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APPEAL. 


CHAPTER  XXVI. 
OUTLINE  OF  THE  SUBJECT. 

S  169.  OttUhiA  of  Procaedingi  Neoetmy  to  an  Appeal- 
Division  of  ttw  Sabject.— 'Hie  first  step  to  be  taken  by  a  party 
who  desires  to  have  a  judgment  or  order  reviewed  in  the  aupreme 
coort  or  in  the  district  eourt  of  app'Mkl  is  to  give  his  notice  of  ap- 
peal. The  next  thing  in  order  is  to  file  in  the  coart  below  an  under- 
taking  on  appeal  in  the  sum  of  three  hundred  dollars,  and  in  some 
eases,  if  a  stay  of  execution  be  desired,  an  additional  undertaking 
mnst  be  filed.  After  this  a  record  on  appeal  must  be  prepared  if 
one  be  not  already  in  existence.  When  the  record  is  complete  and 
on  file  in  the  court  below,  the  appellant  must  have  a  copy  or  tran- 
script of  it  printed  and  filed  in  the  proper  appellate  court. 

The  proceedings  above  outlined  will  be  considered  in  detail  in 
the  following  pages.  A  proper  treatment  of  the  subject  requires 
that  we  should  consider  the  following  matters,  viz.:  The  appel- 
late jurisdiction  of  the  appellate  courts ;  the  judgments  and  orders 
which  are  appealable,  together  with  the  questions  which  may  be 
presented  on  appeal;  the  parties  who  may  appeal;  the  time  and 
manner  in  which  an  appeal  is  to  be  taken  and  perfected ;  the  effect 
of  an  appeal ;  the  record  by  which  each  appeal  must  be  supported ; 
the  transcript  on  appeal;  the  causes  for  which  appeals  may  be 
dismissed  and  the  practice  in  relation  thereto ;  the  general  rules  of 
practice  and  decision  prevailing  in  the  appellate  courts ;  and  lastly, 
the  remedial  powers  of  the  courts  and  the  manner  in  which  relief 
is  granted. 

Xnr  Trial— M  (881), 
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CHAPTER  XXVII. 

JURISDICTION  OF  THE  APPELLATE  COLTBTS. 

S  I7Q.     JiuiBdiction  of  appellate  ccnrtE  ia  fixed  bj  the  ConsUtution — The  legia- 

]tture  can  neither  increase  nor  <w  mini  ah  it. 
g  ITl.     Caoes  in  equitj. 

g  17Z.     CascB  at  lav  invpMii^  the  title  or  posBcarion  of  real  estat«. 
3  173.     Casea  at  law  involviuff  tba  legality  of  an.7  tax,  intpoat,  aaaeument,  or 

mnnicipal  fine. 
§  174.     Casea  at  law  wliere  the  ammmt  of  the  dMnand  regalat«s  th«  jnrisdie- 

f  174a.  OasM  at  law  where  the  valne  of  the  property  repiktfla  the  jiuudictiDiL 

%  175.     Oaete  of  forcible  entry  and  detainer, 

§  176.     Froeeedinga  in  inaolveney. 

j  177.     Actiona  to  preveat  or  abate  a  nniaanea 

g  17S.     Probate  proceedinga. 

I  17Sa.  Criminal  eausea. 

g  179.     Special  casea  and  proceedingai 

§  180.    Divorce  casea. 

§  170.  The  Jurisdiction  of  Uw  Appellate  Courts  is  Fixed  hj 
the  OoDBtitution;  the  Legislatitre  can  Neither  Iiicrease  nor  Dimin- 
ish It. — This  proposition  was  laid  down  in  th«  early  case  of  "The 
Attorney  Qeneral,  Ex  parte.  "^  In  that  case  it  was  held  that  the 
supreme  court  had  no  power  to  issue  writs  of  quo  warranto,  and 
Hastings,  C.  J.,  delivering  the  opinion,  said : 

"It  is  said  by  counsel  that  this  court  was  created  the  highest 
judicial  tribunal  of  the  state  by  the  people,  and  that  it  holds  the 
same  relatios  to  the  people  of  the  state  as  the  court  of  king's 
bench  to  the  king  of  England  at  the  time  of  the  organization 
of  that  court.  Whatever  may  be  the  practice  of  the  king's  bench 
as  to  writs  of  thia  nature,  it  is  clear  that  the  power  which  created 
this  court  has  declared  what  its  jurisdiction  is.  That  power  did 
not  confer  upon  this  court  all  the  prerogatives  and  undefined 
power  of  the  court  of  king's  bench,  when  the  common  law  should 
be  adopted,  and  which  would  have  been  inferred  if  its  jurisdic- 
tion had  not  been  defined.  If  the  declaration  of  this  jurisdiction 
be  not  exclusive  of  all  other,  why,  it  may  be  asked,  define  it  I 
Without  the  use  of  the  words,  the  court  would  possess  'appellate 

1  1  OL  S5.     Compare  BeiUy  v.  BFilly,  60  Cal.  624. 
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jorisdiction.*  And  if ,  as  is  contended,  the  conrt  can  exercise  all 
other  jnrisdictioii  than  that  of  the  kind  apecified,  then  it  may 
entertain  appeals  in  any  caae  where  the  matter  in  dispute  is  less 
than  the  anin  of  two  hundred  dollars,  and  thus  it  must  follow  (to 
give  the  language  in  the  Constitution  meaning)  that  we  are  forced 
to  the  inference  that  all  other  jurisdiction  than  that  of  an  appel- 
late conrt,  and  all  matters  incidental  thereto,  are  excluded." 

It  follows  from  the  general  principle  laid  down  in  the  above 
extract,  viz.,  that  the  clause  of  the  Constitution  conferring  juris- 
diction apoQ  the  appellate  courts  is  a  definition  and  limitatiou,  that 
the  legislature  can  neither  increase  nor  diminish  such  jurisdiction ; 
and  the  decisions  are  to  this  effect. 

L  The  Legislature  cannot  Iiicrease  the  Jurisdiction  of  the  Ap- 
pellate Courts. — The  legielattire  cannot  increase  the  jurisdiction  of 
any  court  whose  powers  are  defined  by  the  Constitution.  This  was 
held  with  reference  to  district  courts  in  Caulfield  v.  Hudson.*  In 
that  case  an  act  of  the  legislature  conferring  upon  the  district 
courts  jurisdiction  of  appeals  from  the  county  courts  was  held  to 
be  unconstitutional,  and  Murray,  G.  J.,  delivering  the  opinion, 
said; 

"It  seems  that  in  this  subdivision  of  power  among  the  differ- 
ent arms  of  the  judiciary  there  was  an  attempt  at  great  care  and 
accuracy  in  assigning  to  each  a  well-defined  portion  of  judicial 
duty.  In  doing  this  there  must  have  been  some  specific  object 
or  leading  motive,  and  do  other  appears  so  reasonable  as  that  it 
was  intended  to  lindt  as  well  as  confer  jurisdiction,  in  order  the 
better  to  secure  the  independence  of  this  department  of  the  gov- 
ernment. For  if,  as  is  contended  by  the  respondent,  there  is  no 
prohibition  to  an  increase  of  the  jurisdiction  by  the  legislature, 
it  may  be  at  once  conceived  how  readily  the  functions  conferred 
by  the  Constitution  upon  the  supreme  or  district  courts  may  be 
impaired  or  subverted,  by  imposing  upon  those  courts  a  succession 
of  new  duties,  which  would  force  them  into  a  sphere  of  action 

■  3  Cal.  380.     See,  slao.  Hern &n dee  85.     This  theoiy  was    afterward    tx- 

T.  Simon,    3    Cal.    ^64 ;   Tomiwiid  v.  ploded,  and  it  was  held  that  CDaeurrent 

Brook*    5   Cal.   52;   Panons  r.  Tuol-  juriBdiction  wa«  conferred   in  certain 

nmna  Water  Co.,   5   Cal.   43    63  Am.  eases.     Courtnright  v.  Bear  Biver  Co., 

Dee.  76;  People  t.  Fowler,  S  Cal.  85.  30  Cal.  573;   Tolo  v.  Citj  of  Sacm- 

It  was  at  one  time  mppoaed  tbat  the  mcnto,  36  Cbl.  193.     Bat  aoeh  eoncur- 

jniiidietion  given  to  eaeb  class  of  trial  Tent  jurisdiction  wa«  conferred  by  the 

(onita  was  exdnuTe.  Zander  t.  Cbe,  Cotutittttion  afid  not  hj  the  legislature, 
5  CaL  £30;  People  t.  Fowler,  9  Cat 
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incoDsiBtent  with  that  alresd;  fixed  by  the  fundamental  law.  If 
the  legislature  can  force  appellate  jarisdiction  on  the  district,  they 
can  equally  give  original  jurisdiction  to  the  supreme  court,  and 
then  by  a  system  of  rules  which  they  have  unquestioned  right 
to  make,  compelling  the  courts  to  give  preference  in  hearing  to 
certain  causea,  or  to  a  particular  calendar,  the  constitutional  func- 
tions of  the  courts  would  exist  only  in  name;  for  all  practical 

purposes  they  would  be  effectually  destroyed As  early  as 

the  June  term,  1850,  of  this  court,  the  identical  question  was  raised 
in  reference  to  the  power  of  thia  court.  In  the  case  of  The  People 
ez  rel.  the  Attorney  Qeneral,  Ex  parte,  1  Cal.  85,  it  was  held  that 
this  court  had  no  other  than  appellate  jurisdiction,  and  upon  the 
argument  that  as  this  court  would  have  had  appellate  power  with- 
out the  words  expressed  in  the  Constitution,  so  it  was  useless 
fo  define  its  jurisdiction  if  it  had  not  intended  to  exclude  all 
other," 

Upon  the  authority  of  this  case  it  was  held  that  the  legislature 
could  not  confer  npon  the  district  courts  jurisdiction  of  appeals 
from  the  courts  of  sessions,*  or  from  the  probate  courts,*  and  that 
the  statute  authorizing  district  courts  to  try  issues  of  fact  joined 
in  the  probate  courts  was  void.'  Upon  the  same  principle,  viz., 
that  the  definition  in  the  Ckinstitution  of  the  jurisdiction  of  a  court 
is  a  limitation  of  such  jurisdiction,  it  was  held  in  People  v.  Apple- 
gate  '  that  the  legislature  could  not  confer  upon  the  supreme  court 
jurisdiction  of  appeals  in  cases  of  misdemeanor.  So  in  Maxfidd 
V.  Johnson '  it  was  held  that  the  court  had  no  jurisdiction  of  an 
appeal,  where  the  amount  involved  was  under  three  hundred  dtd- 
lars,  the  court  saying:  "The  appellate  jurisdiction  of  this  court  is 
fixed  by  the  Constitution,  and  in  this  class  of  cases  is  limited  to  such 
as  involve  the  sum  of  three  hundred  dollars,  exclusive  of  interest, 
and  it  is  not  in  the  power  of  the  legislature  to  confer  jurisdiction 
in  cases  where  the  demand  exclusive  of  interest  is  less."  So  in 
Camron  v.  Eentfield,*  it  was  held  that  by  the  use  of  the  words 
"writ  of  prohibition"  in  the  Constitution,  the  framers  intended 
the  writ  known  to  the  common  law,  viz.,  one  issuing  to  a  body  exer- 

■  Peopl«  V.  Perslta,  3  Cftl.  379.  text  ral&t«s  to  tbe  judicial  power.     It 

*  Reed  v.  McCirmick,  4  Cftl.  342.  ia  competent  for  the  legislature  to  im- 

•  Will  of  Bowen,  34  Cal.  682.  pose  functions  not  judicial  upon  judi- 

■  5  Cal.  SS5.  einl  ofQcers.     Bee  People  t.  'Frovinei, 

*  30  Cal.  S49.  34  CaL  520;  People  v.  Biuh,  40  CaL 

•  67  OsL  SCO.    Wbat  is  Mid  ia  tba      344. 
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eiBing  judicial  functions,  and  that  the  legislature  could  not  extend 
its  operation  to  bodies  exercising  ministerial  functions. 

The  principle  that  a  constitutional  definition  of  the  jnrisdiction 
of  a  court  is  a  limitation  of  ita  powers  has  been  declared  by  the 
supreme  court  of  the  United  States  with  reference  to  its  jurisdio- 
tioo.* 

Gases  not  within  the  conetitational  jurisdiction  cannot  be  re- 
viewed  on  appeal  or  writ  of  error,  ^" 

2.  The  Legislature  cannot  Diminish  the  Jurisdiction. — The  cases 
cited  in  the  preceding  subdivision  show  that  the  definition  in  the 
Conatitntion  operates  as  a  limitation.  And  it  is  plain  that  the 
legislature  cannot  amend  the  Constitution  in  this  respect  any  more 
than  in  others.  Accordingly,  it  is  well  settled  that  it  cannot 
diminish  the  jurisdiction  of  the  coarts."  Nor  can  it  create  a  new 
tribunal,  and  endow  it  with  any  of  the  powers  of  the  constitutional 
courts."  If  the  legislature  fails  to  provide  proper  machinery  for 
the  exercise  of  the  appellate  jurisdiction  of  the  courts,  those 
tribunals  have  power  to  frame  the  necessary  machinery.'*    But 


■  Hodgson  V.  Bowertjauk,  9  Craneb, 
303,  3  L.  ed.  lOSj  The  St.  Lanreoce, 
1  Black,  S27,  17  L.  ed.  ISO;  The  Lot- 
tawBDna,  21  Wall.  5SS,  22  L.  ed.  654. 

10  S«B  nats  5  to  section  301,  poll. 

"  See  Adam*  t.  To«™,  3  Ca!.  247; 
Hicks  T.  BeU,  3  Cal.  219;  Fittgerald  t. 
UrtoD,  4  Ca!.  235;  WUion  t.  Roach,  4 
Cal.  362;  Haieht  v.  Qaj,  8  Cal.  2B7, 
68  An.  Dee.  323;  Adams  t.  Woods,  S 
Cal,  308;  Willis  v.  Farley,  24  Cal,  490. 

n  Spencer  Creek  Water  Co.  v.  Val- 
lejo,  48  Cal.  70. 

11  See  section  301,  poit. 

The  Const itationa  of  several  states 
confer  upon  tiie  sapreme  courts  cei- 
tain  luperriBory  control  over  the  in- 
ferior court*,  akin  to,  but  distinct 
from,  tho  sncillary  jurisdictian  which 
belongs  to  it  as  a  necessary  adjunct 
to  the  complete  exercise  of  its  appel- 
lata  Bad  revisory  junsdiction,  and  dis- 
tinct hIbo  from  its  jurisdiction  by  writ 
of  error.  The  lan^age  varies  ip  the 
different  Constitutions,  but  its  effect 
is  the  same.  See  section  2,  article  8, 
Constitution  of  Montana;  section  4, 
article  6,  Constitution  of  Nevada;  sec- 
tion 86,  article  4,  Constitution  of 
North  Dakota;  section  18,  article  S, 
Constitution  of  South  Dakota;  section 
4,  article  4,  Waihingtou  Constitution; 


sectioiL,  2,  article  5,  Constitution  of 
Wyoming.  See,  also,  State  v.  Crocker, 
5  Wyo.  385,  40  Pac.  682,  Anderson  v. 
Matthews,  8  Wyo.  307,  57  Pac.  156, 
Smith  V.  Healy,  12  Wyo.  218,  75  Pae. 
430,  Mau  V.  Stoaer,  14  Wyo.  183,  83 
Pae.  218,  for  a  consideration  of  th« 
scope  of  this  jurisdiction. 

The  right  of  the  supreme  court  to 
bring  u])  for  review  any  judgment  ot 
an  inferior  coait  is  not  questioned  at 
the  present  day,  even  without  statutory 
procedure.  State  v.  Beed.  3  Idaho, 
554,  32  Pac.  202.  The  higher  court 
may,  in  the  exercise  of  its  powers  as 
a  revisory  court,  appoint  a  receiver  to 
caie  for  the  interests  of  litigants  pend- 
ing an  appeal.  Chemung  etc.  Co.  t. 
Hanley,  11  Idaho,  302,  81  Fhc.  619; 
Eureka  etc.  Co.  v.  Lewiston  etc.  Co., 
12  Idaho,  472,  86  Pac.  4S.  So,  it  )■ 
well  settled  that  an  appellate  court 
may,  under  the  power  conferred  upon 
most  appellate  courts  to  issue  such 
writs  as  may  be  necessary  to  the  com- 
plete eiereise  of  their  revisory  juris- 
diction, award  suit  money  in  divorea 
actions  oat  of  the  property  involved. 
Bachelor  v.  Bachelor,  30  Wash.  203,  70 
Pne.  491 ;  Kimble  v.  Kimble.  17  Wash. 
75,  49  Pae.  218;  Willey  r,  WiUey,  28 
Wash.  115,  70  Am.  St.  Bep.  923,  8Q 
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while  the  legislatare  caa  neither  increase  nor  diminish  the  con- 
stitutional jarisdiction  of  the  courts,  it  may  regulate  the  mode  in 
which  the  jurisdiction  is  to  be  invoked." 

§  171.  Oases  in  E^nity.— In  the  Constitution  of  1849  the  grant 
of  jurisdiction  to  the  supreme  court  was  as  follows:  "The  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases  when  the  matter 
in  dispute  exceeds  two  hundred  dollars,  when  the  legality  of  any 
tax,  toll,  or  impost,  or  municipal  fine  is  in  question,  and  in  all 
criminal  cases  amounting  to  felony  on  questions  of  law  alone."  * 


Pac.  143;  Holcomb  t.  Boleomb,  49 
Wash.  498,  95  Pac.  1091;  Lako  t. 
Lake,  17  Nev.  230,  30  Pac.  878;  Pol- 
lock V.  Pollock,  7  S.  D.  331,  64  N.  W. 
165;  Pleyte  v.  Piejle,  15  Colo.  125,  25 
Pac.  25.  Ah  to  the  powei  of  tbe  trial 
court  to  make  sucli  ao  order  after  ap- 
peal. Bee  Storke  v.  Storke,  99  Cal.  621, 
34  Pac.  339;  Eeillj  v.  Reillj,  60  Cal. 
624.  The  right  of  the  higher  court  to 
make  an  allowance  for  tbe  support  of 
one  of  thq  interested  parties  was  up- 
held in  Grant  v.  Grant,  5  8.  D,  17,  57 
N.  W.  1130;  Pollock  v.  Pollock,  supra; 
Hereer  v.  Mercer,  19  Colo,  App.  51,  73 
Pac.  668;  Hart  v.  Hart,  31  Colo.  333, 
73  Pae.  35;  Duiitad  v.  Duistad,  16 
Wto.  396,  94  Pac.  483,  15  Ann.  Gas. 
228;  Roby  v.  Eoty,  9  Idaho,  371,  74 
Pac.  967,  3  Ann.  Caa.  50. 

!•  See  sections  181,  188,  poit. 

The  pr(^oiitiona  kid  down  in  the 
above  section  do  not  conflict  with  the 
eaae  of  Conant  v.  CDoant,  10  Cal.  249, 
TO  Am.  Dee.  717.  That  case  relates 
entirely  to  the  eonstruction  of  tbe 
definition  of  tbe  powers  of  tbe  court 
given  in  the  Constitution.  It  does  not 
touch  upon  tbe  power  of  the  legisla- 
ture. 

t  Article  0,  seetion  4;  Laws  of 
1850,  p.  30.  As  to  mispriDt  in  Con- 
stitution referred  to,  see  People  ». 
Applegate,  5  Cal.  295. 

The  Constitution  of  Colorado  (arti- 
cle 5,  section  1)  vests  the  judicial 
power  of  tbe  state  in  "matters  of  law 
and  equity,"  in  certain  courts,  among 
others  a  supreme  court,  and  tbe  same 
Instrument  (article  6,  section  2)  pro- 
vides that  "the  supreme  court,  except 
aa  otherwise  provided  in  this  Constitu- 
tion, shall  have  appellate  jurisdiction 
only,  which  shall  t>e  coeiteneive  with 
tha  itat*  And  ■hall  hara   a   general 


auperintending  control  over  all  inferior 
courts,  UDder  such  regulations  and  lim- 
itations as    may    be    prescribed    by 

The  Constitution  of  Montana  (arti- 
cle 8,  section  3)  provides  as  follons: 
"The  appellate  jurisdiction  of  the  su- 
preme court  ahall  extend  to  all  caseii 
at  law  and  in  equity,  subject,  however, 
1,0  such  limitations  and  regolationa  as 
may  be  prescribed  by  law.  The  code 
contains  no  provision  tending  to  limit 
this  general  scope. 

Tbe  Constitution  of  Nevada  (article 
6^  section  4;  section  115,  Constitu' 
tion)  provides  that  "the  supreme  court 
shall  have  appellate  jurisdiction  in  all 

CBsee   in   equity The   ConstitU' 

tions  of  other  states  contain  even  more 
general  phraseology.  Section  9,  arti- 
cle 5,  Constitution  of  Idaho,  confers 
appellate  jurisdiction  upon  tbe  su- 
preme court  to  review  any  decision 
of  the  district  courts,  or  the  judges 
thereof."  Article  4,  section  86,  Con- 
stitution of  Nortb  Dakota,  provides 
that  the  appellate  jurisdiction  of  tbe 
supreme  court  "shall  be  coextensive 
with  the  state,  and  shall  have  a  gen- 
eral superintending  control  over  all 
inferior  courts  under  such  regulations 
and  limitations  as  may  be  prescribed 
by  law."  Article  7,  section  6,  of  tbe 
Oregon  Constitution  confers  appellate 
jurisdiction  over  all  final  judgments, 
upOn  the  supreme  court.  Article  4, 
section  4,  of  the  Washington  Constitu- 
tion, confers  appellate  jurisdiction 
over  "all  actions  and  proceeding." 
Section  2,  article  5,  of  the  Wyooung 
Constitution,  confers  appellate  jaris- 
diction "coextensive  witn  tbe  state,  in 
both  civil  and  criminal  causes,"  etc. 

Tbe  CoDStitntion  of  Oklahoma 
(article  7,  MelioB  2)    provides  that 


Digitized  ByGOOgle 


887  JUBKDICnOM  of  the  APPBLIiA.TB  OOUBTS.  S  l^l 

Uoder  this  clause  the  court  had  jurisdiction  where  the  matter  in 
dispute  exceeded  two  hundred  dollars,  whether  the  action  was  in 
equity  or  at  law.  But  if  the  matter  in  dispute  did  not  exceed 
two  hundred  dollars,  the  mere  fact  that  the  case  was  in  equity  did 
not  give  the  court  jurisdiction.  Thus  in  Poland  v.  Carrigan,'  it 
was  held  that  the  court  had  no  jurisdiction  of  an  appeal  in  an 
action  to  foreclose  a  mechanic's  lien  for  sixty-ooe  dollars  and 
ninety-aix  cents,  and  Field,  C.  J.,  delivering  the  opinion,  said:  "The 
fact  that  the  plaintiff  may  at  the  same  time  seek  an  enforcement 
of  a  mechanic 's  lien  or  the  foreclosure  of  a  mortgage  by  which  the 
demand  is  seeored  does  not  affect  the  question  of  jurisdiction." 
But  by  the  amendments  of  1862  the  supreme  court  was  given  "ap- 
pellate jurisdiction  in  all  cases  of  equity."*  After  this  the  mere 
fact  that  the  appeal  was  of  a  "case  in  equity"  was  sufficient  to  give 
the  court  jurisdiction  without  regard  to  the  amount  involved.* 
The  provision  of  the  Constitution  of  1879  is  as  follows:  "The 
supreme  court  shall  have  appellate  jurisdiction  in  all  cases  in 

"The  tippeUate  jurudiction  of  tbe 
nipreme  court  ihall  be  coextsniive 
with  tbe  state,  and  shall  extend  to  tJi 
eivil  eaaes  of  laif  and  equity." 

The  CoBstitutioii  of  South  Dakota 
(article  5,  leetion  2)  pmridea  that 
"The  supreme  court,  except  u  other- 
wise provided  in  this  Coastitution, 
abtkU  Iwve  appellate  joTisdietion  only, 
which  shall  be  ooeitensive  with  the 
•tate,  and  shall  have  a  geneial  supei- 
intecding  control  over  all  inferior 
courts  under  such  regulations  and  limi' 
tationa  sa  oaj  be  pteecribed  b;  law." 

The  Conetitution  of  Utah  (article  8, 
section  i)  provide!  ttut  the  original 
jurisdiction  of  the  superior  court  shall 


r   the 


of    1 


I  of  f 


damut,     ceriioraTi,     prohibit!  i 

tvarranto    and    Itabea*    Borpui 

"In  other  eases  the  supreme  court  shall 
have  appellate  jurisdiction  onlj  and 
power  to  issue  writs  necessarr'  and 
pto^r  for  the  exercise  of  that  juris- 
dietioD." 

>  20  Cal.  174,  An  action  to  fore- 
eloM  a  mechanic's  tien  is  a  case  in 
equi^  and  not  a  special  proceeding. 
Brock  V,  Bruce,  5  Cal.  279.  See,  also, 
Washington  Iron  Works  Co.  t.  Jensen, 
3  Waah,  584,  28  Pac.  lOlfl;  Pox  t. 
Nacbstheim,  3  Wash.  084,  29  Pac.  140; 
Dickson  v.  Corbett,  10  Nev.  439.  Tbe 
cue*  of  MeNeU  t.  Borland,  28  Cal. 


144,  and  Van  Winkle  v.  Stow,  23  Cal. 
4S7,  were  upon  tbe  act  of  1661,  which 
is  diffeient  from  the  statute  now  in 
force.  As  to  actions  to  foreclose  the 
lien  of  taxes,  see  People  v.  Mier,  24 
Cal.  Bl;  BeU  v.  Crippen,  28  Cal.  327. 
And  as  to  street  assessments,  see  Mahl- 
Bladt  V.  Blane,  34  Cal.  577.  The 
following  Washington  decisions  outlino 
tbe  scope  of  the  supreme  court's  cquitj 
jurisdiction:  Blake  v.  Bank,  12  Wash. 
619,  41  Pac.  909;  Fenton  v.  Morgan, 
16  Wash.  30,  47  Pac.  214;  TruajbuU 
V.  JeCFersan  Co.,  37  Wash.  604,  79  Pac 
1105;  CampbeU  v.  Simpkins,  10  Wash. 
160,' 38  Pac.  IDM;  Qriffitt  t.  Uax- 
well,  20  Wash.  403,  55  Pac.  671; 
State  V.  Dagett,  28  Wash.  1,  68  Pac. 
340;  Stato  v.  Cole,  40  Wash.  474,  82 
Pac.  749;  State  v.  Coon,  40  Wash.  082, 
82  Pac.  993:  Bennett  v.  Thorne,  36 
Wash.  253,  78  Pac.  938,  68  L.  E.  A. 
113;  Spokane  v.  Smith,  37  Wash.  583, 
79  Pac.  1126;  HorreU  ».  California  etc. 
AssD.,  40  Waah.  531,  82  Pac.  889. 

■  Article  B,  sectiott  4;  Laws  of  1862 
p.  583.  The  amendments  of  1856  and 
1871  do  not  relate  to  the  matter.  See 
Laws  of  1855,  p.  311;  and  Laws  of 
1871-72,  p.  892;  see  clause  quoted  in 
note  2  to  section  173. 
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equity,  except  tuck  at  arise  in  juttices'  courti.'"  The  provision 
as  to  justices'  courts  is  as  follows:  "The  legislature  ....  shall 
fix  by  law  the  powers,  duties,  and  responsibilities  of  justices  of  the 
peace ;  provided,  such  powers  shall  not  in  any  case  trench  upon  the 
juriediction  of  the  several  courts  of  record,  except  that  said  justices 
shall  have  concurrent  jurisdiction  with  the  superior  courts  in  cases 
of  forcible  entry  and  detainer,  where  the  rental  value  does  not 
exceed  twenty-five  dollars  per  month,  and  where  the  whole  amount 
of  damages  claimed  does  not  exceed  two  hundred  dollars,  and  in 
cases  to  enforce  and  foreclose  liens  on  personal  property,  when 
neither  the  amount  of  the  liens  nor  the  value  of  the  property 
amounts  to  three  hundred  dollars."*  Under  this  provision  the 
supreme  court  has  not  jurisdiction  in  all  cases  in  equity  as  it  had 
under  the  amendment  of  1862,  but  only  of  such  cases  in  equity  as 
arise  in  the  superior  courts.' 

There  seems  to  have  been  some  controversy  as  to  the  partition  of 
the  jurisdiction  in  cases  of  equity  between  the  inferior  courts,*  but 
very  little  concerning  the  jurisdiction  of  the  supreme  court  in  such 
cases.  In  People  v.  Davidson  it  was  said  that  the  jurisdiction  of 
the  district  court  in  equity  was  "that  administered  in  the  high 
court  of  chancery  in  England."  But  by  this  the  court  did  not 
mean  that  the  jurisdiction  of  the  district  court  or  supreme  court 
was  confined  to  the  protection  of  the  rights  known  to  the  English 
equity  jurisprudence  j  for  it  is  settled  that  cases  concerning  rights 
which  are  new  creations,  but  which  are  enforced  by  remedies 
analogous  in  form  to  the  relief  formerly  granted  in  courts  of  chan- 
cery, are  cases  in  equity  within  the  meaning  of  the  Constitution. 
Thus  actions  to  foreclose  mechanics'  liens'  (under  the  present 
statute'"),  actions  to  foreclose  liens  for  taxes,'^  and  actions  to 
foreclose  the  liens  of  street  assessments"  are  cases  in  equity," 

■  Article  6,  aection  4;    see  elauae  to  the  superioi  court;  if  the  l&ttei,  he 

quoted  in  note  3  to  gectian  173,  pott.  mar  appeftl  tn  the  supreme  court. 

«  Article  6,  KctiOQ  11.  See  Edsall  v.  Short,   122  Cbl.  533, 

t  It  seemH  clear  that  the  exception  56  Pac.  327,  for  &  couatTuction  of  this 

in  the  giant  of  jurisdiction  applies  to  proviaion. 

such  cases  as  actually  arise  in  the  jus-  "  °"    -*' 

tiees'   courts,  and  not  such  as  might 

arise  there.     Under  section  11,  quoted  berg  v.  Frank,  58  Cal.  387. 

in  the  text,  the  party  has  bis  election  ■  Brock  v.  Bruce,  5  CM.  279. 

'  to  commenca  hi»  proceedinea,  in  cer-  ,„  n^_  „„,_  „  ,.  _ 

tain  caae«,  either  i^  the  justiei's  court  "  ^"  ■""*  ^  ^^°^'- 

or  in  the  superior  court.     If  he  ailoi;t  "  People  v.  Mier,  24  Ce.1  61. 

the  former  oauise,  hia  onl;  appeal  is  i)  Mahlstadt  t.  Blanc,  34  GaL  077. 
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although  those  particular  liens  were  nnknown  to  the  old  chancery 
juriBpmdence." 

Appellate  jurisdiction  in  cases  in  equity  rests  solely  in  the  su- 
preme court.  The  constitutional  amendment  of  1904  did  not  give 
snch  jorisdiction  to  the  district  courts  of  appeals.** 

S  m.    Cases  at  Law  Which  ZnTolve  the  Title  or  FosMuion  ef 

Beal  Estate. — Under  the  Constitation  of  1849,  as  has  been  stated, 
the  grant  of  appellate  jurisdiction  to  the  supreme  court  was  as 
follows:  "The  supreme  court  shall  have  appellate  jurisdiction  in 
all  cases  when  the  matter  in  dispute  exceeds  two  hundred  dollars, 
when  the  legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is  in 
question,  and  in  all  criminal  cases  amonnting  to  felony  on  ques- 
tions of  law  alone,"*  Under  this  provision  the  supreme  court  had 
jurisdiction  in  all  cases  where  the  matter  in  dispute  exceeded  two 
hundred  dollars,  whether  the  property  was  real,  personal,  or 
mixed.  The  jurisdiction  depended  apon  the  amount  in  dispute 
and  not  upon  the  character  of  the  property  involved.  By  the 
amendments  of  1862,  it  was  provided  that  "the  supreme  court  shall 
have  appellate  jurisdiction  ....  in  all  cases  at  law  which  involva 
the  title  or  poxsetsion  of  real  estate,"*  etc.  This  provision  was 
reproduced  in  the  Constitution  of  1879.*  Under  this  language  the 
mere  fact  that  the  case  is  a  case  at  law  which  involves  the  title  or 
possession  of  real  estate  is  sufficient  to  give  the  court  jurisdiction, 
without  regard  to  the  value  of  the  property. 

1,  Meaning  of  "Caset  at  Lavs," — The  term  "cases  at  law" 
applies  to  civil  esses  only,  and  does  not  include  criminal  ones,*  and 

!■  Under   the   Califomi*    Code   of  Land  etc.  Co.  t.  Olader,  6  Cal.  App. 

Civil   Proeeduie   as   first  adopted   the  113,91  Pac.  414;  Liteh  t.  O'ConneT,  8 

■eetian  in  rel&tion  to  the  m^reme  court  Ckl.  App.  480,  07  Pae.  247. 

proTide*  that  "its  appella.te  jnrudiction  i  Article  S,  section  4 ;  Laws  of  1650, 

extendt,    (1)   to  all  cItU   actions   for  p.  30;  see  note  1  to  preceding  aection. 

relief    formerly    given    in    courts    of  Similar  provisionB  are  to  be  found  in 

tqvity."     Section     44.     This     change  eection   4,   article    S,   Constitution   of 

from  the  Isngnaee  of  the  Couatitation  Nevada. 

was  not  onlj  ui^esa,  inasmuch  as  the  i  Liswa  of  1S62,  p.  683.     Pot  clause 

legislature   can    neither   increase    nor  quoted  in  full,  see  note  2  to  section 

dimiuish  the  jurisdiction  of  the  court  173. 

<aee  section  170,  ante),  bat  was  calcn-  *  Article  6,   section  4.     For  clause 

l^ted  to   convey  a  wrong  impressioa.  quoted  In  fvll,  see  note  3  to  eection 

Tbe  code,  aa  it  at  present  stands,  un-  173. 

dertakea    to   amend    the    Constitution  *  People  t.  Johnson,  30  CaL  0S. 

onlj  ao  far  as  special  proceedings  are  The    following     Washington     cases 

eoneemed.  may  be  referred  to  for  illustration  of 

"  See  article  8,  section  4,  Constitn-  the  di?tinctroo  between  actions  at  law 

tiait  of  California.    And  lee  Bickef  and  in  equity;  Barto  v.  Seattl*  ate. 
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it  does  not  include  special  proceedings.  Thus  in  the  Appeal  of  S. 
O.  Houghton  *  it  was  held  that  a  proceeding  to  change  the  grade 
of  a  street  was  not  a  "case  at  law."  Crockett,  J.,  said:  "It  is  too 
plain  to  admit  of  debate  that  this  is  not  a  'case  at  law,'  within  the 
meaning  of  section  four,  and  that  it  is  a  'special  proceeding'  within 
section  eight,  of  which  the  county  court  has  original  jurisdiction. 
From  an  early  period  in  the  history  of  the  state  down  to  the 
present  time,  proceedings  for  the  opening,  grading,  extension,  pav- 
ing, and  alteration  of  streets,  and  the  assessment  of  damages 
caused  thereby,  have  been  treated  by  the  legislature  and  the  courts 
as  'special  proceedings,'  and  not  as  'cases  at  law.'  This  court,  in 
numerous  decisions,  has  acquiesced  in  and  directly  affirmed  this 
view  of  these  cases;  and  the  doctrine  has  become  too  Srmly  estab- 
lished to  be  open  to  discussion  at  this  late  day."  Wallace,  J.,  in 
his  concurring  opinion,  said:  "It  results  that  'special  cases,'  that 
is,  cases  which  grow  out  of  special  proceedings  authorized  by  stat- 
ute creating  rights  not  theretofore  existing,  and  providing  rem- 
edies not  accustomed  to  be  administered  by  courts  of  law  or  equity 
as  such,  are  not  cases  at  law  within  the  appellate  jurisdictioD  of 
this  court,  as  defined  by  the  Constitution,  even  though  they  may 
.  involve  questions  or  values  which,  if  involved  in  a  case  at  law, 
would  constitute  it  one  to  be  reviewed  here  on  appeal  or  writ  of 
error."*  Rhodes,  C.  J*.,  in  his  dissenting  opinion,  subscribed  to 
this  view,  saying:  "The  present  Constitution,  art.  VI,  sec.  8,  grants 
to  the  county  courts  original  jurisdiction  of  all  such  'special  cases 
and  proceedings'  as  are  not  otherwise  provided  for;  bat  neither 
the  former  nor  the  present  Constitution  expressly  grants  to  the 
supreme  court  jurisdiction  of  'spedal  cases.'  Are  'special  cases' 
included  within  the  meaning  of  'eases,'  as  that  term  is  employed 
in  defining  the  jurisdiction  of  this  court  t  I  am  of  opinion  that 
they  are  not  If  they  are,  jurisdiction  of  no  special  case  could  be 
entertained  by  the  county  courts,  because  as  soon  as  a  special  case 

Co..  28  Wuli.  17S,  6S  Pbc.  442;  Tom  tbe    Wuhin^on    Constitution    under 

T.  Sayward,  5  Waah.  383,  31  P»c.  978;  eonaiiieration ;  State  v.  Allen.  14  Waah. 

Chapin  T.  Kenorer,  12  Wash.  S36,  40  684,  45  Pse.  840;  State  v.  Oeiger,  20 

Pac.  S16;  Dunnd  T.  Simpaon  ete.  Co.,  Wash.    ISl,   54   Pae.   1129;    State   t. 

21  Wash.  21,  56  Pae.  848;  Qarneau  t.  Mnrrey,  30  Waih.  383,  70  Pae.  971; 

Port  Blakeley  etc.  Co.,  20  Wash.  97,  In  re  GarfinUe,  S7  Waah.  650,  SO  Pim. 

54  Pae.  771;  Durk  t.  ScuUy,  4!  Waah.  188. 

S57,  S3  Pae.  426.  >  42   Cal.   3S;   look  at  Saunden  t. 

See  the  following  u  to  tbe  diatine-  Ba.jatm,  13  CaL  145. 

tion  between  eivil  and  eriminal  actiona  ■  See  p.  62, 
-within  the  meaning  of  the  aeetion  of 
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is  created  "by  ststnte,  jnrisdictioti  would  at  oace  vest  in  the  district 
courts,  by  force  of  the  term  'cases,*  which  is  employed  in  the 
section  defining  the  jarisdiction  of  the  district  conrts.  'Special 
cases'  wonld  thus  be  provided  for  by  the  Constitution,  and  none 
would  be  left  for  the  county  courts, "  *  Temple,  J.,  concurred  in  this 
view."  The  views  of  these  four  justices  upon  this  point  were  ap- 
proved in  the  recent  case  of  the  Matter  of  Bixler's  Appeal.*  In 
that  case  it  was  held  that  proceedings  for  the  formation  of  8  swamp 
land  district  were  not  ' '  cases  at  law, ' '  and  department  one  of  the 
snpreme  court  said:  "To  what  is  said  in  the  Appeal  of  S.  0. 
Houghton,  we  may  add:  It  is  clear  that  'special  cases  or  proceed- 
ings' are  not  included  in  the  'cases  at  law,'  in  which  this  court  is 
given  jurisdiction  by  the  fourth  section  of  art.  VI  of  the  Constitu- 
tion, because,  in  the  fifth  section  of  the  same  article  'special  cases 
and  proceedings'  are  spoken  of  as  constituting  a  separate  and  dis- 
tinct class  from  such  'cases  at  law.'  " 

2,  Meaning  of  "Which  Involve  the  Title  or  Possession  of  Real 
Estate." — The  term  "cases  at  law"  is  limited  by  the  words  "which 
involve  the  title  or  possession  of  real  estate."  These  words  are  not 
confined  to  cases  in  which  the  title  or  possession  of  real  estate 
is  the  subject  of  the  action,  as  in  actions  to  quiet  title  or  actions 
of  ejectment,  but  may  extend  to  cases  which  involve  the  title  or 
right  of  possession,  although  the  purpose  of  the  action  be  different. 
Thus  the  title  to  real  estate  may  foe  iuvolved  in  an  action  of  tres- 
pass,'" or  in  an  action  to  recover  defendant's  share  of  the  cost  of  a 
partition  fence.  In  Holman  v.  Taylor,"  in  which  the  plaintiff 
sned  to  recover  the  defendants'  share  of  the  cost  of  a  partition 
fence,  Rhodes,  J.,  delivering  the  opinion,  said: 

"It  ia  difficult  to  define  with  precision  the  word  'involve,'  as 
it  is  employed  in  that  section.  Its  primary  signification  is  to 
'roll  up  or  envelope,'  and  it  also  means  'to  compromise,  to  contain, 
to  include  by  rational  or  logical  construction,'  bnt  none  of  these 
express  the  precise  idea,  and  its  exact  synonym  may  not  be  found 
in  a  single  word.  The  idea  intended  to  be  embodied  in  the  phrase, 
'cases  at  law  which  involve  the  title  or  possession  of  real  prop- 
erty,' may  be  expressed  by  the  paraphrase,  'cases  at  law  in  which 
the  title  or  possession  of  real  property  is  a  material  fact  in  the 

T  See  p.  ST.  *'  31  CaL  838.    As  to  aotious  of 

*  See  p.  63.  forcible  entiy  and  detainer,  we  lee- 

•  99  (^1.  550.  tion  175,  poit, 
1*  Dohertf  V.  Tlia7«r,  31  CaL  140, 
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case,  upon  which  the  plaintiff  relies  for  the  recovery  or  the  de- 
fendant  for  a  defense.'  When  the  title  or  claim  of  title,  the  pOB- 
session  or  right  of  possession,  of  real  property,  or  any  right  grow- 
ing out  of  or  dependent  apon  either,  is  alleged  in  the  pleadings 
as  an  issuable  fact,  the  case  is  within  the  meaaing  of  the  con- 
stitutional provision.  Actions  to  recover  the  title  or  possession  of 
real  property  are  clearly  included  within  that  clause,  and  it  com- 
prehends also  actions  that  are  not  brought  with  that  object,  but 
to  obtain  redress  for  an  injury  to  the  title  or  possession,  or  in  the 
assertion  of  a  right  or  daim  directly  springing  therefrom.  The 
action  of  trespass  upon  lands  involves  the  possession  of  the  lands,  for 
the  right  of  recovery  depends  upon  the  fact  of  possession,  and  the 
right  to  the  possession  as  against  the  defendant.  The  action,  it  is 
true,  is  brought  for  the  recovery  of  damages,  but  the  damages  are 
those  arising  from  the  plaintiff's  possession;  and  if  it  does- not  ap- 
pear that  he  was  in  possession  when  the  alleged  injury  was  com- 
mitted and  was  then  entitled  to  the  possession  (if  the  defendant 
pleads  liberum  tenementum),  the  action  will  fail.  The  clause  can- 
not be  limited  to  cases  in  which  the  title  or  possession  is  in  issue,  for 
either  the  title  or  possession  may  be  involved  in  the  action,  and  the 
defendant  may  not  take  issue  upon  the  allegation  setting  it  up. 
The  defendant  in  the  action  of  ejectment  may  not  controvert  the 
plaintiff's  allegations  of  title  or  right  of  possession,  but  may  rest 
his  defense  upon  the  denial  of  the  alleged  ouster  and  damages,  or 
the  damages  alone;  and  still  the  case  would  involve  the  possession 
of  real  property.  The  fact  or  one  of  the  facts  upon  which  the  right 
of  recovery  depends  may  not  be  in  issue,  though  issue  might  have 
been  taken  upon  it,  yet  the  fact  is  involved  in  the  action.  Where 
title  or  possession  of  real  property  is  merely  a  fact  in  contro- 
versy— where  it  ia  incidentally  brought  into  the  action,  or  is  only 
collaterally  in  question — it  cannot  be  said  that  the  case  involves 
the  title  or  possession,  within  the  meaning  of  that  clause  of  the 
Constitution.  In  the  case  at  bar  the  title  is  not  a  matter  merely 
incidentally  or  collaterally  connected  with  the  subject  matter  of 
litigation,  but  it  forms  the  very  base  of  it." 

But  the  foregoing  language  is  too  broad  and  was  modified  in 
PoUock  V.  Cumminga.**    In  that  caae  it  was  held  that  a  justice 

I*  88  Qal  683.    Approved  and  foUomd  is  Conwtt  t.  Bishop,  39  CbL  81». 
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of  the  peace  had  jurisdiction  of  damages  for  trespass  apon  real 
property,  where  the  right  of  possession  was  not  put  in  issue.  And 
Rhodes,  J.,  delivering  the  opinion,  said : 

"In  Hobnan  v.  Taylor,  the  title  of  the  respective  parties  to 
certain  parcels  of  real  estate  was  in  issue,  and  in  ascertaining  the 
meaning  of  the  clause  of  the  Constitution  'all  cases  at  law  which 
involve  the  title  or  possession  of  real  property,'  the  sabject  of  pos- 
session was  considered,  but  only  by  way  of  argument,  and  for  the 
purpose  of  illustration ;  and  in  the  diacuaaion  our  language  was  not 
in  all  respects  aufficiently  guarded  and  definite.  To  constitute  a 
case  which  involves  the  possession  of  real  property,  it  is  not  enough 
that  the  possession  is  a  fact  in  controversy,  or  incidentally  in  ques- 
tion, or  that  the  fact  of  possession  is  in  issue;  but  the  right  of 
possession  must  be  involved  in  the  action.  The  paraphrase  of  the 
clause  of  the  Constitution,  given  in  Holman  v.  Taylor,  would  be 
more  accurate,  and  would  more  fully  expreaa  our  idea  of  the 
meaning  of  that  clause,  if  given  in  this  language:  'Cases  at  law 
in  which  the  title  or  right  of  possession  of  real  property  is  a 
material  fact  in  the  case,  upon  which  the  plaintiff  relies  for  a 
recovery,  or  the  defendant  for  a  defense.*  The  allegation  of  the 
right  of  poBsession  is  qiiite  different  from  that  of  possession  in 
fact,  which  may  constitute  merely  the  basis  of  some  right  or 
claim  constituting  the  cause  of  action,  or  the  defense  to  the 
action.  In  an  action  for  use  and  occupation,  the  possession  of 
the  defendant  may  be  alleged  on  one  side  and  denied  on  the 
other,  without  presenting  an  issue  as  to  the  right  of  possession. 
And  so,  in  an  action  of  trespass  upon  real  property,  the  plaintiff 
may  recover  upon  alleging  and  showing,  in  addition  to  the  injury 
complained  of,  bis  posaessiou  of  the  premiaes;  and  his  right  to  the 
possession  is  not  involved  unless  the  defendant  tenders  an  isaue 
upon  that  fact,  and  in  such  case,  as  was  said  in  Holman  v.  Taylor, 
the  right  of  recovery  depends  both  upon  possession  in  fact  and 
the  right  of  possession.  In  our  judgment  it  was  not  the  inten- 
tion to  withdraw  from  justices  of  the  peace  and  other  inferior 
courts,  and  confer  upon  the  district  courts  jurisdiction  of  cases 
of  the  character  of  those  mentioned,  in  which  the  right  of  pos- 
session is  not  involved;  but  it  was  intended  to  give  to  the  latter 
courts  jurisdiction  of  cases  involving  the  right  of  possession  of 
Peal  property." 
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In  the  Bubsequ^it  case  of  Qorton  v.  Ferdinando,"  it  wba  held 
that  as*  ordioary  action  for  trespass  on  real  property,  where  no 
answer  is  put  in,  does  not  involve  the  title  or  posseasion  of  real 
property. 

In  People  v.  Horsley,***  it  was  held  that  in  an  action  for  the 
usurpation  of  a  franchise  in  the  illegal  collection  of  tolls  upon  a 
public  road,  where  the  defendants  claimed  the  right  to  collect 
Buch  tolls  under  a  grant  from  the  hoard  of  supervisors  of  the 
county,  which  declared  a  certain  portion  of  a.  wagon  road  a  toll 
road  and  gave  them  the  right  to  keep  it  in  repair  and  collect  toUs, 
etc.,  "the  title  or  possession  of  real  estate"  within  the  meaning  of 
the  Constitution  was  involved. 

In  Schroeder  v.  Wittram,^'*  which  was  an  action  to  recover  a 
deposit  on  a  purchase  of  real  estate  under  an  agreement  to  com- 
plete the  purchase  in  case  the  title  should  prove  to  be  good,  two 
justices  were  of  the  opinion  that  proof  of  title  was  only  incident- 
ally involved,  and  did  not  eater  into  the  merits  except  indirectly 
and  by  reason  of  the  particular  line  of  defense  involved;  and  in 
Copertini  v.  Oppermann,""  which  was  the  same  kind  of  a  case — 
an  action  for  the  recovery  of  a  money  deposit  on  a  real  estate 
deal,  it  was  held  that  the  title  to  real  property  was  directly  in- 
volved. So  in  like  manner  in  Hart  v.  Camall-Hopkins  Co.,'" 
a  similar  case,  a  similar  conclusion  was  reached,  the  court  hold- 
ing that  "if  the  issue  of  title  or  possession  is  so  involved  that 
it  must  be  decided  in  order  to  determine  the  case,  the  superior 
court  has  original  and  this  court  appellate  jurisdiction,  whether 
the  involution  may  be  said  to  be  merely  incidental  or  not."  This 
is  believed  to  be  the  correct  statement  of  the  principle  involved, 
and  was  followed  approvingly  in  Baker  v.  Southern  California 
Ry.  Co.,"*  which  was  a  suit  for  damages  against  a  railroad  for 
killing  domestic  animals  on  its  unfenced  right  of  way  through 
plaintiff's  premises,  the  defendant  having  by  a  verified  denial  of 
plaintiff's  right  of  possession  secured  the  transfer  to  the  superior 
court  for  trial.'" 

If  the  title  or  possession  of  real  estate  be  not  really  involved 
in  the  case,  counsel  cannot  introduce  it  into  the  case  by  averring 

"  64  CbI.  n,  27  Pm.  941.  '»•  UO  Cal.  455,  42  Pac  975;  8.  C, 

"»-  65  CrI.  381,  i  Pac.  384.  "*  Cal.  501,  48  Pac.  604. 

lib  rh  r.i   flaR   u  Do.   7aT  '**  ™8i  »1""f  Boyd  I.  Southern  C»L 

wb  68  Cal.  636,  6  Pac.  737.  ^      ^     ',gg  ^^    '        ^  p^    j^^g. 

i«  76  Cal.  181,  18  Pac.  256.  HMtcb  t.  Sauaatito  Land  Co.,  131  Cat 

i»«  103  Cal.  132,  37  Pae.  1»6.  215,  63  Pae.  34S. 
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ID  the  answer  that  it  is  iDTolved.    Sneli  an  averment  U  im- 
material.'* 


§  173.  Cona  at  Law  Which  IdtoItb  the  Legalitjr  of  Any  Tax, 
Lnpoit,  Aausnnent,  Toll,  or  Municipal  Tine. — The  Constitution 
of  1849  provided  that  the  supreme  court  should  have  appellate 
jurisdiction  "in  all  cases  ....  when  the  legality  of  any  tax, 
toll,  impost,  or  manicipal  fine  is  in  question."'  As  amended  in 
1862  the  provision  was  that  the  court  should  have  appellate 
jurisdiction  "in  all  cases  at  law  which  involve  ....  the  legality 
of  any  tax,  impost,  assessment,  toll,  or  municipal  fine."*  This 
langn^e  is  reproduced  in  the  Constitution  of  1879.* 

The  meaning  of  the  term  "cases  at  law"  was  considered  in  the 
preceding  section.  It  was  there  shown  that  it  did  not  include 
special  proceedings,  and  was  restricted  to  civil  cases  at  law.*  In 
City  of  Santa  Barbara  v.  Steams,*  it  waa  held  that  similar  lan- 
guage conferred  upon  the  district  courts  jurisdiction  of  an  action 


i*  Ghirardeili  v.  Greene,  56  Csl.  629. 
See,  also,  Raisch  t.  Sausalito  lAnd 
Co.,   131  Cal.  215,  63   Pac.  346. 

1  See  the  clause  quoted  at  tbe  begin- 
ning of  the  preceding  teetioti. 

*  The  gniit  of  appelhita  juTisdic. 
tion  in  the  amettdment  of  1S62  wai  bi 
foUowi:  "The  Buprema  court  ahaU  baye 
appellate  jarisdiction  in  all  casee  in 
equity;  also  is  all  eases  at  Ian  wliieh 
involve  the  title  or  possession  of  real 
estate,  or  the  legality  of  anjr  tax,  im- 


ertminal  casea  amounting  to  felony  on 
4|ueatioi]a  of  law  alone."  Article  6, 
section  4,  given  in  Law*  of   1SG2,  p. 


follom :  "The  supreme  court  shall  have 
appellate  juriBdiction  in  all  eases  in 
equity  except  auch  as  arise  in  justice's 
eourta ;  also  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  im- 
post, asaesament,  toll,  or  municipal 
fine  or  in  which  the  demand,  exclusive 
of  interest,  or  the  valne  of  the  prop- 
erty in  eontroveray  amounts  to  thi«e 


hundred  doltaraj  also  in  easea  of  forci- 
ble entry  and  detainer,  and  in  pro- 
ceedinga  in  insolvency,  and  in  actio  na 
to  prevent  or  abate  a  nuisance,  and  in 
all  such  probate  mattera  aa  may  be 
provided  by  law;  also  in  all  criminal 
cases  prosecnted  by  indictment  or  in- 
formation in  a  court  of  record  on 
questions  of  law  alone." 

Section  4,  article  6,  Constitution  of 
Nevada,  oontaina  the  following  lan- 
guage: "The  supreme  court  ahaQ  have 
appellate  juriadietion  in  all  ...  . 
caaL-s  at  law  in  which  ....  the  legal- 
ity of  any  tax,  impost,  assessment, 
toll,  or  mumcipal  fine,  .  ..."  is  in- 
volved. Section  4  of  article  4  of  tbe 
Constitution  of  Washington  la  framed 
differently,  although  the  effect  is  prac- 
tically the  same:  "The  supremo  court 
shall  have  ....  appellate  juriadie- 
tion in  all  actions  and  proeeedinga,  ex- 
cepting that  its  appellate  jurisdiction 
shall  not  extend  to  civil  actions  at  law 
for  the  recovery  of  money  or  personal 
property  when  the  original'  amouut  in 
controversy  or  the  value  of  the  prop- 
erty does  not  exceed  the  sum  of  two 
hundred  dollars,  unleis  the  action  in- 
volves the  legi^ity  of  a  tax,  impost, 
aaaeigment,  toll,  mvnicipal  fi^,  or  the 
validiiy  of  a  itatute." 

•  See  People  v.  Johnson,  30  Cal.  98. 

a  61  Cal.  499. 
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to  recover  the  amount  of  a  wharf  license  due  under  the  proviBions 
of  an  ordinance  of  the  city,  the  defendant  having  filed  an  answer 
denying  the  validity  of  the  license.  In  Brown  v.  Rice,*  the  ac- 
tion was  to  recover  a  penalty  of  twenty-five  dollars  imposed  by 
section  518  of  the  Civil  Code,  for  floUeoting  more  than  the  es- 
tablished rate  of  toll  allowed.  It  was  held  that  the  district 
court  had  no  jurisdiction,  and  the  court  said:  "It  is  not  pre- 
tended that  the  rates  of  toll  as  fixed  by  the  board  of  supervisors 
were  illegal  in  any  respect.  The  demand  and  recovery  by  the 
toU-gatherer  ot  a  larger  amount  than  that  fixed  by  the  board 
was  not  a  coUeotion  of  tolU,  but  an  act  of  extortion,  for  which 
the  statute  prescribes  certain  penalties  and  consequences. ' ' 
These  eases  do  not  decide  the  question  whether  the  district 
(superior)  courts  or  the  supreme  court  would  have  jarisdictioa 
of  an  action  to  collect  a  toll  or  license  imposed  by  a  municipal 
ordinance  where  its  "legality"  is  not  put  in  issue  by  the  plead- 
ings. In  the  case  first  cited  it  is  assumed  tbat  the  jurisdiction 
of  the  police  court  ceased  "upon  filing  of  the  answer."  But  it 
would  seem  tbat  the  "legality"  of  a  municipal  license,  etc., 
may  be  questioned  in  argument  upon  the  facts  stated  in  a  com- 
plaint to  collect  it  at  any  stage  of  the  cause  without  any  plead- 
ing on  the  part  of  the  defendant;  and  if  that  be  so  would  not 
"the  legality"  of  the  license  be  "involved"!  Aod  inasmuch 
aa  no  provision  is  znade  for  bringing  up  the  argument  of  counsel, 
must  it  nol;  be  presumed  in  support  of  a  judgment  for  the  plain* 
tifl  that  th«  legality  of  the  license  was  questioned  at  the  trial  f 
No  case  has  been  found  which  directly  decides  this  point.  In 
People  V.  Mier,'  th«  action  was  to  foreclose  a  lien  for  taxes. 
The  court  held  that  being  to  foreclose  a  lien  it  was  a  case  in 
equity,  and  that  the  district  court  had  jurisdiction  without  re- 
gard to  the  amount.  The  court  soxd  that  if  the  complaint  had 
not  contained  a  prayer  for  the  foreclosure  of  a  lien,  the  action 
would  have  been  at  law,  and  that  the  district  court  would  not 
have  had  jurisdiction.  The  court  went  on  to  say  that  if  the  an- 
swer had  set  up  a  defense  questioning  the  legality  of  the  tax, 
the  district  court  would  probably  have  had  jurisdiction  under  the 
clause  of  the  Constitution  to  that  effect.  In  the  subsequent  case 
of  Bell  V.  Crippen,'  the  court  followed  without  discussion  the 
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dictum  in  People  v.  Mier,  to  the  effect  where  the  action  was-  for 
a  sum  leas  than  three  hundred  dollars,  and  did  not  seek  the  fore- 
closure of  a  lien,  the  district  court  had  no  jurisdiction.  But  the 
decision  appears  to  have  proceeded  entirely  upon  the  authority 
of  the  dictum  in  People  t.  Mier,  and  the  clause  as  to  the  legality 
of  tax,  etc.,  was  not  adverted  to.** 

The  word  "assessment"  used  in  this  phraseology  refers  to  as- 
sessments relating  to  public  taxation,  or  to  raise  funds  for  public 
purposes,  such  as  local  public  imprOTements,  and  it  does  not  in- 
clude assessments  or  calls  made  by  private  corporations  to  col- 
lect subscriptions  to  its  capital  stock,  or  to  compel  its  stockholders 
to  contribute  to  its  treasury  additional  sums  in  proportion  to  their 
ownership  of  paid-ap  stock.* 

§  174.    Cajes  at  Iaw  In  Which  flu  Amount  ot  the  Demand 

Regulates  the  Jnriadiction. — The  provision  of  the  Constitution 
of  1849  was  as  follows: 

"The  supreme  court  shall  have  appellate  jurisdiction  in  all 
cases  when  the  matter  in  dispute  exceeds  two  hundred  dollars, 
when  the  legality  of  any  tax,  toll,  or  impost,  or  municipal  fine 
is  in  question,  and  in  all  criminal  cases  amounting  to  felony  on 
questions  of  law  alone."  * 

Under  this  clause  the  limitation  as  to  amount  applied  to 
cases  in  equity*  as  well  as  to  cases  at  law;  and  the  amount  was 
required  to  exceed  two  hundred  dollars.  The  court  had  no  juris- 
diction of  an  appeal  from  a  judgment  in  an  action  for  two  hun- 
dred dollars.*  In  estimating  the  "matter  in  dispute"  interest 
was  included.*  And  it  was  held  in  an  early  case  that  costs  formed 
part  of  the  matter  in  dispute.*  But  that  case  was  overruled  in 
Dnnphy  v.  Quindon,*  which  was  followed  in  subsequent  cases,* 
and  it  became  the  settled  rule  that  costs  formed  no  part  of  the 

••  An   action   for   tbe   recover;   of  '  Article  6,  section  4  ^  Lawi  of  1850, 

taxes   paid  apon  an  alleged  erroneaDa  p-  30, 
aasewment,     the     asteaBmeat     offlciftli  *  Bee  aection  171,  ante. 

haviDK   MseMed   a   certain   parcel   of  *  Zabriakie  v.  Torray,  20  Cal.  173. 

taEd  u  conUiniEg  more  land  than  it  *,"'"*'■■'   \  "Vaughn,    23   Cal.    81; 

aetunllT  contained   ia  not  an  action  in  Bkillman    v.    Lachman,    23    Cal.    188, 

which  the  validity'of  .  tax  ia  involved  |3  *"■  »«■  S8,  11  Morr.  Min.  Rep. 
;  withi»  th»  meaning   of   this  clauw.  .Qo^don  v.  Bom,  2  Cal.  15a. 

Thomaa  t.  Lincoln  Co.,  41  Waali.  150,  (  jg  q^j   £3 

83  Pm.  18.  I  Volan'v.   Reese,   20  Cal.  89;   Za- 

•  Bottle  Mining  ft  Milling  Co.  V.  briskie  v,  Torrey.  20  Cal.  173;  Bolton 

Kern,  154  Cal.  97.  r.  Landera  (No.  2),  27  Cal.  100. 
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matter  in  dispute.*  Under  the  clause  above  quoted  the  rale, 
afterward  established,  that  in  estimating  "the  matter  in  dispute" 
the  amount  claimed  in  the  ad  damnum  clause  of  the  complaint 
was  to  be  taken  did  not  prevail.  The  jurisdiction  of  the  trial 
court  was  determined  by  the  ad  damnum  clause,'  as  was  also  the 
jurisdiction  of  the  appellate  court  where  the  plaintiff  was  appel- 
lant;" but  where  the  defendant  was  appellant,  it  was  held  that 
the  jurisdiction  of  the  supreme  court  was  to  be  determined  by 
the  amount  of  the  judgment,  which  moat  exceed  two  hundred 
dollars."  The  rule  was  stated  in  the  subsequent  case  of  Skill- 
man  T.  Lachman,"  as  follows:  "Where  the  plaintiff  is  appellant, 
and  the  judgment  is  for  the  defendant,  the  jarisdiction  of  this 
court  is  determined  by  the  amount  claimed  by  the  complaint,  for 
that  is  the  'amount  in  dispute'  in  such  cases.  (Qillespie  t.  Ben- 
son, 18  Cal.  410;  ¥otan  t.  Reese,  20  Cal.  89.)  But  if  the  appeal 
is  by  the  plaintiff  from  a  judgment  in  his  favor,  the  'amount  in 
dispute'  is  the  difference  between  the  amount  of  the  judgment 
and  the  sum  claimed  by  the  complaint.  (Totan  v.  Beese,  20 
CaL  89.)  So  upon  the  same  principle,  if  the  appeal  is  taken  by 
the  defendant  from  a  judgment  rendered  against  him  for  a  sum 
exceeding  two  hundred  dollars,  exclusive  of  costs  and  percentage, 
this  court  has  jurisdiction  of  the  case,  because  the  amount  of  the 
judgment  is  the  'amount  in  dispute'  on  the  appeal.  So,  too,  if 
the  appeal  is  taken  by  the  defendant  from  a  judgment  in  his 
favor,  where  he  has  set  up  a  counterclaim,  if  that  judgment  is 
for  a  sum  more  than  two  hundred  dollars  less  than  he  claims  in 
his  answer,  this  court  has  jurisdiction." 

By  the  amendment  of  1862,'*  it  was  provided  that  the  supreme 
court  should  have  appellate  jurisdiction  "in  all  cases  at  law  .... 
in  which  tke  demand,  exclusive  of  interest  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars."  This 
amendment  effected  several  changes.  The  jurisdictional  amount 
was  raised  from  two  to  three  hundred  dollars;  the  limitation  as 

8  Neither  did  a  "percentage."    Sea  •  Jackson  v.  Wliart«iiby,  5  Cil.  94. 

ZabTiakie  v.  Tortey,  20  Cal.  173.     Bat  i*  GiUeapU  t.  Bennn,  18  CaL  40*. 

it  wa«  held  ttot  wbe«  the  cost,  them-  „  Votan  v  BeeBe,  20  Cal.  89. 

Mlvea  eiceeded  two  hundred  dolun,  ..  »-  ^  ,    ,„=    »•>  i       t.      „„■,■, 

they  could  constitute  the  mbiect  ot  an  „ "  23  Cal    198,  83  Am.  Dee.  96,  11 

appeal.    See  Meeker  v.  Hams,  23  Cal.  Morr.  Mm.  Hep.  381. 

285;  compare  People  V.  O'NeU,  47  CaL  >■  Article  6,  section  4,  quoted  in. 
109.                                                                '   note  2  to  section  ITS,  ant*. 
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to  amonnt  applied  only  to  cases  at  law ;  ^*  the  sum  was  not  re- 
quired to  exceed  but  only  to  amonnt  to  three  hundred  dollars;  '* 
the  rule  that  interest  formed  part  of  the  amonnt  was  changed ;  ** 
and  the  term  "demand"  wai  suhetitnted  for  "matter  in  dispute." 
Nothing  wBfl  said  ahout  costs  forming  a  part  of  the  demand,  and 
the  mle  in  that  r^ard  established  by  the  previous  decisions  above 
referred  to  continued  to  prevail.''  After  the  amendment  the  rule 
of  the  previous  decisions  with  reference  to  what  was  to  be  taken 
as  the  jurisdictional  amonnt  was  changed.  In  Maxfield  v.  John- 
son," it  was  said  that  the  jurisdiction  was  to  be  determined  by 
the  ad  damnum  clause  in  the  complaint,  and  not  by  the  amount 
of  a  counterclaim.  Afterward,  in  Solomon  v.  Reese,"  the  subject 
waa  more  fully  considered.  In  that  case  the  complaint  was  for 
five  hundred  and  fifty  dollars.  The  plaintiff  bad  judgment  for 
three  hundred  dollars  principal,  thirty-two  dollars  and  sixty-one 
cents  interest,  and  costs ;  but  not  being  satisfied  appealed.  It  was 
contended  that  under  the  role  in  Votan  v.  Beese  and  Skillman 
T.  liachman,  above  cited,  the  amount  in  controversy  was  the  differ- 
ence between  the  amount  which  plaintiff  claimed  and  the  amonnt 
which  he  recovered,  which  was  less  than  three  hundred  dollars, 
and  that  therefore  the  supreme  court  had  no  jurisdiction.  Bat 
the  court  sustained  its  jurisdiction,  and  Sanderson,  J.,  delivering 
the  opinion,  said; 

"The  language  of  the  Constitution  in  respect  to  the  jurisdic- 
tion of  this  court  is  the  same  as  it  is  in  respect  to  the  jurisdiction 
of  the  district  court,  and  there  can  be,  therefore,  no  difference 
in  the  rules  by  which  questions  as  to  jurisdiction  of  the  subject 
matter  are  to  be  determined  in  the  two  courts.  For  the  pur- 
pose of  ascertaining  whether  the  district  court  has  jurisdiction 
we  look  to  the  complaint,  and  in  this  class  of  cases,  if  the  sum 
sued  for  amounts  to  three  hundred  dollars  exclusive  of  interest, 
that  court  has  jurisdiction,  and  by  parity  of  reason  thia  court 

I*  Aj  to  the  meaning  of  the  term  as   that   aeeruin^  afterward;    for   tba 

"eaHs  st  law,"  lee  lection  173,  pott.  lame   language   is  used   in   the   grant 

i>  Before  tbia  amendment  the  sum  of  junadiction  to  the  district   (anpe- 

vraa  required   to  exceed   two  hundred  rior)    courts.     And   sinee   such  coaTta 

dollars.     See  note  3  above.  .  must  have  jurisdiction  when  the  actioD 

1*  Before    tbe    amen^ent    it    was  is  commenced,  the  only  thing  the  words 

held  tbat  interest  formed  a  part  of  tbe  "exclusive  of  interest"  can  apply  to  is 

"oMtter     in     dispute."     Bee    note    4  the  interest  accrued  up  to  that  time. 

abov0.     The  words  "exclusive  of  inter'  i'  See  dictum  in  UazSdd  v.  Jobn- 

est"  in  tbe  amendment  of  13fl2  mean  son,  30  Cal.  54S. 

exclutivc  of  the  intereat  accrued  at  the  <s  30  Cal.  545. 

t  of  tbs  action,  as  well  i>  34  Cal.  26. 
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has  jurigdiction  on  appeal.  The  amount  sued  for,  exclusive  of 
interest,  is  the  test  of  the  jurisdiction  of  this  court  as  well  as 
that  of  the  district  court,  regardless  of  the  judgment  of  the  lat- 
ter conrt-  We  dissent  entirely  from  the  dictum  of  the  court  in 
the  case  of  Votan  v.  Reese,  20  Cal.  89,  to  the  effect  that  where 
the  plaintiff  recovers  in  the  district  court  less  than  he  sues  for, 
the  test  of  the  jurisdiction  of  this  court,  in  the  event  the  plaintiff 
appeals,  is  the  difference  between  the  judgment  of  the  district 
court  and  the  demand  made  in  the  complaint,  exclusive  of  inter- 
eat.  AU  civil  cases  which  the  district  courts  have  jurisdiction 
to  try,  this  court  has  jurisdiction  to  review,  no  matter  what  the 
judgment  of  the  district  court  may  have  been.  If  the  plaintiff 
sues  to  recover  a  demand  for  five  hundred  dollars,  and  the  dis- 
trict court  gives  him  a  judgment  for  three  hundred  only,  his 
demand  does  not  thereby  become  converted  into  a  demand  for 
two  hundred  dollars,  for  the  purpose  of  an  appeal,  should  he  be 
dissatisfied  with  the  judgment,  and  desire  to  bring  his  case  to 
this  court.  On  the  contrary,  in  the  sense  of  the  Constitution, 
his  demand  in  tfais  court  is  precisely  the  same  that  it  was  in  the 
court  below,  and  is  to  be  ascertained  by  looking  to  the  complaint, 
aud  not  by  deducting  the  judgment  of  the  district  court  from 
the  demand  alleged  in  the  complaint.  In  other  words,  the  ad 
damnum  clause  in  the  complaint  is  the  test  of  jurisdiction  in  this 
court  as  well  as  in  the  court  below,  (Maxfield  v.  Johnson,  30 
Cal.  545.) " 

The  provision  of  the  Constitution  of  1879,'*  in  regard  to  the 
question  under  consideration,  was  precisely  the  same  as  that  of 

3°  Article  9,  section  4  (quoted  in  the  som  of  one  bundred  doUara,  or  n- 

note  3  to  section  173,  ante).  late  to  a  franchise  or  freehold." 

Article  S,  section  4,  ConatitutioD  of  SoEtion     406,     Id.,     profides     that 

Nevada,   b    partly    as    follows:   "The  "writs  of  error  shall  lie  from  tbe  su- 

Buprema    court    shall    have    appellate  preme  court  to  every  floal  judgment  of 

jurisdiction  ....  in  all  caaes  at  law  bd;    court    of    record    in  this   state, 

....  in  whieh  tbe  demand  (eiclosive  .  .  .  .  " 

□f  interest),  ....  exceeds  three  huD-  Section   40fla  amends  the  above  hj 

dred  dollars;   .  .  .  .  "  increasing    the    minimum    amount    to 

See  note  3,  section  173,  ante,  for  the  give  jurisdictioD  to  two  tbou!iand  five 

correspondinK  provision  of  the  Wash-  hundred  dollars,  "Provided,  this  limi- 

inKton  Constitution.  tation  shall  not  apply  where  the  matter 

Section  3S9,  Mills'  Annotated  Code  in  controversy  relates  to  a   franchise 

of  Colontilo,  authorises  oppeals  to  the  or  freehold,  nor  where  tbe  construction 

supreme  court  from  tbe  district,  county  of  a  provision  of  tbe  Constitution  of 

and   superior  courts,  "where   tbejudg-  tbe  state,  or  of  the  United  States,  is 

ment  or  decree  appealed  from  be  final,  necessary   to   tbe   determination'  of   a 

and  shall  amount,  exclusive  of  costs,  to  ease;  Provided,  further,  that  the  fore- 
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the  amendment  of  1862,  above  quoted.  And  in  the  case  of 
Dashiel  t.  Sliogerland,**  decided  in  1882,  the  court  in  bank  ap- 
proved and  foUoved  the  mle  in  Solomon  v.  Reese.  The  action 
was  in  the  nature  of  trespass  to  recover  nine  hondred  dollars 
damages.  The  verdict  was  for  two  hundred  dollars,  and  the  de- 
fendant appealed.  The  respondent  moved  to  dismiss  the  appeal 
for  want  of  jnrisdietion.  Bnt  the  coort  held  that  it  had  juris- 
diction, wad  Thornton,  J.,  delivering  the  opinion,  after  quoting 
from  Solomon  v.  Reese,  said : 

"It  is  true  that  this  was  said  in  a  case  (Solomon  v,  Reese) 
where  the  plaintiff  appealed,  but  we  are  of  opinion  that  the  same 
rule  is  correct  where  the  defendant  appeals.  The  demand  re- 
ferred to  in  the  Constitution  and  the  statute  is  the  amount  sued 
for  in  the  action,  exclusive  of  interest.  The  defendant  mak^s  no 
demand,  unless,  probably,  when  he  sets  up  a  counterclaim.  The 
plaintiff  makes  the  demand,  and  the  defendant  only  seeks  to  be 
relieved  from  the  plaintiff's  demand.  In  the  case  before  us  the 
danand  is  nine  hundred  dollars,  expressed  in  the  ad  damnum 
clanse.  Oor  judgment  is  that  this  court  has  appellate  jurisdiction 
in  this  case.  The  cases  cited  by  counsel  for  respondent  were  made 
under  Constitutions  or  statutes  in  which  the  provisions  on  this 
matter  were  manifestly  different  from  our  Constitution  and  stat- 
nte.  Gordon  v.  Ross,  2  CaL  156,  Doyle  v.  Seawall,  12  Cal.  280, 
and  Votan  v.  Reese,  20  Cal.  90,  were  decided  under  the  Constitu- 
tioD  of  1849,  and  that  Constitution  provided  that  the  supreme 
court  should  have  appellate  jurisdiction  in  all  cases  where  'the 
matter  in  dispute'  exceeded  two  hundred  dollars.  These  cases, 
so  far  as  they  are  in  conflict  with  the  decision  here,  are  governed 
by  the  words  'matter  in  dispute'  and  the  matter  in  dispute  when 

going  limitatioiiB   Bhall  not  applj   to  "Third — It    bIuUI   ht.ye   jariadietion 

writs  of  error  to  eountj  courti,"  not  final  in  mies  where  the  eontroverBf 

Section  406b  wtabliahed  the  court  of  involvea   a   franehiie   or   freehold,   or 

appeals,  and  section  40ed  flied  its  ju-  whera  the  ronstruction  of  &  provision 

risdietioD  as  follows:  "The  said  eonrt  "J  *5?  Cop^^n^O''.*''  **»  »'»■»£  "'  «' 

shall  hav«  jurisdiction-First— To  re-  tl».  V'"**^  states  i*  neceSBary  to  the 

^—  th     (1^.1    ■  A-^^^i     «*  i-*.«  .  decision  of  the  esse;  also,  m  criminal 

•new  the  anal  judgments  of  inferior  ^^            ^^.^     ,  ' 

eonrta  of  record  in  aU  ciyU  cas^i  and  ^^dginent.  of  county  courts.    Writs  of 

.n  all  enmiiial  ««">  not  capital  ^^^  ,,(,„  „,  ,         ^  to  the  court  of 

Second— It  shaU  have  jorisdietion,  appeaig  shall  lie  to  review  final  iudjr- 

iubjeet   to   the   limitationB   stated   in  ments  within  the  same  time  and  in  the 

subdivision  three  of  this  section,  where  wt^me  manner,  as  is  now,  or  may  here- 

tbe  judgment,  or  in  reple\in  the  value  after  be  provided  by  law  for  inch  n- 

foond,   is   two   thooaand  five   hundred  views  by  the  supreme  court." 

doUsn  or  IcM,  axduiive  of  costs.  zi  60  Cal.  653. 
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the  defendant  appealed  was  held  to  be  the  amount  of  the  judg- 
ment recovered  against  him  in  the  court  below The  rule 

laid  down  in  Solomon  v.  Reese  meets  our  approval.  It  is  just 
and  equitable,  as  it  accords  to  both  plaintiff  and  defendant  an 
equality  of  right  in  prosecuting  appeals." 

In  Langan  -v.  Langan,*'*  it  was  held  that  the  supreme  court  had 
jurisdiction  of  an  appeal  from  an  order  allowing  twenty-five  dol- 
lars per  month  alimony,  since  the  order  was  for  a  continuing 
payment,  upon  which  three  hundred  dollars  might  ultimately  be 
paid.  So  in  People  v.  Madden,*^''  the  ad  damnum  clause  of  the 
complaint  was  held  to  be  the  test  of  the  jurisdiction  of  the  su- 
perior court  and  the  appellate  jurisdiction  of  the  supreme  court, 
although  on  its  way  through  the  courts  the  ultimate  question 
might  become  merely  a  few  dollars  in  costs. 

In  view  of  these  decisions  the  rule  that  in  all  cases  the  juris- 
dictional amount  is  to  be  determined  by  the  ad  damnum  clause 
must  be  regarded  as  settled.""    If  the  amount  of  snch  clause  is 


><>  S6  C&l.  132,  24  P&c.  852. 

lib  134  Cal.  Sll,  66  Pae.  874. 

"=  Bee,  also,  Sanborn  v.  Superioi 
Court,  eo  Cal.  425;  Bailej  t.  Bloan, 
63  Cal.  387,  4  Pac.  34B;  Poopk  v. 
Perry,  79  Cal.  105,  21  Pac.  423;  Lord 
V.  Qoldborg,  81  Cal.  596,  15  Am.  St. 
Bep.  82,  22  Pae.  1126;  Qreenbaum 
V.  Martinez,  86  Cal.  459,  25  Pae.  12; 
HenigaiL  v.  Ervjn,  110  Cal.  37,  42 
Pac.  457;  Myera  v.  Sierra  Valley  etc. 
Co.,  122  Cal.  669,  55  Pae.  689;  TuJara 
V.  Hevren,  126  Cal.  226,  58  Pac.  530. 
In  ttiia  last  case  ths  questian  was  as 
to  the  jurie  diction  of  the  bu  peri  or 
court,  but  ths  principle  is  the  same. 

The  rule  in  Washington  may  be 
said  to  be  a  material  qualification  of 
that  outlined  id  the  text.  It  waa 
fairly  stated  in  the  case  of  Gilbert 
Co.  r.  Uusted,  50  Wash.  61,  96  Pac. 
835,  in  the  falloniDg  language: 

"  ....  In  actions  of  this  kind  the 
juriEdictional  question  is  ordinarily 
determined  by  the  actual  value  of 
the  property,  and  not  by  the  value  as 
alleged  in  the  complaint.  Herrin  v. 
Pugh,  9  Wash.  637,  38  Pac.  213; 
Graves  v.  ThompBOn,  35  Wash.  282, 
77  Pac.  3B4.  The  value  in  such  cases 
is  that  found  by  the  court  or  jury. 
Herrin  v,  Pugh,  rupra.  But  where 
judgment  goes  for  the  defendant, 
there  is  no  finding  by  the  court  or 
jury  on  the  question  of  value,  and 


in  such  ca^es  the  value  alleged  in  the 
complaint  is  the  test  of  jurisdiction 
anbject  to  the  qaalifleation  that  the 
demand  shall  appear  to  have  been 
made  in  good  faith  for  such  amonnt. 
Burkhardt  v.  Elgee,  93  Wis.  29,  66 
N.  W.  625,  1137;  Gorman  v.  Havird, 
141  U.  B.  206,  11  Sap.  Ct.  Bep.  943, 
35  L.  ed.  717,  and  cases  cited.  If 
the  rule  were  otherwise,  a  plaintiff 
dismissed  without  trial  could  never 
obtain  a  review  of  his  case  in  this 
court.  Bat  if  we  are  in  error  in  this, 
we  would  still  be  compelled  to  look 
to  the  entire  record  to  ascertain  the 
jurisdictional  facte,  and  could  not 
consider  ex  parte  afBdsvita  filed  in  thia 

Other  decisions  sapport  this  rule. 
Bee  Ooodyear  Bubber  Co.  v. 
Schreiber,  29  Wash.  94,  69  Pac.  648; 
Chapin  v.  Kenoyer,  12  Wash.  536,  41 
Pac,  816;  Tom  v.  Sayward,  5  Wash. 
383,  31  Pftc.  976;  McCoy  v.  Spithill, 
13  Wash.  158,  42  Pae.  546;  also 
Durand  v.  Simpson  etc.  Co.,  21  Wash. 
21,  56  Pac.  84B,  and  Leavitt  v.  Carr, 
22  Wash.  361,  60  Pae.  1044;  Fidelity 
etc.  Co.  V.  Faben,  51  Wash.  308,  98 
Pac.  764,  where  it  was  held  that  the 
attorney's  fees  could  not  be  included 
to  make  up  the  minimum  necessary 
to  confer  jurisdiction. 

It  is  immaterial  that  the  method  of 
review  sought  is  by  eertUtrari  rather 
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not  saffieient  to  give  jurisdiction,  it  make*  no  difference  that  a 
coanterelaim  is  set  op.**  Neither  interest  nor  costs  can  be  con- 
sidered in  determining  the  question  of  jurisdiction.  Following 
the  earlier  decisions  as  to  the  ad  damnum  clause  test,  the  supreme 
court  in  Henigan  t.  Errin  ***  said : 

"Where  the  demand  in  suit  is  merely  for  money,  as  in  this 
case,  the  supreme  court  has  no  appellate  jurisdiction,  unless  such 
demand,  excIusiTe  of  interest,  amounts  to  three  hundred  dollars. 
In  this  case  the  demand  sued  for  is  simply  money,  and  amouota 
to  only  two  hundred  and  twenty-two  doUare  and  twenty  cents.  For 
the  purpose  of  testing  either  the  original  jurisdiction  of  the 
justice  of  the  peace  or  the  appellate  jurisdiction  of  the  supreme 
court,  the  incidental  coats  of  the  plaintiff  can  no  more  be  deemed 
a  part  of  the  demand  than  can  the  interest  on  the  sum  of  money 
or  valne  of  the  property  sued  for.  (Dunphy  v.  Guindon,  13 
Cal.  28;  Maxfield  v.  Johnson,  30  Cal.  545.)  As  generally  ap- 
plicable to  the  appellate  jurisdiction  of  the  supreme  court,  see 
Maxfield  V.  Johnson,  tupra;  Gorton  v.  Pemandino,  64  Cal.  11; 
"William  V.  McCartney,  69  Cal.  556.  It  has  often  been  held  by 
this  court  that  where  jurisdiction  depends  on  the  amount  in 
controversy,  the  ad  damnum  clause  or  the  sum  demanded  in  the 
complaint  is  the  sole  test.  (Dasbiel  v.  Slingerland,  60  Cal.  653 ; 
Lord  V.  Goldberg,  81  Cal.  596,  15  Am.  St.  Rep.  82,  22  Pae.  1126;^ 
Bailey  v.  Sloan,  65  CaL  387,  4  Pac.  349;  Solomon  v.  Keese,  34' 
Cal.  28.)" 

It  matters  not  that  the  complaint  is  made  up  of  several  counts, 
each  for  a  specific  sum  less  than  the  amount  required  to  give 
jurisdiction,  if  the   total  amount  sued   for  gives  jurisdiction.'"* 

tli»n    appe&l;   the   amount   most   be  S4S:  UalBon  v.  Vaughn,  S3  Cal.  fll; 

within   the   eonstitntional   pravieion.  Bailej  v.  Sloan,  65  Cal.  3S7,  1  Pae. 

State  V.  Coart,  6  Wash.  352,  33  Fac.  3*9;  Lord  v.  Goldberg,  81  Cal.  596, 

827;  State  t.  Court,  8  Wash.  271,  36  IS  Am.  St.  Bep.  82,  22  Pae.  1120. 

^o'?^'   .™    1-- h=j— f^n„.  "-  110  Cal.  37,  42  Pac.  457;  and  eee 

But  in  Bome  instaneea  the  deeinons  pi,-i-,i.„  _   H„™ri„-  r^,,,*    im  r.l 

are    somewhat    inharmonious.     Thus  \^^'T.^^^■  °"P«"*"  '^'""*'  >22  Cal. 

in    Bleeekor    r.    Sataop    etc.    Co.,    3  i-^'.  04  i-ac.  dim. 

Waah.  77,  27  Pac.  1073,  it  was  held  "^  Ventura   Co.  v.  Clay,   114  Cal. 

that  it  was  the  amount  sued  for  and  242,  46  Pac.  S. 

■ot    the    amount    of    the    judgment  But  it  is  otherwita  if  the  aevera] 

rendered.     So    as    to      garnishment.  amounts  are  sought   to  be   enforced 

Campbell  v.  Bimpkins,  l5  Wash.  160,  b^    different     plaintiffs     upon     inde- 

38  Pac.  1039;  Schreiner  v.  Emel,  26  >pendent     claims.     Gameau     v.     Port 

Wash.  5B5,  67  Pae.  2S8.  Blakely  etc.  Co.,  20  Wash.  B7,  54  Pac. 

"  See    Simmons  y.  Brainard,    14  771.    Also    Goodyear    etc.     Co.    v. 

Cal.  278;  Uufield  v.  Johnson,  30  Cal.  Sehrelber,  29  Wash.  94,  69  Pac  643. 
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"Wliere  the  amount  is  insufficient  to  give  jurisdiction,  the  ap- 
peal  will  be  dismissed."  Where  the  supreme  court  has  no  juris- 
diction of  the  case  itself,  it  would  seem  that  it  has  no  jurisdiction 
of  any  order  in  the  case.** 

The  question  of  the  amount  in  controversy  or  the  value  of  the 
property  does  not  arise  in  equity  cases." 

The  constitutional  amendment  of  1904  providing  for  the 
organization  of  the  district  courts  of  appeal,  and  defining  and 
limiting  their  jurisdiction,  raised  the  three  hundred  dollar  limit 
above  outlined  to  two  thousand  dollars,  as  the  minimum  for  the 
supreme  court,  and  gave  to  the  district  courts  of  appeal  jurisdic- 
tion of  all  actions  at  law  in  which  the  demand,  ezclnsive  of  in- 
terest, amounts  to  three  hundred  dollars  and  does  not  amount  to 
two  thousand  dollars.** 


S  174a.    GasM  at  Law  in  Which  the  Value  of  the  Propert:^ 

Bejg^nlates  the  Jurisdiction. — The  language  of  the  Constitution 
is:  "In  all  cases  at  law  ....  in  which  ....  the  value  of  the 
property   in   controversy   amounts   to   three   hundred   dollars."^ 

u  Luther  v.  Ship  Appollo,  1  Cal. 
15;  Dojte  v.  Seawall,  12  Cal.  2S0; 
Dunphy  t.  Guindon,  13  Cal.  Z8;  Sim- 
mons V.  Braioard,  14  Cal.  278;  Cran- 
dall  V.  Blenn,  15  C«I.  406;  People  v. 
Carman,  18  Cal.  693:  Polacd  v.  Car- 
rigsn,  20  Cal.  174;  Votan  t.  Re«H,  20 
Cal.  SB;  Maxfleld  t.  Johnson,  30  Cal. 
545;  Sweet  t.  Tice,  4S  Cal.  71;  Lan- 
gan  V.  Langaa,  83  Cal.  eis,  23  fae. 
1084;  Eenigan  t.  Eirin,  110  Ctl.  37, 
42  Pac.  457. 

Also  Penter  v.  Staight,  1  Wash.  SOS 
25  Pbc.  46B;  LotE  v.  Mason  Co.,  6 
Waab.  lee,  32  Pac.  1049;  MoskeUnd 
T.  Stephens,  18  Wash.  603,  50  Pae. 
933;  National  etc.  Co.  t.  Cann,  39 
Wash.  596,  81  Pae.  1054;  State  t. 
Coon,  40  Wash.  682,  82  Pae.  993; 
State  y.  Freasure,  39  Wash.  198,  81 
Pac.  68S;  Stats  T.  Cole,  40  Waab.  474, 
83  Pac.  749. 

The  amount  cannot  be  reduced  hj 
amendment,  remission,  payment  or 
satisfaction,  after  its  determination  in 


the  trial  c 


the 


court  of  its  constitutional 
jnriBdietion.  Huber  v.  Bronn,  IT 
Wash.  4,  48  Pac.  412;  Peters  t.  Lewis, 
28  Wash.  3fifl.  68  Pac.  869;  Dodf^e  v. 
Corliss,  28  Wash.  474,  68  Pa<:.  869; 
Taylor  t.  Spokane  etc.  Co..  32  Wash. 


etc.  Co.  V.  SteTenaoD,  21  Wash.  604,  5' 
Pae.  504:  Stewart  t.  Hanna,  35  Wash. 
148,  76  Pac.  688. 

"  Gorton  t.  Perdinando,  64  Cal.  11, 
27  Pac.  941. 

"  Becker  v.  Superior  Court,  151 
Cat.  313,  90  Pac.  689;  Manniz  t. 
Tryon,  152  Cal.  31,  91  Pae.  B83 ;  and 
eompare  Miller  v.  Carlisle,  127  Cal. 
327. 

Also  Fox  T.  Naobtsbeim,  3  Wash. 
684,  20  Pac.  140;  Tmmbull  t.  Jeffer- 
son Co.,  37  Wash.  604,  79  Pac.  1106; 
Horrell  v,  California  etc.  Assn.,  40 
Wash.  531.  82  Pac.  880;  Afpiew  t. 
Barto  etc.  Bank,  48  Wash.  66,  02  Pae. 
885. 

>•  Article  6,  section  4,  Constitution 
of  Chlifornia. 

1  By  the  constitntional  amendment 
of  1904  the  jurisdiction  of  the  aapreme 
eourt  is  limited  to  cases  at  law  in 
which  the  value  of  the  property  in 
controversy  amounts  to  two  thousand 
dollars.  And  that  of  the  district  court 
of  appeals  u  limited  to  cases  at  law  in 
which  the  value  of  the  property  in 
controversy  amounts  to  three  bandred 
(tcllars  and  does  not  amonnt  to  two 
thousand  dollars. 
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This  is  the  provision  which  gives  the  court  jarisdictioa  of  snita 
for  the  recovery  of  personal  property.  In  Astell  v.  HiiUipi,'*  it 
was  said  that  a  justice  of  the  peace  had  jurisdiction  of  a  case 
where  the  value  of  the  property  was  two  hundred  and  ninety* 
nine  dollars,  although  fifty  dollars  was  claimed  as  damages  for 
its  deteDtion — it  being  considered  that  the  test  of  the  jurisdiction 
was  the  valae  of  the  property  without  regard  to  the  damages. 
The  point,  however,  was  not  decided,  as  it  was  held  proper  for 
the  plaintiff  on  the  trial  before  the  justice  to  strike  oat  the  claim 
for  damages.    No  other  case  has  been  found  upon  the  question. 

The  meaning  of  the  term  "cases  at  law"  has  been  considered  in 
section  173. 

§  175.  Oases  of  Forcible  Entry  and  Detainer. — Neither  the 
Constitution  of  1649  nor  the  amendment  of  1862  gave  jurisdic* 
tion  of  actions  of  forcible  entry  and  detainer  to  the  supreme 
court  in  express  terms.'  In  Small  v.  Qwinn,*  it  was  said  that 
such  cases  were  "special  cases  or  proceedings."  And  inasmuch  as 
at  that  time  the  jurisdiction  of  the  supreme  court  as  to  special 
eases  or  proceedings  was  unquestioned,  it  may  be  that  jurisdic- 
tion of  appeals  in  forcible  entry  and  detainer  cases  was  exercised 
upon  that  ground.  Afterward,  in  Caulfleld  v.  Stevens,*  it  was 
said  that  such  cases  were  cases  at  law  involving  the  possession 
of  real  estate.  The  language  of  the  court  is  as  follows:  "It  can- 
not be  denied  but  that  actions,  either  for  a  forcible  entry  or  a 
forcible  or  unlawful  detainer,  involve  the  possession  of  real  prop- 
erty. Their  primary  object  is  to  obtain  that  possession  of  lands 
and  tenements  which  has  been  forcibly  taken  or  is  forcibly  or 
unlawfully  detained.  The  recovery  of  rents  and  damages  is 
incidental  to  the  recovery  of  possession,  and  the  former  cannot 
be  had  without  the  latter.  The  possession  of  real  property  is, 
therefore,  as  much  involved  in  these  actions  as  in  an  action  of 
ejectment."  This  case  was  disapproved  in  Courtwright  v.  Bear 
River  Co.,*  but  not  as  to  the  dictum  above  quoted;  on  the  con- 
trary, the  latter  case  contains  a  dictum  to  the  same  effect.*  But 
whatever  may  have  been  the  ground  upon  which  the  supreme 

!•  5S  Cal.  aflS.  •28  Cal.  118. 

1  See  note  2  to  aeetion  173,  attU.  *  50  Cal.  S73. 

»  a  Cal.  477 ;  look  at  Paul  v.  SUver,  •  Bee    Courtwrifrlit   v.    Bear    Hiyw 

16  Cal.  78t  and  <)ni]w  v.  E^joa,  22  Co.,  3a  Cal.  SS2. 
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eoart  exerciBed  jurisdiction  in  sqcIl  cases,  it  is  cert&iD  that  the 
jurisdiction  was  exercised.  The  ConstitutioD  of  1879  contains 
an  express  provision  that  the  supreme  court  shall  have  appellate 
jurisdiction  "in  cases  of  forcible  entry  and  detainer."*  These 
words,  as  above  used,  include  actions  of  unlawful  detainer.  Such 
was  the  meaning  given  to  them  under  the  old  ConBtitutioii  and 
lawsi^  and  it  is  reasonable  to  presume  that  the  Cramers  of  the 
Constitution  of  1879  used  them  in  their  established  signification. 
The  provisions  of  the  statute  in  relation  to  appeals  in  these  cases 
will  be  given  elsewhere.' 

The  constitutional  amendment  of  1904  took  away  from  the  su- 
preme court  its  former  jurisdiction  of  actions  of  forcible  entry 
and  detainer,  and  gave  it  to  the  district  courts  of  appeals,  adding 
the  phrase,  "except  such  as  arise  in  justices'  courts."  The  effect 
of  this  change  is  to  eliminate  the  only  exception  existing  to  the 
prevailing  rule  against  double  appeals,  actions  of  forcible  entry 
and  detainer  being  the  only  ones  under  our  system  which  might 
reach  the  snpreme  court  from  justices'  courts.* 

§  176.  ProceedingB  In  InaolTeiicr. — Neither  the  Constitution 
of  1849  nor  the  amendment  of  1862  gave  appellate  jurisdiction 
to  the  supreme  court  in  proceedings  in  insolvency  in  express 
terms.  But  such  proceedings  were  considered  to  be  "special 
cases,"  and  the  court  exercised  jurisdiction  over  them  as  such. 
That  they  were  special  cases  was  decided  in  Harper  v.  Freelon,' 
Kohlman  v.  "Wright,"  and  Pisk  v.  His  Creditors.'  The  rule  laid 
down  in  these  cases  was  approved  and  followed  in  Sturgis  v. 
Shepard,'  and  was  upheld  in  People  t.  Kosborough,*  in  which  ease 
Shafter,  J.,  delivering  the  opinion,  said:  "It  is  true  as  respond- 
ent claims  that  cases  in  insolvency  are  not  eases  in  equity  {Cohen 
T.  Barrett,  5  Cal.  195),  nor  do  we  consider  that  the  jurisdiction 
in  error  can  be  supported  as  upon  the  amount  of  the  demand, 
nor  as  upon  the  value  of  property  in  controversy.  A  petition  in 
insolvency  looks  to  a  discharge  as  the  principal  purpose,  and 
'oppositions'  are  interposed  solely  with  a  view  to  defeat  it.    "Were 

•  Article  6,  Mction  4  CoDBtitntioD  of  ■  Article  6,  MctioK  A,  Coiutitution 
California.                                                         of  CaUfomiA. 

'  CBuIfleld  T.  Stevens,  28  CaL  118;  t  6  Oil.  78. 

Bnumnagim  t.  Bpeccer,  2S  Cal.  661;  »  fl  Cal.  230. 

Johnson  y.  Cbely,  43  Cal.  299;  8toppU-  *  12  Ckl.  2S1. 

kamp  T.  Mangeot,  42  Cttl.  318.  *  28  CbI.  115. 

•  Sm  aectkiii  202,  pott.  •  29  Cal.  415. 
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the  question  a  new  one,  we  might  doubt  our  jurisdiction,  bat  it 
has  been  settled  by  long  and  nnbroken  usage.  The  question  is 
broadly  within  the  reasoDing  in  Conant  v.  Conant,  10  Cal.  249, 
.  70  Am.  Dec.  717,  and  lurthermore,  it  was  directly  decided  in 
Fisk  V.  His  Creditors,  12  Cal.  281.  The  argument  in  that  case 
has  be«i  strengthened  rather  than  weakened  by  the  constitutional 
amendments. ' ' 

The  Constitation  of  1879  proyided  in  express  terms  that  the 
sopreme  court  shall  have  appellate  jurisdiction  "in  proceedings 
in  insolvency."  The  constitutional  amendment  of  1904  gave  it  to 
the  district  courts  of  appeals,  relieving  the  higher  court  in  this 
leepeet,  as  in  others.*' 

As  in  other  cases,  the  particular  proceedings  from  which  an 
appeal  can  be  taken  depend  upon  the  provisions  of  the  statute. 
The  statutory  provisions  on  the  subject  are  given  elsewhere.* 

§  177.  Actions  to  Prevent  or  Abate  a  Nuisance. — Neither  tiie 
Constitution  of  1849  nor  the  amendment  of  1862  ^  gave  jurisdic- 
tion of  actions  to  prevent  or  abate  a  nnisance  to  the  supreme 
court  in  express  terms.  But  in  Courtwright  v.  Bear  River  Co.* 
it  was  held  that  such  actions  were  "cases  in  equity,"  and  if  that 
be  true,  the  supreme  court  had  jurisdiction.  The  Constitution 
of  1879  expressly  provides  that  the  supreme  court  shall  have 
appellate  jurisdiction  "in  actions  to  prevent  or  abate  a  nuisance." 
The  constitutional  amendment  of  1904  relieved  the  supreme  court 
of  appeals  in  this  class  of  cases,  and  conferred  appellate  juris- 
diction therein  npon  the  district  courts  of  appeals.* 

5  178.  Probate  Prooeadlngs.— The  Constitution  of  1849  did 
not  expressly  give  to  the  supreme  court  jurisdiction  of  appeals 
from  probate  courts.*  The  amendment  of  1862  provided  that 
"the  supreme  court  shall'have  appellate  jurisdiction  .*  .  .  .  in  alt 
cases  arising  in  tke  probate  courts." '  By  virtue  of  this  provision 
the  appellate  jurisdiction  of  the  court  extended  to  every  case 
arising  in  the  probate  courts,  whatever  might  be  its  nature.  But 
an  "appeal"  is  the  creature  of  statute,  and  only  exists  in  the  cases 

«■  Artide  6,  Metkin  4,  ConsUtntion  *  Article  6,  section  4,  ConRtitution 

of  CalifomU.  of  Cklifonii&. 

•  See  aection  201,  poit.  i  See  Lawa  of  1S50,  pp.  30,  31. 

i  &ee  note  2  to  ■eetioii  173,  anta,  ■  See  note  2  to  ■ection  173,  ante. 

•  30  CaL  678. 
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provided  by  the  statute.*  And  accordingly  it  was  held  that  no 
order  in  the  probate  court  was  appealable  unleaa  it  waa  made  ao 
by  the  Practice  Act.* 

The  provision  of  the  Constitution  of  1879  is  somewhat  different 
from  that  of  the  previous  one.  ^t  is  "that  the  supreme  court  shall 
have  appellate  jurisdiction  ....  in  all  such  probate  matters  as 
may  be  provided  hy  law."  Under  this  provision  the  jurisdiction 
of  the  supreme  court  does  not  extend  to  cases  not  provided  by  law. 
And  consequently  the  court  conld  not,  as  formerly,  frame  a  writ 
for  the  complete  exercise  of  its  jurisdiction  in  probate  proceedings, 
in  cases  not  provided  for  by  the  statute.*  Under  this  provision 
the  jurisdiction  of  the  court  as  well  as  the  right  of  appeal  depends 
upon  the  statute.  The  provisions  of  the  statute  will  be  given  in 
another  place.* 

The  amendment  to  the  Constitution  of  1904  left  probate  matters 
to  the  jurisdiction  of  the  supreme  court,  and  made  no  change  in 
the  form  of  the  original  provision,  as  above  quoted.' 

S  178a.  Criminal  Cansea. — The  constitutional  amendment  of 
November  8,  1904,  gave  to  the  supreme  court  appellate  jurisdiction 
"on  questions  of  law  alone,  in  all  criminal  eases  where  judgment 
of  death  has  been  rendered";  and  to  the  district  courts  of  appeal, 
"on  questions  of  law  alone,  in  all  criminal  cases  prosecuted  by 
indictment  or  information  in  a  court  of  record,  excepting  criminal 
cases  where  judgment  of  death  has  been  rendered."  This  jurisdic- 
tion of  the  district  courts  is  subject  to  the  power  given  to  the 
higher  court  to  order  the  transfer  of  causes  pending  in  the  lower 
court  to  itself  for  bearing  and  decision.  This  provision  applies  to 
criminal  appeals  as  well  as  to  all  others,  its  language  being  suffi- 
ciently comprehensive,  apparently,  to  include  all  "cases,  matters 
and  proceedings  pending  before"  the  district  courts  of  appeal.' 

Briefly  stated,  this  provision  confers  upon  the  lower  appellate 
courts  the  jurisdiction  in  criminal  causes  previously  held  by  the 
supreme  court,  with  the  single  exception  of  so-called  capital  cases, 
which  latter  remain  with  the  higher  court.     "With  this  transfer  of 

*  See  sKtion  181,  poit.  section  ISl.  post.     It  does  not  appear 

*  Peralta  v.  Castro,  15  Cal,  511;  E«-  to  have  been  exercised  as  to  probate 
tate  of  McKmley,  49  Cal,  152;  Blum      proceedinga. 

■V.  Brownatone  Brothers.  50  Cal.  293;  «  See  section  200.  poft. 

Estate  of  Smith,  SI  Cal.  563;   Estate  '  Article  6,  Beetion  4,  Constitution. 

of  Dunne,  53  Cal.  631.  i  Article  6,  aeetian  4,  Constitution 

*  Aa  to  this  ponor  of  the  conrt,  W«  of  CaliforniiC. 
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jnriBdietion  vent  also  the  special  procedure  regulating  appeals  to 
the  supreme  court  in  criminal  causes,  it  being  proTided  hy  the 
amendment  that:* 

"All  statutes  now  in  force  allowing,  providing  for,  or  regulating 
appeals  to  the  supreme  court  shall  apply  to  appeals  to  the  district 
courts  of  appeal,  so  far  as  such  statutes  are  not  iaconsistent  with 
this  article,  and  until  the  legislature  shall  otherwise  provide." 

As  provided  in  the  constitutional  amendment  referred  to,  this 
appellate  jurisdiction  in  criminal  causes  is  limited  to  questions  of 
law  .alone.  The  jurisdiction  of  the  trial  court  in  reference  to 
questions  of  fact  is  exclusive,  and  appellate  courts  are  without 
jurisdiction  in  cases  of  this  character  to  review  the  evidence, 
although  they  do  have  jurisdiction  to  review  questions  of  law  aris- 
ing  out  of  the  evidence.*  The  general  rule,  as  often  stated,  is  that 
if  there  is  any  evidence  tending  to  sustain  the  verdict  of  the  jury 
in  a  criminal  case,  the  appellate  court  will  not  consider  whether  it 
amounts  to  proof  of  the  fact  found  or  not,  and  the  verdict  will  not 
be  disturbed,  unless  it  is  so  greatly  against  the  preponderance  of 
the  evidence  as  to  shock  the  moral  sense,  or  to  make  it  manifest  that 
the  verdict  is  the  result  of  passion  or  prejudice.  In  such  ease  the 
question  presented  is   one  of  law,  and  the  appellate  court  will 


■  Article  6,  BMtwn  4,  Coiwtitntion 
of  Californi*.  Thii  ipeci&l  proes- 
dore  is  ootlined  in  the  FabI  Cod« 
(aeetiona  1235-1235,  ineliuiTe).  It 
coven  Appeals  in  all  caseB  which 
bsTO  been  protecnted  hy  indietment 
OT  information  in  a  coort  of  recoid, 
whether  felonies  or  miBdemeanon. 
A  distinction  was  soaght  to  be  drawn 
in  the  earlj  historj  of  this  praetiee 
between  theae  two  elaasei  of  offenses, 
and  it  was  contended  that  insEmtieh 
as  the  legislature  had  ntade  no  pro- 
vision for  appeals  in  misdemesnors, 
none  would  lie.  In  Faople  v.  Jordan, 
65  Cal.  644,  4  Pee.  683,  however,  it 
was  held  ttmt  such  failure  on  the 
part  of  the  legislature  would  not  have 
the  effect  of  nullifying  the  appellate 
juTisdietioD  of  the  sppellate  court  as 
conferred  by  the  Constitution,  that  the 
conrt  had  the  power  and  that  it  was 
its  dntj  to  pnacribe  rales  of  proea- 


tions  alreadj  nrovided  in  the  Penal 
Code  for  appeals  in  feIon7  cases.  In 
1905  the  legislature  ameoded  section 


1233  of  the  Penal  Code  so  aa  to  in- 
clade  appeals  in  misdemeanor  cases, 
and  no  aistinction  is  bow  mode  be- 
tween the  lower  and  the  higher  grade 
of  public  often  see.  Statutes  and 
Amendments  of  190S,  p.  TOO. 

Section  4,  article  6,  Constitution 
of  Nevada,  confers  appellate  juris- 
diction upon  the  supreme  court  "an 
questions  of  law  atone,  in  all  criminal 
cases  in  which  the  offense  charged 
amounts  to  a  felony." 

The  Constitution  of  Oklahoma 
(article  7,  section  Z)  provides  that 
the  appellate  jurisdiction  of  the  su- 
preme court  shall  extend  to  sll  crimi- 
nal eases  "until  a  crimioal  court  of 
with  exclusive  criminal  juris- 
"  ■      established  by  law." 


5P/,t" 


1907-08, 
created  such  a  court,  i 
diction,  and  outlined  the  procedure 
governing  its  exercise  thereof.  Sea 
section  1900  et  seq.,  Compiled  Laws 
of  Oklahoma. 

■  People  V.  Lowen,  109  Cal.  381. 
42  Pae.  32. 
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review  the  evidence,  but  in  no  other  case  will  it  do  bo.*    Id  short, 
the  appellate  court  has  no  jurisdiction  to  review  the  evidence  other- 

Cal.  394,  77  Pac.  177:  People  v.  Gon- 
f*les,  143  C«l.  a05,  77  P»e.  *48.  In 
thii  last  eu«  the  aopieme  court  said: 

"Thii  court  cannot  interfere  with 
the  verdict  of  a  jurj,  nor  with  tbo 
action  of  the  court  beJow  in  refusing 
a  new  trial,  on  the  ground  that  tha 
evidence  is  insufficient  to  jostifr  the 
verdict,  unless  there  waa  such  a  lack 
of  evidence  aa  to  satisf;  us  that  the 
eoQTt  below  abused  its  discretion  in 
denying  the  new  trial." 

The  same  piiDciplee  have  been 
enunciated  in  the  iTistrict  courts  of 
appeals.  In  People  v.  Heart,  1  Cal. 
App.  166,  81  Pac.  lOlS,  it  was  held 
that  its  jurisdiction  covered  appeals 
from  criminal  prosecutions  bf  indict- 
ment or  information  in  the  superior 
courts,  where  the  appeal  was  on  ques- 
tions of  law  alone.  Where,  therefore, 
there  is  evidence  to  sustain  a  verdict, 
it  was  held  that  no  question  of  law 
could  arise.  So  where  there  is  con- 
flict of  evidence,  no  question  of  law 
can  arise.  "In  oases  where  there  ia 
limply  a  conflict  of  evidence  on  tb« 

Juestion  as  to  whether  or  not  the  de- 
endant  is  gailty,  this  court  cannot 
interfere  with  the  verdict  of  the  jury 
and  the  determination  of  the  trial 
court  thereon  on  motion  for  new 
trial."  People  v.  Bowers,  1  Cal.  App. 
501,  82  Pac.  553. 

Upon  the  same  principle  the  appel- 
late court  is  allowed  to  review  an 
order  denying  a  challenge  to  a  juror 
upon  the  ground  of  actual  bias  only- 
wlien  the  evidence  upon  the  examina- 
tion'of  the  juror  is  so  apposed  to  tha 
decision  of  the  trial  court  that  the 
question  became*  one  of  law  in  the 
manner  suggested  in  the  text.     Peo- 


«  People  V.  Wong  Cbong  Suey,  110 

Cal.  117,  42  Pae.  420;  People  v. 
Boemer,  114  Cal.  SI,  45  Pac.  1003: 
People  V.  Dorrant,  116  CaL  179,  48 
Pac.  75i  People  v.  Boss,  113  Cal.  233, 
46  Pac.  1059;  People  v.  Tapia,  131 
CaL  847,  83  Pac.  1001:  People  v. 
Williams,  133  Cal.  165,  65  Fac.  323; 
People  V.  Fitzgerald,  138  Cal.  39,  70 
Pac.  1014;  People  v.  Wells,  145  Cal. 
138,  78  Pae.  470. 

On  the  general  subject  of  the  ex- 
tent to  which  the  appellate  court  ma^ 
So  in  the  consideration  of  the  evi- 
encB,  see,  also,  in  addition  to  the 
above  citationg,  People  v.  Lewis,  124 
Cal.  551,  57  Pae.  470,  45  L.  B.  A.  783. 
In  People  v.  Feld,  149  Cal.  464,  86 
Pac.  1100,  the  supreme  court  held 
that  the  appellate  court  was  powar- 
IsBB  to  interfere  with  the  verdict  of 
a  jury  in  a  criminal  ease  if  there  is 
any  evidence  tending  to  support  it. 
Such  evidence  must  '      -   ' 


case  was  equally  compatible  with  in- 
nocence or  guilt,  there  was  a  total 
failure  of  proof,  and  the  question  be- 
came one  of  law.  "The  right  of  ■ 
jury  to  return  a  verdict  of  guilty  is 
not  an  arbitrary  right.  The  suffi- 
ciency of  their  verdict  must  be  tated 
by  determining  whether  the  evidence 
upon  which  that  verdict  was  framed 
was  of  such  a  character  that  they 
could  say  from  it  that  in  their  judg- 
ment no  reasonable  doubt  of  tbe 
defendant's  guilt  existed." 

In  People  v.  Willard,  ISO  Cal.  543, 
89  Fac.  124,  the  supreme  court  said: 
"This  court  cannot  disturb  a  verdict 
unless  there  is  no  evidence  to  support 
it,  or  where  the  evidence  relied  on 
by  the  prosecution  is  apparently  so 
improbable  or  false  as  to  be  incredi- 
ble, or  where  it  so  clearly  and  un- 
qucsliODably  preponderates  against 
Uie  verdict  as  to  convince  this  court 
that  its  return  was  the  result  of  pas- 
sion or  prejudice  on  the  part  of  the 
jury.  In  a  case  presenting  any  of 
these  features  this  court  would  deal 
with  it  as  a  matter  of  law."  Sea, 
also,  People  v.  Buckley.  143  Cal.  375. 
77  Pae.  169;  People  v.  Donnolly,  143 


Pac.  718;  People  v.  Fredericks.  108 
Ca!.  55-t,  30  Pac.  944;  People  v.  Scott, 
123  Cal.  434,  56  Pac.  102;  People  v. 
Owens,  123  Cal.  482.  56  Pac.  251; 
People  V.  Evans,  1E4  Cal.  206,  56  Pae. 
1024;  People  v.  Flannelley,  128  Cat. 
83,  BO  Pae.  870;  Mono  Co.  v,  Flani- 
gan,  130  Cal.  105,  62  Pac.  29.1;  People 
V.  Sowell,  145  Cal.  292,  78  Pac.  717j 
Graybill  v.  De  Yourjf,  146  Cal,  481, 
80  Psc.  618;  and  see  Quill  v.  Southern 
Pacific  Co..  140  Cal.  268.  73  Pae.  091. 
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wiae  than  for  the  purpose  of  considering  a  question  of  law ;  **  and  the 
only  means  in  its  power  for  correcting  errors  is  by  granting  a  new 
trial.*" 

§  179.  f^iwdal  OasM  and  Proceedings.  —  Jurisdiction  of 
"special  cases  and  proceedings"  has  always  been  expressly  granted 
by  the  Constitution  to  some  of  the  lower  conrts.  The  Constitution 
of  1849  provided  that  the  county  conrt  ahoold  have  jurisdiction 
"in  special  cases  as  the  legislature  may  prescribe."^  The  amend- 
ment of  1862  provided  that  the  county  court  should  have  jurisdic- 
tion "of  all  such  special  cases  and  proceedings  as  are  not  other- 
wise provided  for."*  And  the  Constitution  of  1879  provides  that 
the  superior  court  shall  have  jurisdiction  "of  all  such  special  cases 
and  proceedings  as  are  not  otherwise  provided  for."*  The  term 
"special  cases"  used  in  the  foregoing  extracts  was  defined  in  Par- 
sons V.  Tuolumne  County  Water  Co.*  as  follows:  "We  think  that 
the  term  'special  cases'  was  not  meant  to  include  any  class  of  eases 
for  which  the  courts  of  general  jurisdiction  have  always  supplied 
a  remedy.  The  'special  cases,'  therefore,  must  be  confined  to  Buch 
new  cases  as  are  the  creation  of  statutes,  and  the  proceedings  under 
which  are  unknown  to  the  general  framework  of  courts  of  com- 
mon law  and  equity."  This  definition  has  been  approved  in  sub- 
sequent cases.*     In  accordance  with  it  the  following  have  been  held 

No  diatinetion  i>  m&de  between  eiTil  caoses,  "in  all  other  civil  cbmi  not 

»nd  erimiBil  eaaea,  bowsver,  in  tlui  included  in   the  general   subdivision 

matter.  of  law  and  eqatt^." 

Id   Iiombardi  t.   California  Street  Seetion   4,   article  4,   Constituticm 

By.  Co.,  124  Cal.  311,  G7  Pae.  fl6,  it  of    Waihin^on,    eontaiai    the   uiual 

wai   held   that   whan   a   question   of  phrase,    "actions    and    pioceedingB," 

^ct  is  presented  in  aueh  toim  that  without    the    deiignation,    "tpecial." 

but    one    eoueluaion   can   be    legally  The  legislature  of  Washington  reeog- 

drawn  therefrom,  it  ia  a  queation  of  nizGB  both  "proceedinge"  and  "special 

law  and  not  of  fact.  proceedings."     See  note  5,  below. 

u  See  People  t.  Marshall,  112  CaL  <  5  Cal.  43,  S3  Am.  Dec.  76. 

422,  44  Pac.  TIS,  and  eases  cited  in  ■  See  Brock  v.  Bruce,  S  Cal.  279; 

preceding  note.  Bieks  v.  Seed,  19  Cal.  551;  Appeal  of 

*»  People  T.  Manhall,  112  Cal.  422,  S.  0.  Houghton,  42  Cal.  35;  People  v. 

44  Pac.  718.  Kern  Co.,  45   Cal.  679;   Bixler'a  Ap- 

1  Article  6,  section  9;  see  Laws  of  peal,  59  Cal.  550.     In  Jacks  v.  Day, 

1S5D,  p.  31.  15  Cal.  91,  the  court  said  that  had  it 

I  Article  6,  seetion  8;  see  Laws  of  not   been   for   previous    decisiouH    it 

1S62,  p.  ES4.  would  be  inclined  to  hold  that  "the 

*  Article  6,  section  5.  intent   of   the   sixth   section   was   to 

'      Seetion   4,   article   6,   Constitntion  leave  to  the  le^alature  the   confer- 

of   Nevada,   confers  jurisdiction   by  ring  of  jarisdiction  upon  the  county 

appeal,    after    enumerating    variona  eourta  in  such  specially  enumerated 

matteri  of  law,  eqnity,  etc.,  and  pre-  and  defined  cases  as  in  its  discretion 

eeding    the    reference    to    erlmiDal  shonld  be  confided  to  these  tribunals; 
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to  be  "special  cases  and  proceedings,"  viz.:  Election  contests,* 
proceedings  in  eminent  domain,  under  the  rarious  acts  in  relation 
to  that  power,*  proceedings  in  iDsolvency,*  proceedings  for  widen- 
ing streets  or  to  change  the  grade  thereof,*  proceedings  to  remove 
a  public  officer  for  malfeasance  in  office,"  proceedings  to  annul 
the  election  of  the  directors  of  a  corporation,^'  proceedings  under 


that  the  geiier&l  mui  ot  litigmtion 
ehould  be  left  to  the  other  eouiU,  but 
tbat  in  exeeptional  inBtancea,  where 
it  WBi  thought  advuabte  to  vast 
jaTigdietion  in  the  eountj'  courti  by 
special  enactmettt,  clearly  indicating 
that  purpose,  the  conntj  court  miieht 
be  invested  with  anch  power*."  But 
it  i«  to  be  inferred  from  ths  opinion 
that  the  court  considered  that  the 
previous  deciaioDS  settled  the  matter; 
and  the  definition  in  Parsons  v. 
Tuolumne  Water  Co.  Uis,  as  shown 
by  the  eases  above  cited,  finally  pre- 

In  ite  Central  Irr.  Diet.,  117  Cal. 
3S2,  49  Fae.  354,  it  was  said;  "It 
may  be  said,  generally,  that  any 
proceeding  in  a  court  which  was  not 
nnder  the  comman  law  and  equity 
practice,  either  an  action  at  law  or  a 
suit  in  chancery,  is  a  special  proceed- 
ing," 

The  supreme  court  of  Washington 
seems  to  have  followed  the  same 
I>rinGiple,  and  to  have  held  that  ac- 
tions in  insolvency,  eminent  domain, 
habeat  corpus,  quo  marranto,  and  the 
like,  not  beiug  included  in  the  pro- 
ceedings recognized  as  ordinary,  are 
"proceedings"  as  contradistinguished 
from  "actions"  as  the  two  words  are 
need  in  section  4,  article  4,  of  the 
Constitution  of  that  atate.  Cline  v. 
Harmon,  2  Wash.  15S,  26  Pac.  191, 
269:  Windt  v.  Banniza,  2  Wash.  147, 
26  Pac.  189.  A  garnishment,  while 
anziliarr  to  the  main  cause,  is  a 
"proceecling"  within  the  meaning  of 
the  Washington  code  (section  171S, 
Rem.  ft  Bal.  Code;  section  6S0O,  Bal. 
Code).  Tatnm  v.  Geist,  40  Wash. 
67S,  82  Psc.  902.  And  possibly,  that 
of  the  CoDStitotioD,  although  that  is 
a  point  not  entirely  free  from  doubt, 
for  the  legislature  describes  certi- 
orari, habeat  corpus,  n«  exeat,  man- 
damus, prohibition,  etc.,  as  "special 
proeeedings"  (see  section  999  et  «eq.. 
Item,  ft  Bal.  Code;  673S,  Bal.  Code^, 
and  In  State  v.  Qordon,  8  Wash.  483, 


36  Pac,  498,  the  snpreme  court  de- 
parted somewhat  from  the  above 
view  as  to  the  scope  of  the  word 
"proceeding."  "Generally,  a  'pro- 
ceeding' in  contemplation  of  law, 
means  any  application,  however 
made,  to  a  court  of  justice,  for  the 
purpose  of  having  a  matter  in  dis- 
pute    judicially     determined 

While  our  legislature  has  not,  in 
speeiflc  terms,  defined  the  meaning 
of  the  word  'proceeding,'  it  has  done 
■0,  inferentially,  in  many  cases.  Tor 
example,  an  application  for  a  writ  of 
mandate  is  denominated  a  'proceed- 
ing' (see  Code  Proc.,  sec.  74S),  and 
so  is  an  application  for  a  writ  of 
ne  exeat  (Id,,  sec.  754^.  Whenever  a 
controversy  ia  determined  summarily, 
without  the  intervention  of  a  jury, 
the  method  of  disposing  of  it  may  be 
designated  as  a  'proceeding'  in  con- 
tradistinction to  an  ordinary  trial, 
which  proceeds  accordiug  to  the 
course  of  the  common  Isw." 

•  Saunders  v.  Hsynes,  13  Cal.  145; 
Stone  v.  Elkins,  24  Cal.  125;  Dorsey 
V,  Barry,  24  Cal.  449;  Keller  v.  Chap- 
man, 34  Cal.  635;  Packard  v.  Craig, 
114  Cal.  95,  45  Pac.  1033;  Freshour 
V.  Howsrd,  142  Cal.  501,  77  Pac.  1101. 

'  Gilmer  v.  Lime  Point,  19  Cal.  47; 
a  P.  ft  N.  B.  B.  Co.  V.  Harlan,  24 
Cal.  334;  Spencer  Creek  Water  Co.  v. 
ValleJD,  48  Cal,  TO-  Dalton  v.  Water 
Commissioners,  49  Cal.  £22;  People  v. 
Pfeiffer,  59  Cal.  S9. 

■  Harper  v.  Freelon,  6  Cat.  74; 
Kohlman  v.  Wright,  6  Cal.  £30;  Fisk 
y.  His  Creditors,  12  Cal.  281;  Sturgis 
V.  Shepard,  28  Cal.  115;  People  v. 
Bosborough,  £9  Cal.  415. 

»  Aopeal  of  8.  0.  Houghton,  42 
Cal.  35. 

10  Covarrubias  vl  SaperviMrs  of 
Santa  Barbara,  52  Cal.  622;  and  look 
at  Matter  of  John  J.  Marks,  49  Cal. 
199. 

'1  Stewart  v.  Hahoney  Mining  Co., 
54  Cal.  149;  Brewster  v.  Hartley,  S7 
Cal.  15,  99  Am.  Dec.  287. 
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the  meehAuic's  lien  law  of  1861,"  proceeding  in  the  county  court 
to  review  proceedings  of  board  of  trustees  disposing  of  public 
lands,**  will  contests,"*  proceedings  under  the  "Wright  Act,"  or 
the  "Confirmation  Act,"'*"  and  doubtless  under  the  "McEnemey 
Act,"  though  this  has  not  been  determined,  as  yet,  in  express 
terms.  la  Waterman  y.  Lawrence,***  it  was  said  that  a  suit  in 
partition  was  a  special  proceeding,  bat  the  contrary  view  seems  to 
have  been  taken  in  Goodale  v.  Fifteenth  Distriet  Court.'" 

As  will  be  perceived  from  the  foregoing,  special  proceedings 
comprise  a  very  large  and  important  class  of  cases,  and  the  extent 
and  importance  of  the  class  will  be  increased  as  new  rights  and 
proceedings  to  enforce  them  are  created  by  the  legislature.  Bat 
the  ConstitatioD  never  has,  in  express  terms,  conferred  appellate 
jurisdiction  of  such  eases  upon  the  supreme  court,  although,  by 
the  amendment  of  1904,  such  jurisdiction  was  conferred  upon  the 
district  courts  of  appeals."*  The  provision  of  the  Constitution  of 
1849  was  aa  follows:  " 

"The  supreme  court  shall  have  appellate  jarisdiction  in  all 
cases  when  the  matter  in  dispute  exceeds  two  hundred  dollars, 
where  the  legality  of  any  tax,  toll,  or  imptnt,  or  municipal  fine  ia 
in  question,  and  in  all  criminal  cases  amounting  to  felony  in 
questions  of  law  alone. ' ' 

This  provision,  as  will  be  observed,  makes  no  mention  of  special 
cases,  or  of  divorces,  or  of  cases  where  the  relief  sought  is  not 
capable  of  pecuniary  estimation.  The  deficiency  was  supplied, 
however,  by  the  case  of  Conant  v.  Conant."     That  was  an  action 

11  UcNeil  T.  Borland,  23  Cal.  144;  re|[ulBtB«  an  old  Temed;^'  ^  &  parti- 
Van  Wiukltf  T.  Stow,  23  Cal.  457.  tiou  suit  be  a  special  proceeding,  m 
But  otberwiM  of  the  ordinaTj  action  ia  an  action  to  forecloae  a  mortKaK«. 
'  1  foreclose  tlie  lien,  such  aa  it  pro-  What  are  not. — The  appointment  of 


Tided  for  bj  the   pie*«nt   act.     He«      a  receiver  it  not  (Whilnej  v.  Buck- 
Brock  V.  Bruce,  S  Cal.  27B.  man,  26  Cal.  447,  10  Uorr.  Min.  Kep. 
>  Bicks  V.  Beed,  19  Cal.  551;  Byan      42S) ;   action  to  abate  a  nuisance   is 


T.  Tomlinson,  31  dal,  11.  not  (ParaonB  v.  Tuolumne  Water  Co., 

>u  Estate  of  Joseph,  118  Cal.  660,  C  Cal.  43,  63  Am.  Dec.  76};  appliea- 

50  Pftc.  768;  Carpenter  v.  Jonea,  121  tian  for  a  writ  of  Tuartdamut  is  not 

Cal.  362,  53  Pae.  342;  and  aee  Estate  (People  t.  Kern  Co.,  45  Cal.  679,  over- 

Of  Dolbeer,  1S3  Cal.  652,  Q6  Pac.  266,  ruling  Jacks  t.  Daj,  15  Cal.  91)  ;  nor 

15  Ann,  Cas.  207.  ia  application   for  writ  of   certiorari 

"«  Stata.  188B,  p.  212;  and  aee  In  Wilcox  t.  Oakland,  4B  Cal.  29. 

re  Central  Irr.  Co.,  117  Gal.  382,  49  "■  Article  6,   section  4,   Constitn- 

Fae.  354.  tion  of  California. 

i*«  19  Cal.  210,  7S  Am.  Dec.  212.  i*  Article   6,   MCtion   4;   Laws   of 

'U  50  Cal.   20.      Thia  would  seem  1850,  p.  30. 

to  be  the  better  view.    The  code  does  »  10  Cal.  B49,  70  Am,  Dec.  717. 
not  create  a  new  right,  bnt  almplj 

SewTrist— 68 
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of  diTorce  where  no  question  of  property  was  inTolved.  An  ob- 
jection to  the  jurisdiction  of  the  supreme  court  was  overmled. 
and  Field,  J.,  delivering  the  opinion,  said: 

"We  do  not  understand  the  last  words  of  the  first  clause  of 
the  section  as  restricting  the  jurisdiction  only  to  those  cases  which 
iDTolve  questions  of  property,  or  the  legality  of  a  tax,  toll,  impost, 
or  municipal  fine.  As  we  read  the  section  the  court  possesses  ap- 
pellate jurisdiction  in  all  cases;  provided,  that  when  the  subject 
of  litigation  is  capable  of  pecuniary  computation,  the  matter  in 
dispute  must  exceed  in  value  or  amount  two  hundred  dollars, 
unless  a  question  of  the  legality  of  a  tax,  toll,  impost,  or  manii5ipal 
fine  is  drawn  in  question.  Similar  language  is  used  in  defining 
the  original  jurisdiction  of  the  district  courts.  The  sixth  section 
of  the  same  article  declares  that  'the  district  courts  shall  have 
original  jurisdiction  in  law  and  equity,  in  all  civil  cases,  when  the 
amount  in  dispute  exceeds  two  hundred  dollars  exclusive  of  inter- 
est.' It  never  could  have  been  the  intention  of  the  framers  of  tbe 
Constitution  to  deny  to  the  higher  courts,  both  original  and  appel- 
late, any  jurisdiction  in  that  large  class  of  cases  where  the  relief 
sought  is  not  susceptible  of  pecuniary  estimation — such  as  suits 
to  prevent  threatened  injury — respecting  the  guardianship  of 
children,  honorary  offices,  £o  which  no  salary  is  attached,  and  tbe 
like.  And  yet  to  this  result  the  position  of  the  respondent  directly 
leads.  We  think  the  construction  contended  for  too  narrow,  and 
not  imperatively  required  by  the  lan^age  of  the  Constitution." 

The  jurisdiction  of  the  court  of  appeals  in  special  cases  depended 
upon  this  decision,  which  was  not  questioned  while  the  clause  upon 
which  it  was  decided  remained  in  force.  In  1863  tbe  amended 
judiciary  article  went  into  operation,  and  as  then  amended,  section 
4  was  as  follows:" 

"The  supreme  court  shall  have  appellate  jurisdiction  in  all  cases 
in  equity ;  also,  in  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment. 
toll,  01  municipal  fine,  or  in  which  the  demand,  exclusive  of  interest 
or  the  value  of  the  property  in  controversy,  amounts  to  three  hun- 
dred dollars;  also,  in  all  cases  arising  in  the  probate  courts-,  and 
also,  in  all  criminal  cases,  amounting  to  felony,  on  questions  of  law 
alone." 

u  Bm  LkWS  of  1882,  p.  BBS. 
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This  claose  contains  a  more  extended  enumeration  of  the  grounds 
of  jurisdiction,  and  thus  took  away  much  of  the  pressure  which 
induced  the  decision  in  Conant  v.  Conant.  Id  the  case  of  Knowles 
T.  Yeatea,*'  however,  which  was  an  election  contest,  it  was  held 
that  "as  to  the  point  under  consideration  these  corresponding  sec- 
tions of  the  old  and  new  Constitutions  are  substantially  the  same, 
BO  that  the  opinion  and  judgment  in  Conant  t.  Conant  may  be  re- 
garded to  be  quite  as  applicable  to  the  case  before  us  as  it  would 
have  been  had  the  Constitution  in  the  particular  noticed  remained 
unchanged."  And  the  court  endeavored  to  fortify  the  position 
taken  in  Conant  ▼.  Conant,  by  a  long  argument  to  the  effect  that 
it  must  have  been  the  intention  of  a  free  people  to  invest  the  court 
of  last  resort  with  jurisdiction  over  matters  of  such  importance  as 
special  proceedings,  divorce  cases,  and  eases  in  which  the  subject  of 
litigation  is  not  capable  of  pecuniary  estimation. 

The  jurisdiction  of  the  supreme  court  in  special  eases,  established 
by  Conant  v.  Conant,  and  affirmed  in  Knowles  v.  Yeates,  was  exer- 
eised  without  question  in  numerous  cases;'*  and  the  legislature  has 
always  provided  that  an  appeal  could  be  taken  to  the  supreme  court 
"from  a  final  judgment  in  an  action  or  special  proceeding."" 
And  it  might  well  have  been  considered  by  the  profession  that  the 
question  was  settled.     But  the  whole  matter  was  opened  up,  and 


»  31  Cal.  82. 

1*  At  to  election  eontesti,  tee 
Doano  v.  Scacnell,  7  Cal.  393;  Diekin- 
■OD  T.  Van  Horn,  9  Cal.  207 ;  S&anden 
T.  Hapiea,  13  Cal.  145;  Hearey  y.  Grow 
15  Cal.  117;  Btodie  v.  Campbell,  17 
Cal  11 ;  Whipley  v.  McKune,  12  CaL 
3SS ;  Doreey  v.  Barrj,  24  Cal.  449 ;  Cas- 
grare  t.  Howland,  24  Cal.  467;  Bonr- 
tod  Y.  HUdreth,  26  Cal.  161 ;  Walther 
T.  Rabolt,  30  Cal.  185;  Norwood  ». 
Keofleld,  30  Cal.  394;  S.  C,  34  Cal. 
32B;  Knowles  t.  Yeates,  31  Cal.  82; 
Spra^e  t.  Norway,  31  Cal.  173;  Day 
T.  Jones,  31  Cal.  261;  Webster  v. 
Byniea,  34  Cal.  273;  Keller  y.  Cliap- 
man,  34  Cal.  635 ;  Mills  t.  Sar^nt,  36 
CaJ.  379;  Paekard  v.  Craig,  114  Cal. 
95,  45  Pais.  1033;  Freshour  v.  Howard, 
142  Cal.  501,  77  Pac.  1101. 

At  to  prooeedings  in  eminent  do- 
main under  varimu  acts,  tee  Sacra- 
mento Valley  R.  R.  Co,  v.  Moffatt,  6 
Ca.\.  74;  8.  C,  7  Cal.  577;  Gilmer  v. 
Lime  Point,  18  CaL  229;  S.  C,  19  Cal. 
47;  Stanford  v.  Worn,  27  Cal.  171;  8. 
F.  A  8.  J.  B.  B.  Co.  T.  Mahonay,  29 


Cal.  112;  S.  F.  ft  A.  8.  B.  B.  Co.  v. 
Caldwell,  31  Cal.  367;  C.  P.  B.  E.  Co. 
Y.  Pearson,  35  Cal.  247;  8.  P.  ft  A.  W. 
Co.  V.  Alameda  Water  Co.,  36  Cal. 
639;  S.  P.  B.  B.  Co.  t.  Seed,  41  Cal. 
256;  C.  P.  B.  B.  t.  Friabie,  41  Cal. 
356;  W.  P.  K.  H.  Co.  v.  Tevia,  41  Cal, 
4«9;  8.  P.  ft  N.  B.  B.  Co.  v.  Harlan,  24 
Cal.  334;  Contra  Costa  B.  E.  Co.  v, 
Uosa,  23  Cal.  323;  Koppikui  y.  State 
Capitol  Com.,  16  Cal.  248. 

At  to  proceedings  in  insolvency,  see 
Sharp  T.  HiB  Creditors,  10  Cal.  418; 
Fisk  T.  His  Creditors,  12  Cal,  281; 
Shawl  T,  His  Creditors,  19  Cal.  597; 
Moore  t.  His  Creditors,  10  Cal.  6B1; 
Bennett  *.  Creditors,  22  CaJ.  38; 
Schloas  V.  His  Creditors,  31  Cal.  201 ; 
Grow  T.  His  Creditors,  31  Cal.  328; 
Wilson  T.  His  Creditors,  32  Cal.  406; 
Sanborn  v.  His  Creditors,  37  Cal.  609. 

And  see  the  initceQanfovt  cases 
given  in  the  beginning  of  this  section. 

»  See  statatea  quoted  in  section 
182;  and  see  seetioD  52,  California 
Code  of  Civil  Procedure. 
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the  long-settled  doctrine  of  the  court  orertumed  in  the  Appei 
S.  0.  Houghton.*"  That  was  a  proceeding  to  change  the  grac 
B  street.  The  majority  of  the  court  (Rhodes,  C.  J.,  dissent 
held  that  the  court  had  no  appellate  jurisdiction  in  special  c 
The  opinion  of  Crockett,  J.,  disposed  of  the  question  by  saying 
the  case  was  a  special  proceeding,  and  not  a  "case  at  law," 
that,  therefore,  the  court  had  do  jurisdiction,  no  reference  b 
made  to  previous  decisions.  The  opinion  of  Wallace,  J.,  is  tc 
effect  that  the  jurisdiction  of  the  court  is  confined  by  the  Cons 
ticoi  to  cases  in  equity  and  cases  at  law  of  a  defined  character, 
that  the  proceeding  in  question  was  neither  the  one  nor  the  ot 
but  no  reference  was  made  to  the  previous  decisions.  The  opi 
of  Temple,  J.,  however,  reviews  the  previous  cases,  and  disci 
the  subject  very  fully.    That  learned  jnstice  said : 

"In  Knowles  v.  Teates,  31  Cal.  82,  this  court  held  that  the  > 
Btitution  gives  the  court  appellate  jurisdiction  in  special  c 
They  rely  to  some  extent  upon  Conant  v,  Conant,  10  Cal.  24£ 
Am.  Dec.  717,  I  have  never  been  satisfied  with  the  reasonin 
Enowlee  v.  Yeates,  and  although  the  court  have  often  enterta 
jurisdiction  in  similar  cases,  where  the  question  has  not 
raised,  I  do  not  understand  that  it  has  been  expressly  affit 
except  in  Day  v.  Jones,  31  Cal.  261,  decided  at  the  same  term, 
case  of  Conant  v.  Conant  was  an  action  of  divorce,  in  whicl 
rights  of  property  were  involved.  It  was  contended  that  the 
preme  court  had  no  jurisdiction,  because  it  did  not  fall  within 
of  the  classes  mentioned  in  section  4,  article  6,  of  the  Constitu 
as  it  then  stood.  It  conferred  npon  the  supreme  court  appe^ 
jurisdiction  'in  all  cases  where  the  matter  in  dispute  exceeds 

■0  42  Cal.  3S.     Tbe  act  authorizing  court  sbould  be  "final  and  eoDclus 

the  proceeding  expresalj  provided  that  applies  u  directly  to  writs  of  « 

tbe    judgment    of    the    county    court  or  anj  writ  or  proeesB  that  eoul 

■hould  be  "final  and  conclusive,"  which  framed   to   bring   tbe   eaae   up,  i 

was  interpreted  to  mean  that  no  ap-  does  to  an  "appeal."    It  does  no 

peal  could  be  taken.    And  one  ground  ply  to  the  particular  nacbinery  o 

of   the   decision    was   that   an   appeal  appeal,  but  to  all  machinery  for  b 

could  not  be  taken  in  tbe  face  ot  this  ing  up  tbe  case   for  review.     If 

prohibition.     It  ia  too  dear  for  argu-  court  bad  jurisdiction  over  that 

inent,  however,  that  tbe  legislature  can-  of  caaea,  such  a  proviaion  by  tbe  1 

Dot  take  away  the  constitutional  juris-  lature   could   be   of   no    force. 

dictioD  of  the  court;  and  while  it  may  therefore,  the  onlv  ground  upon  f 

take  away  tbe  pertieular  machinery  of  the  correctness  of  the  decision  ca 

an  "appeal,"  the  court  has  power  to  maintained  is   that  the  court  ba 

frame  proper  machinery  for  the  ezer-  constitutional  juriadietioa  over  >p 

eiae  of  its  jurisdiction.     But  tbe  pro-  eases. 
vision  that  tbe  judgment  of  tbe  county 
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hosdred  dollan,'  and  where  the  legality  of  any  tax,  toll,  etc.,  was 
in  question.  The  court  say  in  effect  that  this  waa  not  intended  to 
define  and  therefore  to  restrict  the  jurisdiction  of  the  court,  but 
merely  to  limit  that  jurisdiction  in  eases  capable  of  pecuniary  com- 
putation. No  such  construction  can  possibly  be  given  to  the  lan- 
guage of  the  Constitution  as  amended.  That  section  now  reads  as 
follows : '  The  supreme  court  shall  have  appellate  jurisdiction  in  all 
cases  in  equity;  also  in  all  cases  at  law  which  involve  the  title  or 
poesession  of  real  estate,  or  the  legality  of  any  tax,  impost,  asaess- 
ment,  toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive 
of  interest  or  the  value  of  the  property  in  controversy,  amounts  to 
three  hundred  dollars;  also  in  all  cases  arising  in  the  probate 
courts;  and  also  in  all  criminal  cases  amounting  to  felony  on  ques- 
tions of  law  alone.  The  court  shall  also  have  power  to  issue  writs 
of  mandamus,  certiorari,  prohibition,  and  habeas  corpus,  and  also 
all  writs  necessary  or  proper  to  the  complete  exercise  of  its  appel- 
late jurisdiction.  Each  of  the  justices  have  power  to  issue  writs  of 
habeas  corpus  to  any  part  of  this  state  upon  petition  on  behalf  of 
any  person  held  in  actual  custody,  and  may  make  such  writs  re- 
turnable before  himself,  or  the  supreme  court,  or  before  any  dis- 
trict court  or  any  county  court  in  the  state,  or  before  any  judge  of 
said  courts.'  The  qualifying  clauses  cannot  possibly  apply  to 
'cases  in  equity'  nor  to  eases  arising  in  probate  courts.  If  the 
doctrine  of  Enowles  v.  Yeates  be  correct,  these  provisions  in  the 
Constitution  are  perfectly  meaningless.  Cases  in  equity  were  cer- 
tainly not  mentioned  for  the  purpose  of  limiting  the  jurisdiction 
of  this  court  to  such  cases  as  involved  an  amount  greater  than 
three  hundred  dollars.  The  rules  by  which  this  section  of  the 
Constitution  must  be  construed  are  familiar  and  obvious.  In  the 
absence  of  circumstances  which  indicate  a  different  rule  of  con- 
struction the  enumeration  of  the  cases  to  which  the  appellate 
jurisdiction  of  the  court  extends  excludes  others.  In  Knowles  v. 
Teates  the  court  did  not,  by  'rational  conjecture'  or  otherwise,  in 
my  opinion,  supply  the  presumed  intention  of  the  framers  of  that 
instrument;  but  they  have  stricken  out  words  which  have  an 
obvious  meaning,  and  which  in  an  important  matter  affect  the 
character  of  the  instrument.  The  very  able  judge  who  wrote  the 
opinion  in  Enowles  v.  Yeates  evidently  felt  that  the  case  of  Conant 
V.  Conant  was  not  altogether  in  point,  for  he  has  fortified  his  posi- 
tion by  a  lengthy  and  eloqaeot  ai^rument,  but  from  the  reasoning 
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of  which  I  differ  toto  coelo.  A  provision  of  the  CoDstitution,  which 
I  think  clear  beyond  the  poBsibility  of  doubt,  is  set  aside,  partly 
because  it  was  thought  that  a  free  people  in  forming  a  govennnent 
for  their  protection  and  to  secure  to  themselves  the  blessings  of 
liberty  must  have  intended  to  provide  an  appeal,  in  cases  of  grave 
concern,  to  the  court  of  highest  authority.  An  appeal  to  this 
court,  of  course,  affords  a  great  degree  of  protection  to  the  citizens, 
but  certainly  the  f ramers  of  the  Constitution  have  shown  that  they 
did  not  consider  such  right  essential  to  secure  the  liberties  or  prop- 
erty of  citizens.  There  is  no  appeal  in  criminal  cases  not  amount- 
ing to  felony,  and  yet  the  citizen  may  be  fined  to  the  extent  of 
thousands  of  dollars  and  kept  for  years  in  jail  under  a  conviction 
for  a  misdemeanor." 

The  doctrine  of  the  Appeal  of  Houghton  did  not  receive  much 
consideration;  for  the  profession  continued  to  take  and  the  court 
to  entertain  appeals  in  special  cases;"  and  in  the  Stockton  R.  R. 
Co.  V.  Oalgiani  the  case  was  overruled.  The  Stockton- B.  R.  Co.  v. 
Qalgiani  was  an  appeal  from  a  judgment  of  the  county  court  con- 
firming the  report  of  commissioners  in  a  proceeding  to  condemn 
land.  An  objection  to  the  jurisdiction  of  the  supreme  court  was 
made,  but  Niles,  J.,  delivering  the  opinion,  said: 

"Whether,  under  the  provisions  of  article  6,  section  4,  of  the 
Constitution,  an  appeal  lies  to  this  court  in  special  cases  cannot 
be  considered  at  this  day  as  an  open  question.  In  Knowles  v. 
Yeates,  31  Cal.  82,  and  Day  v.  Jones,  31  Cal.  261,  this  point 
was  directly  presented  and  decided.  In  numerous  other  instances 
this  court  has  entertained  jurisdiction  in  special  eases.  (See  cases 
cited  by  Mr.  Chief  Justice  Rhodes  in  Houghton's  Appeal,  42  Cal. 
35.)  In  view  of  these  cases  we  do  not  think  a  reconsideration  of 
the  question  at  this  time  would  be  profitable,  and  hold  that  this 
court  has  jurisdiction  of  this  appeal." 

According  to  the  report  of  this  case  both  Crockett  and  Wallace, 
JJ.,  concurred  in  this  decision ;  and  from  this  fact  the  profession 
may  well  have  concluded  that  subsequent  reflection  had  convinced 
them  of  the  error  of  their  views  in  the  Appeal  of  Houghton.  After 
the  decision,  as  before,  the  court  continued  to  entertain  appeals  in. 
special  cases. '' 

n  8m  Minor  T.  Kidder,  43  Cal.  289 ;  Creek  Water  Co.  t.  Yallejo,  4S  Cal. 

Eirk  V.  Bboads,  46Cal.398;  California  TO;  Tenpleton  v.  Coburn,  4S  CaL  668. 

Pacific  B.  E.  Co.  v.  ArniBtrong.  48  Cal.  s*  Election     ContegU:    Wyman    t. 

86;    United   States   t.   Land  in  Mon-  Lemon    Gl   Cal.   273;   MiBch  t.   May- 

Urey  Countj,  47  CaL  515;  Speneer  hew,  61  CaL  614;  Cmwford  v.  Ihinbar, 
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III  1879  the  people  adopted  bd  entirely  sew  CoDstitution,  the 
provision'of  which  in  relation  to  the  jurisdictiou  of  the  supreme 
conrt  is  as  follows:" 

"The  supreme  court  shall  have  appellate  jarisdictioD  in  all 
cases  in  equity  except  such  as  arise  in  justices'  courts;  also  in 
all  cases  at  law  which  involve  the  title  or  possession  of  real  estate, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred  dollars; 
also  in  cases  of  forcible  entry  and  detainer,  and  in  proceedings 
in  insolvency,  and  in  actions  to  prevent  or  abate  a  nuisance,  and 
in  all  such  probate  matters  as  may  be  provided  by  law;  also  in 
all  criminal  cases  prosecuted  by  indictment  or  information  in  a 
court  of  record  on  questions  of  law  alone." 

As  will  be  observed,  the  framework  of  this  provision  is  the 
s&me  as  those  of  the  previous  Constitution,  the  only  difference 
being  that  more  grounds  of  jurisdiction  are  enomerated.  It 
would  seem,  therefore,  that  the  decisions  of  Conant  v.  Conant, 
Snowies  v,  Yeatea,  Day  v.  Jones,  and  Stockton  R.  R,  Co.  v.  Gal- 
giani,  above  cited,  ought  to  apply  to  it;  and  accordingly  there  are 
several  instances  in  which  the  court,  aa  eonstitated  by  the  Constitu- 
tion of  1879,  has  entertained  appeals  in  special  cases."  But  in  the 
recent  case  of  Bixler's  Appeal,**  the  doctrine  of  the  Appeal  of 
Houghton  was  revived,  and  upon  the  authority  of  that  case  the 
court  held  that  it  had  no  jurisdiction  of  appeals  in  special  cases. 
The  case  involved  proceedings  in  relation  to  the  formation  of  a 
swamp  land  district.  The  opinion  of  department  one  contains  the 
following : 

"It  may  also  be  admitted  (we  expressly  decline  so  to  decide) 
that  a  proceeding  to  form  a  reclamation  or  swamp-land  district, 
or  to  set  off  lands  from  auch  districts,  or  to  consolidate  districts 

52  Cal.  36;  Titeon  t.  Ford,  S3  Cal.  t.  Uarrar,  53  CaL  29;  Citj  of  San 
TOl;  Donnelly  v.  PotUr,  55  Cal.  474;  Jo»  v.  FreyBeUBe,  56  Cal.  8;  Curo- 
Coffey  V.  Edmonds,  58  Cal.  521;  Prea-  min^  t.  Peters,  56  Cal.  593. 
ton  V.  CulbertsoD,  58  Cal.  198.  Procetdingg   to   Etmove   OffUer   for 
Eminent  Domain:  Uatter  of  Market  Ualfetuance:    CorairubiBa   v,    Super- 
Street    4B   Col.   546;   Loomli   t.   An-  vIbotb  of  Santa  Barbara,  52  CbI.  622. 
dren,  49  Cal.  239  j  S.  P.  R.  R.  Co.  y.  To  Annul  Election  of  Directort  of  a 
WilaoD,  4S  Cal.  396;  N.  P.  R.  R.  Co.  t.  Corjioration:  Stewart  t.  Mahouey  Mla- 
Beynoldi,  50  Cal.  90;  Wihuins^ton  C.  ft  ing  Co.,  54  CaL  149. 
B.   Co.   V.   DomJngnei,   SO    Cal.   505;  z>  Article  S,  aection  4. 
Cod.  CliannrI  Co.  v.  C.  P.  B.  B.  Co.,  i*  Bee  later  caaei  eiUd  in  note  22 
61  CaL  269;   Ventura  Co.  v.  Tbomp-  above, 
•on,  01  CaL  577;  Delphi  School  Dfst.  m  59  CaL  530. 
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ia  a  'special  case  or  proceeding,*  judicial  in  nature,  of  wbicb  the 
snperior  court  has  jurisdiction — the  case  or  proceeding  not  being 
'otherwise  provided  for.'  {Const.,  art.  6,  sec.  5.)  ....  This  court 
has  no  jurisdiction  of  such  appeal.  (Const.,  art.  6,  sec.  4;  Appeal 
of  S.  0.  Houghton,  42  Cal.  35.)  To  what  is  said  in  the  Appeal  of 
S.  0.  Houghton,  we  may  add  that  it  is  clear  that  'special  cases  or 
proceedings'  are  not  included  in  'cases  at  law,'  in  which  this  court 
is  given  appellate  jurisdiction  by  the  fourth  section  of  article  6 
of  the  Constitution,  because  in  the  fifth  section  of  the  same  article 
'special  cases  and  proceedings'  are  spoken  of  as  constituting  a 
separate  and  distinct  ciass  from  such  'cases  at  law.'  In  section  4 
of  article  6 — the  section  which  enumerates  the  classes  in  which  the 
supreme  court  has  appellate  jurisdiction — are  mentioned  all  the 
classes  of  civil  cases  in  which  the  superior  court  is  given  jurisdic- 
tion (by  the  fifth  section  of  the  same  article),  except  'actions  of 
divorce  and  annulment  of  marriage,'  and  'special  cases  and  pro- 
ceedings,' and  except  also  that  the  appellate  jurisdiction  of  the 
supreme  court  is  declared  to  extend  to  probate  matters  only  where 
an  appeal  is  provided  by  law.  Unless  actions  of  divorce  or  for  an- 
nulment of  marriage,  or  special  cases  and  proceedings,  are  included 
within  some  other  class  of  those  enumerated,  it  would  seem  very 
clear  that  it  was  not  the  intention  of  the  Constitution  to  confer 
upon  the  supreme  court  appellate  jurisdiction  in  actions  of  divorce, 
or  for  annulment  of  marriage,  or  in  Bpeeial  cases  and  proceedings. 
If,  indeed,  we  could  clearly  see  that  actions  for  divorce  were  in- 
cluded within  one  of  the  classes  previously  mentioned,  or  that 
special  cases  were  so  included,  we  might  hold  that  the  class  thus 
included  would  be  appealable,  notwithstanding  it  was  specifically 
and  separately  mentioned  in  the  section  of  the  Constitution  which 
treats  of  the  superior  courts ;  that  it  was  specifically  and  separately 
mentioned  ex  abundanti  cautela,  and  only  lest  it  might  otherwise 
be  supposed  not  to  be  included  in  the  classification  which  precedes 
it.  Whatever  bearing  this  suggestion  may  have  upon  the  question 
whether,  under  our  system  of  laws,  suits  for  a  divorce  or  for  an 
annulment  of  marriage  can  be  entertained  by  courts  of  equity, 
to  be  resorted  to  by  a  party  to  a  civil  contract  (marriage)  as  a 
means  of  relieving  himself  or  herself  of  its  obligations,  it  has  no 
force  when  applied  to  'special  cases- and  proceedings.'  These  are 
neither  cases  in  equity  nor  cases  at  law  iuvt^ving  the  validity  of 
a  tax,  etc" 
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The  court  then  proceeda  to  distinguish  Honghton's  Appeal  from 
De  Witt  T.  Duncan,  and  Spencer  Creek  Water  Co.  v,  Vallejo,  and 
states  that  "the  decision  in  the  Appeal  of  Houghton,  at  least  as 
construed  in  Spencer  Creek  Water  Co.  t.  Vallejo,  has  never  been 
overruled,"  and  that  "the  present  case  comes  clearly  within  the 
rule  laid  down  in  Houghton's  Appeal,  even  if  that  rule  be  limited 
aa  it  is  apparently  soi^ht  to  be  limited  in  Spencer  Creek  Water 
Co.  T.  Vallejo."    And  the  appeal  was  dismissed. 

It  is  to  be  observed  of  this  case  that  it  does  not  proceed  upon 
any  difference  between  the  provision  of  the  Constitution  of  1879 
and  the  provision  previously  in  force,  but  follows  the  line  of 
reasoning  in  Honghton's  Appeal,  and  relies  upon  the  authority 
of  that  case,  which  it  states  "has  never  been  overruled."  It  was 
evidently  not  brought  to  the  attention  of  the  department  that 
in  the  Stockton  R.  R.  Co.  v.  Oalgiani,  two  of  the  three  judges 
who  rendered  the  decision  in  Houghton's  Appeal  concurred  in 
overruling  it,  and  there  have  been  subsequent  instances  in  which 
appeals  in  special  proceedings  have  been  entertained,"  although 
there  are  other  cases,  or  at  least  one  other,  in  which  the  supreme 
court  declined  to  consider  an  appeal,  upon  the  authority  of 
Houghton's  and  Bizler's  Appeals.  This  was  In  re  Curtis,'^  which 
was  a  quan  criminal  action  under  the  authority  of  section  772, 
Penal  Code,  but  in  this  case  the  crux  of  the  decision  was  clearly 
the  summary  character  of  the  proceeding,  rather  than  the  in- 
disposition of  the  conrt  to  recognize  an  appeal  in  a  special  pro- 
ceeding. And  this  distinction  seems  to  have  been  made  in  later 
cases.*" 

As  above  stated,  the  amendment  of  1904  disposes  of  all  paat 
difficulty  by  providing  specifically  for  appellate  jurisdiction  in 
the  district  courts  of  appeals  "in  such  other  special  proceedings 
as  may  be  provided  by  law  (excepting  cases  in  which  appellate 
jurisdiction  is  given  to  the  supreme  court)."  No  mention  is  made 
in  the  clauses  conferring  and  defining  the  jurisdiction  of  the  su- 
preme  court  of  special  proceedings,  eo  nomirie. 

**  California  Southern  Bj.  Co.  v.  Procedure,   inferring,  hovevei,   as  a 

Kimball,  61  Cal.  90;  Loreru  T.Jacobs,  proviui,   failure   of  the   legiglature  to 

63  Cal.  73.  make   anj  Roeh   pTOMedinc  aummary, 

"  108  CaL  6ftl,  U  Pae.  793.  and    the    iud^eut    of    the    superior 

K  It  mg  held  in  the  caM  of  Morton  court    flnal.      This    decision    waa   ap* 

T.  Broderiek,  118  CW,  474,  50  Pac.  844,  proved    in    the    snbMiquent    case    o( 

that    ■peeial    proceedings    in    geneial  People  t.  San  Luis  Obispo,  IBS  CaL 

were  appealable  nnder  the  provisions  261,  92  Pae.  481. 
of  tectiona  SZ  and  939,  Code  of  Civil 
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S  180.  bivoroa  CasM.— The  ConstitutioQ  lias  never  in  express 
terms  oonferred  upon  the  supreme  court  jurisdiction  of  appeals 
in  divorce  cases.  In  the  case  of  Cooant  v.  Conant,^  however,  it 
was  held  that  the  court  had  jurisdiction  of  such  appeals,  and 
since  thait  decision  the  jurisdiction  was  exercised  in  numerous 
cases.  The  case  of  Oonant  v.  Conant,  and  the  subsequent  de- 
cisions in  relation  to  the  rule  laid  down  hj  it,  have  been  fully 
considered  in  the  preceding  section.  But  the  jurisdiction  of  the 
court  in  divorce  cases  (unlike  its  jurisdiction  in  special  proceed- 
ings) does  not  depend  entirely  upon  that  case.  By  the  amend- 
ment of  1862  the  court  was  given  jurisdiction  in  cases  in  equity, 
and  in  Lyons  v.  Lyons  *  it  was  declared  that  a  divorce  case  is 
a  "case  in  equity."  The  deci^on  in  Lyons  t.  Lyons  was  fol- 
lowed in  the  later  eases  of  Sharon  v.  Sharon,**  and  Harron  v. 
narron,"*  in  both  of  which  the  jurisdiction  of  the  appellate  court 
was  credited  to  th«  equity  character  of  the  proceeding.  In  the 
first  of  these  cases  the  proposition  was  fully  discussed,  and  that 
case  is  regarded  as  finally  disposiog  of  the  matter  in  this  state,  ■ 
and  is  believed  to  be  the  correct  view.  It  is  true  that  in  Eng- 
land (until  recently)  the  jurisdiction  in  divorce  cases  was  in  the 
ecclesiastical  courts.  But  this  was  upon  the, idea  that  marriage 
was  a  religious  as  well  as  a  civil  tie,  and  that  therefore  it  was  a 
matter  for  the  "spiritual  courts."  This  is  not  recognized  in 
California.  The  code  provides  that  "marriage  is  a  personal 
relation  arising  out  of  a  civU  contract,"  ■  and  a  divorce  case  may 
be  regarded  as  a  suit  for  the  cancellation  of  the  contract.  The 
words  "cases  in  equity"  include  extensions  of  the  principles  of 
equity  to  new  cases.* 

1  10  Cal.  249,  70  Am.  Dee.  717. 
*  18  Cel.  447. 

*•  «7  Cal.  186,  7  Pw.  450,  633,  _  . 

Pw.  709.  *  See  Mction  171,  mUa, 
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CHAPTER  XXVIII. 
"WHAT  MAT  BE  APPEALED  FROM— FINAL  JUDGMENTS. 

S  181.  Extent  to  which  the  right  of  appeal  depeuda  upoo  legialstive  provinan, 

S  182.  LegislatiTe  proTisioiw  in  relatioD  to  ftppeola  from  finAl  jodpnenta. 

{  183.  Wbftt  ia  the  judgment  to  be  appealed  fram. 

§  1S4.  Wliat  ia  &  flnal  judgment. 

g  1S5.  Appeal  fiom  a  part  of  a  judgment. 

S  ISa.  What  maj  be  reviewed  on  an  appeal  from  tlie  judgment. 

S  181.    Extent  to  Which  the  Biffht  of  Appeal  Depends  upon 

LeglfllatiTe  ProviEiotL — As  has  been  shown,  the  legislature  can 
□either  increase  nor  diminish  the  constitutional  jurisdiction  of 
the  appellate  courts.*  But  the  Constitution  does  not  provide  any 
roles  of  procedure  according  to  which  the  jurisdiction  is  to  be 
invoked,  nor  does  it  determine  the  particular  stages  in  a  cause  at 
which  the  proceedings  may  be  brought  up  for  review,  nor  the 
periods  within  which,  nor  the  parties  by  whom,  proceedings  for 
review  may  be  taken.  These  matters  are  left  to  the  legislature, 
whose  provision  on  the  subject,  in  order  to  be  effectual,  must  be 
exclusive.'    Accordingly,  it  has  been  held  that  where  the  statute 

i  Bee  Beetian  170,  ante. 

•  See,  generally,  Homiston  t.  Smith, 
21  Cal.  129.  In  the  reeeiit  ease  of 
Batata  of  MePhee,  154  Cal.  385,  B7 
Pae.  878,  in  eonaioering  objections  to 
the  new  and  altercBtive  method  of  ap- 
peal,  tha  aupreme  court  aaid : 

"What  the  method  and  proeedare  in 
taking  an  appeal  shall  be  is  a  matter 
'for  Uie  determimtioii  of  the  legis- 
latnre,  and  that  it  can  prescribe  in 
the  exercise  of  its  plenary  powera  over 
the  nibject  for  taking  an  appeal  nith- 
oat  any  serrice  of  the  notice  thereof  ia 
•0  elear  aa  to  admit  of  no  doobt." 


■e  to  pTovidi 
appeal  by  i 
letbod : 


AsaiD,  with  respect  to   the  failure 

of   &e  legialatn-'  '' '"-   '--  — 

undertaking  on 
and  altematiTe  i 

"It  was  a  matter  solely  for  the 
legislatore  to  determine  whether  it 
woold  Teqnire  such  a  bond  to  be  given.'' 

The  necesaitv  for  legislative  regola- 
tiona  is  usoalN'  implied  in  tbe  Con- 
stitution itself.  Tbue  the  Montana 
Conetitation  (section  3,  article  S)  pro- 
iddea;  "The  appellate  jurisdiction  of 


however,  to  mch  limitations  a 
latioDS  as  may  be  prescribed  by  law." 
Beetion  1,  article  7,  of  tbe  Oregon 
Conatitation,  provides  as  follows:  "The 
judicial  power  of  the  state  shall  bo 
vested  in  a  supreme  court,  circuit 
courts,  and  eonnty  courts,  which  shall 
be  courts  of  record,  having  general 
jurisdiction,  to  be  defined,  limited,  and 
regulated  by  lata " 

Unless  an  appeal  is  taken  and  per- 
fected under  the  limitations  and  regn- 
lations  prescribed  by  statute,  the  su- 
preme court  is  without  jurisiUction  to 
entertain  it  Featbernian  v.  Qtanite 
Co.,  28  Moot.  462,  72  Pac.  972.  And 
see  State  v.  Court,  £4  Mont.  539  63 
Pac.  395;  Finlen  v,  Heioze,  27  Mont. 
107,  89  Pae.  829,  70  Pac.  517. 

"The  Constitution  grants  appellate 

erisdietion  to  tbe  supreme  court,  to 
exercised  under  'such  regulations 
and  limitations  as  may  be  prescribed 
b^  law.'  Constitution,  article  8.  sec~ 
tiong  2,  3,  15.     In  pursuance  oi  tUi 
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has  provided  an  appeal,  do  other  remedy  can  be  allowed.*  Bat 
in  case  of  the  failure  of  the  legislature  to  provide  any  appeal 
whatever  from  the  proceedings  in  a  cause  of  the  class  over  which 
the  court  is  given  jurisdiction  by  the  Constitution,  the  court 
itself  has  power  to  frame  such  writs  as  may  be  "necessary  or 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction."* 
Aa,  therefore,  the  legislature  cannot  by  positive  enactment  in- 
crease or  diminish  the  jurisdiction  of  the  court  as  defined  by  the 
Constitution,  so  it  cannot  paralyze  such  jurisdiction  by  failing 
to  provide  machinery  and  occasion  for  its  exercise.  But  there 
must  be  some  regulation  as  to  the  proceedings  which  may  be 
reviewed,  and  aa  to  the  manner  of  such  review,  either  by  the 
legislature  or  by  the  court ;  and  if  there  be  none  such,  the  juris- 
diction cannot  be  exercised.  This  is  commonly  (though  inade* 
quately)  expressed  by  saying  than  no  right  of  appeal  exists  except 
where  given  by  the  statute.  This  proposition,  as  is  elsewhere 
shown,  has  been  frequently  afQrmed  with  reference  to  interlocutory 
orders,*  and  has  been  decided  with  reference  to  final  judgments. 
Thus  in  Warner  v.  Hall,*  the  supreme  court  denied  an  applica- 
tion for  a  writ  of  certiorari,  and  Bennett,  J.,  delivering  the 
opinion,  said : 


grant,  and  aa  fnmialiii]^  methods  for 
tne  exerciie  of  the  juriadiction  granted, 
the  legislature  has  enacted  etatatcB  pro- 
viding bow  appeals  maj  be  taken,  de- 
termining of  what  the  record  on  aueh 
appeal  ihall  eoBiiat,  and  how  eucb 
records  shall  be  certified  to  this  court. 
Substantial  compliance  with  theae  pra- 
viiioDi  ii  necessary  to  eive  this  court 
the  right  to  exercise  the  jurisdiotion 

SrantM."  Emerson  v.  McNair,  2S 
;ont.  S78,  73Pac.  121. 
The  constitutianal  grant  of  appellate 
jurisdiction  is  not  asuall;  self- execut- 
ing. It  require  the  intervention  of 
the  legislature  to  make  it  effective. 
See  Portland  t.  Oaston,  3S  Or.  S33,  03 
Pae.  1051;  Western  American  Co.  v. 
St.  Ann  Co.,  22  Wash.  15S,  60  Pae. 
158. 

The  mle  is  otherwise,  however,  as 
to  such  frn»it>  o'  original  jurisdietion 
aa  are  included  in  the  Constitutions 
along  with  the  grants  of  appellate  and 
revise rr  jurisdiction  under  considera- 
tion. This  has  been  held  with  regard 
to  the  grant  of  power  to  issue  the  writ 
of  habeat  corptw  In  the  Washington 


ConstitctioQ  (section  4,  article  4). 
See  In  re  Baffertr,  1  Wash.  382,  SS 
Pae.  i65. 

An  appeal,  although  anthorized  by 
constitutional  provision  in  terms  that 
are  geearal,  is  statutorj',  and  cannot 
be  extended  beyond  the  terms  of  tb« 
statute.  State  v.  Security  Co.,  £S 
Or.  410,  43  Pae.  162;  School  District 
V.  Irwin,  34  Or.  431,  56  Pae.  413; 
Kadderly  y.  Portland,  44  Or.  118,  74 
Pae.  710,  75  Pae.  222.  ' 

But  although  not  self- executory, 
the  appellate  jurisdiction  of  the 
supreme  court  or  other  courts  Of  ap- 
peals whose  powers  are  defined  by 
the  Constitution  is  such  that  if  the 
legislature  should  fail  or  neglect  to 
make  the  regulations  required,  the 
courts  themselves  would  be  empow- 
ered to  do  so.  See  section  182,  note 
16. 

>  Haigbt  T.  Oay,  8  Cal.  297;  and 
see  Sncrameato  etc.  B.  B.  Co.  v.  Har- 
lan, 24  Cal.  334. 

*  See  section  301,  post. 
s  See  section  ISS,  pott, 

•  1  Cal.  90. 
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"The  Congtitntiou  has  not  emunerated  the  courts  from  whose 
judgment  an  appeal  will  lie  to  the  supreme  court,  and  the  stat- 
utes have  not  cooferred  upon  ns  appellate  jurisdiction  over  judg- 
ments of  the  county  courts.  It  is  true  the  Constitution  declares 
that  this  court  shall  have  appellate  jurisdiction  in  all  cases  where 
the  matter  in  dispute  exceeds  two  hundred  dollars,  and  that  the 
statute  has  empowered  us  to  issue  writs  of  certiorari  where  they 
may  be  necessary  in  the  exercise  of  our  jniisdictioD.  (Act  to 
organize  the  supreme  court  passed  Feb.  14,  1850,  sec.  7,  Const., 
art.  6,  sec.  4.)  But  the  court  cannot  exercise  jurisdiction  con- 
ferred by  the  Constitution  until  the  mode  in  which  it  shall  be 
exercised  is  prescribed  by  statute.  We  entertain  appeals  from  the 
district  courts  because  the  statute  has  provided  means  by  which, 
and  defined  the  manner  in  which,  they  may  be  brought  before  us 
and  determined.  But  no  such  provision  has  been  made  in  rela- 
tirai  to  judgment  of  the  county  courts,  and  until  that  is  done  I 
cannot  see  how  we  can  properly  review  them." 

In  the  subsequent  case  of  White  v.  Lighthall,'  the  same  learned 
justice,  delivering  the  opinion  upon  a  similar  application,  said : 

"The  supreme  court  is  strictly  an  appellate  court  having  no 
original  jurisdiction.  Its  appellate  jurisdiction  extends  only  to 
those  cases  in  which  the  legislature  authorizes  it  to  entertain  ap- 
peals. The  legislature  has  conferred  upon  us  no  power  to  review 
judgments  of  the  county  oourts  on  appeal,  or  in  any  other  way.  It 
is  true  that  we  may  issue  writs  of  certiorari,  but  only  to  courts 
from  which  judgments  on  appeal  may  be  taken.  The  county 
oonrt  is  not  one  of  these.  The  legislature  has  not  provided  any 
practice  by  which  a  judgment  of  the  county  court  may  be  reviewed 
by  us.  The  Constitution  is  sufllciently  broad  to  authorize  the 
legislature  to  make  provision  for  such  a  case,  but  they  have  not 
prescribed  the  quo  modo  in  which  an  appeal  may  be  taken,  and 
we  have  no  power  to  enact  laws." 

At  the  time  these  cases  were  decided  the  supreme  court  had  no 
power  to  issue  writs  of  certiorari  except  in  aid  of  its  appellate 
jarisdiction ;  *  uid  the  refusal  to  issue  the  writ  seems  to  have 
been  placed  upon  the  ground  that  the  court  bad  no  appellate 
jurisdiction  oVer  judgments  of  the  county  court,  because  no  ap- 

T  1  CaJ.  347.    See,  also,  Middleton  ■  See  article  0,  tection  4,;  Laws  of 

▼.  Gonld,  6  C&l.  190.'    And  as  to  ap-       1650,  p.  30. 
peali  in  eriininal  canMB,  lee  People  T, 
ScbuBter,  40  Cal.  627. 
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peal  bad  been  provided  by  the  statute.  At  th&t  time  the  power 
of  the  court  to  frame  pioeess  proper  for  the  exercise  of  its  con- 
stitntional  jurisdiction  in  eases  where  no  process  had  been  pro- 
vided by  the  legislature  does  not  seem  to  have  been  understood,* 
and  the  language  quoted  must  be  taken  with  some  limitation; 
but  the  cases  may  be  regarded  as  authority  upon  the  proposition 
that  the  constitutional  jurisdiction  of  the  court  cannot  be  exer- 
cised in  the  absence  of  process  provided  by  some  competent 
authority.  The  rule  upon  the  subject  was  very  clearly  stated  by 
Wallace,  J.,  in  his  concurring  opinion  in  the  Appeal  of  S.  O. 
Houghton.*"  That  was  an  appeal  taken  from  the  judgment  of 
the  county  court  confirming  the  report  of  commissioners  assessing 
the  benefits  and  damages  accruing  by  reason  of  the  change  of  the 
grade  of  a  street.  The  majority  of  the  court  (as  far  as  can  be 
made  out  from  the  report)  rested  their  decision  upon  the  ground 
that  the  supreme  court  had  no  appellate  jurisdiction  over  "special 
cases  and  proceedings";  but  they  seem  to  have  been  also  of 
opinion  that  the  appeal  should  be  dismissed,  because  the  statute 
authorizing  the  proceeding  provided  that  the  judgment  of  the 
county  court  should  be  "final  and  conclusive.""  Wallace,  J., 
in  his  concurring  opinion,  said: 

"Independently  of  rules  adopted  by  this  court  on  the  subject 
(and  there  are  none),  an  appeal  as  mere  procedure  is  defined  by 
statute;  it  is  essentially  the  creature  of  the  statute,  and  may  be 
accorded  or  withheld,  restrained,  enlarged,  or  wholly  abrogated 
by  legislative  enactment.  It  cannot  be  afQrmed  to  have  any 
existence,  except  as  found  in  the  expression  of  the  legislative 
will.  The  Constitution  has  not  undertaken  to  define  it,  or  to 
secure  its  benefits,  to  any  person  as  against  the  legislative  con- 
trol. While  that  instrument  has  defined  the  cases  to  which  the 
appellate  jurisdiction  of  this  court  extends,  it  has  not  attempted 
to  provide,  in  any  wise,  for  the  mere  instrumentalities  through 
which  that  jurisdiction  is  to  be  exercised.  It  has  left  that  sub- 
ject wholly  at  large,  and  to  be  provided  by  the  legislatiire, 
through  statutes  enacted,  or,  in  default  of  them,  by  this  court, 
through  rules  adopted  for  that  purpose.  The  jurisdiction  of  this 
court,  as  defined  by  the  Constitution,  it  is  true, 'is  in  no  sense 

*  See  note  4  above.  BeftI   Estate,  42   Cal.  513;    Spencer 

10  42  Cal.  36.  Creek  Water  Co.  t.  Tallejo,  48  C«J- 

11  See,  alao.  People  t.  Fowler,  9  70;  Bizler'a  Appeal,  59  Cal.  SdO. 
Cal.  85;    San   Franeisoo   v.   Ceitaia 
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dependent  upon  l^islative  pTorUioDS  for  its  appropriate  exer- 
cise. It  exists,  and  is  capable  of  effective  assertion,  independ- 
ently of  legislative  aid  as  to  the  procedure  throogli  whicb  it  is 
to  be  exerted.  In  general,  but  not  always,  the  proceedings  by 
which  causes  reached  this  court  have  pursued  the  provisions  in 
that  r^ard  prescribed  by  the  statntes  of  the  state;  for  in  gen- 
eral, but  not  always,  these  provisions  have  been  found  to  be  suffi- 
cient for  the  due  exercise  of  the  appellate  power  of  the  court  over 
'  the  subject  oommitted  to  it  by  the  Constitution.  In  the  year 
1S54,  however,  the  legislature,  having  failed  to  provide  any  meana 
by  which  jndgmenta  rendered  upon  applioatjons  made  for  writs 
of  habeas  corpus  might  be  reviewed  here,  and  the  means  provided 
by  legislation  for  the  review  of  certain  judgments  rendered  in 
the  county  coorts  having  failed  of  their  purpose,  this  court 
nevertheless  exercised  its  appellate  power  over  such  judgments, 
through  the  instrumentality  of  appeals  and  writs  of  error  pre- 
scribed and  regulated  under  its  own  rules,  and  by  its  own  au- 
thority. {Vide  Rules  of  Supreme  Court  of  California,  adopted 
October  term,  1854,  vol.  6,  Cal.  B.)  But  whether  it  be  under  a 
statute  or  under  a  rule  of  court,  it  is  clear  that,  unless  the  one 
or  the  other  has  authorized  an  appeal  to  be  taken  in  cases  of  a 
particular  class  or  character,  no  appeal  in  such  cases  can  be  en- 
tertained here,  even  though  such  cases  be  in  themselves  within 
the  appellate  jurisdiction  of  the  court  as  defined  by  the  Constitu- 
tion, ' ' 

The  proposition  that  there  must  be  some  machinery  for  the 
exercise  of  the  constitutional  jurisdiction  is  well  illustrated  by  the. 
decisions  in  relation  to  appeals  from  the  probate  court  under  the 
old  Constitution.  Under  that  Constitution  the  supreme  court  bad 
appellate  jurisdiction  "in  ali  cases  arising  in  the  probate  court."  " 
But  notwithstanding  this,  it  was  held  that  appeals  could  be  taken 
from  probate  proceedings  only  in  the  cases  provided  by  the 
statute." 

With  the  exception,  however,  of  the  instance  mentioned  in  the 
above  extract  from  the  opinion  of  Wallace,  J.,  in  the  appeal  of 
S.  0.  Houghton,  the  machinery  provided  by  the  legislature  has 
been  found  sufficient  for  "the  complete  exercise  of  the  appellate 
jurisdiction  of  the  court.    And  it  is  not  probable  that  similar 

"  See  ■eetion  178,  onie.  2B3;  EsUte  of  McSinley,  49  Csl.  152; 

i>  Peralta  v.  Castro,  15  Cal.  Gil;  EiUte  of  Smith,  51  Cal.  543;  Estate 
Blum  T.   BiownMoBe   Btm.,  SO   CbL      of  I>uiui^  53  Cat  631. 
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occasiona  -will  often  arise.  For  all  practical  parpoBee,  tlierefore, 
Uie  qaeBtioQ  whether  a  right  of  appeal  exists  in  any  case  is  simply 
a  qneation  whether  the  statate  provides  one.  Statutes  in  relation 
to  appeals  are  to  be  liberally  oonstnied  in  favor  of  the  right."  ** 

The  remainder  of  this  chapter,  and  several  sacceeding  ones,  will 
be  devoted  to  a  consideration  of  the  question  as  to  what  appeals 
are  provided  by  the  statute. 

§  182.  L«gi<il<^tiT<  ProTisiona  In  Bdatbm  to  Appeals  from 
Final  Jadgnunts. — It  will  oonduce  to  clearness  to  give  separately 
the  provisions  in  relation  to  the  different  courts. 

1.  Appeal  from  Final  Judgments  in  tke  County  Courts. — The 

act  "concerning  the  courts  of  joatice  of  this  state  and  judicial 

'  officers,"  passed  in  1853,'  was  construed  to  provide  merely  "what 

this  court  can  review  upon  appeal  when  the  cause  is  regularly 

before  it,"  and  not  as  providing  for  bringing  the  cause  up.* 

The  Practice  Act  as  first  enacted  did  not  provide  any  appeal 
from  the  county  oourta  to  the  supreme  oourt.  Its  provision  was 
for  an  appeal  from  the  county  to  the  district  court."  This  pro- 
vision was  held  to  be  unconstitutional.*  In  1854,  section  859  of 
the  Practice  Act  was  amended  so  as  to  read  as  follows :  * 

"Sec,  359.  An  appeal  may  be  taken  to  the  supreme  court 
from  a  fin^  judgment  of  the  county  court  in  all  cases  where  the 
amount  in  dispute  exceeds  two  hundred  dollars,  or  where  the 
legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is  in  ques- 
tion." 

In  1S66  this  section  was  amended  so  as  to  read  as  follows:* 

"Sec.  359.  An  appeal  may  be  taken  to  the  supreme  conrt 
from  a  final  judgment  of  the  county  court:  firstly,  in  an  action 
of  forcible  entry  and  detainer;  in  an  action  to  prevent  or  abate 
a  nuisance ;  in  a  proceeding  in  in^lvency ;  in  an  action  wherein 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine  is  in  question;  and  in  any  special  case  within  the  appellate 

14  Appe&l  of  8.  O.    Houghton,    42  ^  Hiddleton  v,   Qould,  5   Cal.  190; 

Cftl.  35;   FairchUd  t.  Doten,  *2  C*l.  »nd   lw)k   at  Warner   v.   Hall,   1   CaL 

125.  90;  White  t.  Lighthall,  1  Cal.  347. 

i  Laws  of  1853,  p.  288.   -Amended  ■  Se«  Laws  of  18S1,  pp.  108,  109; 

in  1854.     Laws  of  1854,  p.  E8.     After  and  Laws  of  1853   p   277 
the  constitutional  amendmenta  of  1862,         ,  Caulfldd  v.  Hudaon,  3  CaL  38B. 
An  entirelv  new    act   was    paned   u  _  ,  .  ,„_,  ' 

place    of    tbo   above.    8«e  L»w»  of  •  La"«  o'  18S4,  p.  6S. 

1863,  p.  333.  •  lAwB  of  1865-66,  p.  846, 
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jurisdiction  of  the  snpreroe  court  over  which  the  legislature  may 
require  said  county  ooort  to  exercise  jurisdiction " 

This  section  stood  nntil  the  adoption  of  the  Code  of  Civil 
Procedure.  The  provision  of  the  code  as  first  enacted  was  as 
follows : 

"Sec.  966.  An  appeal  may  be  taken  to  the  supreme  court 
from  tiie  county  oourts  in  the  following  cases : — 

**1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer;  in  an  action  to  prevent  or  abate  a  nuisance;  in  a  pro- 
ceeding in  insolvency,  and  in  any  special  proceeding " 

In  1874  this  section  was  amended  so  as  to  read  as  follows : 

"Sec.  966.  An  appeal  may  be  taken  to  the  supreme  court 
from  the  county  courts  in  the  following  cases: 

"1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer;  in  an  action  to  prevent  or  abate  a  nuisance;  in  a  pro- 
ceeding in  insolvency;  and  in  any  special  cases  and  proceedings; 
and  in  cases  which  involve  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  or  in  which  the  demand  exclusive 
of  interest,  or  the  value  of  the  property  in  controversy  amounts 
to  three  hundred  dollars." 

This  section  stood  until  the  Constitution  of  1679  went  into  effect, 
by  which  the  county  courts  were  abolished  and  the  new  courts  were 
established. 

2.  Appeals  from  Fin<d  Judgments  in  the  District  Courts. — 
There  has  always  been  a  provision  allowing  an  appeal  from  a 
final  judgment  in  a  district  court.  The  provision  of  the  act  of 
1851  was  as  follows : ' 

"Sec.  347.  An  appeal  may  be  sent  to  the  supreme  court  from 
the  district  oourta  and  the  superior  court  of  the  city  of  San  Fran- 
cisco in  the  following  cases :  first,  from  a  final  judgment  rendered 
in  an  action  or  special  proceeding  commenced  in  those  courts,  or 
brought  into  those  courts  from  another  court." 

In  1854  this  section  was  amended,  but  no  change  was  made  in 
the  first  subdivision,  except  to  substitute  the  word  "taken"  for 
the  word  "sent."*    In  1863  the  section  was  amended  so  as  to 

T  Idwi  of  1851,  p.  lOS.    The  set  ti>  proricle  for  briDeing  the  eaoH  up. 

i  "toatemiDg  the  ecurts  of  justice  of  Hiddleton    t.    Qomd,    S    Cal.     ISO. 

thii  state,  SDd  juiJieUl  oflScen"  w&a  Ai  to  tbie  aet.  Me  Laws  of  1S53,  p. 

comtmed  to  provide  merely  "what  the  288,   and  Lam  of   1854,  p.   28;   alw 

court  can  reriew  on  appeal  when  the  lAna  of  ISfl3,  p.  333. 

eaoM  ia  regularly  before  it,"  and  not  ■  La*a  of  1854,  p.  04. 
K*w  Trl>l~BS 


Digitized  ByGOOgle 


§  183  WHAT  UAT  BB  AFPSAIiBD  rsOK.  930 

leave  out  the  words  "and  the  enperior  court  of  the  cit^  and  cpnnty 
of  San  Francisco,"  but  without  chan^g  the  first  Bubdivision  in 
any  other  respect*  In  1866  the  section  was  amended  so  as  to 
substitute  the  word  "entered"  for  the  word  "rendered,"  but  no 
other  change  was  made  in  the  aubdivision  under  consideration.^* 
The  Code  of  Civil  Procedure  reproduced  the  first  subdivision  as 
amended  in  1866.*^  And  no  farther  change  was  made  until  after 
the  Constitution  of  1879. 

3.  Appeals  from  Final  Judgments  in  the  Superior  Courts. — 
By  the  Constitution  of  1879  the  jarisdietiou  of  the  district,  county, 
and  probata  courts  was  given  to  the  superior  courts,  created  by 
that  instrument  And  in  1880  the  legislature  made  the  following 
provbiou  in  relation  to  appeals  from  judgments  in  the  new  courts: 

"Sec.  963.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  superior  court  in  the  following  cases : — 

"1.  From  a  final  judgment  entered  in  an  action  or  special  pro- 
ceeding commenced  in  a  superior  court,  or  brought  into  a  superior 
court  from  another  court  ....  "  ^ 


•  Laws  of  1S63,  p.  756. 


Ciril  Procedure. 

<>  Tbe  remftiniDg  RDbdiTisioiiB  re- 
late to  appeals  from  orderi. 

Cornwpondmg  sectiona  of  other 
codes  sra  as  foUows:  Section  1493 
(seetian  2S4),  Bevised  Statutes  of 
AriEoaa:  "An  appeal  or  irrit  of  error 
may  be  taken  to  the  supreme  court 
from  any  Seal  judgment  of  ths  dis- 
trict court  rendered  in  civil  cases, 
.  ..."  and  ModoDB  1212  and  1211 
specifj  the  particular  judgments  and 
orders  appealable. 

Section  7098,  Revisad  Code  of  Uan- 
tana,  is  the  same  as  the  C^fornia 
section  quoted  in  the  text.  Section 
171S,  Sem.  ft  Bal.  Code  of  Washing- 
ton (section  6500,  Bal.  Code),  is  in 
part  as  follows: 

"Any  partf  aggrieyed  may  appeal 
to  the  supreme  court  io  the  mode  pre- 
scribed in  this  title  from  any  and 
every  of  the  following  determinations, 
and  no  others,  made  by  the  superior 
conrt,  or  a  jud^  thereof,  in  any  ac- 
tion 01  proceeding.!  From  the  final 
judgment  antered  in  any  action  or 
proceeding,  and  an  appeal  from  any 
■ucb  final  jadgment  shall  also  bring 


up  for  review  any  order  made 
in  the  same  action  or  proceeding 
either  before  or  after  the  judgment, 
in  case  the  record  sent  up  an  the 
appeal,  or  any  supplementary  record 
sent  np  before  the  hearing  thereof, 
shall  show  soch  order  sufBciently  for 
the  parpoees  of  a  review  thereof." 

Section  5109,  Compiled  Statutes  of 
Wyoming,  is  as  follows:  "A  judgment 
rendered  or  final  order  made  b;  the 
district  court,  may  be  reversed, 
vacated  or  modified  by  the  supreme 
court    for   errors   appearing    on    the 

Section  4807,  Revised  Codes  of 
Idaho,  section  3425,  Cutting's  Com- 
piled Laws  of  Nevada,  section  7204, 
Bevised  Codes  of  North  Dakota,  are 
substantially  the  same  as  section  939 
of  the  California  code,  which  cor- 
responds to  the  section  under  con- 
sideration in  fixing  the  time  within 
which  appeals  may  be  taken,  but  the 
statutes  of  those  states  do  not  eont&iu 
specific  provisions  authoriiing  appeal* 
in  terms  similar  to  those  of  section 
963  of  tbe  California  Code  of  Civil 
Procedure. 

See  section  648,  Lord's  Oregon 
Laws;  section  36S5,  subsection  ISl, 
Compiled  Laws  of  New  Mezieo.    See, 


Digitized  ByGOOgle 


931  FINAL  jin>ai(BXT&  S 162 

There  are .  other  provisions  in  relation  to  the  Uma  of  taking 
appeals,  of  which  the  language  is  similar  to  that  of  the  above 
provisions.     These  are  given  in  another  place. ^* 

It  will  be  observed  in  relation  to  the  provisions  above  given  that 
the  aections  in  relation  to  appeals  from  the  county  court  speciSed 
the  actions  and  proceedings  in  which  final  judgments  were  ap- 
pealable ;  while  the  provisions  in  relation  to  district  courts  did  not 
specify  any  actions  or  proceedings,  but  provided  that  an  appeal 
could  be  taken  from  a  final  judgment  in  any  action  or  proceeding 
commenced  in  those  courts  or  brought  into  them  from  other  courts. 
The  provision  in  relation  to  superior  courts  is,  in  this  respect, 
similar  to  those  in  relation  to  district  courts.'** 

The  code  also  contains  the  following  provision ; 

"Sec  936.  A  judgment  or  order  in  a  civil  action,  except  when 
expressly  made  final  by  this  code,  may  be  reviewed  as  prescribed 
in  this  title,  and  not  otherwise." 

This  section  corresponds  to  section  333  of  the  old  Practice  Act." 
It  must  be  interpreted  to  mean  merely  that  the  provisions  of  the 
code  in  relation  to  the  time  and  manner  of  taking  appeals,  and 
their  effect  when  taken,  etc.,  shall  apply  only  to  appeals  given 
t^  the  code.^^  For,  as  has  been  shown,  the  legislature  has  no 
power  either  to  increase  or  diminish  the  jurisdiction  of  the  ap- 
pellate courts ;  **  and  in  case  of  the  failure  of  the  legislature  to 
provide .  proper  machinery  for  the  exercise  of  such  jurisdiction, 
the  court  has  power  to  provide  by  its  rules  whatever  machinery 
may  be  proper.    The  power  is  given  by  the  Constitution,   and 

aim,  aectiana  388,  408,  400a,  i06e  uid  8«<itioa   330O,   Bevised   Statotei   of 

406d,  Mills'  Atmotkted  Code  of  Col-  Utah,   autborizea   appealB    Itom    flnk] 

ondo.     8e«  note  20,  sectlan  174,  ante.  judgment!.     If  the  eaae  ia  in  equitT, 

B«tion    dOe:,    Conpilrt    L.W,    <,(  ^'f^'S^^ffl,'^-   "   I""*"   °» 

..emtio,  or  .odilMtio.  ol  jodgmo.ti  '™^,J„,tJ  ,n  KU. 

i..olri.«  til.  »'rit.  .(  tb.  .otlo.,  .1  '■'/'■•  f"""?     ,:    ,K     Z     .^ 

«™^rtio.    tho,»,I,"    ..d   ...dry  IS  Jj.   iS:    ht  i».  .™'.,tS 

.  ,'     . '                         '  court   nave    been,    by   tne   eonstitn- 

.pe«i.l  order*.  ^i^^^l    a„«„dmeDt    if    1904,    made 

Eleetion  43S,  Code  of  Cirll  Procedare  applicable  to  appeal!  to  the  district 

of  Bouth  Dakota,  provides  for  appeala  court  of  appeali. 

fenernll;  from  the  eircuit  to  the  su-  ^<  See  Law*  of  1851,  p.  104;  lAWt 

preme  eonrt,  and  section  440  provides  of  1854,  p.  64. 

that  BO  writ  of  error  shall  be  necea-  >«■  Look  at  Haight  v.  Oay,  8  CaL 

uxj  to  bring  np  any  judgment  to  the  &B7,  68  Am.  Dec.  323. 

snpreoM  eonrt  for  ie«i«w.  u  See  lectiou  170,  ISl,  iMte, 
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any  prohibition  by  tbe  legislature  upon  ita  exercise  could  be  of  no 
effect. 


§  183.  Wli&t  ifl  the  Judgment  to  be  Appealed  from.— Under 
the  old  Practice  Act,  it  was  customary  to  draw  up  the  judgment 
in  writing,  in  the  form  intended  to  be  entered,  and  after  receiv- 
ing the  signature  of  the  judge,  to  file  Buch  draft  with  the  clerk.^ 
This  proceeding  was  held  to  constitute  readition  of  judgment, 
and  was  the  act  or  proceeding  whereby  the  rights  of  the  inter- 
ested parties  were  finally  determined.  Nothing  further  was 
required  to  make  the  judgment  so  rendered  effectual  for  all  pur- 
poses whatever.  So  little  significance  was  attached  to  the  subse- 
quent act  of  entry — the  mere  ministerial  act  of  the  clerk  having 
no  effect  whatever  upon  the  legality  or  validity  of  the  judgment — 
that  it  was  held  that  it  might  be  performed  at  any  time  con- 
venient to  the  clerk,  even  after  the  adjournment  of  the  term.* 
The  judgment  as  rendered,  rather  than  the  judgment  as  entered, 
constituted  the  act  which  defined  all  rights  and  remedies  based 
thereon,  and  initiated  all  subsequent  proceedings  of  every  descrip- 
tion. The  judgment  as  rendered  was  the  judgment  to  be  ap- 
pealed from,  and  the  time  within  which  the  appeal  was  required 
to  be  taken  was  regulated  by  the  rendition  and  not  the  entry  of 
the  judgment.*    The  practice  in  this  respect  has  been  so  com- 

>  See  CaHmeiit  v.  Binggold,  2S 
Cal.  935;  also  Gra^  v.  Palmer,  2B 
Cal.  416;  Oenella  t.  Belyea,  32  C«l. 
15»;  Peek  v.  Coartis,  31  Cal.  207. 

1  Caiement    t.   Binggold,   28    Cal. 


835. 

See,  also,  Schenlc  t.  Biidseye,  8 
Idaho,  141  (130),  6  Pae.  I£S;  Craw- 
ford T.  Beard,  12  Or.  447,  8  Pae. 
537;  Talbot  v.  Qarretaon,  31  Or.  256, 
49  Pae.  978;  SiebeT  v.  Frink,  7  Colo. 
148,  2  Pae.  901. 

No  appeal  ean  be  taken  from  a 
jadgment  until  it  hag  been  entered. 
Oliver  v.  Kootenai  Co.,  13  Idaho, 
281,  90  Pae.  107;  and  tee,  to  same 
effect,  Bobion  v.  Colaon,  9  Idaho, 
215,  72  Pae.  951;  McCrea  v.  Me- 
Orew,  i  Idaho,  3S2,  75  Pae.  67.     And 


'.  French,  3  Idaho,  1,  25  Pae.  1091; 
Arthur  t.  Hounce,  4  Idaho,  4S7,  43 
Pae.  CD9;  Trull  t.  Modem  Woodmen, 


12  Idaho,  318,  85  Pae.  lOfil,  10  Ann. 
Caa.  53. 

A  jadgment  la  final  when  rendered, 
and  entry  bj  the  elerk  ean  add  noth- 
ing to  thia  character  of  finality. 
Bendition  ii  tbe  judicial  act  of  the 
court;  entry,  the  miniateri&l  act  of 
the  clerk.  California  etc.  Co.  t.  Pat- 
tenon,  1  Net.  150;  Eehoe  t.  Blethen, 
10  KcT.  445.  The  fnnetion  of  the 
elerk  in  entering  a  judgment  ia  min- 
isttfrial,  and  may  be  done  without 
jadicial  direction.  Qraydon  v.  Thomai, 
3  Or.  250;  Crawford  t.  Beard,  aupnt. 

■  It  is  not  to  be  understood  ttom 
thia  that  even  under  tbe  PracCies 
Act  an  appeal  might  be  taken  from 
a  judgment  that  had  never  been 
entered,  aUhoueb  language  was  sonie- 
times  used  which  might  be  regarded 
as  authorizing  aneh  a  course.  No 
case  has  been,  found  which  goea  to 
thia  extent.  There  are  many  caut 
wtuch  decide  the  point  that  an  appeal 
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pletely  reversed — the  jadgment  u  entered  hu  bo  entirely  saper- 
seded  in  importance  the  judgment  as  rendered — ^that  reDditi(Hi 
of  the  judgment  has  become  little  else  than  a  mere  episode,  hav- 
ing no  Bignificance  apart  from  the  fact  that  the  judgment  as 
entered  must  coincide  with  the  judgment  aa  rendered  in  every 
particular.     The  entry  of  judgment,  rather  than   the  rendition 

forth.  Tha  itatnW,  »i  Bineiided,  al> 
lowed  an  ftppeKl  onlj  ttom  a  judg- 
ment enterei;  bot  another  aection  pro- 
vided th&t  the  appeal  ihould  be  tuea 
withio  a  7ear  from  ths  time  the  judg- 
ment was  randered.  If  the  aboTe  M 
not  correct,  it  follow*  that  an  appeal 
"from  the  ind^ent"  eoald  be  taken 
from  the  flndinga  of  fact  and  oon- 
clusiona  of  law.  For  the  filing  ol 
auch  flndiaga  ia  frequentlj  the  on)^ 
"rendition"  of  judgment.  It  ia  not 
believed  that  an  appeal  "from  tha 
judgmBot"    eould    have    been    taken 


miut  be  taken  within  a  j«ar  from  the 
rendition  of  the  judgment;  in  other 
worda,  that  the  time  to  taks  auch  an 
ftppeal  begins  to  tod  from  rendition 
of  tba  judgment,  and  not  from  itf 
«ntr7.  This  was  fliat  held  in  Qr^ 
T,  Palmer,  28  Cal.  ilS,  and  thia  eaae 
ma  followed  in  many  others.  Among 
which  tee  Peek  v.  Courtia,  31  Cal.  207; 
.Oenella  t.  B^ea,  32  CaL  159; 
Wetberbee  v.  Dunn,  SB  Cal.  24fi; 
Webster  t.  Cook,  SS  Cal.  423;  Ue- 
Conrtnn  v.  Fortune,  42  CaL  387. 
Bat  in  Gray  t.  Palmer,  and  in  maat  of 
the  other  caaes  the  appeal  waa  taken 
after  the  entry  of  the  judgment,  but 
not  within  a  jear  from  it*  rendition. 
And  in  all  of  them  the  deciaion  wa* 
adverte  to  the  validity  of  the  appeal, 
and  benee  they  cannot  be  authority 
for  the  validity  of  an  appeal  taken 
before  any  judgment  1*  entered.  The 
eaaea  teem  to  relate  solely  to  the  lime 
in  which  an  appeal  from  the  judgment 
mnst  be  taken.  They  are  not  incon- 
nat«it  with  the  proposition  that  while 
it  was  neeeaaary  that  the  appeal  should 
b«  taken  within  a  year  from  the 
rendition  of  the  judgment,  it  was  also 
neceasary  that  it  abould  not  be  taken 
nntil  after  its  entry.  The  aection  in 
relation  to  the  time  for  takins  appeal* 
temaioed  unchanged  until  Uie  adop- 
tion of  the  Code  of  Civil  Procedure. 
Bat  soon  after  the  decision  in  Oray 
V.  Palmer,  tbe  seotion  allowing  an 
appeal  from  the  district  court  to  the 
supreme  court  waa  amended  so  aa  to 
cubatitute  the  word  "entered"  for  the 
word  "rendered."  Aa  then  amended 
the  aection  waa  as  fallows:  "An  ap- 
peal may  be  taken  to  the  supreme 
eoort  from  the  district  courts  in  the 
following  eases:  1.  From  a  flnal  judg- 
ment entered  in  an  action  or  special 
proceeding,"  etc.  Law*  of  1865-68, 
p.  707,  see.  347;  for  the  aection  as  it 
stood  before  that  time,  see  Laws  of 
18(KI,  p.  756.  This  amendment  is  in 
accordance  with  the  Tiaws  above  set 


Lynch,  43  Cal.  482.  The  did 
culty  about  an  appeal  from  the  judg- 
ment before  any  judgment  ia  entered 
is  this:  that  the  record  on  appeal  from 
the  jndgment  ia  the  judgment- roll, 
which  can  have  no  existence  until 
aft«r  the  judgment  ia  entered.  See 
beginning  of  the  above  section. 

An  appeal  can  be  prosecuted  from 
a  judgment  only.  Oray  v.  Cederholm, 
2  Idalo,  41  (34),  3  Pae.  12;  Stebbins 
T.  Savage,  S  Mont.  253,  6  Pae.  278; 
Durant  v,  Comegys,  3  Idaho,  67,  3S 
Am.  Bt.  Bep.  2S7,  26  Pac.  755. 

In  accordance  with  the  rule  that  It 
was  the  judgment  as  rendered  rather 
than  tbe  judgment  aa  entered  that 
determined  the  rights  of  the  parties,  it 
waa  held  in  Boyd  v.  Steele,  6  Idaho, 
625,  59  Pac.  21,  that  tbe  omtuion  of 
the  clerk  to  enter  a  judgment  of  dis- 
miaaal  did  not  defeat  plaintiff'a 
righta,  and  that  tbe  diamiaaal  did  not 
remain  in  abeyance  until  entry  of 
judgment.  Bo  it  baa  been  held  error 
to  refuse  a  motion  to  direct  entry  of 
judgment  by  the  clerk  nunc  pro  tune, 
aa  of  the  date  of  rendition.  Parrott  t. 
McDevitt,  14  Mont.  203,  36  Pac.  193; 
and  aee,  to  nme  effect,  Quarts  etc. 
Co.  V.  Patterson,  53  Or.  86,  ft6  Pae. 
551 ;  People  v.  Court,  33  Colo.  77,  79 
Pac.  1014;  Oberndorfer  v.  Moyer,  30 
Utah,  325,  84  Pac.  1102.  It  is  other- 
wise, however,  if  the  rights  of  third 
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thereof,  has  become  the  sine  qua  non,  without  whic^  the  judgment 
as  rendered  ia  ineffectual  for  any  parpose.* 

It  is  not  to  be  understood  that  the  reversal  of  practice  above 
described  was  aoo(«npUshed  at  a  single  bound.  It  was  rather 
brought  about  by  a  slow  process  of  development.  There  were 
minor  changes  from  time  to  time  in  the  Practice  Act  itself,  preced- 
ing the  adoption  of  the  code ;  then,  following  the  latter  step,  were 
numerous  separate  amendments  to  the  various  sections  involved, 
the  last  of  which,  in  1907,  by  making  entry  essential  to  the 
effectiveness  of  the  judgment  in  every  particular,'  and  fixing  entry 
instead  of  rendition  of  judgment  as  the  point  of  commencement 
of  the  sixty-day  period  within  which  appeals  from  the  judgm^it 
on  the  ground  of  insufficiency  of  the  evidence  must  be  taken,*, 
removed  the  last  vestige  of  the  old  practice  from  the  statute-book. 

"prajed"  "within  Ave  days  after  tli« 
time  of  Tendering  the  judgment  or  de- 
cree." Section  4807,  Beviaed  Codes 
of  Idaho,  IB  identical  with  the  Cali- 
fornia section  ai  it  existed  prior  to 
the  amendment  of  1907,  and  if  tba 
appellant  desires  the  evidence  to  be 
reviewed  on  hia  appeal  from  the 
judgment,  he  must  still  take  his  appeal 
within  sixty  days  after  Ter^tw%.  In 
section  3425,  Cuttings  Compiled  Laws 
of  Nevada,  the  time  to  take  tbe  appeal 


persons  has  intervened.  See  Harvej 
V,  Whitlaob,  1  Mont.  713.  Tie  rule 
as  recognized  practical! j  everywhere 
is  that  omission  to  enter  judgment  at 
the  time  of  its  rendition  does  not  af- 
fect its  force  or  validity,  except  in 
favor  of  one  wbo  bas  been  misled 
thereby.  King  v.  Higgins,  3  Or.  406. 
Th0  principle  upon  which  tbe  right 
to  enter  a  judgment  nwtc  pro  tunc  is 
based  was  Buggested  in  B^irs  v.  Kil- 
bonme,  28  Wash.  194,  6S  Pac.  450, 
where  it  was  said  that,  except  in  cer- 
tain well- defined  cases,  a  court  could 
Dot  render  a  judgment  nunc  pro  t\mc, 
such  rendition  bein^  the  correction  or 
review  of  a  judicial  act;  although 
the  right  to  enter  a  Judgment  nuno 
pro  tunc  is  not  denied. 


■  See  seedon  664,  Code  of  CivU 
Procedure  of  California. 

<  Bee  section  839,  snbdiviaioii  1, 
Code  of  Civil  Procedure  of  California. 

The  change  in  practice  here  noted 
bas  not  been  followed  in  alt  other 
jurisdictions.  Nor  is  the  entry  of  tbe 
judgment  made  the  universal  point 
when  tbe  time  begins  to  run  against 
the  appellant.  Section  1496,  Bevised 
Statutes  of  Ariiona,  requires  an  ap- 
peal to  be  "taken  at  the  term  of  court 
at  which  tbe  final  judgment  or  order  is 
rendered,  ....  or  within  twenty  days 
after  the  expiration  of  the  term." 
Section  388,  Mills'  Annotated  Code  of 
Colorado,     requires     appeals     to     be 


piled  Statutes  of  Wyoming,  in  limit- 
ing tbe  time  within  which  an  appeal 
from  the  judgment  may  be  prosecuted, 
provides,  "No  proceeding  to  reverse, 
vacate,  or  modify  a  judgment  or  final 
order  shall  be  commenced  unless  within 
one  year  after  the  rendition  at  the 
judRinent,"  etc. 

This  conservatism  has  not  been 
eopied  in  some  of  the  other  Pacific 
-Coast  states,  however,  and  Montana, 
in  particular,  baa  piogresBed  far  in 
following  the  example  of  California. 
By  an  amendment  adopted  in  1899, 
a  section  taking  the  place  of  section 
1723  of  the  Code  of  Civil  Procedure, 
aod  designated  as  section  7099,  Se- 
vised  Codes,  was  adopted,  fixing  entry 
of  judgment  as  the  point  when  the 
time  to  take  an  appeal  begins  to  run, 
in  all  cases,  and  omitting  all  cefer- 
Kice  to  an  appeal  from  the  judg- 
ment for  tbe  purpose  of  reviewing 
tbe  evidence.  So,  subsection  161,  sec- 
tion  2685,  Compiled  Laws  of   New 
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Nor  is  it  to  be  nndentood  that  the  new  practice  has  deprived 
the  act  of  renditktn  of  its  essential  character  as  the  judicial  act, 
the  act  of  the  court;  or  that  anything  haa  been  added  thereby 
to  the  ancient  and  well-nnderBtood  characteristics  of  the  act  of 
entry  to  make  it  either  more  or  less  than  the  mere  ministerial 
act  it  haa  always  been.'  The  total  result  of  the  change  of  practice 
is  to  give  to  the  act  of  entry  of  judgment  a  casual  importance, 
suggested  by  manifest  convenience,  such  as  formerly  belonged 
by  force  of  the  statute  alone  to  rendition.  The  well-defined  dia- 
tinctioD  that  has  always  existed  between  the  two  acts  of  rendition 
and  entry  must  still  be  recognized  and  maintained.  Rendition 
is  still  the  act  of  the  court ;  entry,  that  of  tiie  clerk.*     It  is  still 

620,   36   Pae.   950;   HaU   *.   JnatiM'l 

Couii,  5  CaL  App,  133,  89  Pae.  870. 

In  the  recent  ease  of  Central  Trort 
Co.  T.  Mining  Co.,  30  Nov.  437,  97 
Pae.  390,  quoting  from  the  earlier 
case  of  Linvilla  v.  Scheeline,  30  Ner. 
106,  93  Pae.  225,  it  naa  nid:  "Thia 
court  baa  repeatedlj  held  that  the  de- 
cision of  tt^  court  is  tie  announce- 
ment  bj  the  eonrt  of  its  judgment, 
and  is  distinct  from  the  flndings"; 
and  citing  the  following  cages:  ^dar 
V.  Frevert,  18  Ne».  278,  3  Pae.  237; 
Bobinson  t,  Benson,  19  Nev.  331,  10 
Pae.  441;  Stale  v.  Cheney,  24  Nev. 
222,  62  Pae.  12;  Bobinion  v.  Kind, 
2S  Nev.  261,  G9  Pae.  B63,  62  Pae. 
706;  Sholes  ».  Stead,  2  Nev.  107; 
Howard  v.  Biehards,  2  Nev.  12S,  90 
Am.  Dee.  520;  Tol^raph  Co.  v.  Pat- 
terson, 1  Nev.  150.  Also,  "Tho 
practice  in  this  state,  however,  of 
regardtDg  the  oral  announcement  by 
ttu  court  of  its  judgment  as  the  de- 
eision,  has  bemi  so  thoroughlj  recog- 
nized by  the  bench  and  bar  that  it 
would  not  now  be  proper  to  announce 
a  different  rule." 

*  Is  HeLaaghlin  v.  Boherty,  54 
CaL  G19,  it  wsa  held  that  a  judgment 
ia  Teodeted  when  it  is  ordered  hj 
the  conrt,  and  entered  when  actuaUy 
entered  in  the  iadgment-book.  So  in 
Thomaa  v.  Anderson,  S6  Cal.  43,  it 
was  held  that  a  jadgment  is  ren- 
dered when  entered  id  the  miDotea, 
and  entered  when  entered  in  the 
judgmont-book.  Id  K«  Cook,  77  CaL 
220,  11  Am.  Bt.  Hep,  287,  17  Pae. 
823,  IS  Pae.  431.  1  L.  B.  A.  567,  it 
was  held  that  there  ia  a  plain  dia- 


Mazieo,  and  section  3136,  Ax  the  tims 
to  take  appeals  in  actions  under  the 
code  and  at  common  law,  in  the  on« 
ease,  within  twelve  months  after  entry, 
and  in  the  other,  within  one  year  after 
rendition  of  judgment.  Section  7204, 
Beviaed  Code  of  North  Dakota,  fixea 
the  time  at  entry  of  judgment.  S(K- 
tion  5S0,  anbdivition  S,  Lord's  Or- 
egon Laws,  provides  that  if  the  app^l 
be  not  taken  at  the  time  of  rendition 
of  judgment,  it  shall  be  taken  within 
■iz  months  after  entry.  Section  1718, 
Bem.  t  Bal.  Code  of  Washington  (sec- 
tion 6502,  BaL  Code),  provides  that 
appeals  from  final  judgments  must  be 
taken  within  ninety  days  after  entry 
thereof. 

T  The  act  of  entning  the  judgment 
is  often  referred  to  as  the  ministerial 
act  of  the  clerk,  and  sometimes  the 
court  haa  ipeeifieally  held,  as  was 
done  in  Gray  v.  Palmer,  2S  Cal.  416, 
Crim  V.  Kessing,  89  Cal.  478,  23  Am. 
St.  Bep.  491,  20  Pae.  1074,  San  Joa- 

?iin  etc.  Co.  v.  Wes^  99  Cal.  34E,  33 
ac.  928,  Alexander  v.  MeDow,  108 
GaL  25.  41  Pae.  24,  McMahon  v. 
Hetch-Hetchy  By.  Co.,  2  Cal.  App. 
400,  84  Pae.  360,  and  perhaps  other 
eases,  that  the  entering  of  the  judg- 
ment hy  the  clerk  is  a  mlDisterial  act. 
See  Casement  v.  Knggold,  28  CaL 
335;  Feck  v.  Courtis,  31  CaL  207; 
Genella  v.  BeWea,  32  Cal.  1S9;  In  re 
Newman,  75  CaL  213,  7  Am.  Bt.  Bap. 
146,  16  Pae.  S87;  In  re  Cook,  77  Cal. 
220,  11  Am.  St  Bep.  287,  17  Pae. 
823,  19  Pae,  431,  1  L.  B.  A.  667; 
Hanhan  *.  Taylor,  97  Cal.  422,  32 
Pae.  SIS;  Baker  t.  Brickell,  102  CaL 
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as  necesa&iy  aa  it  has  alwaya  been  that  the  judgment  aa  entered 
ahonld  coincide  BccurBtely  with  the  judgment  as  rendered.*  The 
clerk  baa  not  been  invested  with  any  more  judicial  discretion  than 
be  formerly  bad.  He  is  no  more  at  liberty  nnder  the  modem 
practice  to  enter  a  judgment  at  variance  with  that  rendered  by 
the  court,  or  one  either  more  or  less  in  accord  with  his  own  per* 
sonal  views  rather  than  in  accord  with  the  verdict  or  decision, 
than  he  was  under  the  former  practice.  It  is  possible  that  the 
requirement  as  to  time  of  entry  is '  still  to  be  regarded  as  di- 
rectory ; "  but  if  80,  there  is  assuredly  no  greater  degree  of 
liberality  in  this  respect  than  formerly  existed.  He  must  cer- 
tainly enter  the  judgment  when  directed  or  requested  to  do  so, 
as  under  the  old  practice."  If  there  has  been  any  material 
change  in  this  respect,  it  has  been  in  the  direction  of  greater 
promptitude. 

It  thus  appears  that  it  is  no  less  necessary  now  than  formerly 
to  be  able  to  point  out  definitely  the  act  of  rendition  of  the  judg- 
ment. The  code  provides  that  "upon  receiving  a  verdict,  an 
entry  must  be  made  by  the  clerk  in  the  minutes  of  the  court, 
....  setting  out  the  verdict  at  length,  and  where  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if  the 
case  be  reserved  for  argument  or  further  consideration,  the  order 
thus  reserving  it.'"*  Also,  where  the  trial  is  by  the  court,  and 
A  question  of  fact  is  involved,  "its  decision  must  be  given  in 
writing  and  filed  with  the  clerk. "  *•    No  express  statutory  pro- 

tiiuitioii  betwten  rendition   tnd  entrj  Sm,    kIbo,    aeotioa   202,   Milk'   Ao. 

of  judgment.     The   court   pTonouncea  notaCed    Code    of    Colorado;    aection 

judsment;     the    clerk    performe    the  4400,  Hevised  Codes  of  Idaho;  section 

miniiterisl  duty  of  cmteTing  it.     The  3270,    Cutting"!    Compiled    Laira    of 

judgment   rendered   !■   the   judgment  Nevada  (section  175,  CiTil  Practice); 

entered.     BenditioD,  performed  by  the  section  2685,  subsection  1S2,  Compilod 

court,  must  be  first  in  order  of  timt,  Laws  of  New   Mexico;   section   7037, 

preceding    entry,    performed    by    the  Revised  Codes  of  North  Dakota;  see- 

elerk,  etc.  tion   5802,   Compiled   Laws   of   Okla- 

»  See   Watson  v.   8.  F.  B.  B.  Co.,  homa;     section    131,    Lord's    Oregon 

BO  Cal.  S23;    Patochi  t.   Central  Pa-  Laws;     section    274,    Code    of    (^vil 

ciflc  etc.   Co.,  52   Cal.  90;   MeMabon  Procedure   of   South   Dakota;   aection 

V.  Hetcb-Heteby  By.  Co.,  2  Cal.  App.  3166,   Compiled   Laws  of  Utah;    sec- 

400,  84  Psc  350.  tion  361,  Bern,  db  Bal.  Code  of  Waali- 

ici  See  National  Bank  v.'Wolif,  70  ington     (section    9014,    Bal.    Code); 

Cal.  69,  21   Pac.  5S1,  748;   Churchill  aection    4622,    Compiled    Statutes    of 

T.  Louie,  135  Cal.  608,  67  Pac.  1052.  Wyoming. 

II  Bee  In  re  Cook,  77  CbL  220,  11  is  Section  682,  California  Code  of 

Am.   St.   Bep.   267,   17   Pac.   823,   19  Civil   Procedure. 

Pac.  431,  1  L.  B.   A.  507;   Baker  t.  See,    also,    section    1406,    Bevised 

Briekell,  102' Cal.  620,  36  Pac.  950.    .  Statutes    of    Arizona;    section    4406, 

"  Section  628,  California  Code  of  Beviaed  Codes  of  Idaho;  aection  6763, 

Civil  Procedure.  Beviaed   Code*   of   Montana    (lostian 
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vision  has  'been  made  prescribing  what  prelimiiury  record  may 
be  made  of  the  decision  of  the  court  vhere  no  question  of  fact 
is  involved,  as  in  the  ease  of  a  default,  or  an  agreed  statement 
of  facts,  or  where  findings  are  waived ;  bat  the  conrt  has  said  that 
an  entry  I^  the  elerk  of  the  decision  of  the  court  in  its  miaates 
ia  the  proper  practice.'* 

The  various  acta  above  described  have  been  held  to  be  the  acts 
which  constitute  rendition  of  judgment  under  the  modem  prac- 
tice. Thus  it  has  been  said  that  the  verdict  is  equivalent  to 
findings  of  fact*  and  conclusions  of  law,'**  and  that  section  664 
of  the  Code  of  Civil  Procedure  is  equivalent  to  an  express  direc- 
tion of  the  court  to  the  clerk  to  enter  judgment  in  accordance 
therewith ;  that  the  rights  of  the  parties  are  definitely  determined 
thereby,  and  that  there  is  no  question  as  to  the  form  and  sub- 
stance of  the  judgment  to  be  entered  thereon ;  and  that,  therefore, 
nothing  remains  to  be  done  but  the  mere  ministerial  duty  of  the 
clerk  in  entering  the  judgment  required  by  the  statate.^'  It  is 
true,  only  a  general  verdict  meets  these  conditions ;  but  the  effect 
of  section  628  of  the  same  code  is  to  place  special  verdicts  along- 
nde  of  general  verdicts  when  accompanied  by  "the  judgment 
rendered  thereon,"  snd  tbey  must  be  so  accompanied  sooner  or 
later.  Unless  the  judgment  of  the  court  as  to  the  law  applicable 
to  the  facts  found  therein  is  appended  to  the  special  verdict  at 
the  time  of  its  entry  in  the  minutes  of  the  court,  as  required 
by  section  628,  there  must  be  an  order  showing  that  such  judg- 

1111,  Code  of  Cinl  ProMdure);  MO-  489,  M  Pae.  16;  WinUma  t.  OaUiek, 

Uon   3277,   Cattiiig'B   Compiled  I^ws  11    Or.    8S7,   3    Pac.    469;    Lieba   t. 

of  Nevada   (section  182,   Cinl  Prao-  Nteolaj,    80   Oi.    364,    48    Pac.    17Z; 

tiee);  wetion  2885,  inbBection  132,  Bartel  t.  Matthias,  19  Or.  482,  24 
Compiled  Lam  of  New  Mei3eo;MGtion   .    Pae.   918;    Loveji^   t.   Chapman,    23 

7039,  Betised  Codes  of  North  DakoU;  Or.  STl,  82  Pae.  687;  and  tee  Kjle 

•eetiou  15S,  Lord's  Oregon  Lawi;  aee-  v.  Bippej,   19  Or.  186,  25  Pae.  141; 

tion  277,  Code  of  Giril  Proeeduie  of  fialloek  v.  Portland,  8  Or.  29;  Fergu- 

Sonth  Dakota;  lection  3188,  Compiled  son   v.   Beiger,   48   Or.   S05,   78   Pae. 

Uwi  of   Utah;   leetioii  367,  Bern,  k  1040. 

Bal.    Code    of    Washington    (lectioiL  i>  See  Manhsll  *.   Tajlor,  97  Cal. 

60S9,  Bal.  Code);  Mction  4515,  Com-  422,  32  Pae.  615;   and  Me  Casement 

piled  Statutes  of  Wjoming.  v.    Binggoid,    28    Cal.    335;    Ony    t. 

>*  Bee    Crim    t.    KeaaiDg,    89    CaL  Palmer,    28    Cal.    418,    for    an    et,i\y 

478,   23   Am.   Bt,   Bep.   491,   26   Pae.  application  of  the  same  principle. 

10T4;  Ban  Joee  etc.  Co.  t.  San  Jom  It  hae  been  Hid  that  the  flndinga 

etc.  Co.,   126  CaL  822,  58  Pae.  824;  are   deemed   a   apecial   verdict.     Bard 

and  aee  below.  v.  Kleeb,  1  Waah.  370,  25  Pae.  467, 

!*•  And  vice  v«rta.  State  v.  Yellow  27  Pae.  273 ;  and  that  the  eoncluiioos 

Jacket  Co.,  S  Not.  415.     Also  Flegel  of  law  are  in  the  nature  of  a  general 

T.  EoM,  47  Or.  366,  83  Pae.  847;  verdict.    WUl^  t.  Honow,  1  Wasb. 


etc   Co.,  24  Or.      Ter.  474. 
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ment  has  been  postponed ;  and,  as  above  suggested,  sooner  or 
later  the  judgment  must  be  rendered,  and  when  so  rendered  it 
is  required  to  be  entered  in  the  minutes,  and  thereupon,  with  the 
verdict,  becomes  the  judgment  of  the  court  as  rendered. 

So,  as  to  entry  of  the  decision  of  the  court  in  the  minutes, 
or  filing  the  same,  as  the  case  may  be,  the  supreme  court,  in 
Crim  V.  Eessiug,*'  made  use  of  the  following  language : 

"Under  the  system  of  practice  which  prevailed  in  this  state 
prior  to  the  adoption  of  the  codes  in  1872,  findings  were  not  es- 
seatial  to  the  entry  or  validity  of  a  judgment  {Practice  Act,  sec. 
ISO) ;  and  under  that  system  it  was  held  that  the  entry  in  the 
clerk's  minutes  of  the  .decision  as  announced  by  the  court  con- 
stituted 'rendition  of  judgment.'  (Gray  v.  Palmer,  28  Cal.  416; 
Oenella  v.  Belyea,  32  Cal.  159.)  But  under  the  provisions  of  the 
Code  of  Civil  .Procedure,  whenever  findings  are  required  there 
can  be  no  'reudUion  of  the  judgment'  until  they  are  made  and 
filed  with  the  clerk.  Findings  of  fact,  however,  are  required 
only  'upon  the  trial  of  a  question  of  fact,'  and  they  may  in  all 
cases  be  waived.  Whenever  they  are  waived,  or  are  not  required, 
the  entry  of  its  decision  in  the  minutes  of  the  court  constitutes 
the  'rendition  of  the  judgment'  in  the  same  manner  as  it  did 
under  the  former  system." 

And  in  the  later  case  of  San  Joaquin  etc.  Co.  v.  West,^^  it  was 
held  that  the  decision  of  the  court,  consisting  of  the  findings  of 

wu  snfficieiit  as  betwoen  tbe  parties, 
&nd  BD  appeal  might  be  taken  there- 
from, sua  the  time  within  which  aueh 
appeal  might  be  taken  would  begin 
to  mn  f  Tom  such  eoti?. 

In  Dukea  v.  Commiuiouen,  17 
Idaho,  736,  107  Pae.  491,  tbe  court 
said:  "  ■  .  .  .  There  ie  nothing  in  the 
Btatate  requiriog  that  the  judgment 
should  be  written  upon  a  separate 
piece  of  paper  from  the  flndinga." 
Manifestly,  the  judgment  is  here 
deemed  S7non7moi]«  with  oonelusions 
of  law. 

Where,  however,  the  legislature  haa 
provided  a  different  practice  as  to 
the  rendition  and  entry  of  judgment, 
or   there   are   statutory    rsquiremeuts 

foverning  the  same,  the  ruts  may  be 
ifferent.  Thus  section  4^8,  Lard's 
Oreeon  Laws,  rsquires  the  decision 
of  the  irourt,  stalias  tbe  findings  and 
coQcluBlons  separately,  as  in  the  Call- 


i«  89  Cal.  478,  23  Am.  St.  Bep. 
491,  26  Pae.  1074.  And  see  to  Uke 
effect.  In  re  Cook,  77  CaL  220,  11 
Am.  St.  Bep.  267,  17  Pae.  923,  19 
Pao.  431,  1  L.  B.  A.  S67. 

II  S9  CaL  345,  33  Pae.  92S.  In 
nnmerous  decisiana  the  supreme  court  - 
has  held  that  "rendition  of  judg- 
ment" took  place  when  findings  were 
filed  and  judgmeot  ordered.  Bee 
Sehorts  v.  Bomer,  81  Cal.  244,  22 
Pae.  657;  and  Painter  v.  Painter, 
113  Cal.  371,  45  Pae.  689;  Wood  v. 
Etiwanda  etc.  Co.,  122  CaL  152,  54 
Pae.  726.  And  lee  section  19,  ante, 
as  to  meaning  of  decition;  also  sec- 
tion 204,  po«l. 

And  see  Work  v.  Northern  Pacific 
Co.,  11  Mont.  513,  29  Pae.  280,  where 
it  was  held  that  where  it  was  the 
custom  of  the  conrt  to  enter  its  judg- 
ments in  a  book  known  as  "Journal 
of    Proeoedings,"    an    entry    therein 
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fact  and  the  conclTUaons  of  law,  given  in  writing  and  filed  with 
th«  derk,  DDd«T  seetioii  632,  amotmtB.in  law  to  a  rendition  of 
the  judgment. 

foraia  code,  to  b«  «Dt«rBd  in  ths 
joomal,  "and  jndtnnent  entwed 
ttmtOD  aecoidingly/*  Manifeatl; 
•omething  gIm  ia  reqoired  b^rond  the 
findings  and  eoncluuon*.  "The  stat- 
nte  requires  that,  upon  the  trial  of 
an  isane  of  tact  bj  the  eonrt,  its  de- 
cuion  ahall  be  given  in  writing,  which 
ehall  atate  the  facts  found  and  the 
eoneloEionB  of  law  sepaTately.  These, 
again,  are  required  ta  be  entered  in 
the  journal,  md  judgment  u  rondered 
tkereon,"  etc.  State  v.  Outridge,  46 
Or.  215,  SO  Fac.  98. 

The  practice  in  Washington  has 
been  thus  outlined,  in  Quarelea  v. 
SeatUe,  26  Waah.  SS6,  06  Pte.  SSS: 

"There  i*  a  clear  diatinetion  be- 
tween the  inaking  or  rendering  of  a 
judgment  and  its  entry.  The  judg- 
ment ia  made  or  renderad  when  the 
ecmrt  aiuiounoea  it  or  signs  the  judg- 
ment, as  is  the  eommon  practice,  and 
letuma  the  signed  judgment  to 
eonnseL  It  is  entered  when  it  is 
placed  of  record  br  the  clerk.  Sec- 
tion 4722,  2  Ballinger's  Annotated 
Godea  and  Statatea,  provider,  '(4)  He 
(the  clerk)  ri>aU  also  provide  and 
keep  a  weU-bonnd  book,  to  be  ealled 
the  order  book  or  journal,  in  which 
he  shall  record  the  dmMj  proceedings 
of  the  court,  and  enter  ul  verdicts, 
orders,  judgments  and  deciaions 
tbereof,  from  which  shall  be  read 
everj  morning  In  open  eonrt  the  pro- 
ceedings of  the  previous  daj,  which 


jnrj  has  been  had,  judgment  shall 
be  entered  in  conformity  to  the  ver- 
dict ttithin  five  dajs  after  the  filing 
of  the  verdict,  nnlesa  a  motioB  for 
a  new  trial  shall  have  t>een  filed,  or 
unless  the  court  orders  the  ease  to 
be  reaeired  for  argument  or  forthar 
conaideration,  or  grant  a  stay  of 
proceedings.  In  all  other  cases  the 
judgment  shall  be  entered  on  the  day 
when  it  is  given.'  Section  5119  (sec- 
tion 43S,  Bem.  A  Bal.  Code)  pro- 
vides: 'Alt  judgments  shall  be  en- 
tered by  the  clerk,  in  the  journal, 
ah^  ipeeifj  elearly  the  amount  to 


be  reeovered,  the  relief  ffranted,  or 
other  determination  of  Uie  action.' 
The  substance  of  thes0  sections  is 
that  it  ia  tbe  duty  of  the  clerk  to 
enter  the  judgment  in  the  journal 
on  the  day  it  is  rendered,  unless  di- 
rected otherwise.  It  is  the  eonunoB 
practice,  however,  for  attorneys  to 
prepare  tbe  judgment  entry  and  hand 
the  same  to  the  judgs  for  his  signa- 
ture. When  signed,  it  is  returned  to 
the  counsel,  woo  thereafter  pays  to 
the  clerk  the  fee  which  the  statuto 
requires  for  the  rendition  of  the  judg- 
ment; and  the  clerk  thereupon  files 
the  judgment  thus  signed,  and  at 
his  conTenienee  copies  tbe  same  into 
the  journal  as  of  the  day  of  the 
filing.  In  thia  cause  the  judgment 
was  filed  on  the  sane  day  it  was 
rendered.  When  the  judgment  was 
signed  by  the  court  it  was  rendered, 
and,  when  it  was  filed  by  the  clerk, 
became  effective  as  a  judgment.  An 
execution  might  then  have  issued  upon 
it.  The  fact  that  the  clerk  did  not 
actually  spread  It  upon  the  journal 
on  that  day  but  waited  seven  days 
thereafter,  did  not  delay  the  opera- 
tion of  the  judgment  for  any  purpose^ 
The  duty  of  copying  the  order  waa 
a  ministerial  duty,  and  imperative 
upon  him.  Under  the  statutes,  supra, 
while  the  legislature  may  have  reeof^ 
nized  the  distinction  between  the 
rendition  of  a  judgment  and  its  entry, 
the  latter  was  required  to  be  done 
upon  the  same  day  as  the  former, 
so  that  for  all  practical  purposes,  if 
the  law  is  complied  with,  the  rea- 
dition  and  enti7  of  judgment  are 
simultaneous  in  point  of  time;  that 
is  to  say,  they  are  both  required  to 
be  done  on  the  day.  It  is  often  im- 
practieable,  on  account  of  aeenmula- 
tion  of  boiiness,  tor  the  clerk  to 
comply  with  this  law  at  tbe  time 
designated ;  and,  since  the  actual 
entry  of  the  judgment  on  the  jouma! 
is  but  a  mere  ministerial  duty,  the 
judgment  is  not  thereby  avoided. 
To  hold  that  a  jndi^ent  Is  not 
entered  when  it  is  filed,  and  that 
the  clerk  may  keep  it  for  a  num- 
ber of  days  awaiting  his  eonvenieneo 
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Section  664  of  the  California  Code  of  CItU  Procedure,  u 
amended  in  1907,  is  as  follows : "" 

"When  trial  by  jury  has  been  bad,  jadgment  must  be  entered 
by  the  clerk,  in  conformity  to  the  verdict,  within  tusenty-fow 


or  pleaanre  is  truiseribiiig  it  upon 
the  joarnAl,  would  b«  to  hold  that  it 
ii  within  the  power  of  the  clerk  to 
delay  indeSnitelj  the  time  in  which 
an  Appeal  maj  be  taken,  and  to  leave 
the  actual  entry  nncertain,  and  rest- 
ing in  the  memory  of  the  clerk,  or 
hit  depntr  who  tranacribet  it,  or,  if 
the  date  it  is  actually  written  on  the 
journal  ia  the  date  of  the  entry, 
then  tha  requirement  that  it  shall  be 
entered  on  the  day  it  is  given  ia  of 
no  effect."  See,  also.  National  etc. 
Awn.  T.  SimpBon,  21  Wash.  16,  50 
Pae.  844. 

The  efFect  of  thii  deciiion  would 
seem  to  be  to  eliminate  all  distinc- 
tion between  rendition  and  entry  of 
jadgment,  so  far  as  the  same  may  b« 
said  to  afFeet  the  time  to  take  an 
appeal  therefrom  i  and,  notwith- 
standing the  effect  of  section  1S17, 
Rem.  tc  Bal.  Code  (section  6502,  Bal. 
Code) ,  is  to  require  appeals  from 
judgments  to  be  taken  within  ninety 
days  from  the  date  of  entry,  the 
reanlt  is  that  the  time  really  begin* 
to  mn  from  rendition.     And  this  re- 


opinion,  and  was  the  result  of  the 
court's  decision.  The  question  was 
raised  on  a  motion  to  dismiss.  The 
judgment  wis  actually  apread  upon 
the  record  on  the  Bth  of  April,  while 
the  receipt  for  the  rendition  fee  was 
dated  on  the  6th,  the  execution  docket 
bore  date  April  6th,  and  the  entry 
in  the  journal  bore  the  same  date. 
The  notice  of  appeal  nas  dated  July 
9th.  If  entry  was  made  on  the  data 
of  flling  for  eatij,  which  was  theoreti- 
cally the  date  of  rendition,  the  notice 
was  too  late;  otherwise  it  whs  in 
time.  The  court  held  it  was  too  late. 
The  court  has  bad  occasion  to  dis- 
tinguish this  decision  upon  several 
occasions.  Sears  v.  Kilboume,  28 
Wash.  104,  68  Pae.  450;  Barthrop 
T.  Tucker,  2ft  Wash.  666.  70  Pae 
120;  8Ute  t.  Brown,  31  Wash.  397, 
72  Pae.  se.  62  L.  B.  A.  974.  And 
the  distinction  between  rendition  and 
entr^  as  applied  to  final  judgments 


has  b«en  as  often  einrly  maintaioed ; 
but,  in  so  far  as  the  eoart  held  that 
the  ninety-day  period  within  which 
an  appeltant  most  take  his  appeal 
begins  to  run  upon  the  date  when 
the  judgment  is  filed  for  record, 
rather  than  upon  the  date  when  it  ia 
actually  spread  upon  the  record,  it 
does  not  setnn  to  hare  t>een  reversed. 
See  Warner  v.  Miner,  41  Wash.  08, 
B2  Pae.  X033,  where  it  was  held  that 
the  date  of  the  judgment  was  the 
date  of  its  filing. 

It*  See  section  S24,  HiUi'  An- 
notated Code  of  Colorado ;  aection 
44S0,  Revised  Codes  of  Idaho;  sec- 
tion 6800,  Bevised  Codes  of  Montana 
(section  1190,  Code  of  Civil  Pro- 
cedure); section  32M,  Cutting's  Com- 
piled Laws  of  Nevada  (section  IW, 
Civil  Practice);  section  5931,  Com- 
piled Laws  of  Oklahoma ;  section 
3191,  Compiled  Laws  .of  Utah;  sec- 
tion 4622,  Compiled  Statutes  of 
Wyoming. 

SectioD  431,  Bern.  *  Bal.  Code  o£ 
Washington  (section  S115,  Bal.  Code), 
contains  substantially  the  same  pro- 
visions. Also  section  43S,  Bern.  A 
Bal.  Code   (section  S119,  Bal.  Code). 

Section  151,  Lord's  Oregon  Iawi, 
provides  that  the  clerk  shall  file  the 
verdict  at  once,  if  such  as  the  court 
may  receive,  and  that  it  shall  be 
entered  in  the  journal  "Bubstantially," 
under  the  directions  of  the  court. 
That  is,  while  the  court  cannot 
amend  the  verdict  in  any  material 
manner  (Fiore  v.  Ladd,  B9  Or.  528, 
46  Pae.  144),  the  judge  may  direct 
the  entry  of  the  venllct  in  snch 
phraseology  as  shall  substantially 
record  the  verdict.  It  is  not  to  be 
understood  that  the  common-law  right 
of  the  court  to  correct  such  errors 
in  the  verdict  as  escaped  the  vigilance 
of  the  jury,  or  such  as  resulted  from 
the  lack  of  technical  training  on 
their  part,  i*  abridged  by  this  statu- 
toiT  proriaion.  Osborne  v.  Uorris,  £1 
Or.  387,  28  Pae.  70. 

Section     190     providea     that     "all 


I    the    journal."     Seetioi 
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hourt  after  the  rendition  of  tke  verdict If  the  trial  liai 

been  had  by  th&  eoort,  jadgmect  mast  be  entered  by  the  clerk 
in  coDformity  to  the  decision  of  the  court,  immediately  upon  the 
filing  of  the  dedtion." 

When,  therefore,  •  verdict  has  been  received  and  recorded  in 
the  minjitea  of  the  conrt,"  or  a  decision  of  the  court  has  been 
filed,"  or,  where  findings  are  not  required  or  are  waived,  a  de- 

eomplete  and  effective  u  msh  when 
made  in  writing,  ngnad  bj  the  court 
or  indge,  attested  Dj  tks  clerk  and 
filed  in  his  ofBc«." 

!■  See  aeetion  628,  Ctlifornia  Coda 
of  Civil  Procedure. 

1*  See  Kctiona  032  and  633,  Califor- 
nia Code  of  ttvil  Procedure.  A  "deci- 
tion"  aa  andontood  hen  eonsiata  of 
both  flndinga  of  fact  and  conclnaion* 
of  law.  It  teema  to  have  been  aome- 
timea  doubted  whether  aipreea  con- 
elueiont  of  law  are  aecetaxj,  but  if 
BO,  such  doubt  most  be  retnoTed. 
Some  expreaaiou  or  implication  as  to 
the  law  applicable  to  tbc  findings  of 
fact  cannot  be  dispensed  with,  anr 
more  than  It  can  be  diipenied  with 
in  eaae  of  a  apecial  verdict.  No  par- 
ticular form  of  words  is  necesaarj. 
Thus  in  Morphy  v.  Bnvder,  67  Cal. 
451,  8  Pac.  2,  "Let  judgment  be  en- 
tered in  accordance  with  the  fore- 
going findings,"  was  held  suffleient. 
Again,  "Let  judgment  and  decree  be 
entered  accordingly,"  was  accepted  in 
B«a  v.  BafTenden,  IIS  Cal.  6SS,  4S 
Pac.  716.     There  are  eaaes  which  eon- 

the  point.  See  Miller  v.  Hicken,  M 
Cal.  229,  2S  Pac.  339;  Spencer  v. 
Duncan,  107  Cal.  423,  40  Pac.  549; 
Smith  V.  Smith,  11»  Cal.  183,  48  Pae. 
730,  SI  Pac.  183.  In  Boberts  v.  HaU, 
147  Cal.  434,  82  Pac.  6G,  and  in  Hen- 
tone  Irrigation  Co.  t.  Bivenude  ate. 
Co.,  156  Cai.  323,  100  Pac.  1082,  22 
L.  R.  A.,  N.  B.,  382,  17  Ann.  Ca«. 
1222,  It  was  said  that  the  conclusions 
of  law  are  merged  in  the  judgment, 
and    that   the   latter   snpereedes   the 

But  conclusions  are  necessary.  In 
Broder  v.  Conhlin,  98  CaL  360,  33 
Pae.  211,  the  court  made  use  of  the 
following  language  on  the  point: 
"Section  633  o?  the  Code  of  Civil  Pro- 
cedure requires  the  court,  in  giving 
the  decision,  to  state  the  facta  lound 


provides  that  when  the  trial  la  before 
the  court  without  a  jurf,  "jndgment 
■hall  be  entered  by  ua  clerk  in  con- 
formity with  the  findings  within  the 
day  the  findinga  are  filed." 

SMtion  7070,  Bevised  Codes  of 
North  Dakota,  provides,  "Judgment 
npon  an  issue  of  law,  or  fact,  or  upon 
eonf canon,  or  upon  failure  to  answer, 
may  be  entned  by  the  clerk  upon  the 
ordar  of  the  eonrt  or  the  judge 
thereof,"  and  section  7079  provide* 
for  entry  in  the  jnd^ent-book, 
specifying  dearly  the  relief  granted 
or  the  determination  of  the  action 
otherwise. 

Section  268S,  nibsectiou  132,  Com- 
piled Laws  of  New  Mexico,  provides, 
*'Upon  the  rendition  of  any  verdict, 
or  the  making  of  flndinn  in  a  esse 
tried  by  the  eonrt,  judgment  shall 
be  immediately  rendered  thereon,  nn- 
lesB  notice  is  given  at  the  time  of 
the  intention  of  the  party  to  make 
a  motion  for  a  new  trial." 

The  Arizona  practice  doea  not  make 
■peciflc  prot-ision  for  the  time  and 
manner  of  entering  judgment,  whether 
upon  verdict  or  otherwise,  except  that 
■eetion  1442,  Sevised  Statutes,  pro- 
vides that  "a  jndgment  may  be  en- 
tered in  term  lime  or  vacation." 

Section  309,  Code  of  Civil  Pro- 
cedure of  South  Dakota,  provides  as 
follows:  "Judgment  upon  an  issue  of 
law,  or  flut,  or  upon  confession,  or 
npon  failure  to  answer,  may  be  en- 
tered by  the  clerk  upon  the  order  of 
the  conrt  or  the  judge  thereof." 

Section  316:  "The  rendition  of  a 
judgment  is  the  judicial  act  of  the 
conrt  in  pronouncing  the  sentsnee  of 
the  law  npon  the  facta  in  controversy 
••  ■seertained  bv  tbe  pleadings  and 
the  verdict  or  decision.  It  Mcomes 
a  complete  and  effective  judgment 
when  rendered  by  the  court,  attested 
by  the  clerk  and  filed  in  bis  office." 

Section    S17:  "As    order    beeomea 
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cisioD  ol  the  court  is  entered  in  the  minutes,  it  becomeB  the  duty 
of  the  clerk  to  enter  judgment,  in  conformity  therewith,  in  the 
one  case  within  twenty-four  hours,  and  in  the  others,  immediatdy, 
without  further  direction  from  the  court,'"  and  without  waiting 
for  a  request  to  that  effect  from  the  parties  to  the  action." 


and  the  eoneluBioiu  of  Uw  Beparatel^, 
sod  providei  that  after  the  decision 
haa  been  given,  judgment  must  be 
entered  'accordingly.'  The  judgment 
which  is  to  be  entered  'upon  the  de- 
cision' ia  the  Kntence  of  the  court 
in  conformity  with  the  concIuBions  of 
law,  and  must  find  iti  basis  therein. 
....  The  eonclusiong  of  law  result- 
ing from  the  facts  found  form  the 
basis  of  the  judgment,  and  nntil  they 
have  been  made  the  decision  of  the 
case  has  not  been  giveo.  The  find- 
ings of  fact  are  in  the  nature  of  a 
special  verdict  and  the  conclusions  of 
law  to  be  drawn  therefrom  need  not 
be  made  at  the  same  time  as  the  find- 
ings  themselves,  but  may  be  re- 
served bj  the  court  for  argument  or 
further  consideration,  as  is  provided 
in  the  case  of  a  special  verdict  in 
section  628  of  the  Code  of  Civi!  Pro- 
cedure; and  if  made  at  the  same  time 
with  the  flndiugs  of  fact,  they  may 
be  changed  at  any  time  prior  to  the 
eDti7  of  judgment.  Condee  v.  Bar- 
ton, 62  Cat.  1;  Crim  v.  Kessing,  SS 
Cal.  ITS,  23  Am.  Bt.  Sep.  491,  26 
Pac.  1074.  Inasmuch,  therefore,  as 
the  jud^ent  is  to  be  entered  'upon 
the  decision'  and  must  find  its  basis 
in  the  conclusions  of  Ian,  which  are 
to  be  a  part  of  the  decision,  it  fol- 
lows that  the  trial  of  the  action  is 
not  completed  until  a  decision  has 
been  given  which  states  the  conclu- 
sions of  law  open  which  the  judg- 
ment Is  to  rest."  See,  also,  Herd  v. 
Tuohy,  138  Cal.  5S,  65  Pac.  139,  where 
a  recital  of  fact  in  the  findings  was 
disregarded,  not  being  tn  the  judg- 

■<'  As  stated  in  the  text,  a  gen- 
eral verdict  is  itself  a  direction  to 
the  clerb  as  to  what  judgment  should 
be  entered.  It  is  equivalent  to  flnd- 
ings  of   fact  and  conclusions  of  law. 


clerk  to  enter  judgment  in  accord- 
ance therewith.  The  rights  of  the 
partiei      are      definitely      determined 


thereby,  and  there  is  left  open  no 
question  as  to  the  form  or  the  sub- 
stance of  the  judgment,  and  there- 
fore, nothing  can  be  said  to  remain 
except  the  mere  mioisterial  act  of  the 
clerk.  The  entry  in  the  minutes  tbiiB 
constitutes  the  rendition,  and  entrj 
in  the  judgment-book,  the  entry  ot 
the  judgment.  See  Marshall  v.  Taylor, 
97  Cal.  422,  32  Pac.  515 ;  and  see 
Casement  t.  Binggold,  28  Cal.  335; 
Gray  t.  Palmer,  28  CaL  416. 

In  the  case  of  the  special  verdict, 
which  is  in  efFect  a  mere  finding  of 
fact,  the  law  applicable  to  the  fact 
so  found  must  be  appended  to  the 
verdict  before  the  rendition  of  jndg- 
ment  can  be  said  to  be  complete, 
and  until  such  judgment  is  entered 
in  the  minutes,  entry  in  the  judgment- 
book  is  not  authorized. 

»J  Prior  to  1907,  subdivision  B  of 
section  581,  Code  of  Civil  Procedure  of 
California,  authorized  the  dismis^l  of 
an  action  upon  motion  of  the  losing 
party  where  the  succeoeful  party  n^- 
loetied  for  six  months  to  ask  for  the 
entry  of  judgment.  The  subdivision 
was  repealed,  however,  by  the  amend- 
ment of  1907;  at  the  same  time  th* 
amendment  of  section  664  appended 
to  that  section  the  last  two  sentences, 
requiring  the  clerk  to  enter  judg- 
ment immediately  after  the  filing  of 
the  decision,  and  providing  tliat  "In 
no  case  is  a  judgment  effectual  for 
any  purpose  until  so  entered."  The 
courts  have  not  rendered  any  de- 
going  to  the  legnth  of  the 
3nt  made  in  the  text,  but  it 
is  believed  to  be  supported  by  prin- 
ciple, and  it  is  certainly  sustained 
hj  the  oijinioB  of  the  code  com- 
missionera  in  the  following  language: 
"Subdivision  6,  concerning  the  dis- 
missal  of  an  action  because  the  party 
entitled  to  judgment  neglects  to 
make  demand  tnerefor  wthin  lii 
months,  is  omitted,  because  the 
changes  made  in  section  664  require 
the  judgment  to  be  entered  by  the 
clerk  without  any  demand  by  either 
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In  other  words,  the  judgment  having  been  rendered  by  the 
court,  in  the  manner  ontUned,  section  664  is  equivalent  to  a 
positive  direction  to  the  clerk  to  perform  the  ministerial  duty 
of  entering  the  judgment  in  the  book  kept  for  that  purpose.** 
The  verdict,  or  the  decision,  as  the  case  may  be,  shows  what 
judgment  the  successful  party  is  entitled  to  have  entered,  and 
drawing  up  and  recording  the  same  is,  as  suggested,  a  mere  minis- 
terial duty,  involving  the  exercise  of  no  judicial  discretion  what- 
ever. The  judgment  need  no  longer  be  written  out,  as  formerly, 
nor  is  it  required  to  have  the  judge's  signature  attached.'*    No 


p&rt;."  Nor  can  way  qnoation  of 
coitB  ba  said  to  interfers  with  im- 
mediate eiiti7  ij  the  clerk  without 
»  reqaest  hj  an  interested  p^rtr, 
at  formerlT,  ainee  the  eoata  are  re- 
qaired  to  be  paid  in  advance  up  to 
and  including  the  filing  of  the  judg- 
ment-roll, when  the  complaint  ia  filed 
and  the  aefeadant  en  tan  appeannee. 
See  wetion  430aa,  Political  Code, 

Ab  to  Wasbingtaa  practice,  see 
Qnare1e«  t.  Seattle,  EG  Wash.  224,  60 
Pac.  389,  quoted  in  note  17,  Mpni. 

"  Section  669,  California  Code  of 
CiTil  Procedure  (section  201,  Practice 
Act)  preeeribea  ai  follows:  "The  clerk 
muat  keep  with  the  recoidi  of  the  court, 
a  book  to  be  called  the  'jnd^ent- 
book,'    in   which   jndgmnnta   must   be 

See,  alao,  Beetlon  828,  Hini*  Aa- 
Dotated  Code  of  Colorado;  section 
4454,  B«Tited  Codea  of  Idaho;  section 
0804,  Beriaed  Codea  of  Montana  (aee- 
tioD  IIM,  Code  of  Giril  Procedure) ; 


tiee) ;  acetion  7078,  Berised  Codes  of 
North  Dakota;  section  623S,  Compiled 
I«ws  of  Oklahoma;  section  315,  Code 
of  (Svil  Procedure  of  South  Dakota; 
section  3195,  Compiled  Idws  of  Utah. 
**  Bee  Clink  v.  ThuistoD,  47  CaL 
21 ;  EsUte  of  Cook,  77  Ckl.  220,  11 
Am.  Bt.  Bep.  207,  17Pbc.  923, 19  Pac. 
431, 1  L.  B.  A.  507:  Crim  v.  KeaaiDft.  89 
Cal.  478,  23  Am.  St.  Bep.  491,  20  Pae. 
1074;  Broder  t.  Conklin,  98  Cal.  360, 
33  Pae.  211;  and  see  Cal.  8.  B.  B.  Co. 
■  T.  8.  P.  B.  a.  Co.,  57  Cal.  50,  7  Pac 
123.  Of  eouiae,  there  are  timea  when 
a  signed  memorandum  is  of  serTtee  in 
determining  what  baa  been  adjudged, 
and  is  ita  abaenca  it  iqbj  not  be  pos- 


sible for  the  slerk  to  perform  hi* 
ministerial  dntj.  Broder  t.  Oonkliu, 
08  Cal.  360,  33  Pae.  211. 

An  impreasion  seems  to  prevail 
amoD^  some  practitioners  that  a  de- 
cree in  equity  mnet  ba  signed  hj  tbe 
judge;  and  moat  of  the  elerhs  of 
courts  refuae  to  enter  a  decree 
unless  signed  hj  tbe  judge.  This  im- 
pression is  entirety  erroneous.  The 
code  makes  no  distinction  between 
judgments  and  decrees,  and  both  de- 
rive their  validitj  and  existenee  from 
tbeaame  provisions.  Now,  since  these 
pTOTisioDs  do  not  require  a  judgment 
in  an  action  at  law  to  be  signed  (Clink 
V.  Thurston,  47  Cal.  21),  how  can  tli^ 
be  construed  to  require  the  signing  of 
a  bill  in  ecjuityl  Tbe  term  "decree" 
is  not  mentioned  in  this  portion  of  the 
code.  It  is  frequently  used  by  the 
legislature,  but  "not  as  a  designation 
of  something  different  from  a  judg- 
ment bnt  rather  a  judgment  of  a.par- 
tieular  character."  See  McQarraban 
V.  MazweU,  £8  Cal.  75. 

The  notion  that  decrees  In  equity 
inuit  be  signed  probably  aroM  in  this 
way:  Through  carelessness  or  unskill- 
fulnen  in  drawing  flndinga,  the  "con- 
clusions of  law"  often  failed  to  fully 
inform  the  clerk  as  to  what  decree  was 
to  ba  entered.  In  this  difllcultj  it 
became  a  habit  of  clerks  to  require. 
the  attorneys  for  the  successful  party 
to  draw  tbe  decree  to  be  entered,  and 
in  order  to  prevent  the  attorneys  from 
patting  clauses  in  tbe  decree  which  the 
judges  did  not  intend,  it  became  the 
Ifractice  for  the  attorneys  to  get  the 
jndge  to  mark  the  draft  "correct,"  or 
to  affix  his  signature  in  token  of  its 
correctness.  And  after  a  while  the 
clerks  became  imbued  with  tbe  idea 
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express  direction  is  a  necessary  prerequisite  for  the  purpose  of 
conferring  authority  to  make  the  eutry. 

Prior  to  the  amendment  of  1907,  whereby  the  concluding  sen- 
.  tence,  "In  no  case  is  a  judgment  effectaal  for  any  purpose  until 
80  entered,"  was  added  to  section  664,  it  was  the  established  rule 
that  a  judgment  became  effective  in  every  essential  particular 
from  the  moment  of  its  rendition.  Thus,  a  decree  of  divorce  was 
held  to  be  operative  at  once  upon  its  rendition,  and  that  the 
failure  of  the  clerk  to  enter  the  judgment  did  not  have  the  effect 
of  postponing  Buch  operation,**  The  effect  of  the  amendment 
has  not  received  construction  at  the  hands  of  the  appellate 
courts,  but  it  is  believed  that,  upon  principle,  mere  postponement 
of  entry  of  judgment  can  have  no  effect  upon  the  essential 
characteristics  of  a  judgment  as  rendered.  Being  the  action  of 
the  court,  it  Lb  difficult  to 'believe  that  it  was  the  purpose  of  the 
legislature  to  deprive  the  court  of  its  natural  functions,  and  to 
suspend  the  judicial  character  of  its  actions  or  make  them  de- 
pendent upon  the  act  of  a  mere  ministerial  offidal.  It  is  sug- 
gested that  the  intent  of  the  law-making  body  was  merely  to  adopt 
a  convenient  rule  of  practice  by  fixing  entry  of  judgment  rather 
than  rendition  as  the  point  of  initiation  of  subsequent  proceed- 

th&t  in  no  CAM  could  Aej  enter  & 
decree  unleu  gigned.  The  tbeory  of 
the  sUtute,  however,  U  that  the  eon- 
cluBiona  of  l&w  &t  the  end  of  the  find- 
ings ehould  Bt&te  what  relief  the  buc- 
ceufDl  part;  is  entitled  to,  both  in 
•rctiona  at  law  and  in  equit;.  In  eithar 
case  the  judgment  or  decree  ehould  be 
that  the  partj  liave  the  relief  to  which 
be  ia  declared  to  be  entitled  hj  ttie 
eoneliuiona  of  law. 

But  it  is  the  almost  invariable  cus- 
tom in  thie  state  for  decrees  in  equity 
to  be  sigiied;  and,  where  the  judge 
doet  sign  the  decree,  the  signeture  is 
intended  "to  give  the  clerk  a  surer 
means  of  correct!;  entering  what  has 
been  adjudged."  See  Eetete  of  Cook, 
TT  Cal.  220,  II  Am.  St.  Eep.  267.  17 
Pac.  923,  16  Pae.  431,  1  L.  E.  A.  607; 
Byrne  v.  Hoag,  116  Cal.   1,  47  Pae. 


775. 

It  la  said  to  be  immaterial  whether 
a  judgment  be  reduced  to  writing  or 
be  in  writing  when  rendered,  or  after- 
ward, in  the  absence  of  a  statutory 
requirement    to    that    effect.     If    the 


clerk  aceepta  a  draft  of  the  judgment 
from  the  prevailing  party,  it  is  &r  hia 
own  convenience.  He  is  under  no  ob- 
ligation to  offer  it  to  the  losing  party 
for  his  aeeeptanee.  Nor  is  it  neces- 
aaty  for  him  to  submit  it  to  the  judge 
for  a  like  purpose.  "The  court  renden 
judgments,  but  the  clerk  records  them. 
He  ia  the  recording  officer  of  tbe 
court,  and  hia  records  import  absolute 
verity.  There  is  no  law  in  thie  ter- 
ritory requiring  the  judge  to  aign 
journal    entries   prepared    oy   coonwl 

and   intended   to   be   record^ 

The  practice  which  has  prevailed  of 
submitting  journal  entries  to  the 
judge  for  hia  aigeatnre  ia  in  aid  of 
the  clerk,  and  for  his  information  and 

grotectiOQ."  Boyuton  v.  Crockett,  12 
H,  57,  89  Pac.  868. 
The  aignature  of  the  judge  to  the 
joarnal  entry  ia  not  necessary  to  make 
it  valid.  Ritchie  v.  Carpenter,  2  Waslu 
S12,  26  Am.  Bt.  Bep.  877,  2S  Pae.  880; 
Ainsworth  v.  Territory,  3  Wash  Ter. 
2T0,  14  Pac.  690. 
"  See  not«  3,  («pF& 
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ings.  However  this  may  be,  antll  the  Rmendment  receives 
jadicial  conBtmctioa,  the  question  must  be  regarded  as  an  open 
one.'*' 

After  judgment  has  been  entered  in  the  manner  above  outlined 
it  is  the  further  duty  of  the  clerk  to  attach  together  and  file  the 
pleadings,  a  copy  of  the  judgment  entered  by  him,  and  the  other 
papers  designated  by  section  670  of  the  Code  of  Civil  Procedure.** 

It  thus  appears  that  whatever  may  have  been  the  former  rule 
of  procedure,  or  however  the  courts  may  construe  the  recent 
amendments  affecting  the  time  and  manner  of  entering  judgment 
and  the  effect  of  judgment  prior  to  entry,  it  is  certain  that,  whether 
signed  or  unsigned,  in  writing  or  in  esse  in  the  decision  of  the  court 
or  the  verdict  of  a  jury,  or  whether  there  is  or  is  not  an  order  for 
judgment,***  or  a  request  for  entry  thereof,  or  whether  or  not  the 
clerk  enters  judgment  within  the  time  designated  by  section  664, 
until  actually  entered  in  the  judgment-book,  no  appeal  can  be 
taken  therefrom,  and  that  the  judgment  to  be  appealed  from  is  the 
jadgment  as  entered  under  the  provisionfl  of  that  section ;  *■  and 


'*»  Previoua  to  the  uneudmenta  re- 
ferred to,  it  wu  well  naderstood  that 
tlie  failure  of  tbe  clerk  to  perform 
hie  dDt7  iTould  not  affect  the  validit7 
of  tbe  jndgment  (see  Baker  t. 
Briekell,  lOg  Cal.  OSO,  36  Pac.  »S0; 
Edwards  t.  Hellingi,  103  Cal.  204,  37 
Pac.  21S),  or  eveii  Biupend  ita  opera- 
tion. See  In  re  Newman,  7G  Cal.  213, 
7  An.  St.  Sep.  146,  IS  Pac.  8S7;  In  re 
Cook,  77  Cal.  220,  H  Am.  St.  Eep.  . 
207,  17  Pae.  923,  19  Pac.  431;  Otto 
▼.  liong,  144  Cal.  144,  77  Pae.  SS5. 
Thia  doctrine  was  baaed  upon  the 
principle  that  the  rendition  of  the 
judgment  waa  Judicial;  tba  entry, 
merel;  ministerial.  See  Niles  v.  Ed- 
wards, 9S  Cal.  41,  30  Pao.  134;  Ton 
Schmidt  T.  Widb«T,  99  Cal.  511,  34 
Pae.  109.  But  it  was  also  tbe  eatab- 
liahed  rule  that  a  judgment  was  not 
final  nntil  entry  in  Uie  judgment -book. 
See  note  3,  tupro.  The  court  can,  at 
any  time  before  entry  of  the  judg- 
ment, change  ita  concluaions  of  law 
upon  the  facta.  Condee  t.  Barton,  62 
CaL  1;  Crim  v.  leasing,  89  Cal.  47S, 
S3  Am.  St.  Bep.  491,  28  Pae.  1074; 
Brady  y.  Bnike,  BO  Cal.  1,  27  Pac.  52. 
The  manifeet  inconaistenciea  of  theae 
TarioDB  decisiona  and  rules  are  of  a 


minor  character,  and  do  not  affect  tli« 
geueHkl  principle  that  validity  and  in- 

trinaie  force  of  the  judgment  reats 
□pen  the  fact  tbat  it  waa  rendered 
rather  than  that  it  waa  entered^  and 
for  this  reaaon  it  is  difficult  to  discern 
any  fundamental  change  wrought  by 
the  last  aenteDCe  of  section  664,  "In 
no  case  is  a  judgment  effectual  for  any 
purpose  until  so  entered,"  beyond  that 
Euggeated  in  the  text  with  respect  to 
the  practice. 

I*  There  can  be  no  auch  thing  as  & 
JQdgmcBt-roll  until  after  tbe  jadgment 
la  entered.  Section  670,  California 
Code  of  Civil  Procedure.  But  after 
the  judgment  ia  entered,  the  fact  that 
the  clerk  neglected  his  duty  of  attach- 
ing together  the  requisite  papers  does 
Dot  prevent  there  being  a  "judgment- 
rail."  See  Sharp  w.  Lumley,  31  Cal. 
611. 

lu  See  Macnevin  t.  Maenerin,  63 
CaJ.  186,  for  distinction  between  order 
for  judgment  and  judgment  itself. 
Alao  Durant  v.  Comegys,  3  Idaho,  67, 
35  Am.  St.  Rep.  267,  26  Pac.  753. 

M  In  Wood,  Curtia  ft  Co.  v.  Mis- 
souri Pac.  By.  Co.,  152  Cal.  344,  92  Pac. 
868,  Justice  Angellotti,  for  the  court, 
said:    "Section  668  of  the  Code   of 
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this  is  true  aotwithstandiog  the  fact  that  the  rendition  is  the 
judicial  and  entry  the  ministerial  act.*' 

Section  963,  quoted  in  the  preceding  section,  provides  that  an 
appeal  may  be  taken  from  the  final  judgment  of  a  superior  court 
"entered  in  an  action,  or  special  proceeding."  And  sectiou  939 
provides  that: 

"An  appeal  may  be  taken;  ■ 

"1.  From  a  final  judgment  in  an  action  or  special  proceeding, 
commenced  in  the  court  in  which  the  same  is  rendered,  within  sir 
months  after  the  entry  of  judgment.  But  an  exception  to  the 
decision  or  verdict,  on  the  ground  that  it  is  not  supported  by  the 
evidence,  cannot  be  reviewed  on  an  appeal  from  the  judgment, 
unless  the  appeal  is  taken  within  sixty  days  from  the  entry  of  the 
judgment; 

' '  2.  From  a  judgment  rendered  on  appeal  from  an  inferior  court, 
within  ninety  daya  after  the  entry  of  such  judgment; 

"3 from    an    interlocutory    judgment hereafter 

made  or  entered  in  any  action  for  divorce  or  to  redeem  real  or 
personal  property  from  a  mortgage  thereof,  or  lien  thereon,  de- 
termining such  right  to  redeem  and  ordering  an  accounting ;  from  an 

and  indifferent  practleea  wbether  tlift 
judgment  was  setually  entered  at  thtt 
dBt«  iodoreed  is  the  record.  It  has 
been  is  id  with  Bome  Bhoir  of  reaaon 


Civil  Procedure  providea:  "The  clerk 
must  keep  with  the  reeorda  of  the 
court,  a  book  to  be  called  the  "jodg- 
meot-book,"  in  which  judgmenta  muBt 
be  entered.'  This  section  by  ita  terma 
include*  all  final  judgments  in  civil 
actions,  and  in  the  absence  ot  pro- 
vision elsewhere  applicable  to  the 
judgment  here  involved,  must  goviim." 

Bee  section  204,  post,  as  to  distinc- 
tion between  entry  of  judgments  and 
entry  of  orders  in  the  minute-book,  as 
affecting  appeals  therefrom;  and  also 
as  to  the  possible  exception  to  the  role 
here  stated  in  section  SSI,  Code  of 
Civil  Procedure. 

*'  See  note  24a,  tvpra. 

Since  the  entry  of  the  judgment  is, 
by  our  practice,  made  the  initial  point 
of  commencement  of  so  many  rights 
and  remedies,  no  more  important  duty 
can  be  conceived  in  the  whole  range 
of  duties  of  tbe  clerk  than  that  of 
keeping  a  correct  and  readily  avail- 
able record  of  the  exact  time  when 
such  entry  iras  made.  Unfortunately, 
this  importance  is  not  always  recog- 
nised, and  it  sometimu  becomes  neces- 
nrj  to  determine  from  a  mau  of  loose 


is  to  be  accepted  as  a  rule,  diould, 
however,  be  confined  to  cases  where 
entry  is  made  and  the  record  thereof 
indorsed  in  an  orderly  and  logical 
course  of  business.  There  is  aeriona 
question  whether  it  should  be  accepted 
at  all.  Aside  from  the  character  of 
pnnui  facie  verity  which  this  record 
shares  with  all  public  records,  no 
reason  suggests  itself  why  ita  truth 
should  require  the  support  of  legal 
conclusion,  unless  it  be,  as  is  Bomv- 
ttmes  intimated,  the  well-worn  one  of 
public  policy. 

Whatever  controversy  there  may  be 
upon  this  point,  it  is  well  settled  that 
the  prima  facie  correctness  of  the 
certificate  date  must  be  overturned,  as 
in  other  cases,  by  positive  evidence, 
and  the  burden  is  upon  him  who  at- 
tacks its  verity.  Bee  Menziee  v.  Wat- 
son, lOS  Cal.  112,  3S  Pae.  Ul. 
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interlocotory  judgment  in  actions  for  partition  of  real  property; 
.  .  .  .  ,  within  sixty  days  after  the  ...  .  interlocutory  judgment 
is  made  and  entered  in  the  minutes  of  the  court,  or  filed  with  the 
clerk. ' '  *• 

These  sections  seem  plain.  The  thing  to  be  appealed  from  is 
the  judgment  which  is  entered  by  the  clerk.  Interlocutory  judg- 
ments are  different  from  judgments  in  other  actions,  in  that  they 
are  not  required  to  be  entered  in  the  judgment-booh,  but  only  to 
be  entered  in  the  minutes  or  filed  with  the  clerk.  But  even  in 
snch  cases  the  judgment  must  be  entered  in  the  minutes  or  filed 
with  the  clerk  before  an  appeal  from  it  can  be  taken.  The  party 
cannot  appeal  from  the  findings  and  conclusions  of  law  which  are 
signed  by  the  judge  and  filed;**  and  in  ordinary  actions  the  judg- 
ment must  be  entered  in  the  judgment-book,  as  is  above  shown. 
Until  there  is  such  entry  no  appeal  from  the  judgment  can  be 
taken.  In  McLaughlin  t.  Doherty,*"  the  order  for  judgment  was 
made  October  7th;  the  notice  of  appeal  "from  the  judgment"  was 
served  and  filed  on  October  17th;  but  the  judgment  was  not 
entered  by  the  clerk  until  October  29tb.  The  appeal  was  dismissed, 
and  Sharpstein,  J.,  delivering  the  opinion  of  department  two,  said: 

"Section  939  of  the  Code  of  Civil  Procedure  provides  that  'an 
appeal  may  be  taken  from  the  final  judgment  ....  within  one 
year  after  the  entry  of  judgment.'  This  appeal  is  from  a  final 
judgment.  Prior  to  the  adoption  of  the  code,  section  336  of  the 
Practice  Act  authorized  an  appeal  to  be  taken  from  a  final  judg- 
ment 'within  one  year  after  the  rendition  of  the  judgment.'     In 

M  See  not^  6,  tupra,  for  iTnopsis  Baldwin,  72  Cal.  192,  13  Pm.  475; 

of  MctioiiB  of  other  eodea  earren>ond-  Ooderdonk  t.  San  Fntueiseo,  7S  CkI. 

ing  to  wetion  939    of  tha  California  535,  17  Poe.  e7S;   Scburtz  t.  Bomei, 

Code  of  CItU  Procedure.    As  to  section  81  Cal.  214,  22  Pac.  667  (decided  prior 

9S3,  aee  MetioiL  7096,  Bevised  Codes  to     ameadment     of     1007     ebangiotf 

of  Montana.  "rendition"  to  "entrj"  in  last  line  of 

»  Lorenc   v.   Jacobs,   63    Cal.   24;  subdivision  1  of  section  939,  Code  of 

Miller   t.   Sharp,   Bi   Cal.    590.     See,  Civil  Proeedure,  the  court  holding  that 

also,  GrB7  v.  Cederholm,  2  Idaho,  34,  althangh  the  appeal  was  token  irithin 

3  Pac  12;  Btebbins  T.  Savage,  5  Mont.  sixty   dsjs    from   entr}*,    it   iraa    not 

253,  5  Pae.  278;  Thirant  v.  Comegys,  3  taken  within  sixty  days  from  rendition 

Idaho,  67,  35  Am.  St  Bep.  267,  2ft  of  judgment,  and  hence  the  evidence 

Pae.  755.  eotdd  not  be  reviewed) ;  Home  v.  Ksp- 

»  54  Cal.  519.     See,  also,  Preston  Ian,  84  Cal.  486,  24  Pae.  119;  Brady 

T.  Hearst,  54  Cal.  595;   Trenoath  v.  v.  Burke,  90  Cal.  1,  27  Pae.  52;  Painter 

Farrington,  54  Cal.   273;    Thomaa  v.  v.  Paint«r,  113  Cal,  371,  45  Pae.  889; 

Anderson,    55     Cal.     43;     People    v.  McHugh  v.  Adkins,  117  Cal.  228,  49 

Center,   60  Cal.   551,   5   Poc.    263,   6  Pae.   2;    WelU   v.   Kreyenhagen,   117 

Pae.  481;  Simple  v.  Conway,  69  CaL  Cal.  329,  49  Pae.  12S;   Wool  v.  Eti- 

71,  10  Pae  189;  Schroder  v.  Schmidt,  wanda  etc.  Co.,  122  Cal.  152,  54  Pae. 

71  CaL  399,  12  Paa.  302;  Tyrrell  T.  726;  and  see  section  204,  post. 
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Qrsy  V.  Palmer,  28  Cal.  416,  this  provision  of  the  Practice  Act 
was  before  thia  court  for  a  construction,  and  tlie  court  in   its 
opinion  defined  with  precision  and  minuteness  the  distinction  be- 
tween the  rendition  and  the  entry  of  a  final  judgment  within  the 
meaning  of  that  act     The  distinction  which  the  court  drew  between 
the  two  was  that  a  judgment  is  rendered  when  ordered  by  the  court 
and  entered  when  actually  entered  in  the  judgment-book.     'We 
cannot,'  says  the  coort,  'resist  the  conclusion  that  the  terms  "rendi- 
tion" and  "entry"  are  used  in  different  senses,  and  to  express  the 
idea  appropriate  to  those  words  respectively.'    This  decision  was 
cited  and  approved  afterward  in  many  other  cases  by  the  some 
court  before  the  enactment  of  the  code.     The  legislature  must  be 
presumed  to  have  been  familiar  with  these  decisitms,  and  to  have 
had  them  in  view  when  it  changed  the  clause  as  above  stated.    It 
adopted  the  definitions  which  the  court  had  given  to  the  two  words 
by  substituting  one  for  the  other.     It  in  effect  enacted  that  there- 
after an  appeal  must  be  taken    within    one  year  after  the  entry 
instead  of  within  one  year  after  the  rendition  of  a  judgment,  and 
that  both  the  'entry'  and  the  'rendition'  of  a  judgment  had  been 
correctly  defined  by  this  court.    Unless  we  hold  that  the  words 
'rendition'  and  'entry'  mean  one  and  the  same  thing,  we  must  fix 
upon  one  or  the  other  as  the  time  after  which  an  appeal  may  be 
taken.     If  a  judgment  is   'entered'   when    'rendered'  within  the 
meaning  of  the  code,  then  this  appeal  was  taken  after  the  entry  ot 
the  judgment;  otherwise  not.     Section  936  of  the  Code  ©f  Civil 
Procedure  provides  that  'a  judgment  or  order  in  a  civil  action, 
except  when  expressly  made  final  by  this  code,  may  be  reviewed 
as  prescribed  in  this  title,  and  not  otherwise.'    One  of  the  require- 
menta  of  that  title  is  that  an  appeal  be  taken  'within  one  year  after 
the  entry  of  the  judgment.'     If  we  are  correct  in  our  view  of 
what  constitutes  an  entry  of  a  jui^ment,  this  appeal  was  taken 
before  and  not  after  the  entry,  and  therefore  must  be  dismissed." 
An  appeal  from  the  judgment,  therefore,  must  be  taken  from  the 
judgment  which  is  entered,  and  cannot  be  taken  from  the  findings, 
or  from  the  order  for  judgment,  or  from  the  verdict."* 

•o»  People  T,  HUI,  1  Cal.  App.  41*,  ing  judgment  to  be  enterect   for  it- 

82  Pac,  398.  fcndant     naa     held     in     Lieker    t. 

That  an  order  for  judgment  is  not  O'Rourke,  28  Mont.  129,  72  Pac.  416, 

a  judgment,  and  cannot  be  made  the  755,  not  to  be  a  judgment.    An  antrj 

Bnbject   of  an   appeal,   naa   held    in  on  fludiogi  of  fact  and  conelDsiou  of 

State  T.  District  Court,  32  Mont.  37,  law,  with  an  order  for  judgment  on 

7U  Pac.  546.    A  minute  entry  direct-  which  no  flnol  order  or  judgment  wai 
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Aside  from  the  necessity  of  prosecating  tbe  appeal  from  the  judg- 
ment as  rendered,  or  as  entered,  as  the  case  may  be,  the  appeal  most 
always  be  from  the  final  judgment  rather  than  from  an  inter- 
locutory or  intermediate  one.'"^ 

ever  entered,  ms  held  in  Tbombtug 
T.  Gutridge,  46  Or.  2M,  80  Pec.  100, 
not  to  be  BQch  a  finkl  order  u  might 
be  Teviewcrd  nnder  Metiou  S47,  B.  & 
C.  Comp.. 

But  the  ineeenf  dI  pKTt7  eaimot  de- 
prive liM  ■idvermiy  of  an  appeal  b; 
failing  or  neglecting  to  have  a 
rendered  jadgment  entered.  Hjnea  r. 
Barnes,  30  Mont.  25,  75  Pae.  E23. 

■Ob  As  to  the  flnalit;  of  the  judg- 
ment or  order  aa  determining  ita  ap- 
pealabilitj,  tee  section  184,  po«t. 

No  appeal  Ilea  ezupt  from  the 
flnal  order,  deeiaion,  or  judgment. 
Gentz's  EiUte  v.  Oallea,  14  N.  M. 
341,  93  Pae.  702.  An  appeal  wOI  not 
lie  from  an  inteiloeDtorj  order.  De 
Barriflon  r.  Perea,  11  N.  H.  505,  70 
Pac.  S58. 

Section  6,  article  7,  Constitation  of 
Oregon,  providn  expTewl;  that  "the 
■npreme  court  ahall  bave  jurisdiction 
onlT-  to  revise  tbe  Anal  decisions  of  the 
circuit  court";  and  under  this  pro- 
vision the  supreme  court  bas  held  that 
"finalitj  must  be  put  to  the  suit  bj 
tbe  circuit  court  before  it  can  be  re- 
viewed in  the  supreme  court."  Shirlej 
V.  Birch,  16  Or.  1,  18  Pae.  344.  The 
JBrisdiction  of  the  mprame  court  has 
been  held  to  be  restricted  to  the  re- 
vision of  final  decrees  alone.  Conrad 
V.  Packing  Co.,  34  Or.  337,  49  Pae. 
65B,  S2  Pae.  1134,  57  Pae.  1021.  An 
order  to  be  appealable  must  be  one 
whteb  not  only  affects  a  substantial 
riglit,  but  one  which  in  effect  deter- 
mines tbe  action.  State  v.  Brown,  5 
Or.  119;  Wolfer  v,  Horst,  47  Or.  158, 
80  Pae.  419,  82  Pae.  20;  Basche  v. 
Pringle,  21  Or.  24,  26  Pae.  863.  An 
appeal  dore  not  lie  from  an  order 
snstaining  a  demuTrer  to  a  com- 
plaint, such  order  not  being  a  deter- 
mination of  the  action.  Oiant  etc. 
Co.  V.  Oregon  etc.  Co.,  54  Or.  325,  101 
Pae.  209,  103  Pae.  001;  State  v. 
Brown,  mpra;  State  v,  Beenrity  etc. 
Co.,  28  Or.  410,  43  Pae.  160.  But  if 
tl>e  party  whose  pleading  is  beld  in- 

"  '     '     on    demurrer    declines    to 


amend  or  to  file  a  new  pleading,  stand- 
ing tbercon,  so  that  judgment  goea 
against  him,  such  judgment  is  nnal 
and  appealable.  Hendy  etc  Works  v. 
Portland  Savings  Bank,  21  Or.  BO,  32 
Pae.  1036;  Kearns  v.  FoUansby,  IS 
Or.  597,  18  Pae.  478;  Willis  v.  Marks, 
29  Or.  4S3,  45  Pae.  293;  Brownell  v. 
Salem  etc.  Co.,  48  Or.  526,  87  Pae. 
770. 

The  Constitution  of  Utah  ezpressi; 
limits  tl>e  appellate  jurisdiction  of  its 
supreme  court  to  final  judgments,  and 
this  lias  been  construed  to  inhibit  it 
from  entertaining  appeals  from  new 
trial  orders.  See  note  21d,  section  1S4, 
pott.  And,  by  implieatiou,  the  pro- 
vision of  the  Constitution,  section  9, 
article  8,  limiting  its  appellate  jur- 
isdiction in  this  way,  has  been  held  to 
exclude  its  jurisdiction  to  entertain 
appeals  from  any  nve  final  judg- 
ments. North  Point  etc.  Co.  t.  Utah 
etc.  Co.,  14  Utah,  1S5,  46  Pae.  824; 
Eastman  v.  Ourrey,  14  Uuh,  IBB,  46 
Pae.  828;  and  see  cases  cited  in  note 
21d,  section  184,  post,  in  connection 
with  tbe  reference  to  appeals  from 
new  trial  orders. 

The  rule  limiting  appellate  juriadie- 
tioD  to  final  judgments  alone  does  not, 
however,  rest  upon  the  necessity  for 
express  constitutional  limitations;  al- 
though most  all  codes  contain  similar 
provisions.  The  following  decisions 
illustiate  tbe  universality  of  the  rule, 
even  in  the  absence  of  such  limita- 
tions. A  writ  of  error  under  tha 
practice  acts  of  Colorado  will  lie  only 
to  review  a  final  judgment  in  a  cause, 
and  will  not  lie  to  an  intermediate 
order.  Daniels  v.  Miller,  8  Colo.  542, 
9  Pae.  18.  See,  also,  as  to  tbe  necea- 
sity  of  finality  of  character  to  permit 
an  appeal,  Hamilton  v.  Fowler,  11 
Colo.  App.  175,  53  Pae.  7*6. 

In  Spicer  v.  Bimma,  8  Aris.  347,  C7 
Pae.  610,  it  was  beld  that  the  rule  lim- 
iting the  appellate  jurisdiction  of  the 
supreme  court  to  final  judgments  was 
not  affected  by  a  special  provision  of 


gmzeJ  By  Google 


§  184  WHAT  MAT  BE  APPEALED  7B0M.  950 

A  modiflcation  of  a  judgment  on  motion  for  new  trial  is  in  effect 
a  new  judgment.*^ 
An  appeal  may  be  taken  from  a  void  judgment." 

§  184.  Wbat  is  a  Final  Jadgment.— The  term  "final  judg- 
ment" is  used  in  different  senses.  As  remarked  by  Sawyer,  J., 
in  Rills  V.  Sherwood,^  "a  judgment  may  be  a  'final  adjudioation' 
in  different  senses.  It  may  be  final  as  to  the  court  which  renders 
it  without  being  final  as  to  the  subject  matter.  'The  last  decree 
of  >an  inferior  court  is  final  in  relation  to  the  power  of  that  court, 
I  but  not  in  relation  to  the  property  itself,  unless  it  be  acquiesced 
in.'  (United  States  v.  Schooner  Peggy,  1  Crancb,  103,  [2  L.  ed. 
49],)  Although  a  judgment  may  be  final  with  reference  to  the 
court  which  pronounced  it,  and  as  such  be  the  subject  of  an  appeal, 
yet  it  is  not  necessarily  final  with  reference  to  the  property  or 
rights  affected  so  long  as  it  is  subject  to  an  appeal,  and  liable  to 
be  reversed."  The  present  inquiry  is  as  to  wbat  judgments  are 
final  with  reference  to  the  court  pronouncing  them,  or,  in  other 
words,  what  judgments  are  final  within  the  meaning  of  the  statute 
allowing  appeals  from  final  judgments.'^ 

The  definition  of  a  judgment  given  by  the  code  is  as  follows:  "A 
judgment  is  the  final  determination  of  the  rights  of  the  parties  in 
an  action  or  proceeding."*     But  this  does  not  throw  much  light 


the  statutes  Kivisg  the  conrt  appellatfl 
juriBdiction  of  bbit  tTial  orderB. 

It  bas  been  held  that  the  phrase 
"final  judgment"  JB  intended  to  cover 
those  determinations  of  eouitfl  whieli 
come  within  the  common-law  designa- 
tion, and  not  to  include  probate  otSen 
or  decrees.  See  In  re  Kellr's  Estate, 
3X  Mont.  35B,  78  Pae.  579,  79  Pac. 
2i*. 

»!.  Mann  t.  Haley,  43  Cal.  63;  bat 
look  at  Clark  v.  I>unnaiD,  46  Cal.  204. 

"  LivermoTS  v.  Campbell,  52  Cal. 
75;  Bond  v,  Paeheco,  30  Cal.  530; 
Hueratal  t.  Muir,  63  Cal.  479.  And 
see  Foi  ».  NachteheiiQ,  3  Wash.  684, 
29  Pac.  140;  Trullinger  v.  Todd,  5 
Or.  36;  Deering  v.  Qujvey,  28  Or.  556, 
38  Pbc.  710;  Oregon  etc.  Co.  y.  East- 
lack,  54  Or.  196.  103  Pac.  lOH;  Stur- 
ns  ▼.  Storgis,  61  Or.  10,  131  Am.  St. 
Sep.  724,  93  Pac.  696,  15  L.  B.  A., 
N.  S.,  1034;  Gaar  ete.  Co.  t.  Spauld- 
ing,  2  N.  D.  414,  51  N.  W.  867.  See  • 
Leraa   t.    Biehaids,    4    Idaho,    667, 


43  Pae.  S74,  where  It  was  Mid,  in- 
cidentally and  arguendo,  that  no  ap- 
peal would  lie  from  a  void  jiidgment. 

1  33  Cal.  474;  look  at  Appeal  of  S. 
O.  Houghton,  42  Cal.  S5. 

1*  In  the  present  connection  it  is 
not  Decessary  to  consider  the  queation 
of  the  finality  of  the  judgment  other- 
wise than  ai  it  affects  the  appealabil- 
ity thereof,  and  incidentally  as  it  is 
affected  by  the  appeal  itself.  In  Qil- 
more  v.  American  C.  I.  Co.,  67  Cal. 
366,  7  Pac.  781,  the  court  said:  "Until 
litigation  on  the  merits  ia  ended,  there 
is  no  finality  to  the  judgment,  in  the 
sense  of  a  final  determination  of  the 
rights  of  the  parties,  although  it  may 
have  become  final  for  the  purpose  of 
an  appeal  from  it." 

As  to  the  effect  of  an  appeal  npon 
the  finality  of  a  judgment,  see  ebapter 
36,  poll. 

*  Section  577,  Oalifomja  Code  of 
Civil  Froeedure.    This  haa  alwaja  been 
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upon  the  qnestioii  under  oonsideration.  And  iii  order  to  ascertaia 
what  are  final  judgments,  or  what  are  "fioAl  determinetions  of  the 
rig'hts  of  the  parties,"  recourse  must  be  had  to  tiie  decisions. 

The  first  case  in  our  reports  in  relation  to  the  matter  ia  LoriD^ 
V.  Illdey,*  That  action  waa  to  obtain  restitution  of  the  possession 
of  a  vessel.  The  judgment  directed  such  restitution  unless  the  de- 
fendant should  pay  a  certain  sum  of  money  within  a  fixed  period. 
It  was  held  to  be  a  "final  jadgmeat,"  and  that  an  appeal  could  be 
taken.     And  Bennett,  J,,  delivering  the  opinion,  said : 

''What,  then,  is  the  distinction  between  an  order  and  a  final 
judgmentT  The  former  is  a  decision  made  during  the  progress 
of  a  cause,  either  prior  or  subsequent  to  final  judgment,  settling 
Bome  point  of  practice,  or  some  question  collateral  to  the  m&in  issue 
presented  by  the  pleadings,  and  necessary  to  be  disposed  of  before 
such  issue  can  be  passed  upon  by  the  court,  or  necessary  to  be  deter- 
mined in  cm*rying  into  execution  the  final  judgment.  The  latter 
is  the  determination  of  the  court  upon  the  issue  presented  by  the 
pleadings,  which  ascertains  and  fixes  absolutely  and  finally  the 
rights  of  the  parties  in  the  particular  suit  in  relation  to  the  subject 
matter  in  litigation,  and  puts  an  end  to  the  suit." 

Afterward,  in  Belt  v.  Davis,*  the  above  definition  was  declared 
to  be  too  narrow.  In  Belt  v.  Davis  the  action  was  to  set  aside  a 
judgment  on  the  ground  that  it  had  been  obtained  by  "collusion, 
venality,  and  corruption."  The  determination  of  the  court  below 
was  that  the  judgment  should  be  set  aside,  and  a  new  trial  had. 
This  determination  wa»  held  to  be  a  final  judgment,  and  therefore 
appealable.     And  Bennett,  J.,  delivering  the  opinion,  said : 

"In  the  case  of  Loring  v.  Illsley,  decided  at  the  March  term  of 
this  court,  we  ventured  fr<Mn  recollection,  unaided  by  authorities, 
of  which  there  were  ^en  none  at  our  command,  to  give  a  definition 
of  an  order  as  distinguif^ed  from  a  final  judgment.  We  find  on 
looking  into  the  authorities  that    the    definition  there  attempted, 

the  deflnition.     See  Ltkwa  of  1851,  p.  piled  Laws  of  Okl&IiDma;  section  ITQ, 

73,  tee.  144.  Lord's  Oregon  Lavri;  section  230,  Cods 

See,   also,   aeetion   442,    UiUs"   An-  of  Civil  Proeedare  of  South  Dakota; 

notftted    Code    of    Colorado;    section  section  31S3,  Compiled  Laws  of  Utah; 

4350,  Berised  Codes  of  Idaho;  section  section    404,    Bern,    ft    Bsl.    Code    of 

6710,  Hsvised  Codes  of  Uontana  (sea.  Washington  (section  5OS0,  Bal.  Code) ; 

tion  1000,  Code  of  Cml  Proeedare);  section   4000,   Compiled  Statates   of 

sectiiin  3242,  Cutting's  Compiled  Laws  Wjoming. 

of      Nevada       (section      14T,      Civil  »  J  CaL  24, 

Prseties) ;  section  7000,  Bevised  Codes  •  1  CU  134. 
of  North  DakoU;  section  5910,  Com- 
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although  soMeiciitly  broad  to  cover  the  c&se  then  under  oonsideratatm, 
is  too  restricted,  and  that  the  term  'final  judgment'  has  a  somewhat 
more  comprehensive  meaning.  The  case  of  Beach  v.  Fulton  Bank, 
2  Wend.  225,  and  the  case  of  McVickar  v.  Waleott,  4  Johm.  510, 
cited  by  th«  oounsel  for  the  appellant,  are  not  in  point.  The  former 
was  an  appeal  from  an  order  of  the  chancellor,  denying  an  applica- 
tion made  by  the  appellants  to  open  the  proofs  in  the  caute,  for 
the  purpose  of  re-examining  witnesses;  and  the  latter  was  an  appeal 
from  an  order  of  the  chancellor  refusing  to  dissolve  an  injunction. 
In  each  ease,  the  appeal  was,  confessedly,  from  an  interlocutory 
order,  and  was  entertained  solely  by  virtue  of  the  statute  tb«n  in 
force,  which  expressly  extended  the  appellate  jurisdiction  of  the 
court  for  the  correction  of  errors  to  interlocutory  orders  of  the 
court  of  chancCTy. 

"On  the  other  hand,  the  supervisory  control  of  the  court  of  errors 
over  the  proceedings  of  the  supreme  court  of  New  York  reached 
only  to  final  judgments,  and  the  decisions  in  such  cases,  therefore, 
are  entitled  to  consideration  in  determining  the  question  under  dis- 
cussion. In  T&le  V.  People,  6  Johns.  602,  which  went' up  to  the 
court  of  errors  from  a  decision  of  the  supreme  court  refusing  to 
allow  a  habeas  corpus,  it  was  held  that  whenever  a  decision  was 
made  in  the  supreme  court,  which  was  final,  and  of  which  a  record 
could  be  made,  and  which  decided  the  rights  of  property  or  j>tx- 
fional  liberty,  the  court  of  errors  had  jurisdiction.  In  Clason  v. 
Shotwell,  12  Johns.  31,  on  an  indictment  for  a  forcible  entry  and 
detainer,  no  return  could  be  obtained  to  a  certiorari,  by  reason  of 
the  death  of  the  justice  before  whom  the  proceedings  were  had,  and 
the  supreme  court  investigated  the  cause  on  affidavits  and  awarded 
a  restitution.  The  court  of  errors  held  that  it  might  review  the 
proceedings  on  the  evidence  presented  to  the  court  below;  and  it 
was  said  that  the  true  inquiry  in  determining  the  question  whether 
the  decision  under  review  was  an  order  or  a  final  judgment  was 
whether  the  judicial  proceeding  constituted  a  cause  by  itself,  and 
had  received  its  final  decision  in  the  supT%me  court ;  if  so.  the  case 
contemplated  by  the  Constitution  existed,  and  the  oause  might  be 
bronght  before  the  court  of  errore  for  revision.  The  rule  as  finally 
settled  in  that  court  is  that  every  definitive  sentence  or  decision 
of  the  supreme  court,  by  which  the  merits  of  a  cause  are  determined, 
although  it  be  not  technically  a  judgment,  or  the  proceedings  are 
not  capable  of  being  enrolled  so  as  to  constitute  what  ia  technically 
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called  a  record,  is  a  judgment  within  the  meaning  of  the  law,  and 
as  sach,  sabjeet  to  the  revisory  jurisdiction  of  the  court  of  errom. 
(Graham  on  Jnris.  602.)  The  mle  ia  the  same  when  applied  to 
the  jnrisdictioa  of  the  supreme  court  of  the  state  of  New  Yoric 
in  reviewing  the  final  judgments  of  inferior  oonrts,  and  is  in  no 
respect  different  from  the  common-law  role  as  established  hy  the 
court  of  king's  bench  in  England;  according  to  which,  by  a  final 
judgment  is  to  be  understood,  not  a  final  detenninatlon  of  the  rights 
of  the  parties,  bat  merely  of  the  particular  suit.  Thus,  for  instance, 
a  judgment  of  nonsuit  other  than  where  the  plaintiff  submits  to  a 
voluntary  nonsuit  is  a  final  judgment,  even  tbou^  no  costs  be 
awarded  against  the  plaintiff,  inasmuch  as  he  is  aggrieved  by  being 
defeated  of  his  right  of  action  in  titat  suit,  and  of  his  costs  in 
proeecnting  it.  (Qraham  on  Juris.  233.)  In  strict  accordance  with 
the  rule  as  thus  given  is  the  decision  of  the  supreme  court  of  the 
United  States  in  Weston  v.  City  Council  of  Charleston,  2  Pet.  449, 
[7  L.  ed.  481].  The  twenty-^th  section  of  the  Judiciary  Act  of 
the  United  States  enacted  th&t  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equi^  of  a  state  in  which  a 
decision  in  the  snit  could  be  had,  might  be  re-examined  and  reversed 
or  affirmed  in  the  supreme  court.  It  was  held  under  this  act  that 
the  words  'final  judgment'  in  the  above  section  must  be  understood 
88  applying  to  all  judgments  and  deorees  which  determine  the  par- 
ticular cause,  and  that  it  was  not  requisite  that  such  judgments 
should  finally  decide  upon  the  rights  which  are  litigated.  This 
appears,  then,  to  be  the  correct  rule,  so  far  as  it  can  be  expressed  in 
any  general  definition,  without  reference  to  the  particular  nature 
of  each  individual  case;  but  the  remark  of  Senator  Sandford  in 
Clasmt  V.  Shotwell,  above  cited,  is  worthy  of  being  borne  in  mind 
in  connection  herewith,  'that  this  question  is  not  to  be  determined 
by  technical  definitions  and  verbal  criticisms  on  the  terms  and 
phrases  in  wbidli  judgments  have  been  or  may  be  expressed.'  " 

The  principle  affirmed  in  Belt  v.  Davis  seems  to  be  this :  that  in 
determining  the  question  whether  or  not  a  ju<^;ment  is  final  within 
the  meaning  of  the  statute  in  relation  to  appeals,  matters  of  form 
are  to  be  disregarded,  and  matters  of  substance  alone  conaidered, 
and  that  the  judgment  is  "final"  if  it  dispose  of  the  action  or  pro- 
ceeding in  which  it  was  made,  so  far  as  the  court  which  made  it  ia 
concerned,  without  reference  to  the  question  whether  the  claims  of 
the  parties  may  not  be  litigated  in  some  other  action  or  proceeding. 
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This  case  has  been  several  times  approved  and  followed.  Thns 
in  Zoller  v.  McDonald,*  it  was  held  that  an  order  of  a  county  conrt, 
disQiissiti^  an  appeal  from  a  judgment  of  a  justice  of  the  peace  in 
an  action  of  forcible  entry  and  detainer,  was  in  effect  a  SubI  judg- 
ment, asd  could  be  appealed  from;  and  the  court  said:  "It  matters 
not  in  what  form  the  determination  of  a  suit  is  put,  so  that  it 
embodies  the  final  action  of  the  court  it  is  sufScient.  (Belt  v.  Davis, 
1  Cal.  134.)"  So  in  Sacramento  etc.  R.  R.  Co.  v.  Harlan,*  an  order 
confirming  the  report  of  oommiasioners  asseasing  damages  in  a  pro- 
ceeding to  condemn  land  was  beld  to  be  a  final  judgment,  and 
Sawyer,  J.,  delivering  the  opinion,  said:  "The  action  of  the  court 
confirmiog  the  report;  of  the  commissioners  was  the  definitive  sen- 
tence or  decision  of  the  court  by  which  the  merita  of  the  nmtter 
in  dispute  in  the  special  proceedings  were  determined;  and  this 
determination  appears  to  us  to  posessall  the  essential  attributes  of 
a  final  judgment  within  the  definition  given  in  Belt  v.  Davis,  1  Cal. 
137."' 

The  following  are  applications  of  the  imnciple  stated. 

A  proceeding  before  the  district  judge,  under  the  act  of  1850, 
to  test  the  validity  of  the  directors  of  a  railroad  oorporation  was 
held  to  be  a  final  judgment.*  So  a  judgment  upon  an-  award  is 
a  final  judgment,  and  is  appealable.*  So  a  judgment  directing  the 
removal  of  the  president  and  secretary  of  a  corporation,  and  eDJoin> 
ing  the  corporation  from  transacting  further  business,  and  appoint- 

•  23  Cal.  136.     Ac  order  djamisaing  th«  award;  and  npon  the  point  whether 

an   action   ia   a   Bnal   judgment.     See  it  would  bava  this  effect  we  ezpreaa  no 

Dowliug  V.  Polaek,  18  Cal.  625;  Leew  opinion." 

T.   Sherwood,   21   Cal.   ISl;    ZoUer   t.  '  But  where  the  etatute  anthorizing 

McDonald,  23  Cal.  136;   and  look  at  a   proceeding   to    condemn   land   pro- 

McLeran  t.  McNamara,  S5  Cal.  SOS;  Tided  that  the  district  court  should  ap- 

and   People   t.   PfeiGTer,    59    Cat.    89.  point  three  eommiSBioners  to  appraise 

But  an  order  setting  aside  a  diamiaaal,  the   land,   and   that   "upon   judgment 

it  aeems,  ia  not.     Dimick  t.  Derringer,  being  rendered  for  the  condemnation 

32  Cal.  48S;'Oate8  t.  Walker,  35  Cal.  of   said   springe   and   lands,   and   ap- 

£S9.     As  to  Dimick  t.  Derringer,  sea  praising  the  value  thereof,  and  npon 

section  196,  pott,  in  relation  to  special  filing  in  said  proceeding  a  written  eer- 

orders  made  aftei  final  judgment.  tiScate  bj  the  governor  approving  said 

«  24  Cal.   334.     This  case  was  ap-  valuation,  the  controller  shall  draw  lila 

proved  aad  fallowed  in  S.  F.  ft  8.  J.  B.  warrant,  etc,  it  was  held  that  untU  tiie 

R.  Co.  V.  Mahanej,  29  Cal.  112,  and  governor  approved  the  valuation,  there 

Phillips   V.    Pease,   39    Cal.    582.     In  was  no  final  judgment  and  no  appeal 

Phillips  V.  Pease,  the  court,  after  aaj'  could   be   taken.     People   v.   Ptelffer, 

ing  that  the  order  eonfirming  the  re-  59  Cal.  Sft.     The  act  under  which  tie 

tort   was   a   final    judgment,   added:  proceeding   was    had   ts   in   I«ws   of 

K,       ■.      .  -  


''Nor  do  we  think  this  necessarilj  dtf-  1875-76,  p.  SIS. 

penda  upon  the  question  whether  the  '  Brewster  v.  Hartley,  37  Cal.  IS, 

award  and  judgment  are  binding  upon  "  '—   ""  "" 

the  company  to  take  the  land  and  pay 
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ing  a,  receiTer  to  take  entire  charge  of  the  affsin  of  the  eorporation, 
and  decreeing  timt  one  of  the  directors  pey  certain  money  over  to 
the  corporation,  and  certain  money  to  the  plaintiff  (a  stockholder), 
and  that  the  receiver  sell  certain  stock,  and  collect  all  moneys  due 
to  the  corporatioB,  and  pay  the  expenses,  etc.,  and  bring  the  balance 
into  court,  was  held  to  be  a  final  judgment,  and  therefore  appeal- 
able.** So  where  one  Jones  brought  an  action  against  his  copart- 
ners, and  obtained  a  judgment  "for  a  dissolution  of  the.partnerahip, 
and  ordering  a  sale  of  aU  its  property  and  effects,  out  of  the  pro- 
ceeds of  which  it  directed  to  be  paid :  Piret,  the  expenses  of  the  sale. 
Second,  any  balance  due  to  the  receiver.  Third,  Jones'  costs  and 
diahnrsemenia  in  the  ikction,  taxed  at  five  hundred  and  eighty-eight 
dollars  and  five  cents.  Fourth,  to  Jones,  on  account  of  an  indebt- 
edness of  the  partnership  to  him,  the  sum  of  eighteen  thousand  nine 
hundred  and  sixty-four  dollars.  Fifth,  if  there  remained  any  of 
the  proceeds  after  satisfying  these  sums,  it  was  to  be  distributed 
amongst  the  copartners  in  certain  proportions  fixed  by  the  decree," 
an  appeal  was  entertained  by  the  supreme  court,  and  the  judgment 
affirmed,  with  a  slight  modification;  and  in  a  subsequent  contro- 
versy growing  out  of  the  execution  of  the  judgment,  the  question 
arose  as  to  whether  the  decree  was  "final,"  and  the  court  held  that 
it  was,  saying:  "The  plaintiff  in  this  action  treated  the  decree  as 
final  when  he  prosecuted  an  appeal  from  it.  If  it  was  not  final, 
bis  appeal  should  have  been  dismissed  on  that  ground.  But  we 
entertained  the  appeal  and  decided  the  cause,  and  in  justice  the 
pliuntiff  should  not  be  estopped  to  deny  the  finality  of  the  decree. 
But  we  entertain  no  doubt  that  it  was  final.  It  ascertained  and 
adjudged  that  a  certain  sam  of  money  was  due  to  Jones,  and  deter- 
mined the  whole  matter  in  litigation.  Nothing  thereafter  remained 
to  be  done  except  to  execute  the  decree  by  a  sale  of  the  propwty, 
and  a  distribution  of  the  proceeds  in  the  manner  fixed  by  the  decree 
itself.  This  was  a  ministerial  duty,  and  nothing  was  left  for  the 
court  to  do  except  to  see  that  the  decree  was  properly  executed.  It 
comes  fully  within  the  definition  of  a  final  judgment  as  defined  by 
section  one  hundred  and  f orty-fotir  of  the  Practice  Act. ' ' "  But 
a  decree  dissolving  a  partnership  and  settling  the  proportionate 
interest  of  each  partner,  and  directing  an  account  to  be  taken  before 
a  oommtssioner  appointed  for  that  purpose  {which  account  was  sub- 

w  Neall  T.   mn,  16  CkI.   149,  76  Am.  Dm.  COS.    As  to    tUs    «mM    Me 
note  below. 
u  CUA  T.  BaunUD,  M  CsL  SOL 
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ject  to  the  approval  of  the  court),  and  a  sale  of  the  entire  estate 
and  division  of  the  proceeds,  waa  held  not  to  he  a  final  judgment. 
And  Burnett,  J.,  delivering  the  opinion,  after  the  citation  of  author- 
ities, said:  "In  the  cases  mentioned  above,  the  sum  due  to  the  party 
was  specifically  ascertained  and  apecifically  stated.  In  the  present 
case  the  fact  of  partnership  and  original  proportion  of  each  partner 
in  the  partnerships  were  settled ;  but  the  partnership  accounts  had 
to  be  taken,  and  the  question  whether  any  of  the  real  estate  should 
be  sold,  and  what  portion  remained  open.  The  decree  had  not 
ascertained  any  specific  sum  as  due  to  any  one  or  more  of  the  part- 
ners. It  was  evidently  not  a  final  decree,  but  interlocutory.  This 
decree  was  necessary  before  any  accounts  could  be  taken,  and  the 
present  relative  rights  of  the  parties  determined.  The  decree  did 
not  settle  their  present  condition,  but  only  the  original  terms  of 
the  partnership.  It  might  turn  out  upon  the  accounts  being  taken 
that  Eaton  and  William  H.  Gray  had  received  their  full  share,  con- 
ceding that  the  decree  was  correct  as  to  the  original  terms  of  the 
partnership.  In  such  case  no  appeal  would  be  necessary."  ^'  The 
foregoing  extract  clearly  shows  the  distinction  between  Gray  ▼. 
Palmer,  and  the  cases  of  Neall  v.  Hill  and  Clark  v.  Dunnam,  above 
cited.  In  the  latter  cases  there  was  no  reference  to  take  an  ac- 
count;" the  sums  to  be  paid  were  ascertained  in  the  trial  before  the 
court,  and  fixed  by  the  decree,  and  nothing  remained  but  to  see  that 
the  decree  was  obeyed.  But  in  Gray  v.  Palmer,  the  decree  claimed 
to  have  been  final  did  iKit  ascertain  the  sums  due  between  the  par- 
ties. It  merely  established  a  partnership,  directed  the  assets  to  be 
sold,  and  referred  the  question  of  what  was  due  between  the  parties 
to  a  master.  Where  the  rights  of  the  parties  are  ascertained  by  an 
interlocutory  decree,  and  the  question  as  to  the  state  of  the  accounts 
is  referred,  not  only  is  there  no  final  decree  while  this  question  is 
undetermined,  but  even  when  the  report  has  been  filed  and  con- 
firmed, it  still  remains  for  the  court  to  decree  upon  the  whole  case.** 

1*  Qraj  T.  Palmer,  9  Cal.  816.  ot  the  referee  wm  eonfirtned,  and  it 

i»  In  Neall  v.  Hill,  Cope,  J.,  deliv-  would   seem  that  Home  general  direc- 

ering  the  opinion,  aaid:  "The  fact  that  tion    tMt    the   plaintiff   should    hsv« 

the  judgment  provided  for  the  taking  judgment   must   have   found    its   waj 

of   an   account   does   not   destroj   its  into     the    minutes.     The     court,     per 

effect  as  a  final  adjudication  of  the  Temple,  J.,  said:  "The  conflrraatioB  of 

rights  of  the  partieB."     But  according  the  report,  and  the  order  that  judg- 

to  the   report  no  aecoant  appears   to  menf  he  entered  for  the  plaintiff,  wsa 

have  be«n  ordered.     And  the  remark  of  not    the    rendition    of    the    judgment 

the  learned  justice  is  merely  a  dietwm.  within  the  meaning  of  the  three  hun- 

i«  See  Harris  t.  S.  F.  &  S.  R.  Co.,  dred  and  thirty-eixth  eeetion  of  the 

41  CtL  393.    In  that  caae  the  report  Ptaotlee  Aet,  uid  of  the  decision  in 
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The  later  eases,  however,  deal  with  the  Bubject  in  a  more  practical 
way.  The  application  «f  the  principle  that  substaoce  rather  than 
form  is  to  be  looked  to  in  the  determinatkin  of  what  are  and  what 
are  not  final  jndgmenta  within  the  meaning  of  the  code,  is  undoubt- 
edly of  great  utility  in  differentiating  ordcprs,  so  called,  whether 
interiocutory  or  not,  which  may  or  may  not  be  appealable,  eo 
nomine,  from  orders  whieh  are  in  effect  final  judgments,  and  ap- 
pealable because  they  are  so ;  but  it  must  be  conceded  that  it  does  not 
afford  much  assistance  in  arriving  at  a  definition  of  judgmeuts 
which  are  final  for  purposes  of  appeal,  suflSciently  practical  to  be 
utilized  as  a  general  test.  Subdivisions  2  and  3,  of  section  963  of 
the  Code  of  Civil  Procedure,  make  a  large  number  of  orders  appeal- 
able, eo  nomine,  without  regard  to  their  character.  Subdivision  1, 
however,  provides  for  appeals  from  judgments,  in  general,  which 
are  "final,"  and  the  cases  must  be  examined  for  a  definition  of 
"finel  judgment"  which  shall  be  more  widely  applioable  than  that 
suggested  in  Belt  v.  Davis  and  the  other  cases  above  cited.  This  is 
not  minimi^ng  the  importance  of  the  principles  there  stated,  for 
the  books  contain  many  instances  where,  the  judgment  as  entered  is 
final  in  form,  yet,  in  substance,  is  manifestly  not  so. 

In  Nolan  v.  Smith,'**  the  supreme  court  held  thst  there  must  be 
an  express  adjudication  of  the  subject  of  the  controversy  as  to  all 
of  the  parties  plaintiff  and  all  of  the  parties  defendant  before  it 
can  be  said  that  a  final  judgment  has  been  reached.  In  other 
cases,'*^  it  has  been  held  that  the  courts  will  discourage  litigation 
piecemeal,  and  that  so  far  as  the  appellate  courts  are  concerned, 
only  one  final  judgment  will  be  recognized  in  a  single  action  or  suit. 
In  Bocbat  t.  Gee,'**  the  order  was  merely  a  partial  settlement  of  a 

Onj  T.  P&Imer,  28  Cal.  416.     8om«-  of  ibe  order  while  allowing  the  action 

thing  more  remained  to  be  done  than  to  remain  in  the  condition  left  bj  it, 

the   mere    elerieal    duly    of    entering  The  eourt  held  that  the  order  wu  not 

judgment.     The   court   had   not   pro-  a  final  determination  within  the  mean- 

nonneed    judgment    upon    the    fiets  ing  of  section  963,  aubdiriaion  I,  Cali- 

foDnd,   or    determined    the   particular  farnift  Code  of  Civil  Procedure, 
relief  to  which  the?  entitled  the  plain-  '«»  Rochat  t.  Qee,  91  Cal.  355,  27 

tiff."    8ee,  alio,  Johniton  v.  Dopkina,  Pac.   670;    Ulinoia   T.   t   S.   Bank   t. 

fiCal.  83;  Baker  T.Baker,  10  CrI.  S27.  Ahord,   99   Cal.   407,   33   Pac.   1132; 

1**  137  Cal.  360,  70  Paa.  166.     Thii  Stockton  etc.  Works  t.  Insurance  Co., 

wia  B  judgment  for  eo«ta.     In  an  ac-  98  Cal.  S57,  33  Pac.  633;  Fox  t.  Hale 

tion  against   B   jnatiee   of   the   peace  &  Noreroaa  Co.,  112  Cal.  568,  44  Pac 

Bcd  hia  auretiea  a  demurrer  as  to  the  1022, 

principal  waa  overruled  and  suatained  i*«  91   Cal.   355,   27   Pae.   670.     It 

•>  to  the  sureties,  who  had  jud^m^nt  mnat  not  be  overlooked,  however,  that 

for    their    costs.     The    plaintiff    en-  there  ia  a  etaaa  of  caaea  which  seems 

deavored  to  appeal  from  thii  portion  to  form  an  exception  to  the  rule  le- 
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receiver's  account,  and  was  not  by  its  terms  made  payable  by  any 
party,  nor  was  it  enforceable  against  any  party  by  execution,  nor 
payable  out  of  any  definite  fund.  The  appellant  claimed  tiiat  it  was 
n  final  adjndication,  but  the  court  did  not  agree  with  him!  In  the 
ease  of  Grant  v.  Superior  Court,***  decided  soon  afterward,  the  court 

feired  to,  limiting  all  aetioni  to  one 
final  judgment  For  example,  in 
tlivoTce  proceeding*,  spplieationa  for 
alimony  are  Beldom  wanting;  and,  onlj 
lew  often,  applicationB  for  coudbcI 
feee  and  eoBte  of  proiecuting  or  de- 
fending tlie  suit,  euit  maney,  ae  it  is 
some  timed  called.  Such  applicaCione 
cannot  be  conaidered  aa  leparate  auiti 
but  the  J  have  all  the  earmarks  of 
proceedings  which  lead  to  separata 
judgment,  which,  when  granted,  hsTe 
nothing  to  do  with  the  final  judgment 
in  the  case.  Snch  a  judgment  is  a 
flnftl  judgment,  from  which  a  lepaiate 
appeal  maj  be  prosecuted,  distinct 
from  the  appeal  from  the  divorce 
decree.  See  Sharon  v.  Sharon,  67  C^L 
IBS,  7  Pac.  456,  635,  8  Pac.  709;  3.  C, 
76  Cal.  1,  16  Pac.  345;  White  v. 
White,  86  Cal.  212,  24  Pac.  1030; 
Kite  T.  Kite,  124  Cal.  389.  71  Am. 
St.  Bep.  82,  57  Pac.  227,  45  L.  B.  A, 
793;  Baker  t.  Baker,  136  Cal.  303, 
68  Pac.  971.  Such  an  order  is  not 
reviewable  from  the  'final  judgment. 
Sharon  v.  Sharon,  67  Cal.  1S5,  7 
Pac.  456,  635,  S  Pac.  709. 

And  there  are  other  cases  which 
are  apparently  exceptional  in  charac- 
ter. Thus  in  Los  Angeles  t.  Los 
Angeles  City  Watar  Co.,  134  Cal. 
121,  66  Pac.  198,  an  order  settling 
the  accounts  of  a  receiver,  and  direct- 
ing the  payment  of  his  compensa- 
tion by  one  of  the  parties  to  the 
actiqo,  was  held  to  be  a  final  judg- 
ment, although  made  before  there  had 
been  a  final  judgment  in  the  action 
in  which  be  naa  appointed.  Such  an 
order  was  held  to  be  a  final  determina- 
tion of  the  rights  of  the  parties  to 
the  matter  then  before  the  court.  It 
was  a  final  judgment  upon  a  colliteial 
matter  arising  out  of  the  action,  but 
in  no  wise  dependent  upon  the  final 
determination  of  the  issues  involved 
therein.  It  neither  affected,  nor  was 
affected  by,  such  final  determination. 
See,  also.  Grant  v.  Superior  Court, 
106    CaL    324,    89    Pac    604;    HaT«- 


meyer  v.  Superior  Court,  84  Cal.  327, 
18  Am.  St.  Bep.  192,  24  Pac.  IE], 
10  L.  B.  A.  627.  In  Grant  v.  Sn- 
perioi  Court,  it  was  said  that  an 
order  fixing  the  compensation  of  the 
receiver  of  a  street  railway  company, 
whose  appointment  was  in  eieeaa  of 
the  jurisdiction  of  the  court,  could, 
of  itself,  injure  no  one;  but  that,  if, 
in  addition  to  fixing  the  compensation, 
the  order  had  provided  for  ita  pay- 
ment out  of  the  fund  in  hia  lund, 
such  order  would  be  a  final  judg- 
ment, and  anyone  interested  in  the 
fund  would  be  aggrieved,  and  might 
appeal  therefrom.  In  Havemejer  v. 
Superior  Court  is  to  be  found  a  list 
of  cases  where  the  question  of  the 
appealability  of  various  orders  as 
final  judgments  vras  discussed  in  con- 
nection  with  the  remedy  by  prohibi- 

The  supreme  court  of  Montana,  in 
State  T.  Court,  28  Mont.  227,  72  Pac 
613,  without  going  into  the  prin- 
ciples involved,  expressly  adopted  the 
view  of  the  California  court  in 
Sharon  v.  Sharon,  tvpra,  and,  apply- 
ing those  principles  in  a  case  involv- 
ing the  compensation  of  a  receiver 
whose  appointment  had  been,  by  a 
decree  of  the  supreme  court,  rendered 
nugatory,  held  that  an  order  allowing 
the  receiver  compensation,  counsel 
fees,  etc.,  was  a  final  judgment  under 
BubdivisioD  I  of  section  1722,  Code 
of  Civil  Procedure,  and  appealable 
within  a  year  after  its  rendition,  and 
not  an  order  "with  respect  to  a  re- 
ceivership" under  subdivision  2  of 
that  code,  requiring  an  appeal  to  be 
initiated  within  sixty  days.  See,  also, 
to  the  same  effect.  In  re  Finklestein, 
13  Mont.  425,  34  Pac  847;  State  *. 
Court,  14  Mont.  396,  40  Pac.  66; 
Daniels  v.  Danids,  9  Colo.  133,  10 
Pac.  657;  Chandler  v.  Cushing  etc. 
Co.,  13  Wash.  89,  42  Pac.  S48;  Pat- 
terson V.  Ward,  6  N.  D.  359,  71  N.  W. 
S48. 

iM  106  CaL  S24,  S9  Pae.  004. 
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referred  to  tlie  order  in  Bocbat  t.  Gee,  as  laclcing  on«  essential  ele- 
ment of  a  final  judgment;  i.  e.,  it  vas  not  enforceable  against  any- 
body, ancl  imposed  no  liabilify  upon  anybody.  No  one  was  deprived 
of  any  advantage  nor  subjected  to  the  imposition  of, any  burden 
by  reason  of  such  an  order.  In  other  vords,  there  was  no  "ag- 
grieved party"  within  the  meaning  of  the  code,  and  consequently 
there  can  be  no  appeal.  For  purposes  of  appeal,  therefore,  what- 
ever may  be  the  form  or  the  substance  of  the  order  in  other  respects, 
this  ia  essential. 

It  may  be  said,  therefore,  that  in  general  a  jndgment  or  order  is 
final  if  it  contains  what  may  properly  be  said  to  be  an  adjudicati<Hi 
of  the  rights  of  all  the  parties  to  the  action,  wfaetiier  plaintiffs, 
defmdants  or  /nterveners,'**  as  to  the  subject  matter  of  the  contro- 
versy. But  this  is  true  only  in  a  general  sense,  and  there  are  many 
elements  in  the  proposition  which  elude  the  most  conscientious 
efforts  in  framing  a  definition  which  may  be  regarded  as  sufficiently 
comprehensive,  and  which  is  to  be  obtained  from  the  cases  alone.**' 

iM  It  ia  well  settled  that  tb«  righU 
Kud  interests  ot  the  prineip&l  partiei 
iiUlT  become,  in  the  eourse  of  the  pro- 
ee«<diiiga,  subserriant  entirel7  to  the 
rights  aod  intereotB  of  the  interveQeTB, 
and  that,  in  the  end,  the  latter  maj 
become  the  chief  parties  to  the  eon- 
troTeray  to  the  ezclosioD  of  the  aomi- 
nal  plaintiff  and  defendant. 

In  Dusing  v.  Nelson,  7  Colo.  184, 
2  Pac.  922,  it  was  said:  "If  the 
order  entered  in  a  cause  does  not 
put  an  end  to  the  action,  but  leaves 
Bometbing  further  to  be  done  before 
the  rights  of  the  parties  are  de- 
termined, it  ia  interlocutory  and  not 
final.  To  be  final  it  mult  end  the 
particular  snit  in  which  it  is  entered." 
And  see  to  the  same  effect,  Esgermau 
».  Hoore,  2  Colo.  App.  83,  29  Pac, 
1014;  Higgina  »■  Brown,  5  Colo,  148. 
i«f  In  the  case  of  In  re  Smith,  98 
Cal,  636,  33   Pac.  7*4,  the  term  "Qnal 

jodKinent,"  as  need  in  the  first  sub- 
division of  section  963,  California  Code 
of  Civil  Procedure,  was  held  to  signify 
only  those  flnal  judgment*  which  were 

known    as    soeh  at  common   law,   and 

that    the     same    does    not    apply    to 

Btatutor7  orders  and  jud^eDts  re- 
ferred  to    in   the  third  subdivieion  of 

the  same  section. 

For      convenience,     the     cases     are 

gathered      elsewhere.    Those    dealing 


with  interlocutory  orders  are  to  be 
fcund  in  section  187,  poll;  with  special 
orders  after  judgment  in  section  196, 
pott;  and  witii  final  judgments  in  the 
latter  part  of  this  section. 

And  sea  as  to  diitinction  between 
final  judgmeats  of  dismiseal  and 
orders  for  dismisBal  under  section  S81, 
Code  of  CivU  Procedure^  Wood,  Cur- 
tis k  Go.  T.  Missouri  Pac.  Co.,  153 
Cal.  344,  92  Pac.  868. 

The  rule  in  Montana  was  stated  in 
Arnold  V.  Sinclair,  11  Mont.  556,  2S 
Am.  St.  Rep.  48B,  29  Pac.  340,  where 
it  was  held  that  if  after  the  decree 
in  equity  is  entered  no  further  ques- 
tions could  come  before  the  court  ex- 
cept such  as  are  necessary  for  carryiQK 
the  decree  into  effect,  the  decree  u 
final  within  the  meaning  of  the.  code. 
This  doctrine  was  repudiated  in  Latta 
V.  Silboum,  150  U.  S.  524,  14  Sup. 
Ct.  Bep.  201,  37  L.  ed.  1169;  bat  was 
upheld  in  Bryant  t.  Davis,  22  Mont. 
534,  57  Pac.  143. 

See,  also,  as  to  the  Montana  role, 
note  14e,  lupra. 

In  Forrester  v.  Boston  etc.  Co.,  20 
Mont,  397,  74  Pac.  1088,  76  Pac. 
311,  in  deciding  that  a  jud^ent  was 
none  the  less  final  because  it  directed 
an  accounting  and  allowing  an  attor- 
ney's fee,  said:  "We  do  not  tUnk 
that  this  reservation  of  itself  changes 
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The  earlier  decisions  are  not  very  clear  upon  the  point  as  to 
whether  an  order  refusing  to  permit  an  intervention  is  a  final  judg- 
ment or  not.  In  Wenbom  t.  Boston,'*  it  was  held  not  to  be  a  final 
judgment,  and  it  was  said  that  "the  remedy  of  the  appellants  is 
by  an  appeal  from  the  final  judgment  when  rendered,"  In  Cobum 
T.  Smart,'*  the  party  Appealed  both  from  the  judgment  and  from 
the  order  refusing  his  application  to  intervene,  and  the  court  appear 
to  have  entertained  both  appeals;  but  the  point  as  to  the  appeal- 
ability of  the  refusal  to  permit  an  intervention  was  not  considered. 
An  order  denying  an  intervention  was  in  a  later  case  oarried  to  tiie 
supreme  court  by  exception,  but  was  refused  consideration  on  the 
ground  that  no  appeal  by  the  intervener  had  been  taken.'**  The 
point  was  disposed  of  in  a  recent  case,  however,  upon  clear  and 
logical  grounds.  Justice  Shaw,  for  the  oonrt,  in  Dollenmeyer  v. 
Pryor,"''  with  respect  to  the  objection  that  the  party  asking  the 
appeal  from  the  order  should  await  the  final  judgment  between  the 
parties,  and  appeal  from  that,  or,  at  all  events,  procure  the  entry  of 
a  more  formal  judgment  denying  his  motion  from  which  he  might 
appeal,  said : 

by  a  writ  or  other  process;  nor  is  • 
any  act  rBquired  of  anj  ot  the  parties 
by  the  doing  of  which  he  would  bo 
injured  in  tbe  meantime,  in  the  sense, 
at  least,  that  he  would  be  floallj  de- 
prived of  any  HubBtantisl  pertoiul  or 
property  right,  or  suffer  an  invasion 
thereof,  unlcaa  he  can  proaecuta  an  ap- 
peal directly  from  the  order  itself. 
From  this  point  of  view  it  does  not 
fall  within  the  principle  of  the  case 
of  State  ex  re!.  Heini  v.  District 
Court,  28  Mont.  227,  72  Pae.  813  (see 
note  14e,  supra),  but  is  merely  an 
interlocutory  or  intermediate  order, 
and  falls  within  the  class  of  orders 
which  may  be  reviewed  upon  appeal 
from  the  final  judgment  in  the  ose, 
upon  exception  reserved,  under  sec- 
tion  1742  of  the  Code  of  Civil  Pro- 

A  judgment  la  not  final  while  a 
motion  for  new  trial  made  within  the 
time  allotted  by  law  is  pending  rind 
undisposed  of.  Everett  v.  Jones,  82 
Utah,  4S9,  91  Pae.  360. 

IB  23  Cal.  321. 

IS  53  Cal.  742. 

ie»  Grand    Qrove   r.   Ducbein,    105 
Cal.  218,  38  Pae.  M7. 
■    ub  150  CaL  1,  87  F»e.  610. 


tbe  character  of  the  judgment.  It  ii 
eitber  a  final  judgment  or  no  judg- 
ment. Section  1000  of  the  Code  of 
CiTil  Procedure  reada  as  follows: 
'A  judgm«nt  is  tbe  final  determination 
of  the  rights  of  tbe  parties  in  an  action 
or  proceeding.'  Section  1S20  of  the 
Mme  code  reada;  'Every  direction  of  a 
court  or  judge  made  or  entered  in  writ- 
ing and  not  included  in  a  judgment  is 
denominated  an  order.'  In  Re  Hose's 
Estate,  80  Cal.  166,  22  Pae.  S6,  the 
court  considered  provisiona  of  the  Cali- 
fonria  code  identical  vrith  section  1000 
and  1S20,  above,  and  reached  the  con- 
clusion that  there  is  no  distinction 
between  a  judgment  and  a  Snal  judg- 
ment, and  that  every  direction  of  a 
court  in  writing  must  fall  within  the 
definition   of   the   term   'judgment   or 

In  State  t.  Conrt,  28  Mont.  44S, 
72  Pae.  867,  holding  that  an  order 
substituting  a  claimant  of  property, 
on  application  of  defendant  in  a  claim 
and  delivery  action,  in  lieu  of  defend- 
ant, is  not  a  final  determination  from 
which  an  appeal  would  lie,  the  court 
said:  "The  order  baa  none  of  the 
essential  characteristics  of  a  final 
judgment.    It  is  not  to  be  execntod 
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"We  can  perceive  do  merit  in  this  objection.  The  record  riiows 
that  the  order,  or  judgment,  denying  the  application  to  intervene 
■was  entered  bef<»%  the  appeal  was  takra.    It  clearly  shows  that  the 

ooQit  bad  determined  the  right  of  Oxe  intervener The  most 

verbose  statement  could  not  state  the  determination  more  accurately 
or  effectually.  So  far  as  the  intervener  and  his  rights  in  that  acti<»i 
were  eoneemed,  it  was  final.  We  see  no  good  end  to  be  secured 
by  requiring  him  to  await  judgment  between  Qie  other  parties  after 
a  trial  io  which  he  could  not  participate.  It  ended  the  litigati<ni 
as  to  him,  and  he  should  be  allowed  an  immediate  appeal  (Stich 
V.  Qoldner,  38  Cal.  608  j  People  v.  Pf eiffer,  59  Cal.  89 ;  Donner  v. 
Palmer,  45  GaL  180.)  Anything  in  Wenbom  v.  Boston,  23  Cal. 
321,  contrary  to  this  rale  must  be  considered  as  overruled  1^  these 
later  decisions." 

An  order  dirnniaring  an  intervention  already  allowed  is  a  final 
judgment" 

The  following  have  be^i  held  to  be  final  judgments  and  not  orders : 
Orders  eonfirming  and  refusing  to  confirm  sales  under  partition 
decrees;  ^'*  an  order  disnuBsing  an  action  for  faUure  to  serve  the 
summons  within  the  statutory  time ;  "^  an  order  dismissiug  an  ac- 
tion for  failure  to  prosecute  the  same  with  proper  diligence ; "' 

IT  stich  T.  Qoldoer,  3S  Cat  608; 
and  look  at  People  v.  Pfeiffer,  B9 
Cal.  89. 

"■  nammond  t.  Cailleand,  111  CaL 
206,  52  Am.  St.  Bep.  167,  43  Pae. 
607;  Dann  t.  Dana,  137  Cal.  Gl,  69 
Pu.  847.  Bo  alao  are  orden  con- 
firming or  reftuing  eoofinnation  of 
«Ifi  of  reml  estate  in  probate  pro- 
uedicgt  (Estate  of  Leonis,  138  Cal. 
194,  71  Pac.  171),  bot  far  a  different 
reason.  In  the  flnit  eJass  of  eases  the 
order  is  in  effect  a  fin&l  jndgment 
and  appealable  beeanse  it  is  so,  while 
'in  the  latter  the  order  ij  an  order 
in  probate  proceeding  and  appeal- 
able as  being  Trithin  the  dedignatian, 
"against  or  in  favor  of  directing  the 
partition  sale  or  conveyance  of  real 
proper^,"  in  settion  963,  OiIifoTiiia 
Code    of     Civil     Pfoeedure,    subdivi- 


iT*  See  note  17c,  below. 
I'o  See  Marks  t.  Eeenu,  140  Cal. 
83,  73  Pac.   751;   Pacific  Paving  Co. 

T.  Viielich,  141  Cal.  4,  74  Pac.  352; 
Bwortflgaer  t.'  White,  141  Cal.  S76, 
75  Pac.  172.  If  the  dlamisaal  re- 
ferred to  here  and  in  the  previoui 
note  (ITb)  Is  a  dismissal  under  sec- 
tion 561,  Code  of  Civil  frocedure,  the 


;  If  the  purchaRere  under  sneh  sales 
have  tfae  right  of  appeal,  as  a  matter 
of  coarse  the  tenants  in  common  may 
also  appeal.  Qordan  t.  Graham,  158 
CaL  297,  95  Pac.  146. 
Nw  Trial — 91 


tak0  the  appeal  must  be  held  t 
run  from  sneh  entry,  rather  than 
from  the  entry  in  the  judgment-book 
(Matthai  v.  Kennedy,  148  Cal.  699, 
S4  Pac.  37;  and  see  section  204, 
post);  bnt  if  the  dismiBBal  is  made 
upon  the  general  ground  of  laches, 
and  without  regard  to  th€  provisions 
of  the  section  cited,  as  also  in  the 
ease  of  a  dismissal  after  demurrer 
sustained  for  the  failure  of  the  plain- 
tiff, or  his  refusal,  wiEhin  a  reason- 
able time,  to  amend  his  complaint, 
the  judgment  to  be  appealed  from  is 
the  judgment  entered  in  the  judgment- 
book,  and  the  time  begins  to  run,  as 
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an  order  striking  out  affidavits  in  anpport  of  a  motion  tor  a  new 
trial ;  "^  an  order  refusing  a  writ  of  mandate ;  "•  an  (»der  setting 
aside  an  information  and  dischai^ing  the  defendant; "'  an  order 
granting  an  applieation  for  alimony ; "'  «a  order  admitting  to 
citizenship;""  a  judgment  by  default  as  entered  by  the  dfirk;'" 
and  others."" 

An  order  sustaining"  or  overruling'"  a  demurrer  is  not  a  final 
judgment.  An  order  entering  a  default ""  or  refusing  to  set  aside  a 
default  "*  is  not  a  final  judgment.  An  order  denying  a  motion  for 
a  nonsnit  is  not  a  final  judgment.**     An  order  granting  or  denying 


In  tha  esM  of  jndgmenti  in  general, 
from  neh  eatiy.  See  Wood,  Curtii 
*  Co.  T.  Miuonri  Pae.  Bj.  Co.,  ISZ 
CbI.  344,  92  Pac.  S68,  u  to  the  di^ 
Unction  her«  pointed  ont. 

See  not«  6,  tupra. 

"i  087  T-  Torrance,  113  CaL  169, 
76  Pae.  97S. 

»•  People  T.  Thompaon,  66  CaL 
398,  S  Pae.  686. 

"t  People  V.  More,  68  Cat.  500,  9 
Pae.  461,  bnt  an  order  on  its  own 
DWtion  dismissing  a  criminal  action, 
while  undoubtedly  final  in  iti  nature, 
is  not  appealable .  See  People  t. 
More,  71  Cal.  546,  12  Pac.  631. 

ii(  And  the  same  ma;  be  said  of 
orders  granting  or  refusing  motions 
for  suit  money.  Such  orders  may  be 
said  to  form  an  exception  to  the  rula 
that  only  a  single  final  judgment  is 
permissible  mi  each  action.  See  cases 
cited  in  note  14c,  lupra. 

ii>>  Tinn  v.  United  States  District 
Attorney,  148  Cal.  773,  113  Am.  St. 
Bep.  354,  84  Pae.  152. 

Ilk  Jameaon  v.  Simonda  Saw  Co., 
144  Cal.  3,  77  Pac.  662. 

iTn  See  People  t.  Center,  9  Pae.  C. 
L.  J.  766. 

"  Moulton  T.  EllToaker,  30  Cal. 
527;  Sutter  v.  San  Francisco,  36  Cal, 
112;  Daniels  v.  Idnadale,  38  CaL 
567;  Hibberd  v.  Smith,  39  Cal.  146; 
Agard  V.  Valencia,  39  Cal.  292; 
Ashley  t.  Olmatead  54  Cal.  616; 
Siven  v.  Siven,  97  Cal.  518,  32  Pac 
671;  and  see  Morasa  v.  Emerie,  4 
Cal.  808. 

Also  Hagennan  t.  Moore,  2  Colo. 
App.  83,  29  Pac.  1014;  Mowbray  t. 
Denver  etc.  Co.,  2  Colo.  App.  128,  29 
Pac.  1016;  Tripp  t.  Magnui,  1  Wash, 
22,  23  Pafi.  805;  Potvin  t.  McCott^, 


1  Waah.  889,  26  Pa«.  830,  12  L.  B.  A. 
ISO:  Cutler  t.  Hinmas,  14  N.  M.  62, 
89  Pae.  267;  Aikdrewn  t.  Xjorriand,  1 
Colo.  8. 

I*  Look  at  Idoran  t.  Emerie,  4 
CaL  308 ;  Agard  t.  Valencia,  39  Cal. 
292.  Bueh  ordera  were  appealable 
nnder  the  act  of  1661  and  op  to  18S4. 
Bee  Burguyne  t.  Perry,  S  CaL  50. 
See  Hrilbron  *.  Irrigation  Co.,  76 
Cal.  8,  17  Pac.  932,  where  it  was 
held  that  such  order*  might  be  re- 
viewed on  appeal  from  the  jadgment 
but  not  on  appeal  from  an  order  on 
motion  for  new  trial.  See,  also, 
Foster  *.  Bowlea,  138  Cal.  449,  71 
Pae.  49S. 

Also  Oainea  v.  Cjrru,  23  Or.  403, 
31  Pae.  833;  Smith  v.  HcEroy,  S 
Utah,  58,  29  Pae.  1030;  Olsen  v.  New- 
ton, 3  Wash.  429,  30  Pae.  450;  Smith 
V.  Seattle  etc.  Co.,  6  Wash.  295,  32 
Pac.  1073;  Jones  v.  Quayle,  3  Idaho, 
640,  32  Pac.  1134;  Armor  ■?.  Lyon,  1 
Colo.  7, 

SB  Keketson  v.  Torres,  23  Cal.  636; 
Scotland  t.  East  Branch  M.  Co.,  56 
Cal.  625.  But  such  an  order  may  be 
reviewed  on  appeal  from  the  final 
judgment.  HaUock  y.  Jandin,  34  CaL 
167. 

tM  Tragambo  v.  Comanche  M.  ft  U. 
Co.,  57  Cal.  501;  or  setting  aside  a 
default.  Savage  v.  Smith,  154  CaL 
325,  97  Pac.  821;  bnt  aee  Qibaon  t. 
Superior  Coort,  S3  Cal.  643,  24  Pac 
152,  where  o0rtiorart  was  retnaed  on 
the  ground  that  the  order  waa  ap- 
pealable. 

Also  Bowen  t.  Webb,  34  Mont  61, 
85  Pac  739;  Territory  v.  Las  Vegaa 
Grant,  6  N.  M.  87,  27  Pae.  414. 

ti  Christie  v.  Cbriitie,  53  Cal.  26; 
Witkowski  V.  Hern,  82  CaL  604,  23 


Digitized  ByGOOgle 


963 


FINAL  JUDOHENTS. 


S1B4 


a  iDOtioit  in  arrest  of  judgment  is  not  s  final  judgment.*"  It  would 
eeem  that  a  judgment  npoo  a  plea  of  fonner  coa-viction  is  not  a 
final  jnd^fm^it.*"'  An  order  dismissing  a  iriminal  action,  made  by 
the  superior  court  of  ito  own  motion,  is  Dot  appealable,  although  it 
is  undoubtedly  a  final  judgment.*"  An  order  refufdng  to  dismiss 
a  motion  for  a  new  trial  is  not  a  final  judgment.*"  An  order  sub- 
stituting a  party  plaintiff  is  not  a  final  judgment."  In  an  action 
to  settle  the  aeoounts  of  a  trustee,  an  order  directing  the  trust  funds 
to  be  paid  into  court,  leservii^  the  question  of  distribution  among 
tilie  beneficiaries,  is  not  a  final  judgment.**  An  order  directing  a 
receive  to  "distribute  the  funds  in  his  hands  under  and  in  the 
order  mentioned  in  the  decree  heretofore  made  in  this  cause,  the 
sum  of  five  thousand  dollars,  to  the  parties  entitled  to  the  same," 
is  not  a  final  judgmrait.**  An  order  sustaining  or  orermling  excep- 
tions to  the  report  of  a  referee  appointed  to  take  an  scoount  is  not 
a  final  judgment."    A  decree  in  partition  determining  the  rights 

Pm.  132.  It  b&i  been  suggerted  that 
an  order  grantiAg  ft  nonEUit  ihonld 
be  b«ld  to  be  Bppealftble  m  being 
k  flnal  judgment,  on  the  ground  that 
it  amountB  to  a  diBmiasal  of  the  ac' 
tion,  diamiBsa]  being  a,  fin&l  judgment. 
See  notes  5  itad  17e,  tupra.  la 
Kimple  r.  Conway,  69  Cat.  71,  10 
Pae.  18B,  however,  the  court  seemed 
to  bold  othemiae,  sajing:  "There  ia 
no  appMil  allowed  bj  llw  from  an 
order  of  nontnit.  Nor  does  the  law 
allow  an  appeal  from  a  judgment  of 
nonaoit.  If  it  ahould  be  urged  that 
the  jndgment  of  nonsuit  is  the  final 
judgment  from  which  an  appeal  is 
allowed,  the  plain  repl7  is  that  the 
transcript  does  not  show  that  a  final 
jndgmeDt  baa  erer  been  entered.  No 
appeal  can  be  taken  from  a  flnal 
judement  until  it  has  been  entered." 
Aside  from  the  question  of  entry  of 
jndgmetit,  it  would  seem  to  be  the 
true  principle.  An  order  of  nonsuit 
has  manj  times  been  deflned  as  an 
error  of  law  occurring  at  the  trial, 
and  reviewable  as  such  on  appeal  from 
both  jndgment  and  new  trial  order. 
It  has  never  been  regarded  as  an  in- 
dependent jodgment  requiring  entry 
in   the   jadgment-book,   or   elsewhere, 

Bat  see  Laland^  t.  McDonald,  2 
Idaho,  307  (283),  13  Pac.  347; 
Eleinschmidt  v.  McAndr«ws,  4  Mont. 
8,  2  Pae.  286;  S.  C^  4  Uont  233, 


5  Pae.  21,  where  the  eontrarT  seems 
to  have  been  decided. 

aia  People  v.  Markhatn,  M  Cal. 
157,  4B  Am.  Kep.  700,  30  Pac.  620; 
People  V.  Majors,  63  Cal.  100,  3 
Pac.  401;  People  t.  Heniy,  77  Cal. 
445,  19  Pac.  830;  People  v.  Cline, 
83  Cal.  374,  23  Pac.  391;  People  v. 
Dolao,  96  Cal.  315,  31  Pac.  107; 
People  V.  Sansome,  Sg  Cal.  235,  33 
Pae.  202;  People  v.  Mooney,  132  Cal. 
13,  83  Pac.  1070;  People  t.  Walker, 
132  Cal.  137,  U  Pac.  133;  People  v. 
Pord,  138  Cal.  140,  70  Pac.  1075; 
People  T.  Jackson,  138  Cal.  462,  71 
Pac.  566;  People  v.  Cadot,  138  Cal. 
527,  71  Pac.  649;  People  v.  Matuszffw- 
ski,  138  Cal.  533,  71  Pac.  701;  Peo- 
ple V.  Fdd,  14S  CaL  464,  86  Pac 
1100. 

2ii>  People  V.  Majors,  65  Cal.  100, 
3  Pac.  401;  8.  C,  65  Cal.  138,  52 
Am.  Rep.  295,  3  Pae.  597;  People  v. 
Smith,  121  Cal.  355,  53  Pac.  802. 

'w  People  V.  More,  71  Cal.  546,  12 
Pac.  631. 

"d  Qrie**  V.  Investment  Co.,  93 
Cal.  411,  28  Pac.  1041. 

"  Welch  V.  Allan,  54  Cal.  211. 

"  Williams  v.  Conroy,  52  Cal.  414. 

"  Adams  T.  Woods,  21  Cal.  165; 
but  see  Adams  v.  Woods,  18  Cal.  30. 

"  Johnston  t.  Dopkins,  6  Cal.  83; 
Baker  v.  Baker,  10  Cal.  527;  Harris 
T.  S.  P.  G.  R.,  41  CaL  393;  Peck  t. 
Courtis,  31  Cal.  207. 
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of  the  parties,  and  appointing  oommissionerg  to  make  partition  in 
accordance  with  liie  decree  and  report  their  proceedings  to  the 
court,  is  not  a  final  decree  and  (before  the  statute  of  1864)  conld 
not  be  appealed  from,"  bat  was  reviewable  on  appeal  from  the 
judgment  entered  on  the  oonfirmation  of  the  report."  After  the 
statute  of  1864  an  appeal  was  allowed  from  Hie  interlocutory  de* 
cree,**  and  as  a  consequence  such  decree  oould  not  be  reviewed  on 
appeal  from  the  final  judgment.**  An  order  setting  aside  an  order 
settling  the  account  of  an  ssngnee  of  an  insolvent  debtor,  as  re- 
ported by  a  referee  appointed  in  an  action  by  creditors  to  set 
aside  and  vacate  a  fraudulent  aasignmeBt,  is  not  a  final  judgment.*** 

As  to  whether  an  order  denying  a  motion  for  relief  under  sectitm 
473,  Code  of  Civil  Procedure,  from  the  consequences  of  a  failure 
to  present  a  statement  or  biU  of  exceptions  in  time,  and  its  aoocnn- 
panying  order  refusing  to  settle  the  statemmt  on  tiie  ground  sug- 
gested by  the  first  order,  are  final  judgments,  is  not  quite  clear ;  but 
they  are  believed  to  be  final  judgments,  and  the  former,  at  least,  is 
appealable.*** 

In  Martin  v.  Zellerbach,*"  which  was  an  action  at  law,  an  equitable 
defense  set  up  by  the  answer  was  disposed  of,  but  no  disposition 
was  made  of  the  action  at  law.  The  supreme  court  doubted  whether 
there  vres  a  final  judgment,  but  the  question  not  being  raised  by 
counsel,  it  entertained  the  appeal.*^ 

"  Odtes  T.  Salmon,  28  Cal.  320; 
Hastings  v.  Cunningham,  35  Cal.  549; 
Peck  T.  Vandenberg,  30  CeJ.  11; 
Peck  V.  Courtis,  31  Oil.  207. 

"  Peck  Y.  Vandenberg,  30  Cal.  H. 

«  Peck  T.  Courtis,  81  Cal.  207; 
Regan  t.  McMaboD,  43  Cal.  62S; 
Qate*  V.  Salmon,  28  CaL  320;  Lareci 
T.  Jacobs,  53  Cal.  24. 

t>  Hibn  T.  Peek,  SO  Cal.  £S0; 
Loieuz  T.  Jacobs,  53  Cal.  24;  Began 
T.  McMahoD,  43  Cal.  625;  Bbttj  t. 
Barrj,  56  CaL  10;  and  look  at  sa»- 
tion  195. 

!u  Etcheb&rne  t.  Boeding,  S9  CaL 
617,  28  Pae.  1079. 

2Bb  gee  section  146,  ante. 

«o  33  Cat.  300. 

"  The  following  are  decisions  of 
the  snpreme  court  of  the  United  States 
upon  the  question  of  final  judgment 


.r  not: 

1.  Inttaneei,  final  judgment!,  and 
decreet:  Eaj  v.  I.aw,  3  Cranch,  179, 
2  L.  ed.  404;  Weaton  v.  Citj  Council 
of  Charleston,  2  Pet.  449,  T  L.  «d. 


461;  The  Wabash  ft  Erie  Canal  Co. 
y.  Beers,  1  Black,  54,  17  L.  ed.  41; 
Milwaukee  R.  R.  Co.  t.  Sontter,  2 
Wall.  440,  17  L.  ed.  860;  Witben- 
burr  V.  United  SUtes,  S  Wall.  819, 
18  L.  ed.  613;  Thomson  t.  Dean,  T 
Wall.  842,  19  L.  ed.  94;  B.  B.  Co. 
T.  Bradlejs,  7  Watt.  575,  19  L.  «d. 
274;  New  Orleans  R.  R.  v.  Morgan, 
10  Wall.  256,  19  L.  ed.  892 ;  StovaU 
T.  Banks,  10  Wall.  583,  19  L.  ad. 
1036;  French  t.  Shoemaker,  12  WalL 
86,  20  L.  ed.  270;  Commissioners  of 
Tippecanoo  Co.  7.  Lncsa,  3  Otto, 
108,  23  L.  ed.  822;  Sage  t.  B.  B. 
Co..  6  Otto,  712,  24  h.  ed.  641. 

The  following  cases  contain  iltas- 
ti^tionB  of  orders  and  judgments  held 
appealable,  aa  being  IIimI,  bi  the 
various  stats  courts: 

Arizona:  Putnam  y.  Patnam,  8 
Ari».  259,  14  Pac.  358. 

California :  (Illustrationi  In  the 
tcit,  and  previous  notes.) 

Colorado:  Be&n  t.  People,  6  Colo. 
98;    Denver   ate.    Co.    T.   Jackson,    9 
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Cold.  340;  Atkinion  t.  Tabor,  7  Colo. 
195,  3  F&e.  64;  Tomboy  «te.  Co.  t. 
Conrt,  23  Colo.  441,  48  Fae.  B37; 
Standlej  v,  Hcndrie  etc.  Co.,  2S  Colo. 
376,  55  Pae.  723;  Mare&n  t.  SUnlej, 
34  Colo.  91,  81  Pae.  759;  Kjaii  t. 
Geig«l,  39  Colo.  356,  89  Pae.  775; 
Spragne  t.  Loeke,  1  Colo.  App.  171, 
'  28  Pae.  142;  Clamps  t.  Fox,  6  Colo. 
App.  377,  40  Pae.  843;  FUcher  t. 
mnna,  8  Colo.  App.  471,  47  Pae.  303; 
In  re  Cnirier'a  Eitate  19  Colo.  App. 
245.  74  Pae.  340. 

Idalto;  First  National  Bank  t, 
Bnoting,  7  Idaho,  387,  63  Pae.  694; 
Oliver  t.  Kootenai  Co.,  18  Idaho,  2S1, 
90  Pae.  107. 

Montarta:  Fredericka  t.  Davis,  0 
Moot.  457,  13  Pae.  124;  Barber  v. 
BriMoe,  9  Mont.  341,  23  Pae.  726; 
Bine  Bird  ete.  Co.  v.  Morray,  9  Mont. 
468,  23  Mont  1022;  Arnold  v.  Sin- 
clair, 11  Mont.  556,  28  Am.  St.  Bep. 
489,  29  Pae.  340;  Appeal  of  Kane, 
12  Mont  197,  29  Pae.  424;  Kjan  v. 
Maxej,  15  Mont.  100,  38  Pae.  228; 
State  V.  Conrt,  32  Mont  20,  79  Pae. 
410;  Palmer  v.  Spauldiug,  34  Mont 
1,  85  Pae.  368;  In  re  Dougharty'B 
Ertste,  34  Hont.  336,  66  Pae.  38. 

Nevada:  Coatello  v.  Seott,  30  Nev, 
43,  93  Pae.  1,  94  Pae.  222. 

Nete  Mexico:  Teiaa  ete.  Co.  v.  Or- 
man,  8  N.  M.  308,  9  Pae.  2S3;  Lohman 
V.  Coz,  9  N.  M.  503,  56  Pae.  266; 
Neher  v.  Crawford,  10  N.  M.  725,  65 
Pae.  156. 

Oklahoma:  Farris  v.  Henderson,  1 
OkL  384,  33  Pae.  380;  Fenton  v. 
WhiU,  4  Okl.  472,  47  Pae.  472; 
Byland  v.  Arkauaas  ete.  Co.,  19  Okl, 
435,  92  Pae.  160. 

Oregon:  Mitehell  v.  Powers,  17  Or, 
491,  21  Pae.  451;  SeheitFBlin  t. 
Weatherred,  19  Or.  172,  23  Pae.  898; 
Helm  V.  Gilroy,  20  Or.  517,  28  Pae. 
851 ;  William  Deering  ft  Co.  V. 
Creighton,  26  Or.  556,  38  Pae.  710; 
Boekwell  v.  Portlaad  ete.  Co.,  35  Or. 
303,  S7  Pae.  903;  Therkelsen  v. 
TherkelKD,  35  Or.  76,  S4  Pae.  886, 
57  Pae.  873;  Marqoam  v.  B6ii,  47 
Or.  374,  78  Pae.  698,  83  Pae.  862, 
86  Pae.  I;  State  v.  O'Daj,  41  Or. 
49S,  60  Fk.  H2. 


Vta\:  Jonea  v.  New  York  I*  Im. 
Co.,  14  Utah,  215,  47  Pae.  74;  Ogden 
v.  Bear  Lake  ete.  Co.,  16  Utah,  440, 
52  Pae.  697,  41  L.  B.  A.  306;  8.  C, ' 
18  Utah,  279^  SS  Pae.  38S;  Victoi 
ete.  Co.  v.  Bank,  18  tJtab,  87,  73 
Am.  St.  Bep.  767,  66  Pae.  72;  Sand- 
berg  v.  Victor  etc.  Co.,  18  Utah,  66, 
55  Pae.  74;  In  re  Auerbaeh's  Estate, 
23  Utah,  52B,  65  Pae.  488;  Wilaon  v. 
Merer,  23  Utah,  629,  65  Pae.  488; 
In  re  Taeanen's  Estate,  25  Utah,  396, 
71  Pae.  984;  Diamond  ete.  Co.  v. 
Tmat  Co.,  25  Utah,  396,  71  Pae.  984; 
Continental  ete.  Co.  v.  Jones,  31 
Utah,  403,  88  Pae.  229. 

Washington:  Northern  Pae.  Co.  v. 
Black,  3  Wash.  327,  28  Pae.  538; 
State  V.  Coort,  3  Wash.  096,  29  Pae. 
202;  Myera  v.  LandnuD,  4  Wash.  762, 
31  Pae.  33;  In  re  Frasch,  5  Wash.  344, 
31  Pae.  755,  32  Pae.  771;  Dexter  ete. 
Co.  T.  Sebwabacher  etc.  Co.,  5  Wash. 
344,  31  Pae.  755,  32  Pae.  771; 
Slater  v.  Stevens  Co.  Bank,  12  Waah, 
488,  41  Pae.  IBS;  Chandler  v.  Ciiahing 
ete.  Co.,  13  Wash.  89,  42  Pae.  548; 
Lough  V.  Davie  Co.,  30  Wash.  204, 
94  In.  St.  Bep.  848,  70  Pae.  491, 
59  L.  B.  A.  802;  In  re  SuUIvan's 
Estate,  36  Wash.  217,  78  Pae.  945; 
Bennett  v.  Thome,  36  Wash.  263,  78 
Pae.  B36,  68  L.  B.  A.  113;  Brady 
V.  Onflroy,  37  Wash.  482,  79  Pae. 
1004;  JoluiBon  v.  Joslyo  47  Wash. 
631,  92  Pae.  413. 

Wyoming:  Oranun  r.  Fisher,  3 
Wyo,  895,  29  Pae.  377;  Anderson  v. 
Matthews,  8  Wyo.  307,  57  Pae.  156; 
Porter  v.  State,  16  Wyo.  131,  92  Pae. 
385. 

2.  Inataneet,  jvdgmenU,  and  decreet 
not  final:  Gibbons  v.  Ogden,  6  Wheat. 
448,  6  L.  ed.  302;  The  Palmyra,  10 
Wheat.  502,  6  L.  ed.  376;  Chesapeake 
Co.  T.  Union  Bank,  8  Pet.  259,  S  L.  ed. 
937;  Brown  v.  Swann,  9  Pet.  1,  9  L. 
ed.  29;  Smith  *.  Trabne,  9  Pet.  4,  9  L. 
ed.  30;  Levy  v.  KUpatriek,  15  Pet. 
167,  10  L.  ed.  699;  Lea  v.  KeUj,  15 
Pet  218,  10  L.  ed.  716;  Amis  v. 
Smith,  16  Prt.  303,  10  L.  ed.  973; 
Minera'  Bank  v.  United  States,  6 
How.  213,  12  L.  ed.  121;  Van  Nesa 
T.  Tan  Nen,  6  How.  62,  12  L.  ed. 
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appeals  tberefrotn  as  from  final  judgment.  If  bo,  however,  the 
point  was  cleared  up  by  aubsequent  decisions,  and  it  is  now  well 
settled  that  appeals  from  interlocutory  decrees  cannot  be  recognized 


344;  Perkins  t.  Foumiquet,  6  Haw. 
206  IE  L.  ed.  406;  Funiam  v. 
Christian,  6  How.  209,  12  L.  ed.  408; 
BBTnard  t.  Oibson,  T  How.  050,  12 
L.  ed.  857;  United  States  v.  Girault, 
11  How.  22,  13  L.  ed.  587;  Ayera 
T.  Carver,  17  How.  691,  15  L.  ed. 
179;  Verden  v.  Coleman,  18  How. 
66,  15  L.  ed.  272;  Craighhead  t.  Wil- 
Bon,  18  How.  190,  15  L.  ed.  332; 
B«bee  V,  BuueU,  19  How.  283,  15 
L.  ed.  668;  FarreHy  v.  Woodfolk,  19 
How.  288,  15  L.  ed.  870;  HoJcombe 
V.  MeKusick,  20  How.  552,  15  L.  ed. 
1020;  McCargo  t.  diapman,  20  How. 
655,  15  L.  ed.  1021;  Steamer  Re- 
public, 21  How.  388,  16  h.  ed.  160; 
United  State*  t.  Fassatt,  21  How. 
445,  16  L.  ed.  186;  Tracy  t.  Hol- 
combe,  24  How.  426,  16  L.  ed.  742; 
Humiston  t.  Stainthorp,  2  Wall.  106, 
IT  L.  ed.  905;  Barton  v.  Forayth,  5 
Wall.  190,  18  L.  ed.  545;  Wheelei  v. 
HarriB,  13  Wall.  51,  20  L.  ed.  531; 
R.  B.  Co.  V.  Swasey,  23  Wall.  405, 
23  L.  ed.  136;  R.  R.  Co.  v.  Wiawall, 
23  Wall.  507,  23  L.  ed.  103;  Butter- 
field  V.  Usher,  1  Otto,  246,  23  L.  ed. 
318;  A,  &  P.  B.  R.  Co.  v.  Hopkins, 
4  Otto,  11,  24  L.  ed.  48;  Green  v. 
Fisk.  13  Otto,  518,  26  L.  ed.  486. 

The  following  casee  illustrate  the 
rule  that  judgmenti  and  orders  not 
final  are  not,  in  tbemsetves,  separately 
reviewable  on  appeal,  or  by  proceed- 
ings in  error,  but  require  to  be  re- 
viewed, if  at  all,  an  appeal  or  error 
from  the  final  judgment  in  the  main 
action  or  proceeding; 

Ariiona:  Putnam  t.  Putnam,  2 
Ariz.  259,  14  Pae.  356;  Bogan  v. 
Pignataro,  3  Ariz.  383,  29  Pac.  652. 

CaMfomia:  (Illustrations  in  the 
text,  and  in  preceding  notes.) 

Colorado:  Owens  v.  Ooing.  7  Colo. 
85,  1  Pac.  229 ;  Stevens  v.  Solid  etc. 
Co.,  7  Colo.  86,  1  Pac.  904;  Rule  v. 
Oumeer,  12  Colo.  591,  21  Pae.  905; 
Wheeler  v.  Garrett,  13  Colo.  140,  21 
Pac.  1021;  Londoner  v.  People,  15 
Colo.  246,  25  Pac  183;  LipB  v.  Foi, 
21  Colo.  140,  40  Pac  353;  Denver 
V.  Mouash,  21  Colo.  453,  42  Pae.  662; 
Green  v.  Thatcher,  31  Colo.  368,  72 


Pac.  1078;  In  re  Emanuel's  Ertate, 
31  Colo.  440,  72  Pac.  1079;  Hager- 
man  v.  Hoore,  2  Colo.  A  pp.  83,  29 
Pac.  1014^  Winscott  v.  Shelton,  5 
Colo.  App.  357,  33  Pac.  595;  Clemea 
V.  Fox,  6  Colo.  App.  377,  40  Pac 
843;  Green  v.  Hughes,  9  Colo.  App. 
61,  47  Pac.  401;  In  re  Arapahotf  etc 
Co.,  10  Colo.  App.  68,  50  Pac  45; 
Flint   T.    Powell,    10    Colo.    App.    08, 

50  Pae.  45;  Thomas  v.  Thomas,  10 
Colo.  App.  170,  50  Pac,  211;  In  re 
People's  Savings  Bank,  18  Colo.  App. 
294,  71   Pac   397. 

Ida>u>:  Jonea  v.  Quayle,  8  Idaho, 
840,  32  Pac  1134. 

Montana:  Territoij  v.  Morehouae,  8 
Moat.  310,  21  Pac  663;  Nelaon  v. 
Donovan.  14  Mont.  78,  35  Pac  227; 
Butte  etc.  Co.  v.  Frank,  24  MooL 
506,  62  Pac  922;  Montana  etc  Co. 
V.  Boston  etc  Co.,  27  Mont.  288,  70 
Pac.  1U4,  22  Morr.  Min.  Rep.  471; 
Spencer  v.  Mungut,  28  Mont.  35T, 
72  Pae.  663;  State  v.  Court,  28 
Mont.  445,  72  Pac  867;  Kinman  v. 
Scheuer,  30  Mont.  73,  TS  Pac  690; 
Raymond  v.  Raymond,  32  Mont.  170, 
79  Pac.  1056;  Chicago  etc.  Co.  v. 
White,  36  Mont.  437,  93  Pac  350; 
Eenyon  v.  Cannon,  36  Mont.  437,  93 
Pac.  350. 

New  Mexico:  Bocher  v.  Thompson, 
7  N.  M.  599,  38  Pac.  250;  Lyndon- 
ville  etc  Bank  v.  Foliom,  10  N.  M. 
306,  62  Pac  976;  Jnng  v.  Myei,  11 
N.  M.  378,  68  Pac  933;  Maeben  t. 
Keeier,  11  N.  M.  413,  68  Pac  937. 

Oklahoma:  Hadley  v.  Ulrich,  lOkl. 
380,  33  Pac  705;  Healy  v.  Loofbour- 
row,  2  Okl.  458,  37  Pac.  823;  Eaaton 
V.  Broadwell,  8  Okl.  442.  58  Pac  506; 
McMaster  t.  People's  Bank,  13  Okl. 
326,  73  Pac.  496, 

Oreffon:  Wilder  v.  Beed,  46  Or.  54, 
78  Pac.  1027. 

Utah:  Kelly  v.  Kershaw,  G  Utah, 
300,  14  Pac  808 ;  Jones  v.  New  York 
L.  Ins.  Co.,  11  Utah,  401,  40  Pac  702; 
In  re  Kelsey,  12  Utah,  393  43  Pac 
106;  Bacon  v.  Thornton,  IB  Utah,  138, 

51  Pac  153;  Musser  v.  Edmunds,  23 
Utah,  426,  64  Pac.  1105;  Popp  v. 
Daisy  «tc  Co.,  22  Utah,  457,  63  Pae. 
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under  our  practice,  as  final  jndgments,  but  onl7  in  the  cases  pro- 
Tided  by  Btatate." 


JS5;  In  n  WUlUmMn'i  Estate,  E6 
TJtab,  50,  72  Pm.  2;  Honeruis  ate.  Co. 
T.  TallerdBj  etc  Co.,  30  Utah,  *49,  85 
Pae.  626. 

WaaMmgton :  Lilientbol  t.  Wright,  1 ' 
Wari).  1,  S3  Pae.  801;  Danforth  *. 
Pazton,  I  Wufa.  fl,  23  Pte.  801 ;  Oower 
T.  Oower,  1  Wash.  10,  24  Pac.  29; 
Welta  T.  Northern  Pae.  Co.,  2  Wa«h. 
303,  5  Pae.  215;  Jenntngi  t.  BaTt«lB,  2 
Wash.  306,  21  Pae.  878;  BAnder  etc 
Co.  T.  TMhr*!  EMate,  2  Waih.  429, 
27  P*e.  2Cfl;  Green  t.  Willianw,  8 
Vtsh.  260,  33  Pae.  5S8;  Schlotfeldt 
T.  Bull,  13  Waih.  242,  43  Pae.  33; 
National  et«.  Assn.  t.  Simpson,  21 
Waih.  16,  56  Pae.  844;  Peten  t. 
Leirii,  28  Wash.  366,  68  Pae.  869; 
Naah  t.  Wakefield,  30  Wash.  656, 
7)  Pae.  35;  Vaktaren  Pab.  Co.  y. 
Paeifte  Tribune  etc.  Co.,  41  Waih. 
355,  S3  Pae.  426;  In  re  Sinclaire's 
Estate,  44  Waah.  119,  86  Pae.  1117; 
Albia  T.  Seattle  etc.  Co.,  46  Waah.  420, 
90  Pae.  435;  8t«t«  v.  Court,  4S  Waah. 
671.  94  Pae.  472. 

Wyoming:  Colliua  t.  Stanley,  15 
Wyo.  282,  123  Am.  St.  Hep.  1022,  88 
Pae.  620  J  Oreenawalt  v.  Natrona  ete. 
Co.,  16  Wyo.  226,  92  Pae.  1008. 

Other  eitatioaa  illuatrating  the  mle 
of  finality,  as  governing  the  appeal- 
ability of  ordera,  are  made  in  the  va- 
rious ■ectiona  of  the  chapter  on 
"Orders."     See  chapter  29,  herein. 

"  Thompson  v.  White,  63  Cal. 
SOS.  The  first  editioD  of  thja  treat- 
ise was  published  shortly  after  the  de- 
cision in  this  Mse,  and  the  learned 
author  took  occasion  to  question  the 
eorrectneas  of  that  decision  in  ths 
following   language: 

(Text:)  "In  a  recent  case  it  has 
been  held  by  department  one  of  the 
supreme  eourt  tliat  the  code  pTovidea 
for  interlocutory  decrees.  The  sound- 
ness of  this  decision  seems  qnestion- 
ahte.ii  But  if  there  are  such  things 
they  are  certainly  not  appealable." 

(Note;)  "»*  Interloevtory  Decreet. — 
In  the  case  of  Thompson  v.  White,  B3 
Cal.  SOS,  department  one  of  the  in- 
preme  eourt  held  that  the  code  pro- 
vided for  interlocutory  decrees  fn 
equity  eases.  The  facta  of  the  ease 
were  ai  follows:  A  judge  of  a  diatriet 


court,  after  paaaing  upon  a  portion  of 
the  issues  made  by  the  pleadings  (the 
remainder  of  the  issues  being  expressly 
reserved),  made  aa  'interlocutory  de- 
cree' and  an  order  of  reference,  and 
went  out  of  office.  His  successor  bekl 
that,  inasmuch  as  all  of  the  issues  bad 
not  been  tried,  there  had  been  a  mia- 
trial,  and  that  the  'interlocutory  de- 
cree' was  of  no  validity,  and  made  an 
order  setting  aside  all  the  proceedings 
mbseqaent  to  the  trial,  and  restoring 
the  cause  to  th«  calendar  for  triu 
de  novo.  This  order  was  reversed  on 
appeal,  the  snpreme  court  holding  that 
interlocutory  decrees  were  not  unpro- 
vided for  by  our  system,  and,  as  it 
would  seem,  that  the  jud^  ought  to 
have  gone  on  and  determined  toe  re- 
maining issues  of  fact,  and  then  made 
his  final  decree  upon  the  two  seta  of 
finding  together. 

"It  IS  submitted  with  deference  that 
the  eourt  overlooked  the  distinction  be- 
tween a  judgment  or  decree  and  an 
Older.  The  opinion  says:  'There  is  no 
magic  in  a  name.  An  interlocutory 
decision  of  a  eourt  of  equity  is  as 
efficacious  when  called  an  order  as 
when  called  a  judgment  oi  decree. 
Whether  it  be  called  an  interlocutory 
decree,  or  a  decretal  order,  or  simply 
an  order,  it  ia  in  aubstance  the  same.' 
Not!',  it  ia  quite  true  that  there  is  no 
magic  in  a  name,  and  that  we  might 
call  an  'interlocutory  decision'  by  any 
name  we  mi((ht  fancy,  without  in  any 
degree  ehangiag  the  thing.  But  it  is 
eijaally  true  that  we  cannot  do  away 
with  an  inherent  distinction  between 
things  by  simply  calling  them  by  the 
same  name.  And  there  is  a  distinc- 
tion between  judgment  and  decrees  on 
the  one  hand,  and  orders  on  the  other. 
which  is  certainly  not  a  mere  affair  of 
words.  And  the  distinction  is  this: 
that  a  judgment  or  decree  is  a  deeision 
upon  the  itiuei  raited  by  the  plead- 
ing!, which  an  order  is  not.  As  above 
stated  the  opinion  seems  to  overtook 
this  distinction.  Seduced  to  logical 
form  the  reasoning  of  the  court  is 
this:  there  is  no  substantial  difference 
between  interlocutory  decrees  and 
orders;  but  the  code  provides  for 
orders;  therefore,  it  provides  for  inter- 
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Nor  does  our  system  of  practice  recognize  any  other  form  of 
intermediary  final  judgment.  As  above  stated,  only  one  6n»\  judg- 
ment is  peTTnissible  in  a  single  action,  "and  that  is  <me  ^i<^  in 

locntoiT  decTees.  Now,  if  it  be  eon- 
eedcd  (as  it  mnit  be),  tbat  there  ia  an 
essential  and  radical  difference  be- 
tween judgments  and  deereee  on  the 
one  hand,  and  ordera  on  the  other,  it  is 
apparent  that  tbe  above  leaaaning 
faila. 

,  "Tbe  argument  against  the  eoncln- 
aion  reached  b7  the  court  ia  briefly 
tbis:  the  code  provides  for  judgments 
and  for  orden,  and  except  in  parti- 
tion cases,  for  nothing  else;  an  \nter- 
locMtory  decree  cannot  be  a  judgment 
within  the  meaning  of  tbe  code,  be- 
cause it  defines  a  judgment  to  be  'tbe 
final  determinatioa  of  the  rights  of 
the  parties';  and  it  cannot  be  an  order 
becBuee  of  the  essential  difference  be- 
tween judgments  and  orders  above  re- 
ferred to;  therefore,  there  is  no  pro- 
vision for  interlocutory  decrees.  This 
conclusion  is  strengthened  when  tbe 
other  features  of  oui  system  of 
practice  are  considered,  and  is  in  har- 
mony with  previous  decisions. 

"1.  The  code  expressly  provides  for 
an  interlocutory  decree  in  suits  for 
partition  (which  are  equity  easee, 
Goodale  v.  Fifteenth  District  Court, 
58  Cal.  28).  Why  should  such  a  pro- 
vision  have  been  inserted  if  it  were 
intended  that  there  should  be  inter- 
locutory decrees  in  all  equity  caseat 
Is  it  not  a  proper  case  for  the  ap- 
plication of  the  maxim  expresaio  uniiu, 
etct 

"2.  An  interlocutory  decree  is  a 
judgment  upon  a  portion  of  tbe  issues 
made  by  the  pleadings.  Ia  order  to 
come  within  the  class  judgments  it 
must  be  a  disposition  of  some,  at  least, 
of  such  issues.  And  in  order  to  be  in- 
terlocutory it  must  be  upon  a  portion 
only  of  the  case;  if  it  disposed  of  the 
whole  case  it  would  be  final.  Such  be- 
ing the  case,  it  is  manifest  that  if  we 
are  to  have  interlocutory  decrees  we 
mnst  have  interlocutory  or  partial 
findings.  A  judgment  under  our  sys- 
tem must  rest  upon  findings;  and  if  it 
can  be  made  before  all  the  issues  are 
determined,  it  is  absolutely  necessary 
that  findings  upon  tbe  issues  which  are 
determined  should  be  made.  Where 
the  judge  noes  out  of  office  after  mak- 


ing such  interlocutory  judgment  and 
findings,  they  pass  to  his  successor, 
wbo  ia  to  take  tbe  ease  up  where  hn 
predeccMOi  left  off  and  dispose  of  the 
remainder  of  it.  This  is  tbe  only 
course  open  under  the  rule  laid  down 
in  Thompson  v.  White;  for  if  the  sec- 
ond judge  is  to  try  the  whole  case  over 
again  he  may  take  a  different  view  of 
the  evidence,  and  may  make  findings 
which  differ  from  tbose  of  his  pre- 
decessor and  which  call  for  a  eontraiy 
judgment;  and  this  would  render  it 
necessary  to  treat  the  first  judge's 
findings  and  judgments  as  Invuid, 
which  would  be  in  no  wise  different, 
in  a  legal  sense,  from  setting  tbem 
aside,  as  was  done  by  tbe  court  below 
in  Thompson  t.  ^it«.  Under  tbe 
rule  in  tl^t  ease,  therefore,  the  second 
judge  must  take  the  interlocutory 
judgment  and  findings  of  hia  prede- 
ceesor,  and  treat  them  as  comjusive 
as  far  as  they  go,  and  must  confine 
himself  to  disposing  of  the  remainder 
of  the  case.  And  it  results  that  there 
may  be  several  trials  of  a  case  before 
it  is  finally  disposed  of,  and  .several 
sets  of  findings  by  different  judges. 
In  other  words,  that  a  judge  can  try  a 
little  bit  of  a  case  and  pass  it  to  hia 
successor,  who  can  try  a  little  bit 
more  and  pass  it  to  his  successor,  and 
BO  on.  This  used  to  be  tbe  case  under 
the  old  chancery  practice,  and  was  one 
of  the  causes  of  the  interminable  de- 
lays of  that  system.  One  reason  of 
the  greater  simplicity  and  effective- 
ness of  our  system  is  tbat,  as  a  general 
rule,  there  is  but  one  trial,  one  set  of 
findings,  and  one  judgment,  which  ia 
'the  final  determination  of  tb«  rights 
of  the  parties.' 

"3.  It  is  thoroughly  well  settled  that 
tbe  provisions  of  the  Code  of  Civil 
Procedure  apply  alike  to  cases  at  law 
and  in  eijuity.  No  difference,  in  point 
of  the  mere  procedure,  is  made  be- 
tween the  two  classes  of  casee.  This 
is  expressly  recognised  in  Thompson  v. 
White.  Now,  if  we  are  to  have  inter- 
locutory judgments  in  cases  in  equity, 
wby  not  in  actions  at  lawT 

"4.  Tbe  decision  in  Thompson  v. 
White  is  not  in  harmony  with  the  an- 
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effect  aids  Uie  mit  in  the  court  in  which  it  is  entered,  and  finally 
detemunee  the  rights  of  the  parties  in  relation  to  the  matter  in 

thoritiea.  In  New  Tork,  fTom  which 
tbe  deBoition  of  a  jadgmeni  wm 
tiken,  it  wu  held  tbkt  interlocntoir 
daers«i  wen  done  away  witli.  Bel- 
moDt  T.  PoDvert,  3  Robt.  (N.  T.)  604. 
The  MTne  eonelueioa  ii  re&ched  b;  Mr. 
Freeman  in  bij  treatite  on  JndKmento, 
in  which,  after  discugaiog  the  mbject, 
he  uja:  "Tbere  earn  b«  now  no  such 
tiling  as  an  interloentoty  judgment 
in  anj  ea«e.'  Freeman  on  Jadgmenta, 
•ec.  14.  And  in  the  case  of  Freeman 
V.  Campbell,  BB  Cal.  197,  it  waa  held 
that  where,  after  making  findings  and 
jadgment,  a  jadge  went  oat  of  offloe. 
It  would  b9  impracticable  to  remand 
the  eaae  tor  a  ^ding  npon  an  omitted 
iasne,  but  that  the  whole  ease  must  be 
tried  anew.  In  Thompaou  v.  White  it 
is  said  that  the  proper  mfftbod  of  re- 
view was  on  motion  for  nirw  trial.  In 
prerioua  cases  it  was  held  that  there 
can  be  no  motion  for  new  trial  until 
all  tbe  iseuea  are  disposed  of.  Binds 
1.  Gage,  56  Cal.  488;  Bates  t.  Oage, 
W  Oal.   126." 

Upon  a  second  review  of  Thompson 
*.  White,  TS  Cal.  3S1,  18  Pac.  39B, 
the  supreme  court  took  occasion  to 
liinit  or  qualify  it*  former  conelusiont, 
our  learned  author,  who  was  then 
a  supreme  court  commissioner,  be- 
ing intrusted  with  the  duty  of  pre- 
paring the  opinion  of  the  eourt.  He 
said: 

"As  a  matter  of  course,  whatever 
waa  decided  upon  the  former  appeal 
has  become  the  law  of  the  case,  and 
mnst  govern  on  this  appeal.  The  ques- 
tion is,  whether  it  was  there  decided 
that  the  final  decree  cannot  be  incon- 
■istcDt  with  the  interlocatory  one. 
And  we  do  not  think  that  it  was. 
The  court  below  bad  proceeded  upon 
tbe  theory  that  tbeie  could  not  I>e, 
under  oar  system,  such  a  thing  as  an 
interlocutorj  decree  except  in  partition 
cases, — in  other  words,  that  the  eourt 
had  no  power  to  make  such  a  decree. 
An  that  was  necessary  for  the  appel- 
late court  to  decide  was,  that  tha  trial 
court  had  inch  power,  and  that  the 
proeeedinga  should  not  be  set  aside 
as  for  want  of  power.  And  this  is 
what  we  think  it  did  decide,  its  lan- 
goage  being,   'there   waa  no  warrant 


for  its  vacation  wpon  tlt»  tMeory  that 
it  VMU  beyond  the  povier  of  the  court 

"It  waa  not  nec«ssary  for  the  eourt 
to  say  that  tbe  trial  conrt  could  not 
on  the  final  hearing  modify  tbe  inter- 
loentory  decree  as  the  law  and  the  evi- 
dence might  seem  to  require.  And  it 
did  not  say  it.  It  was  not  even  neces- 
sary for  it  to  say  what  kind  of  inter- 
locutory decree  it  referred  to.  The 
opinion  is  not  entirely  clear  in  this 
regard,  bat  wa  thiA  it  suffieientl]' 
shows  that  the  court  referred  to  the 
interlocutory  decree  of  the  old  equity 
practice.  It  could  not  have  referred 
to  the  interlocutory  decree  established 
by  our  statutes  in  partition  cases,  be- 
cause that  kind  of  decree  is  itsalf 
appealable,  and  is  not  reviewable  on 
appeal  from  the  final  decree;  whereas 
the  opinion  says  of  the  interlocutory 
decree,  that  it  'is  also  reviewable  on 
appeal  from  the  final  judgment.'  (S3 
Cal.  500.)  And  unless  the  eourt  in- 
tended to  evolve  sometbiug  entirely 
new  (which  cannot  be  suppoiod},  it 
must  have  had  reference  to  the  in- 
terlocutor}' decree  of  the  old  equitj' 
practice.  Its  language  is  consistent 
with  this  idea.  For  it  is  said  that 
the  intention  of  the  codiflers  was  not 
'to  abolish  the  power  of  a  court  of 
equity  to  pronounce  what  In  equity 
was  called  an  interlocutory  decree  or 
decretal  order.'  And  what  is  said 
with  reference  to  new  trials  evidently 
refers  to  the  findings  of  fact  upon 
which  the  interlocutory  decree  rested, 
which  findings  had  been  set  aside  by 
the  court  below  along  with  the  decree 
resting  upon  them. 

"If  this  be  the  true  interpretation  of 
the  opinion,  it  does  not  matter 
whether  the  nnal  decree  is  inconaistent 
with  the  interlocutory  one,  or  not. 
For  under  the  old  equi^  practice  the 
interlocutory  decree  could  be  modified 
on  the  final  hearing,  as  the  law  and 
tbe  evidence  should  require." 

The  question  again  arose,  yery  soon 
afterward,  in  Watson  v.  Sutro,  77  Cat. 
eOB,  20  Pac.  88,  and  Mr.  Hayne  again 
wrote  the  opinion  of  the  court.  The 
question  came  up  on  motion  to  dismiss 
the   appeal   from   the   judgment   and 
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controTCTsy.'*"  A  so-called  decree,  therefore,  baaed  upon  findings 
of  fact  and  conclnsions  of  law  with  respect  to  issues  raised  by  a 
cross-complaint,  which  does  not  dispose  of  all  the  issues  pending  in 
the  cause,  and  purports  to  dispose  of  one  only  of  the  defenses 
to  the  action,  is  irregular." 

A  consequence  of  the  rule  that  only  one  final  judgment  in  an 
action  will  be  allowed  is,  that  where,  for  any  reason,  a  judgment 
is  vacated,  and  a  second  judgment  in  lieu  thereof  entered,  the  last 
judgment  entered  is  the  final  judgment,  and  all  notices,  bills  of 
exceptions,  statements,  etc.,  whose  service  dates  from  entry  of  judg- 
ment must  be  Arved  within  the  statutory  period  from  the  entry  of 
the  second  jndgm^it.    And  if,  after  appeal,  the  remittitur  of  the 

whether  an  inteTlocutory  deeree  Bhonld 
be  m&de;  and  tha  partiM  should  not 
be  eompeUed  to  wait  antil  a  filial  de- 
cree is  rendered,  and  tben  drag  the 
whole  esse  up  to  the  appellate  court, 
in  order  to  preaent  a  question  which 
could  with  much  Ins  expense  be  pre- 
sented at  once.  The  due  adminutnL- 
tioQ  of  justice  requires  that  where  an 
interloeator;  decree  is  proper,  it 
should  be  placed  upon  the  vme  foot- 
ing as  interlocutorj  deereea  in  parti- 
tion. But  it  is  for  the  l^islatore  to 
make  the  change." 

Whatever  inconsistencies  are  to  b« 
found  in  the  npressions  of  the  court 
upon  this  point,  they  are  to  be  referred 
to  the  apparent  departure  from  prin- 
ciple noted  t>j  our  author  in  the  first 
opinion  in  Thompson  v.  White;  and 
the  result  is  to  fix  more  firmly  perhaps 
than  could  have  been  otherwise  ac- 
complished the  doctrine  that,  eseept  in 
the  csaes  prescribed  by  the  code,  inter- 
locutory judgments,  orders,  or  decrees, 
however  defined,  are  no  longer  appeal- 
able; and  hence  are  no  longn  to  be 
regarded  as  in  any  sense  final;  and 
this,  whether  in  law  or  equity. 

See,  also,  Fox  v.  Hale  t  Norcrosi 
Co.,  112  Cal.  568,  44  Pae.  1022; 
Hawxhorst  y.  Bathgeb,  119  Cal.  G31, 
S3  Am.  St.  Hep.  142,  SI  Pae.  816. 

»»  See  Stockton  etc.  Worlu  v.  In- 
surance Co.,  SS  Cal.  EST,  33  Pae.  633. 

■*  See  Stockton  etc.  Works  t.  Insur- 
ance Co.,  »8  CaL  657,  83  Pae.  633. 


from  the  order  denying  the  motion 
for  a  new  trial.  The  opinion  is  as 
follows : 

"1.  We  thiuk  tliat  the  motion  to  dis- 
miss the  appeal  iFrom  the  decree  should 
be  granted.  If  the  suit  is  to  be  re- 
garded as  a  partition  suit,  it  is  ob- 
vious that  the  appeal  was  not  taken 
within  the  sixty  days  allowed  by  law, 
(Code  Civ.  Proc,  subd.  3,  sec  939.) 
If,  however,  as  contended  for  the  ap- 
pelant, so  mnch  of  the  decree  as  estab- 
lisbed  the  equitable  rights  of  the 
plaintiff  wae  not  properly  a  part  of 
the  partition  suit,  and  for  that 
reason  is  to  be  coosidered  as  a  decree 
in  an  ordinary  action,  it  would  follow 
that  the  decree  was  not  appealable  at 
bU.  It  is  well  settled  that  inter- 
locutory matters  are  not  appealable 
except  in  the  cases  provided  by  statute. 
(See  cases  collect«d  in  Rayne  on  New 
Trial  and  Appeal,  sec.  ISS.)  There  is 
nothing  incansistent  with  this  in  the 
case  of  Thompson  v.  White,  63  CaL 
5DS;  second  appeal,  76  Cal.  3S1,  13 
Pae.  399.  On  the  contrary,  on  the 
first  appeal  the  court,  after  stating 
that  the  decision  was  reviewable  on 
motion  for  new  trial,  said:  'That  de- 
cision is  also  reviewable  on  appeal 
from  ;lnal  judgment  when  one  shall 
be  entered.'  And  this  was  the  view 
on  the  second  app^.  It  is  to  be  re- 
gretted that  this  is  the  law.  There 
are  many  actions,  notably  actions  for 
an  accounting,  in  which  almost  tbe 
whola    eonttoverey    may    be    as    to 
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appelate  court  proTidea  for  entry  of  jadgment,  sucli  jadgment  u 
the  final  judgment  in  the  action.** 

§  185.  Appeal  from  a  Fart  of  a  Judgment. — As  has  been 
shown,  the  statute  provides  for  an  appeal  from  a  final  judgment.* 
There  is  no  express  provision  for  an  appeal  from  a  part  of  a  judg- 
ment. But  section  940  of  the  California  code  provides  that  "an 
appeal  is  taken  by  filiog  with  the  clerk  of  the  court  in  which  the 
jndgment  or  order  appealed  from  is  entered  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part  thereof,  and  serving, 
etc"  And  the  old  Practice  Act  contains  a  provision  substantially 
similar.*  That  Buoh  provision  authorizes  an  appeal  from  a  part  of 
a  judgment  has  been  stated  by  the  court  *  (although  it  has  not  been 
directly  decided) ,  and  there  are  nomeroos  eases  in  which  appeals 
from  parts  of  judgments  have  been  «itertained.*  In  view  of  these 
cases  it  may  be  said  that  under  our  system  a  part?  may  appeal  from 
a  part  of  a  final  judgment  as  well  as  from  the  whole  jndgment ;  pro- 
vided, the  judgment,  from  a  portion  of  which  an  appeal  is  sought 


*■  See  Klaaber  v.  San  Diego  ete. 
Co.,  98  Cal.  105,  32  Pu.  876,  ud  aUa 
BtoektOD  ete.  Worb  t.  Iiuuranu  Co., 
OS  CU.  5ST,  33  Pae.  933;  Cottoo  etc. 
Co.  T.  Swartz,  99  Cal.  278,  33  Pae. 
878. 


105. 


!-18*. 
a  337,  Lawfl  of  1851,  p. 


Se«,  atoo,  Bectioii  4808,  BtniBed 
Codes  of  Id&ho;  aectioii  7100,  Beviied 
Codea  of  Montana  (section  1724,  Code 
ml  Civil  Procedare) ;  wetion  3426, 
Catting's  Compiled  Laws  of  Nevada 
(seetioD  331,  Civil  Practice) ;  seetion 
7205,  Beriied  Codes  of  North  DakoU; 
KctioD  550,  Lord's  Oregon  Laws;  hc- 
tion  349  (Bubdivision  1)  Code  of  Civil 
Procedure  of  South  Dakota;  section 
3305,  Compiled  Laws  of  Utab  ;  section 
1719,  Bern.  Sc  Bat.  Code  of  Washing- 
ton (tection  6503,  Bal.  Code). 

*  England  t.  Lewis,  25  Cal.  337. 

'  Biggs  V.  Waldo,  2  Cal.  485, 488, 56 
Am.  Dm.  358;  Bewej  v.  Latson,  6 
Cal.  609;  Benedict  v.  Bnnnell,  7  Cal. 
245;  Onuter  t.  Laffao,  7  Cal.  588; 
Belden  v.  Henriqaes,  8  Cal.  87,  88; 
Smith  T.  Smith,  12  Cal.  216,  73  Am. 
Dec  533;  Beebe  v.  Brooks,  12  Gal. 
308,  3001   Pfttiick  i.   Montader,  13 


Cal.  434;  Wand  t.  Wand,  14  Cal.  512; 
Clark  v.  Duval,  15  Cal.  85 ;  Barber  \. 
Barber,  16  Ckl.  378;  Magee  v.  Welsh, 
IS  Cal.  155;  Bicketson  y.  Bichardson, 
19  Cal.  330;  Donahue  v.  Cromartie,  21 
Cal  80,  82;  Estate  of  Isaoes,  30  Cal. 
105;  Carpentier  v,  Gardiner,  29  Cal, 
180;  Fair  v.  Steveoot,  29  Cal.  486, 
11  Morr.  Min.  Kep.  11;  Poett  v. 
Steams,  31  Cal.  78;  Porter  v.  Ather- 
ton,  32  CaL  4IS;  Tewksbur;  v.  Mag- 
Tatr,  33  Cal.  237;  Bludworth  v.  Lake 
(No.  2),  33  Cal.  265 ;  Bohr  v.  UcCaig, 
33  Cal.  309;  Hardenbmgh  v.  Bacon,  33 
Cal.  356,  1  Morr.  Mia.  Sep.  352;  Me- 
Coiuiell  V.  Denver,  35  Cal.  365,  95  Am. 
Dee.  107,  11  Morr.  Min.  Eep.  432; 
Stewart  v.  Levy,  36  Cal.  159;  Doogh- 
ertj  T.  Uiller,  36  CaL  83;  Eimmel- 
man  v.  Spanagel,  39  Cal.  389;  Patter- 
son V.  Sharp,  41  Gal.  133;  Pujol  v. 
McKiclay,  42  Gal.  659,  570;  Estate  of 
Mullim,  47  Cat.  450;  BuU  v.  Shaw,  48 
Cal.  455;  Wilcozson  v.  Miller,  49  CaL 
193}  Brenham  v.  Davidson,  51  Cal. 
352;  Kinsej  v.  Qreen,  51  Cal.  379; 
Nisbet  V.  Nash,  52  CaL  540,  11  Morr. 
Min.  Bep.  531;  Salter  v.  Baker,  54 
Cal.  140;  Lowell  v.  liOwelL  55  CaL 
316. 
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to  be  prosecnted,  is  severable.*"    And  when  sn  appeal  is  taken  fnxa 
a  part  of  a  jadgment,  the  appellate  oourt  will  not  review  the  part 


te  If  the  judgment  is  %a  entiretj, 

the  statute  does  not  authorize  &  review 
thereof  by  the  appellate  court  by 
piecemeal.  Farmers'  eta.  Bask  t. 
key,  33  Or.  143,  54  Pac.  206.     An  ap- 

feltaot  eannot  prosecute  an  appeal 
rom  an  unfavorable  part  of  a  judg- 
ment and  leave  nndiiturbed  and  m 
force  that  portion  favorable  to  him, 
If  here  the  decree  ia  of  auch  a  character, 
at  least,  as  that  it  cannot  be  severed, 
and  one  portion  allowed  to  stand  and 
another  portion  to  be  nullified.  New 
Zealand  etc.  Co.  v.  Smith,  41  Or.  466, 
69  Pbc.  268. 

The  rule  is  by  no  means  free  from 
exception.  In  Buih  v.  Mitchell,  23 
Or.  92,  41  Pac.  ISS,  the  court,  ifl  dis- 
cussing the  point  in  vol  Ted  here,  saidr 
"  .  .  .  .  The  rule  is  anivcrsal  that 
a  party  will  not,  without  the  consent 
of  his  adversary,  be  permitted  to 
split  up  his  demands  and  maintain 
separate  actions  on  the  several  parts. 
....  So,  too,  it  is  equally  well  settled 
tbat  a  party  will  not  be  permitted  to 
maintain  separate  appeals  from  parts 
of  a  judgment  or  decree,  ....  'There 
ia  a  claw  of  casea  ....  which  ap- 
parently form  an  exception  to  the 
general  rule  that  an  appeal  nilt  not 
lie  from  parts  of  a  case;  but  t^e  casea 
forming  this  class  will  be  found  on 
investigation  to  b«  apparent,  rather 
than  actual,  exceptions.  The  class  to 
which  we  refer  is  composed  of  eases 
wherein  an  issue,  distinct,  entire,  and 
complete,  is  formed  betwnn  some  of 
the  parties,  and  upon  which  issue  a 
final  judgment  is  ^ven  affecting  only 
tbe  interests  and  rights  of  the  parties 
to  that  issue.'  In  prescribing  the 
form  of  a  notice  of  appeal,  the  stat- 
ute provides  that:  'Such  notice  shall 
state  tbat  the  appellant  appsala  from 
the  judgment  or  decree  of  the  circuit 
court,  or  some  specified  part  thereof, 
anil  in  case  the  judgment  be  one 
rendered  in  an  action  at  law,  shall 
specify  the  grounds  of  error  with 
reasonable  certainty  upon  which  the 
appellant  intends  to  rely  upnn  the  ap- 
peal." Hill's  Code,  section  537,  sub- 
division I.  It  also  provides  that: 
'Upon  an  appeal,  the  appellate  court 


may  affirm,  reverse,  or  modify  the 
judgment  or  decree  appealed  from,  in 
the  respect  mentioned  in  tbe  notice, 
and  not  otherwise,  as  to  any  or  all  of 
the  parties  joining  in  the  appeal,  and 
may  include  in  such  decision  any  or 
all  of  tbe  parties  not  joining  ia  the 
appeal,  except  a  codefendant  of  the 
appellant  against  whom  a  several  judg- 
ment or  decree  might  have  been  given 
in  the  courts  below;  and  may,  if  neeea- 
aary  and  proper,  order  a  new  trial.' 
Id.,  sec.  544.  The  section  of  the  stat- 
ute last  quoted,  when  interpreted  by 
the  apparent  exception  to  the  general 
rule  applicable  to  appeals  (!^iott's 
App.  Proc.,  section  99),  would  seem  to 
refer  to  some  of  the  parties  between 
whom  a  distinct  issue  is  formed,  and 
who  would  be  permitted  to  appeal 
from  such  of  the  judgment  or  decree 
given  in  the  whole  case  as  may  deter- 
mine auch  particular  issue, — for  ex- 
ample, the  parties  to  a  foreclosure  pro- 
ceeding who  seek  to  establish  among 
tbemselves  a  priority  of  lien.  From 
the  example  given  it  can  readily  be 
seen  that,  under  the  statute,  separate 
appeals  may  be  maintained  from  dis- 
tinct parts  of  a  decree  in  equity,  but 
it  may  well  be  doubted  if  such  appeals 
lie  from  judgments  in  actions  at  law. 
Thayer,  J.,  in  construing  these  sec- 
tions of  the  statute,  says:  'These  two 
provisions,  taken  together,  seem  to  re- 
strict tbe  review  to  the  part  of  the 
decree  specified  in  the  notice,  although 
the  latter  portion  of  section  533  of  the 
code  (Hill's  Code,  section  543}  pro- 
vides tbat,  upon  an  appeal  from  a  de- 
cree given  in  any  court,  the  suit  shall 
be  tried  anew  upon  the  tranacript  and 
evidence  accompanying  it.  This  would 
seem  to  imply  tbat  tbe  whole  ease 
would  be  before  the  appellate  court 
for  trial  de  )\ovo,  though  it  might  be 
sufficient  answer  to  repel  the  infer- 
ence that  an  appeal  from  a  part  of  a 
decree  is  not  "an  appeal  from  a  de- 
cree," witbin  the  meanin^j  of  tbe  above 
provision,  that  said  proviston  waa  only 
intended  to  apply  to  an  appeal  from 
an  entire  decree.  Still,  I  think  a  mote 
satisfactory  construction  can  be  given 
t«  the  provision,  and   make   it  hai- 
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not  appealed  f rom.**  So  an  appeal  may  be  taken  from  a  portion  of 
aD  order.*  Tbas  an  appeal  mar  ^  taken  from  an  order  on  motkm 
for  a  new  trial  aa  to  a  portion  of  t^e  issuea  involved,  when  separable, 
leaving  the  order  as  to  the  remaining  findings  to  stand.* 


monixfl  with  the  view  I  bftve  indiekted, 
bj  eoDBtniing  the  eeTeral  pruTurioni 
togetber,  and  giving  effect  to  all  of 
them.  Under  such  constmetion,  the 
eoneliuion  would  ueeeaaarily  follow 
that  the  trial  of  the  snit  anew  would 
be  confined  to  a  trial  of  the  ease  af- 
fecting a  part  of  the  deerae  ipeei&ed 
in  the  notice  of  appeal.'  Shook  *. 
Colohan,  1£  Or.  23S,  6  Pae.  503.  The 
ease  of  Inverarit;  v.  Stowell,  10  Or. 
261,  waa  a  eontrovera;  between  a 
mortgagee  and  BabaequeDt  lien  daim- 
anta,  and  it  wa«  there  held  that  the 
decree  aa  to  the  lien  elaimanti  being 
BCveiable,  the  plaintiff  eonld  appeal 
from  that  part  of  it.  'The  party  ap- 
pealing,' tB.j»  Wade,  C.  J.,  in  Barkley 
T.  Logan,  2  Mont.  8M,  in  conatming 
a  aiinilar  itatate,  'miut  bring  the 
whole  decree  before  the  appellate 
court  (otbenriae  it  baa  no  jariBdietion 
to  hear  the  ease),  and  ma;  ipecif;  in 
hi*  notice  of  appeal  the  portion  of  the 
decree  he  wiihes  to  reverse  He  can- 
not sever  the  decree,  and  leave  that 
portion  of  it  favorable  to  binuelf  in 
force  in  the  diitrict  eoart,  and  appeal 
from  that  portion  adverse  to  him.' 
So,  too,  in  Construction  Co.  >.  O'Neill, 
24  Or.  S4,  32  Pae.  764,  it  was  held 
that  the  appellant  could  not  have  a 
decre«  in  the  lower  court  for  a  given 
amonnt  and  here  for  an  additional 
som.  An  appeal  from  a  part  of  a 
decree  must  neecMarily  bring  to  the 
appellate  court  the  whole  decree,  and 
while  the  part  appealed  from  may  be 
afSrmed,  modified,  or  reversed,  the  por- 
tion not  reviewed  will  be  afBrmed.  The 
whole  cause  being  tried  here  de  novo,  a 
complete  decree  must  be  rendered  in 
this  court.  In  actions  at  law  this  court 
can  review  judgments  only  as  to  ques- 
tions  of  law  appearing  upon  the  rec- 
ord; and,  when  error  is  discovered, 
the  caose  must  be  remanded  to  the 
eoort  below  for  further  proceedings. 
Tfae  reversal  of  a  judgment  neces- 
■arilj  open*  it}  and,  it  opened  foi 


one,  it  must  be  for  all  pnrposes. 
Otherwise  litigation  would  be  inter- 
minable, and  actions  tried  and  appeals 
taken  by  piecemeal, — a  result  which 
would  be  contrary  to  the  policy  of  the 
law,  .  .  ,  .  " 

Aa  indicated  by  the  excerpt  there- 
from  above  quoted,  the  languag*  of 
the  court  in  BarUer  v.  Logan,  8 
Uont.  296,  was  equaUy  aa  strong  in 
opposition  to  the  rule  outlined  in  th» 
text.  The  code  provisiona  in  the  two 
state*  of  Montana  and  Oregon  are 
not  materially  different  from  those  of 
other  states,  and  the  above  ar^ment 
applies  with  only  slightly  diminished 
force  to  the  construction  of  the  codes 
elsewhere.  It  is  bdieved,  however, 
that  the  rule  outlined  in  the  text  is 

In  the  more  recent  case  of  Mc- 
Donald V.  White,  46  Wash.  334,  SB 
Pae.  SSI,  in  support  of  the  rule  aa 
stated  in  the  text,  the  court  said : 

"  ....  A  party  may  appeal  from 
the  whole  or  any  part  of  a  judgment 
adverse  to  him  if  be  considers  the  Mme 
erroneous,  assuming  that  it  is  not  so 
connected  with  the  judgment  as  a 
whole  as  to  make  an  appeal  from  the 
judgment  as  an  entirety  necessary  to 
a  proper  determination  of  the  issue 
presented " 

In  Healy  v.  Seward,  S  Wash,  319, 
31  Pae.  874,  it  was  said  that  where 
a  judgment  is  partly  in  tayor  of  ap- 
peUant  and  partly  adverse  to  him, 
he  should  appeal  from  the  adverse 
part  only,  and  not  from  the  whole 
judgment. 

•0  Pacific  etc.  Co.  v,  Fisher,  108 
CbI.  224,  39  Pae.  758.  But  sea 
opinion  quoted  in  note  4a,  supra,  from 
Bosh  V.  Mitchell. 

«  Dimick  V.  Oeringer,  32  Cal.  488; 
Estote  of  HcCauley,  50  Cat.  S44. 

«  San  Diego  etc.  Co.  *.  Neale,  78 
CaL  63,  20  Pao.  872,  8  L.  B.  A.  63; 


Digitized  ByGOOgle 


S186 


WHAT  HAY  BE  APPEALED  FBOIL 


974 


§  186.    What  ma^  ^3t  Reviewed  on  Appeal  firom  Oie  Jndgmenl 

Under  the  old  Practice  Act  the  <»ily  qnestioiui  that  conld  be  re- 
viewed on  appeal  from  the  judgment  were  questions  iu  relation  to 
the  pleadings,^  questionB  as  to  whether  the  judgment  was  supported 
by  the  findings  or  verdict,*  questions  as  to  the  ooirectness  of  inter- 
mediate orders  necessarily  affecting  the  judgment  and  not  them- 
selves appealable,*  and  questions  aa  to  errors  in  law  occurring  at 
the  trial  and  excepted  to.*  Of  the  grounds  of  a  motion  for  new 
trial  the  one  last  referred  to,  viz.,  errors  in  law  occurring  at  the  trial, 
was  the  only  one  that  oould  be  presented  on  appeal  from  the  judg- 
ment. Questions  as  to  irregularities  of  the  court,  jury,  or  adverse 
party,  or  as  to  misoonduot  of  the  jury,  questions  as  to  accid«it  or 
surprise,  or  newly  discovered  evidence,  and  questions  as  to  excessive 
damages,*  or  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  decision,*  could  be  presented  only  on  motion  for  new  triaL 

The  Code  of  Civil  Procedure  made  one  change  in  the  previoas 
practice,  viz.,  that  questions  as  to  the  insufficiency  of  the  evid^ice 
to  justify  the  verdict  or  decision  may  be  presented  on  appeal  from 
the  judgment,  provided  the  appeal  be  taken  within  sixty  days  from 


Duff  T.  l>uff,  101  Cal.  1,  35  Pac. 
437;  FaUbrook  etc.  Dist.  v.  Abil&, 
106  Cal.  365,  3B  Pac.  793;  Mountain 
Tunnel  Co.  y.  Bryan,  111  Cal.  38,  43 
Pae.  410;  Bobinson  t.  Muir,  151  Cal. 
118,  90  Pac.  521;  Kneraoa  v.  Yosemite 
«tc.  Co.,  149  Cal.  SO,  85  Pae.  122; 
PeaniaU  v.  Hen)7,  153  Cal.  314,  95 
Pae,  154,  1S9. 

1  Errors  apparent  in  the  jndgmeut- 
Toll  might  be  revieirect  on  appeal  from 
tbe  judgment.  Tbompioii  t.  Patter- 
Bon,  54  Cal.  542;  Wetherbee  v.  Car- 
roll, 33  Cal.  549;  Putnam  v.  LamphieT, 
36  Cal.  151;  Joaea  v.  Cit;  of  Peta- 
luma,  36  Cal.  230;  BrewBtei  t. 
Hartley,  37  Cal.  15,  99  Am.  Doe. 
237.  Tbe  iame  rule  has  been  held  to 
govera  under  the  code,  and  in  lome 
easee  it  fasa  been  fnrther  held  that 
aueh  errors  eonid  be  reviewed  nowhere 
elae.  See  In  re  Weaterfleld,  M  Cbl. 
113,  30  Pae.  1104;  Thompson  v.  Loa 
Angeles,  125  Cat.  270,  57  Pac.  1015. 
Pleadings  constitute  a  part  of  the  roll 
(see  section  230,  poit),  and  errors 
arising  from  rulings  upon  dffnurrera 


(see  Fortain  v.  Smith,  114  Cal.  494, 
46  Pae.  3S1),  and  upon  the  auSelenej 
of  the  complaint  (see  Frey  t.  Vignier, 
145  Cal.  251,  78  Pac.  733),  can  be 
reviewed  solely  on  appeal  from  the 
judgment 

If  errors  are  not  apparent  on  th« 
judgment-roll,  thej  must  be  made  to 
appear  by  a  bill  of  exceptions.  See 
section  262,  pott.  See  easea  cit«d  in 
note  8,  below,  as  to  the  praeUee  under 
the  eod«. 

*  Shepherd  t.  McNeil,  38  Cal.  72; 
Jenkins  v.  Frink,  30  Cal.  586,  80  Am. 
Dec.  134;  Solomon  t.  Beese,  34  Cal. 
28;  Thompaon  t.  Hancock,  51  CsL  . 
110;  and  see  note  1,  above;  and  see 
eases  cited  in  note  8,  below,  as  to  the 
practice  under  the  code. 

■  See  aectioD  195,  pott. 

*  Bee  note  10  to  seetion  100,  ant*. 

•  Bee  nets  4  to  section  94,  anU. 

•  Bee  eaaea  cited  in  notes  7,  8,  and 
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the  rendition  of  tiie  judgment.*  In  other  respects  the  practice  is 
the  same  as  formerly.* 

(  Sm  note  10  to  seetion  96,  ante.  960;  Baner  t.  T*j,  128  CuI.  623,  01 

•  The  foUowing  eases  iUnstnte  Uw  Pac.  SO;   Moore  v.  Douglas,  132  Cal. 

praetioe   under   the   code:  Boberts   t.  39S,   64  Pae.   705;   Morse   t.   WiUon, 

Eldred,  73  CaL  394,  15  Pac.  IS;  In  re  138  Cal.  SSS,  71  Pae.  801;   Swift  ▼. 

Boyle,  T3  CaL  5&4, 15  Pae.  125;  Briaou  Oeeidental  ete.  Co.,  141  CaL  101,  74 

V.   Brison,  90  Cal.  323,  27  Pae.  18(1;  Pae.   TOO;   Sharp  t.   Bowie,   142   Cal. 

Sbanklin  t.  Hall,  100  CaL  29,  34  Pae.  482,  78  Pae.  82;  Bell  v.  Southern  Pa- 

636;  Enns  T.  Pai^  102  Cal.  132,  38  eiSe  Co.,  144  Cal.  560,  77  Pae.  1124; 

Pke.  40«;  Bode  t.  Lee,  102  Cal.  SSS,  Jeneon  t.  Win  t  Rnek,  150  Cal.  398, 

3S   Pac    S36;    Pieree   v.   WilliB,    IDS  89  Pae.  113. 

Cal.  91,  38  Pae.  1080;  Is  re  Bedfleld,  8m,  also,  eases  eited  in  section  I, 

116   CaL   837,   48   Pac.   794;   Hall  t.  ante,  as  to  what  ma^  be  TSviewed  on 

Sasskind,  120  Cal.   569    53   Pae.  46;  motion  for  new  trial,  and  ott  appeal 

PatelL  T.  Miller,  126  Cal  210,  57  Fm.  from  a  new  trial  order. 
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WHAT    MAT    BE    APPEALED    PROM— INTBBLOCUTOBT: 
OBDEBS. 

8  167.     WbBt  ia  »  order. 

§  1S8.     Interloeutorj  orderi  are  not  appeakble  iiiiI«m  uqirenlj  nftde  ao  b^ 

J  ISO.    Appeal*  from  eountr  and  diitriet  eoioTU — Arimngenieiit  of  tlw  aubjeot. 

§  ISO.    Oid«n  on  motion  tor  now  trial. 

g  Iftl.     Injonetioiw. 

S  les.    Attaehinenta. 

I  193.    Cliangs  of  tlia  plaM  of  trial. 

g  194.    Partition  eaaea. 

I  l&S.    Iuterl(»c«toi7  ordera,  not  appealabk  tbenuelTCi,  but  InvoMng  Ote  merit* 

ftnd  neeeaarilf  affeetiug  tbe  judgm«nt,  a^j  b«  lemwad  on  appeal 

from  the  jodgment. 
{  196.    Spedtil  OTden  made  after  dnal  Judgment, 
g  197.    Order*  in  relation  to  ea*ts. 
§  19S.    Orders  ia  relation  to  contempts, 
g  199.    Tbe  appeal  mast  be  taken,  from  the  order  complained  of,  if  appealable, 

and  not  from  a  lubaequent  order  refusing  to  aet  it  aside. 

5  187.  What  ii  an  Order. — The  proviaion  of  the  code  is  as  fol- 
lows: "Every  direction  of  a  court  or  judge  made  or  entered  in  writ- 
ing, and  not  included  in  a  judgment,  ia  denominated  an  ord^."* 
It  ia  essential,  under  this  definition,  that  the  order  should  be  "made 
or  entered  in  writing. "  "A  verbal  promise  of  the  judge  to  cause  an 
cjrder  to  be  entered,  or  a  ...  .  verbal  request  for  an  order,  verbally 
granted,"  without  being  evidenced  by  any  writing,  is  inoperative.' 

1  Section  1003    California  Code  of  Rem.    ft   Bal.    Code   of   Waahington 

Civil  Procedure;  l4n*  of  1851,  p.  132,  (section    EOSO,    Bal.    Code);    section 

aec.  SIS;  see  Oilman  v.  Contra  Costa  4606,  Compiled  Statute*  of  Wjoming. 

Countj,  S  Cal.  52,  68  Am.  Dec.  290.  "All  rulinj^  made  in  tbe  coarae  of 

See,    also,    section   371,    Mill*'    An-  the    pro<;eedinga    leadinff    op    to    the 

notated    Code    of    Colorado;     section  judgment  are  orders."    Coyle  t.  Sfst- 

4SS0,  Bevieed  Code*  of  Idaho;  lecUoo  tie   etc.   Co.,   31   Wash.   181,   71  Pae. 

7139,  Revised  Codes  of  Montana  (see-  733.     And  see  Dablstrom  v.  Portland 

tion   1820,  Code  of  Civil  Procedure) ;  etc.  Co.,  12  Idaho,  87,  85  Pac.  B16. 

section    26S5,    sabdLvision    97,    Com-  *  Campbell  v.  Jones,  41  Csl.  G15. 

piled  IiBws  of  New  Mexico;   section  In  Stato  v.  Bowser,  21  Mont  133, 

7320,  Revised  Codes  of  North  Dakota;  S3   Pac.   179,   it   was  contended  that 

section  6064,  Compiled  Lane  of  Okla-  an  order  granting  leave  to  flic  an  in- 

homa;     section    534,    Lord's    Oregon  formation  wa*  invalid  becsnae  not  in 

Idws;  section  548,  Code  of  Civil  Pro-  writing;   but  the  court  held  that  the 

cedure  of  South  Dakota;  section  3323,  validity    of    an    order    of    the   court 

Compiled  Laws  of  Utab;  section  40S,  could  not  be  made  to  re*t  upon  Uia 
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If  tfae  order  be  made  in  open  court,  it  most  be  mtered  in  the  minute- 
book  kept  by  the  clerk,*  bnt  need  not  be  signed  by  the  judge;  if 
made  out  of  court,  it  must  be  signed  by  the  judge,  and  should  be 
filed.  Whether  an  order  made  out  of  court  and  signed  by  the  judge 
is  operative  without  being  filed  is  not  entirely  clear.  The  section 
above  quoted  is  silent  as  to  the  filing,  nor  has  any  section  been  found 
which  expressly  requires  the  filing.  In  Swift  t.  Canovan,*  where 
the  defendant  obtained  an  order  from  the  judge  extending  the  time 
to  answer,  but  did  not  file  it,  and  a  judgment  by  default  was  tak»i 
against  him,  it  was  set  aside  on  motion,  and  the  supreme  court 
affirmed  the  order  upon  the  default,  saying:  "The  more  correct 
practice  certainly  is  to  file  or  serve  the  order  extending  tfae  time  to 
answer.  But  we  are  not  aware  of  any  provi^on  of  law  requiring 
it  to  be  filed  or  served."  '  In  the  more  recent  decision  of  Devlin  v. 
Rydberg,»». however,  it  was  held  that  a  mere  declaration,  although 
in  writing  and  signed  by  a  judge  of  a  superior  oourt,  that  it  is 
"ordered,  adjudged,  and  decreed  that  said  injunction  is  no  longer 
in  force,"  not  filed  with  the  clerk,  and  opt  intended  to  be  entered 
ia  the  minutes,  is  not  a  "direction"  within  the  meaning  of  section 
1003,  above  referred  to,  is  not  an  order,  and  is  not  appealable.** 

Not  only  is  it  doubtful  whether  a  written  expression,  signed  but 
Dot  filed,  can  be  regarded  as  an  "order"  of  the  oourt,  from  which 


perfonnaiiee  hj  the  clerk  of  hi* 
miDistorial  Aatj  to  enter  it — at  leut, 
■a  to  an  order  of  tbia  deacription. 
Tbe  language  of  the  court  ia  as  fol-' 

"  .  .  .  .  The  point  ii  not  made  that 
th«TO  waa  no  leave  of  court  at  all 
obtained  before  filing  the  informa- 
tion, but  that  no  order  wa"  made  in 
writing,  and  none  waa  entered;  that 
ii  to  sa^,  that  an  oral  order  graot- 
Ing  leuTc  to  a  county  attorney  to  file 
an  information  it  not  valid,  and  ea- 
peeiallj  is  it  invalid  if  not  entered  tn 
the  clerk's  minutes.  The  aniwei  to 
this  argument  is  that  by  tbe  stat- 
ute it  ia  not  neeeasarj  that  the  order 
of  court  granting  leave  to  file  an  in- 
formation be  an  order  in  writing, 
other  than  bj  an  entry  in  tbe  minutea 
of  the  court  kept  by  the  clerk.  The 
judge  of  tbe  court  speaks  orally  for 
the  court,  and  orders  that  leave  be 
granted.  The  judicial  act  is  thua 
performed,  and  thereafter  the  minia- 


terial  duty  of  the  clerk  ia  to  enter 

tbe  order  of  the  court " 

If  an  order  ia  not  entered,  any 
party  injured  by  failure  to  enter  may 
insist,  as  a  matter  of  right,  on  its 
entry  nunc  pro  tunc.  Etouglas  Co. 
Boad  V.  Douglas  Co.,  6  Or.  406. 

•  As  to  entry  of  orders,  see  Hast- 
ings y.  Haatings,  SI  Cal.  95.  An 
entry  in  tbe  rougb  minutes  vrould 
probably  be  tutScieot.  Look  at  Peo- 
ple V.  Smith,  59  Csl.  601. 

•  47  Cal.  86. 

•  See  section  1003,  quoted  in  text, 
and  Bond  v.  Pacbeco,  30  C^l.  530; 
Sullivan  v.  Triunfo  Q.  ft  B.  M.  Co., 
33   Cal.   3S5. 

B>  13S  Cat.  324,  64  Pac.  3Q6. 

"I  Unless  either  flled  or  entered  in 
the  minutes  tbe  clerk  could  not  certifr 
an  order  in  a  transcript  on  appeal. 
Orders  by  the  court  or  judge  should 
be  Sled.  "Tbe  proper  place  for 
orders  made  by  a  court  or  tbe  judge 
thereof    ii    unong    the    flies    of    the 
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on  appeal  can  be  taken,  but  tbere  is  some  question  as  to  whether 
SQch  a  writing  can  be  said  to  be  an  order,  although  signed  and 
filed,  unless  the  same  be  also  entered  in  the  minutes.  In  Weiaser  v. 
Southern  Pacific  Co.,*°  where  there  was  a  controversy  as  to  tie 
ground  upon  which  a  motion  for  a  new  trial  was  really  granted, 
and  it  was  contended  that  the  true  ground  was  stated  in  a  letter 
signed  by  the  trial  judge,  the  supreme  court  held  that  even  if  the 
letter  could  be  accepted  as  a  written  order  of  court,  signed  and  filed, 
it  could  not  be  held  to  limit  the  effect  of  the  order  set  out  in  the 
minutes  of  the  court  granting  the  motion  upon  general  terms. 

The  code  (section  1704,  Code  of  Civil  Procedure),  expressly  re- 
quires probate  orders  to  be  entered  in  the  minutes,  and  the  siipreme 
court,  in  Tracy  v.  Coffey,**  thus  referred  to  the  practice  of  writing 
and  filing  orders: 

"There  is  no  statute  expr^sly  authorizing  the  making  of  a 
memorial  of  the  terms  of  an  order  of  the  superior  court  by  the 
method  of  writing  it  on  a  separate  piece  of  paper,  and  having  the 
judge  attach  his  signature  thereto.  It  has  become  eustcmiary  to  do 
so  in  many  inst^iQces,  and  the  courts  have  often  recognized  such  a 
memorial  as  competent  evidence  of  the  terms  of  the  order.  But 
the  code  (Code  Civ.  Proc,  see.  1704)  expressly  requires  probate 
orders  to  be  entered  in  the  minute-book  of  the  court.  It  is  the  order 
there  entered  which  is  the  order  of  the  court,  and  it  is  the  date  of 
the  entry  of  the  order  which,  under  our  decisions,  sets  the  time 

running  for  an  appeal The  fact  that  another  memorial  exists 

consisting  of  a  document  filed  with  papers  in  the  case,  and  that  there 
are  some  slight  discrepancies  ....  between  the  filed  order  and  the 
entry  in  the  minute-book,  would  not  affect  the  validity  of  the  minute 
entry  nor  extend  the  time  for  appeal  until  another  entry  was  made." 

As  stated  in  the  decision  last  quoted,  it  is  customary  to  regard  an 
order  written  out  and  signed,  when  filed,  as  an  order  from  which 

court  in  the  pHrticalar  cose.     lodeed,  written    record   thereof,   eves   though 

the   proctiee   of   Hecurin?   orders   sod  signed   and   filed,   and   parporUng  to 

then    retaining:   or   withholding   tbsm  be    the    order    of    tha    court   in    the 

from  the  flies  is  one  that  cannot  be  premises.     Aside  from   this,  howavtr,  ■ 

comntended,   and    should   not   be    en-  in  the  absence  of  a  minute  entr^,  an 

coursged."    Saodatrom  v.   Bmith,   11  order  signed  and  filed  would  eeem  to 

Idaho,  7T9,  84  Pae.  106D.  be    sufficient    basis    for    an    appeal 

»o  148    Cal.    428,    83    Pac.    439,    7  See    Newman    v.    Overland    Co.,    13! 

Ann.  Cae.  63fl.     If  there  is  an  order  Cal.   73,   64   Pac.   110;    Ben   Lomond 

in  the  minutes  it  is,  tinder  the  Cali-  Co.  v.  Sladky,  141  Cal.  fllE),  75  Pso. 

fomia  deeisions,  the  prevailing  record  332. 

of  the  action  of  tb«  conrt,  and  ita  m  153  Cal.  866,  M  Pae.  160. 

tenui  eannot  be  varied  bj  anj  other 
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an  ftppeal  may  be  taken,  althoagli  no  entry  thereof  is  made  in  tha 
minutes,  nnleaB,  as  in  the  case  of  probate  orders,  special  provision 
has  been  made  for  sik^  entry.  Thus  it  has  been  held  that  an  appeal 
may  be  taken  from  an  order  made  at  chambers.  And  it  is  not  neces- 
sary that  the  ordra  should  have  been  made  upon  notice.  An  ex 
parte  order  may  be  appealed  from  without  any  application  to  set  it 
aside  having  first  been  made.** 

It  ia  now  well  settled  that  a  void  judgment  or  order  is  appeal- 
able.* In  a  case  where  it  was  argued  by  the  respondent  that 
if  the  order  appealed  from  was  void  as  contended  by  appellant, 
the  appeal  should  be  dismissed,  the  court  (although  it  held  that 
.the  order  was  voidable  only)  said  in  answer  to  the  argument: 
"There  is,  however,  somethiog  having  the  form  of  an  order, 
purporting  to  have  been  made  subsequent  to  the  judgment  in  the 
course  of  a  judicial  proceeding,  having  ihe  sanction  of  the  district 
judge,  assuming  to  act  in  his  official  capacity.  It  is  such'an  order 
as  the  ministerial  officers  of  the  court  would  in  all  probability  act 
upon.  Its  validity  is  even  -maintained  by  counsel  in  this  court. 
Counsel  have  referred  us  to  no  authority  to  sustain  the  position  that 
the  action  of  the  court  in  making  it  cannot  be  reviewed  on  appeal 
We  think  the  appellants  entitled  to  have  the  order  vacated.'" 

from.  Void  orden  mBj  be  ftpp««l- 
able.  If  the  orders  appealed  from 
lUin  be  treated  simplf  as  orderB  com- 
manding tbe  diBmisgal  of  the  action 
against  tbe  executor,  ....  and  di- 
recting tbe  aettlement  of  an  account 
not   yet   filed,    they   were   piemature, 

tiut    not   appealable But    they 

were  neither  mere  recitals  nor  orderi 
independent  of  the  lettlement  of  the 
account  whieb  was  ordered  in  the 
same  decrea.  When  tbe  court  under- 
took to  direct  tbe  dismissal  of  the 
action  brought  by  tbe  adiainistrator 
upon  a  claim  alleged  to  be  due  the 
estate  and  to  find  thereupon  that 
there  was  no  property  in  the  hand 
of  tbe  administrator,  it  undertook 
both  to  state  and  settle  his  account 
to  that  extent.  It  determined  hi* 
rights  in  that  retard,  and  settled, 
or  attempted  to  settle,  bis  account  as 
effectually  as  if  the  order  had  been 
made  after  he  had  filed  an  account. 
Whether  an  order  is  appealable  is  to 
be  detenninrf  by  what  it  purports  to 
dfrtermine,  not  by  what  may  be  its 
actual  operative  effect." 
t  Bond  V.  Pacbeco,  30  Cal.  530. 


••  Sullivan  1.  Trionfa  O.  ft  S.  M. 
Co.,   33   Cal.   385. 

•  Lavennore  v.  Campbell,  52  Cal, 
75;  James  t.  Center,  S3  Cal.  31; 
Hnerstal  t.  Mnir,  62  Cal.  4TB;  De 
Jamatt  t.  Marques,  127  Cal.  558, 
78  Am.  St.  Bep.  90,  60  Pac.  45.  And 
see  Stoddard  t.  Superior  Court,  lOS 
Cal,  303,  41  Pae.  278;  White  v. 
Superior  Court,  110  Cat.  54,  42  Pac. 
471. 

The  appealability  of  an  order  does 
not  rest  upon  what  may  be  its 
operative  effect,  and  therefore  the 
queation  aa  to  whether  it  is  void  or 
not  cannot  govern  its  appealability, 
whieb  may  be  said  to  rest  upon  what 
it  purports  to  determine.  Thus  in 
Brtate  of  Bullock,  75  Csl.  419,  17 
Pa«.  540,  where  the  order  appealed 
from  purported  to  determine  and  set- 
tle tbe  final  account  of  tbe  admiuis- 
trator  of  an  estate,  although  no  ae- 
CDUDt  had  been  filed,  it  was  held  that 
the  order  was  appealable,  the  court' 
aayiag: 

"We  express  no  apinion  a«  to  the 
validity  of  the  ordere  contained  in 
tbe  portion  of  the  decree  appealed 
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Such  a  judgment  or  order  might,  through  the  exercise  of  min- 
isterial authority,  be  made  oppressive,  and  it  is  eminently  propo' 
that  a  potential  grievance,  arising  out  of  a  proceeding  coram  non 
jvdice,  should  be  remedied  by  the  tribunal  which  exists  for  the  cor< 
rection  of  judicial  error.'* 

An  appeal  may  also  be  taken  from  a  judgment  Altered  in  the 
lower  court  unde*  the  direction  of  the  appellate  court.  In  response 
to  a  contention  that  such  a  judgment  is  really  a  judgment  of  the 
appellate  court,  and  that  therefore  no  appeal  would  lie,  the  supreme 
court,  in  Randall  v.  Duflf,"*  said : 

' '  For  some  purposes  the  judgment  may  be  deemed  on  a  par  with 
the  judgment  which  might  have  been  entered  here.  But  great  in- 
justice might  be  done  if  it  were  held  that  such  a  judgment  cannot 
be  appealed  from.  Serious  doubts  may  arise  as  to  whether  the  judg- 
ment entered  was  the  judgment  ordered.  And  suoh  a  judgment  is 
as  plainly  witiiin  the  language  allowing  appeals  as  any  other.  I 
think  there  can  be  no  doubt  of  the  right  to  appeal." 

In  his  concurring  opinion,  MeParland,  J.,  said : 

"I  concur  in  the  judgment  and  in  the  opinion  of  Mr,  Justice 
Temple.  Of  course  when  the  lower  court  enters  the  judgment 
directed  by  this  court  there  is  an  end  of  the  litigation;  but  when 
there  is  a  question  whether  or  not  the  lower  court  has  entered  the 
judgment  directed,  then  au  appeal  lies.  If  the  appeal  be  frivolous, 
and  not  taken  bona  fide,  the  remedy  is  the  imposition  of  heavy 
damages. ' ' 

The  appellate  court  is  not  limited,  however,  in  its  review  of  mat- 
ters presented  on  an  appeal  from  a  judgment  entered  under  its 
direction  to  the  bare  question  as  to  whether  such  judgment  was  or 
was  not  entered  in  accordance  with  such  direction.  Such  a  judg- 
ment, for  purposes  of  appeal,  is  not  to  be  distinguished  from  a 
judgment  ordered  by  the  trial  court  upon  its  original  determination. 
A  judgment  entered  in  obedience  to  the  direction  of  the  higher 
court  has  no  greater  sanctity  upon  an  appeal  than  if  it  had  been 
entered  after  trial  anew  under  a  similar  direction.  If  errors  have 
supervened  in  either  case  prior  to  entry,  whii^  have  conduced 
thereto,  the  appellate  oourt  may  examine  them.  If  new  issues  are 
presented,  as,  for  example,  in  the  case  of  alleged  errors  in  the  ad- 

T.  See  Merced   Bank  y.   RoBBntbal,       ""^     SUtAma     Ranchos    Co.    t.     He- 
OQ  O^l    Ifl    11  Pup   mo   33  Pac  732-       Do^e"-  13*  Cal.  582,  66  Pae.  724. 
Sg  GaL  33,  31  i-ac.  «*»,  33  i-ac  7da,  m  107  CaL  33,  40  Pae.  20. 
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missicin  of  evidence,  the  party  a^rieved  may  preseot  the  same  tm 
the  second  appeal  as  readily  as  upon  the  first.^' 
An  appeal  may  be  taken  from  a  part  of  an  order.* 

S  188.  I&terlocQtoiy  Orders  ar«  not  Appealable  Unleit  Ex- 
pressly Hade  to  by  Statute.' — This  haa  been  frequently  decided. 
It  is  the  policy  of  the  law  to  discourage  liti^tion  piecemeal.  No 
good  porpose  is  to  be  subserved  by  allowing  appeals  from  every 
order  made  pending  suit  or  action,  by  which  some  one  or  other,  or 
even  all,  the  parties  are  aggrieved.  When  the  final  judgment  is 
rendered  an  appeal  may  then  be  taken,  and  this  bppeal  will  amiply 
protect  all  who  are  a^rieved,  whether  by  an  interlocutory  order, 
or  1^  the  final  judgment  itself.  The  rule  is  therefore  well  settled 
that  interlocntory  orders  are  not  appealable,  unless  expressly  so 
made  by  statute."  An  early  case  in  which  this  rule  was  enunciated 
is  that  of  Juan  t.  Ingoldsby,*  where  it  was  held  that  no  appeal  could 
be  taken  from  an  order  granting  a  change  of  venne ;  and  Heyden- 
feldt,  J.,  delivering  the  opinion,  said ; ' '  The  Practice  Act  provides  an 
appeal  from  interlocutory  orders  refusing  to  change  the  place  of 
trial ;  no  appeal  is  allowed  from  orders  where  the  change  is  granted. 
Appeals  from  interlocutory  ord««  are  the  creations  of  statute,  and 
cannot  be  extended  by  implication."  So  in  Martin  v.  Travera,'  it 
was  held  that  an  appeal  could  not  be  taken  from  an  order  refusing 
to  dissolve  an  injunction,  and  Burnett,  J.,  delivering  the  <^inion, 

fc  See  KlaabpT  t.   San  Diego   etc 
Co.,   98   Cal.   105,   32   Pse.   S76;   also 

Tuffree  t.   SteamB  RanebOB   Co.,   121  oon. 

Cal.  306,  57  Pae.  69;  and  lee  Heinlen  i>  See  Boehat  v.  Gee,  01  Cal.  35S,  27 

V.  Beans,  73  Cal.  240,  14  Pac.  8SG.  Pae.  670,  and  other  eaaei  cited  in  see- 

•  See  section  ISG,  ante.  Uoa  164,  ante.    Subdivision  3  of  section 

1  As   to    tli«    extent    to   whieli   the  S3B,  Califoi-iiiui  Code  of  Civil  Prace- 

■igbt   of  appeal   depends  upon  legiis-  dure,  and  tubdivisions  2  and  3  of  see- 

lative  provision,  see  section  181,  ante.  tion  963  of  tbe  Mim«  code,  name  the 

The     legislature    of    New    Uezica  orders,    interlocutor]'    and    final,    ex- 

(Iaws  of  1901,  e.  82)  sought  to  abro-  press!/  made  appealable, 

gate  the  effect  of  this  rule  hy  paMiog  See,  also,  Illinois  T.  t  S.  Bank  t. 

an    act    authoriKing    appeals    to    tha  Alvord,   99   Cal.   407,   S3   Pac.    1132; 

supreme  court  from  all  interloeutor;  and  Free  Oold  Mining  Co.  v.  Spiers, 

orders    affecting    eubsUntial    rights,  13S  Cal.  130,  67  Pae.  61 ;  and  S.  C, 

bat   tbe  act  was  held  to  be  in   eon-  136  Cal.  484,  09  Pae.  143. 

flict  with  the  organie  act  of  the  terri-  :  6   Cal.   439.     As  to   present  law 

torf  in  Jung  v.  Myer,  11  N.  M.  378,  on   subject   of   change  of  venne,   see 

68  Pae.  933;  and  it  is  the  established  section   193,  pott. 

Tula  in  that  jurisdictioa  as  elsewhere  ■  7  Cal.  253.     As  to  present  condi- 

that  interlocntorj  orders  and  decrees  tion   of   the   law   on    the   subject    of 

cannot   be   made   the   subject   of   In-  appeals   from   orders   in   reference  to 

dependent  appeal  otherwise  than  by  injunctions,  los  section  191,  post. 
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said:  "The  three  hundred  and  forty-aeTenth  section  of  the  Practice 
Act  specifies  the  cases  in  which  appeals  are  allowed  fpom  the  orders 
and  judgments  of  the  district  courts  and  the  superior  court  of  San 
Francisco.  No  appeal  is  allowed  from  an  order  refusing  to  dissolve 
an  injunction,  nor  from  an  order  changing  the  place  of  trial.  The 
appeal  should  be  taken  from  the  (^der  g^ranting  the  injunction; 
appeal  dismissed."  So  in  De  Barry  v.  Lambert,*  it  was  held  that 
no  appeal  could  be  taken  from  an  order  denying  a  motion  to  set 
aside  a  statement,  or  from  an  order  allowing  an  amendment  to  a 
statement;  and  Field,  J.,  delivering  the  opinion,  said:  "The  orders 
were  interlocutory,  and  no  appeal  lies  from  such  orders  except  in  the 
cases  provided  by  statute."  So  in  Baker  v.  Baker,*  it  was  held  that 
no  appeal  could  be  taken  from  one  which,  though  not  ao  in  form,  was 
in  effect  an  order  directing  further  testimony  to  be  taken  in  a  di- 
vorce case;  and  Field,  J.,  delivering  the  opinion,  said:  "It  is  inter- 
locutory in  character,  and  not,  therefore,  the  subject  of  appeal. 
Such  orders  are  appealable  only  in  the  speci-al  cases  provided  by 
statute."  So  in  Hopper  v.  Kalkman,*  it  was  held  that  no  appeal 
could  be  taken  from  an  order  refusing  to  transfer  a  cause  to  a  fed- 
eral court;  and  Field,  C.  J.,  delivering  the  opinion,  said;  "The 
appeal  must  be  dismissed,  as  from  the  order  no  appeal  lies.  Th« 
statute  enumerates  the  orders  from  which  an  appeal  will  lie  before 
final  judgment;  and  this  is  not  embraced  among  them."  So  in 
Wenbom  v.  Boston,'  it  was  held  that  no  appeal  could  be  taken  from 
an  order  denying  a  motion  for  leave  to  intervene ;  and  Crocker,  J., 
delivering  the  opinion,  said : ' '  Section  336  of  the  Practice  Act  speci- 
fies the  cases  in  which  an  appeal  may  be  taken,  and  an  order  of  this 
kind  is  not  included  among  them.  Nor  can  it  properly  be  said  to 
be  included  in  the  term  'final  judgment,'  used  in  that  section. 
The  remedy  of  the  appellants  is  by  an  appeal  from  the  final  judg- 
ment when  rendered."     So  in  Moulton  v.  EUmaker,*  it  was  held 

*  10  Cftl.  503.  See,  algo,  Lefflng-  i  23  Cal,  321;  but  see  Cobnni  t, 
weU  V.  OTiffing,  29  Cat.  162;  Ketchum  Smart,  53  Cal.  T42;  and  look  at 
T.  Crippen,  31  Cal.  365;  Quivey  t.  Stich  v.  Goldner,  38  Cal.  608.  The 
Qsmbert,  32  Cal.  304;  Calilerwood  decision  in  Wenbom  y,  Boston  naa 
T,  PejBer,  42  Cal.  110;  Clark  v.  Crane,  overruled  in  Dollenmajer  v.  Pryor, 
67  Cal.  629;  and  see  Bection  196,  pott.  150   Cal.    1,   87   Pac.    816,   but   it  is 

*  10  Cal.  537;  and  look  at  John-  ueverthelesa  an  illustration  of  tbe 
ton  T.  Dopkins,  6  C^l.  83;  Peck  t.  principle  here  iuTolved,  and  for  that 
Courtis,  31  Cal.  207;  Harris  v.  S.  F.  reason  is  cited.  See  sectioti  1S4,  ante. 
8.  B.  Co.,  41  Cal.  393.  «  30  Cal.  527;  and  see,  also,  MoTag« 

*  17  Cal.  517;  affirmed  n  Brooks  t.  Emeric,  4  Cal.  308;  Sntttfr  v.  San 
V.  Caldenvood,  19  CaL  124.  rraneiaco,  36   CaL    113;    Daaielt   r. 
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that  an  appeal  could  not  be  takrai  from  an  order  sustaining  a  de- 
murrer; and  Currey,  C,  J.,  delivering  the  opinion,  said:  "By 
reference  to  the  three  hundred  and  forty-seventh  section  of  the 
Practice  Act,  then  in  force,  it  will  be  seen  that  on  order  sustaining 
or  overruliog  a  demurrer  was  not  one  of  those  from  which  an 
appeal  could  be  taken  to  and  rerviewed  by  this  court  before  final 
judgment  in  the  cause."  So  in  Earazthy  v.  Horton,*  it  was  held 
that  an  appeal  could  not  be  taken  from  an  order  denying  a  motion 
for  a  continuance,  the  court  saying:  "The  appeal  directly  from  the 
order  refusing  the  continuance  cannot  be  considered,  for  the  rea- 
son that  such  an  order  is  not  in  itself  a  distinct  subject  of  appeal. 
(Code  Civ.  Proc.,  sec.  939.) "  So  in  Beach  v.  Hodgdwn,**  it  was 
heM  that  an  appeal  would  not  lie  from  an  order  striking  out  a 
pleading.  So  in  Duff  v,  DuflE,*"  it  was  held  that  an  interlocutory 
order  establishing  a  trust  and  directing  an  accounting  was  not 
appealable.  Nor  would  an  order  on  a  motion  to  set  aside  a  v^< 
diet  be  reviewable  on  a  separate  appeal.  So  in  Watson  v.  Sutro," 
it  was  held  tiiat  an  interlocutory  decree  adjudging  the  plaintiff 
the  owner  of  a  portion  of  the  real  estate  in  controversy,  and  di- 
recting a  conveyance  thereof,  was  held  not  to  be  septu'ately  appeal- 
able. So  in  Rochat  v.  Qee,*"  it  was  held  that  an  order  approving 
ttn  account  of  a  receiver  of  a  diss(Jved  partnership,  which  showed 
on  its  face  that  it  was  not  final,  and  that  future  accounts  were  to 
be  filed,  the  receiver  continuing  in  poGsession,  was  not  an  appeal- 
able order.  But  it  was  eiIsd  suggested  that  the  receiver  might 
appeal  from  an  order  disallowing  his  final  aceonnt.  So  in  Grey 
T.  Brennan,**  an  interlocutory  order  for  an  accounting  in  an  action 
for  the  concealment  and  fraudulent  disposition  of  trust  funds,  was 
held  not  appealable,  aa  not  being  a  final  decree,  and  not  being  in- 
cluded in  the  list  of  interlocutory  decrees  expressly  made  appealable 
by  statute.     So  before  the  statute  of  1864,  interlocutory  decrees  in 

lAnsdale,    3S    Cal.    SflT;    Hibberd    t.  in  a  anit  to  compel  a  conveTmiiee  of 

Smith,    39    Cal.    14S;    Af^rd   t.   Va-  real  property  wai  held  not  appealable, 

lencia,   39   Cs!.   292;    Ashley   v.  01m-  for  the  same  reaaon. 
■tead,    54    Cal.    816.     The    rule    waa  (e  77  CM.  609,  20  Pac.  88 

^irz  T'r.d'if'.fiS'  si   ." !?  c«-  i=..  V  F", «'»:.  =^ 


"iiTKOTTiB  V,  Penj.  a  [;al.  50.  —   !,  .      —    —  „         ..  ' 

■  46  Cal.  545. 


^'^^^  .    £1*  »  ".1.  407,  33  P.t.  1132,  .bin  thi 

I.  B«  (ii   18?'  5  P.,   77  ■"•  """«  ""  "**'■   ""  ""'"'- 


Ji  n  cal.  6li,  12  Pii:-  570.    Bee,      '"'P  J^  "'  *  corporation  inatead  of 
alM,  Kofoed  t.  Gordon,  122  Cal.  311,      *  P'^"e"Up. 
54  Psc  1115,  where  a  limifar  order  ••  117  Cal.  3G5,  81  Fac  1014. 
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partition  were  not  appealable,'"  and  the  decisions  fully  establish 
the  principle  stated  at  the  beginning  of  this  section,  viz.,  that  such 
interlocutory  orders  are  not  appealable  unless  expressly  made  so 
by  statute.  The  same  principle  applies  to  special  orders  ntade 
after  final  judgment,^'  and  to  appeals  from  probate  proceedings."* 
The  extent  to  which  the  right  of  appeal  depends  upon  legislative 
provision  has  been  already  oonsidered.**  For  other  instances  of 
nonappealable  orders,  see  note  below." 

What  is  said  above  must  be  taken  with  the  limitation,  however, 
that  not  all  orders,  interlocutory  in  form,  are  really  so.  As  noted 
heretofore,  there  is  ■&  well-recognized  class  of  orders  made  pending 
suit,  ancillary  and  collateral  in  character,  which  are  in  reality  final 
judgments,  and  must  be  treated  as  such,  and  not  as  orders  or  inter- 
locutory judgments  or  decrees,  which  cannot  be  reviewed  on  a  sepa- 
rate appeal  unless  expressly  so  n>ade  by  statute.    Of  this  class  are 

8.  Ad  order  Tacatiiig  an  aw&rd  of 
her  statutaiy  allowance:  Lips  v.  Fox, 
21  Colo.  140,  40  Pac.  353.  An  order 
oTermling  a  notion  to  set  aside  a 
diBmiSBBl:  Green  t.  Hugbee,  9  Colo. 
App.  61,  47  Fac.  401.  An  order 
overruling  a  demurrer  to  a  petition 
to  Tscat«  a  decree:  Thomas  t. 
Thomas,  10  Colo.  App.  170,  50  Pae. 
211.  Order  for  judgment:  Hodgina 
T.  Harris,  4  Idaho,  317,  43  Pac.  72. 
An  order  in  a  foreclosure  suit  under 
a  trust  deed :  Bucher  v.  Thompson, 
7  N.  M.  5&9,  38  Pac.  250.  An  order 
permitting  parties  to  intervene,  and 
an  order  refusing  to  strike  out  an 
answer  as  a  sham:  Jooes  t.  New  Tork 
Life  Ina.  Co.,  11  Utah,  401,  40  Pac 
702.  An  order  denjing  a  motion  for 
judgment  hj  default:  Scblotfeldt  y. 
Bull,  13  Wash.  242,  43  Pac.  33. 
An  order  striking  plaio tiff's  com- 
plaint from  the  flies:  Havens  >. 
Steirart,  7  Idaho,  298,  62  Pac.  632. 
An  order  for  the  substitution  of  a 
cost  bond  alleged  to  bave  been  loit: 
Baston  t.  Broadwell,  8  Okl.  442,  53 
Pac.  506,  An  order  for  an  account- 
ing and  for  payment  over;  Hussei  t. 
Edmnnde,  23  UUh,  42S,  04  Pac.  1105. 
An  order  denying  a  motion  to  dia- 
charge  a  receiver;  an  order  adopting 
a  report  of  a  referee;  or  an  order 
orerTDling  a  demurrer:  Jones  t. 
Quajle,  3  Idaho  (Hasb.J  610,  S2 
Pac  1134, 


10  See  eases  quoted  in  the  latter 
part  of  section  184,  ante,  and  see  sec- 
tion 194,  post. 

11-  As  to  irbicb  see  seetion  JB6, 
post. 

ii>  As  to  which  see  section  200, 
posi. 

11  See  section  161,  ante. 
IS  Bhodea   v.    Craig,   21    Cal.    419; 

Gates  V.  Walker,  35  Cal.  289.  And 
see  Holton  t.  Noble,  83  Cal.  7,  23 
Pac.  58,  where  it  was  held  that  an 
order  allowing  judgment  on  tbs 
pleadings  was  not  appealable;  Oarth- 
waite  V.  Bank  of  Tulare,  134  Cal. 
237,  66  Pac.  326,  where  it  was  held 
that  an  order  refusing  to  dismiBs  iin 
action  for  want  of  prosecution  was 
held  not  appealable;  PaciSo  Paving 
Co.  V.  Viieiich,  141  Cal.  4,  74  Pac. 
352,  where  it  was  held  that  sn  order 
refusing  to  set  aside  a  stipulation 
was  not  appealable,  but  was  review- 
able on  appeal  from  the  judgment; 
and  see  Komine  v.  Cralle,  80  Cal. 
626,  22  Pac.  296,  whers  it  was  held 
that  an  order  denying  a  motion  to 
call  up  a  motion  for  a  new  trial  after 
the  same  hae  been  denied  is  not  an 
appealable  order. 

In  other  states  the  following  in- 
termediate orders  were  held  nonap- 
pealable: An  order  OTOrruling  a  de- 
murrer to  a  bill  in  chancery:  Armor 
T.  Lyon,  1  Colo.  7.  An  order  sos- 
taining  the  demurrer  to  the  declara- 
tion: Andrews  t.  Loveland,  1  Colo. 


Digitized  ByGOOgle 


985  INTERLOCUTOBT   OBDESS.  {  189 

restraining  orders  which  have  the  effect  of  preliminary  injunctions," 
orders  fixing  the  c(»npeneation  of  s  receiver  and  directing  its  pay- 
ment ont  of  a  definite  fund,  and  othera  of  a  similar  character." 
Swsk  orders  are  final  judgments,  and  if  the  amount  involved  is 
within  tie  appellate  jurisdiction  an  appeal  may  be  prosecuted  there- 
from by  any  petson  claiming  an  interest  in  the  fond,  or  who  may 
be  otherwise  aggrieved  by  such  order,  and  he  is  not  required  to 
await  the  final  disposition  of  the  cause  before  iHvsecuting  his 
remedy  by  appeai. 

§  189.    DifferenM  Betwesn  Provisioiis  In  Kalatloa  to  Appeal! 
tnan.  the  Ooun^  and  District  Oonrti — Arrangvment  of  the  Subject. 

The  pnrpose  of  the  preseut,  the  preceding,  and  the  succeeding  chap- 
ters is  to  give  tiie  provisions  of  the  statutes  that  have  existed  and 
that  exist  in  relation  to  appeals  from  judgments  and  orders.  In 
carrying  out  this  purpose  the  only  practicable  course  hss  seemed  to 
be  to  treat  separat^y  the  different  determinations  whidi  may  be  the 
subject  of  appeal  without  regard  to  the  nature  of  the  action  or  pro- 
ceeding in  whioh  such  determinations  may  be  made.  Thus,  for 
example,  the  provisions  in  relation  to  appeals  from  orders  on  motion 
for  new  trial  are  given  tltader  the  head  "orders  on  nwtion  for  new 
trial, ' '  but  no  mention  is  made  of  the  actions  in  which  such  orders 
may  be  made.  This  follows  the  section  in  relation  to  appeals  from 
the  district  courts.  That  section  enumerated  certain  judgments 
and  orders  which  were  appealable,  but  (with  the  ^ception  of  parti- 
tion cases)  no  mention  was  made  of  the  actions  in  which  su<A  orders 
could  be  made.  The  consequence  of  this  was  that  the  enumerated 
orders,  when  made  in  the  district  courts,  could  be  appealed  from, 
without  regard  to  the  nature  of  the  action  in  which  they  were  made. 
But  the  section  in  relation  to  appeals  from  the  ooonty  courts  enum- 
erated certain  orders  whi(di  were  appealable  tn  certain  specified  ac- 
tions and  proceeding!.  The  specifications  of  such  actions  and  pro- 
ceedings purported  to  include  all  of  which  the  county  court  had 
original  jurisdiction.  And  it  has  not  been  thought  worth  while  to 
repeat  the  distinction  in  connection  with  each  order. 

14  See    Nenniknit    v.    Moretti,    IM  Water  Co.,  134  Cal.  121,  66  Pae.  198; 

Cal.  31,  7»  Pae.  SIS.  Anglo-CsHfoniiaii    Bank    v.    Saperioi 

I*  See  Grant  t.  Snperior  Cotut,  106  Court,  163  Cal.  753,  96  Pae.  803;  and 

CaL  324,  39  Pae.  604;  arant  v.  Los  alio   Eitats  of  Welch,   106  Cal.  427, 

AngolM  etc.  Co.,  116  Cftl.  71,  47  Pae.  SB  Pac.  806. 
872;    Lo*   An{«l<s   v.  Iio*   Angeka 
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A  regard  tor  clearness  haa  seemed  to  require  that  orders  in  rela< 
tiou  to  costs  and  contempts  should  be  treated  in  separate  sections, 
and  a  separate  chapt«r  has  been  devoted  to  probate  proceedings, 
proceedings  in  insolvency,  and  to  actions  of  forcible  entry  and 
detainer. 

§  190.  Orders  on  Motion  for  N«w  Trial. — ^The  provisions  in 
relation  to  the  different  courts  will  be  considered  separately. 

1.  Provisions  in  Relation  to  the  County  Court. — The  California 
Practice  Act  of  1851  made  no  provision  for  any  appeal  from  the 
county  court  to  the  supreme  court.  It  provided  an  appeal  from  the 
county  court  to  the  district  court,^  but  this  was  held  to  be  uncon- 
stitutional.* The  act  of  1853  "concerning  the  courts  of  justice  of 
this  state  and  judicial  ofBeers,"  provided  that," — 

"The  supreme  court  ahall  have  jurisdiction  to  review  upon  ap- 
peal,— 

"Second.  An  order  granting  or  refu^ng  a  new  trial,  sustain- 
ing or  overruling  a  demurrer,  or  affecting  a  substantial  right  in 
an  action  or  proceeding." 

But  this  provision  seems  to  have  been-  construed  as  providing 
merely  "what  this  court  can  review  upon  appeal,  when  the  cause 
is  regularly  before  it,  and  not  for  bringing  up  the  cause";  and 
consequently  that  prior  to  1854  no  appeal  at  all  could  be  taken  from 
the  county  to  the  supreme  court.*  In  1854  section  359  of  the  Prac- 
tice Act  was  amended  ao  as  to  provide  that  an  appeal  could  be  taken 
from  the  county  court  to  the  supreme  court  "in  all  cases  where  the 
amount  in  dispute  exceeds  two  hundred  dollars,  or  where  the  legal- 
ity of  any  tajt,  toll,  or  impost,  or  municipal  fine  is  in  question";* 
but  there  does  not  seem  to  have  been  any  provision  expressly  desig- 
nating, any  order  or  judgment  in  the  county  oourt  as  appealable 
until  1866.  In  that  year  section  359  was  amended  so  as  to  provide 
that  an  appeal  could  be  taken,  among  other  things,  from  "an  order 
granting  or  refusing  a  new  trial,"  in  the  cases  in  which  the  oounty 
court  had  jurisdiction."  The  provision  in  this  regard  was  repro- 
duced in  section  966  of  the  Code  of  Civil  Procedure. 

t  See  LsTTi  of  1S51,  pp.  108,  109.  •  Middletos  t.  Ooold,  S  Ctl.  IH, 

■  Caulflcld  T.  Hudson,  3  Cal.  3S».  IBl. 

■  Laws  of  1853,  p.  288;  and  look  •  Lawt  of  18S4,  p.  65,  tee.  SSft. 
at  Lawi  of  1S54,  p.  228;  uid  lAm  •  Iawi  of  1865-46,  pp.  846,  847. 
of  1863,  p.  333. 
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2.  Provitions  in  Relation  to  the  District  Court*. — The  statute  has 
always  provided  an  appeal  from  orders  granting  or  refusing  a  new 
trial  in  the  district  courts.'' 

3.  Provisiona  in  Relation  to  the  Superior  Court. — Under  the  Con- 
stitution of  1879  the  superior  courts  take  the  place  of  the  county 
and  district  courts,  and  the  code,  as  amended  in  1880,  provides  that 
an  appeal  may  be  taken  from  the  superior  courts  to  the  supreme 
court  from  "an  order  granting  or  refusing  a  new  trial."*  As  no 
particular  action  or  proceeding  is  specified,  this  provision  must  be 
construed  to  mean  an  order  granting  or  refusing  a  new  trial  in  any 
action  or  proceeding  m  which  there  can  be  a  motion  for  new  trial 
under  the  code.* 


>  Beetion  347;  Laws  ot  1851,  p. 
106;  Laws  of  1854,  p.  64;  Law*  of 
1S63,  p.  Tse;  Laws  of  1865-66,  p. 
T07;  Kction  963,  CalifoniU  Code  of 
Civil  i^ocedare. 

•  Section  BflS,  CaVforniA  Code  of 
Civii  Procedure. 

Section  1214,  Revised  Statutes  of 
Arizona,  sabdivigion  1,  authoriiea  an 
appeal  from  an  order  refuiiag  a  mo- 
tion (or  new  trial,  but  there  is  no 
eiprem  referenee  to  an  order  grant- 
ing tbe  motion,  although  an  ajipeal 
)■  aalboriteil,  in  the  same  BubdiviBion 
and  eonneetion,  from  an  order  grant- 
ing a  motion  in  arrest  of  judgment. 
Section  1716,  Bern.  &  Bal.  Code  of 
Washington  (Kction  6500,  Bal.  Code), 
sutborizeB  an  appeal  from  an  order 
(p-anting  tbe  motion,  but  not  from  the 

Section  4807,  BeviEed  Code*  of 
Idaho,  leetion  7098,  BeTised  Codes  of 
Montana,  section  3425,  Cutting's  Com- 
piled Laws  of  Nevada,  sMtioa  2SB1, 
Compiled  LanB  of  New  Mexico,  see- 
tion  7225,  Revised  Codes  of  North 
Dakota,  section  6067,  Compiled  Laws 
of  Oklahoma,  and  section  462,  Cade  of 
Civil  Procedure  of  South  Dakota  {sub- 
division 3),  aothoriie  appeals  from 
new  trial  orders  in  practiMlly  tbe  nme 
phraaeologj  as  that  used  in  the  Cali- 
fornia code. 

Section  393,  Mills'  Annotated  Cods 
of  Colorado,  provides  that  no  motion 
for  a  new  trial  is  necessary  to  enable 
the  Supreme  court  to  review  the  judg- 
ments ai^d  orders  of  inferior  eonrta, 
where   the   matters   alleged   u  vnn 


have  once  been  passed  upon  by  such 
court  against  exceptions  made  at  the 

Similar  provisions  are  to  b«  found 
elsewhere,  as  in  North  Dakota.  Sec- 
tion 7226,  Revised  Codes  of  tbat  sUte, 
provides  that  tbe  supreme  court  maj 
review  any  intermediate  order  or  de- 
termination of  the  trial  coort  upon 
an  appeal  from  the  Judgment,  wbether 
the  Bame  is  excepted  to  or  not. 

>  As  to  the  proeeeiiings  in  which 
a  motion  for  new  trial  is  proper,  see 

The  rigbt  of  appeal  from  new 
trial  orders  is  reco&niied  in  most 
jurisdictions,  either  by  express  pro- 
vision of  statute  or  by  judicial  rul- 
ings; but  in  Oregon  and  in  Utah  it 
is  denied,  except  that  in  Oregon,  by 
express  provision  of  section  54s, 
Lord's  Oregon  Laws,  an  appeal  is 
permitted  from  an  order  granting  the 
motion. 

In  Oregon,  under  the  provisions  of 
section  6,  article  7,  of  the  Constitu- 
tion, it  is  essential  that  an  order  or 
judgment  should  have  all  the  charac- 
teristics of  finality  before  it  can  be 
made  the  subject  of  an  appeal  (see 
note  30b,  section  183,  ante) ;  and  sec- 
tion S48  provides  that  "an  order 
affecting  a  substantial  right,  and 
which  in  effect  determines  the  action 
or  suit  so  as  to  prevent  s  judgment 
or  decree  therein,  or  a  final  order 
aflKting  a  substantial  .ri^bt,  and 
made  in  a  proceeding  after  judgment 
or  decree,  ....  shall  be  deemed  a 
judgment  oi  decree."    It  was  held  in 
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5  191.  Injunctions. — For  conTenience,  the  proviBions  in  rela- 
tion to  the  different  courts  will  be  coiisidered  separately. 

1.  Provitions  in  Kelation  to  the  County  Courts. — ^As  stated  in 
the  preceding  section,  no  appeal  was  provided  from  the  county 
courts  to  the  supreme  court  until  1854,  and  tJie  provision  of  that 
year  did  not  designate  any  particular  order  as  appealable.  In  1866 
section  359  was  sjnended  so  as  to  provide  for  an  appeal  from  the 


K^ATuej  T.  BnodgTSBB,  12  Or.  311, 
7  Pac.  309,  th&t  an  order  granting  a 
nenr  trial  does  sot  "affect  a  sabBtantuil 
right,"  And  it  was  asid  in  Fiak  t. 
Eenarie,  14  Or.  2&,  13  Pac.  1B3,  that 
auch  an  order  waa  not  a  auSicient 
determination  of  the  action  to  be  ap- 
pealable. For  theae  reaaona,  and  for 
others  growiog  out  of  the  fact  that 
orders  of  tbiB  d«acription  are  in  the 
discretion  of  th^  trial  court,  and  can 
be  reviewed  aalj  on  the  groand  of 
abuse,  the  supreme  court  has  refuaed 
to  entertain  appeals  from  new  trial 
orders.  Sectiou  548,  fxtpra,  howtrer, 
vaa  amended  after  the  decision  of  the 
eases  cited,  so  as  to  bring  orders 
granting  the  motion  within  appellate 
purrieiT,  but  orders  denjiog  the  mo- 
tion mast  still  be  reviewed,  if  at  all, 
on  appeals  from  the  judgment.  Bee 
State  V.  Becker,  12  Or.  318,  7  Poe. 
32S;  Tucker  v.  Mills,  13  Or.  28,  7 
Pac.  53;  First  National  Bank  v.  Me- 
Cullough,  50  Or.  sag,  126  Am.  St. 
Bep.  758,  93  Pac.  366,  17  L.  B.  A., 
N.  8.,  1105;  Powell  v.  Dayton  etc. 
Co.,  14  Or.  22,  12  Pac.  83;  Mitchell 
V.  Downing,  23  Or.  44S,  32  Pac.  394. 

Section  9,  article  S,  Constitution  of 
Utah,  permits  appeab  from  all  final 
judgments  of  the  district  courts,  and 
the  Utah  supreme  court  has  held 
that  new  trial  orders  are  not  final 
iudgments  within  the  meaning  of  the 
Constitution,  Eastman  v.  Qurrey,  14 
Utah,  16B,  46  Pac,  828;  White  T. 
Pease,  15  Utah,  170,  49  Pac,  416; 
WatBOn  V.  Mayberry,  15  Utah,  265, 
49  Pac.  479;  Bear  Valley  Co.  v.  Han- 
Jey,  15  Utah,  506,  50  Pac.  611;  Bacon 
V,  Thornton,  16  Utah,  138,  51  Pac. 
153;  Felt  t.  Cook,  31  Utah,  299,  87 
Pac.  1092. 

And  the  rule  as  to  the  nonappeal- 
ability  of  th«  judgment  during  the 
pendeni^  of  a  new  trial  motion  pre- 
vails.   BtoU  V.  Velf  etc  Co.,  19  Utah, 


271,  57  Pae.  295;  Everett  v.  Jonea, 
32  UUh,  489,  91  Pac.  360. 

It  ia  to  be  noted,  however,  that  at 
one  time  new  trial  orders  were  made 
appealable  by  statute.  Bae  Ijaws  of 
Utah,  1884,. p.  303,  see.  828;  and  see 
Kelly  T.  Kershaw,  5  Utah,  300,  14 
Pac.  808. 

The  final  eharacter  of  an  order  on 
motion  for  new  trial  was  raised  in 
Schnltz  T.  Keeler,  2  Idaho,  305  (333), 
13  Pac.  481,  where  it  was  contended 
that  Bucb  an  order  was  not  appealable 
because  not  final.     The  court  said; 

"  ....  In  support  of  this  conten- 
tion against  jurisdiction,  counsel  re- 
fers to  McCormick  v,  Walla  WalU 
Co.,  I  Waah.  Ter.  512.  An  examina- 
tion of  that  case  will  show  that  it  is 
not  directly  in  point  in  the  ease  at 
bar.  In  that  ease  a  new  trial  had 
been  granted  in  the  trial  court,  and 
on  appeal  from  the  order  the  supreme 
court  said,  in  sobstance,  that  there 
was  no  final  decision  to  appeal  from. 
But,  if  that  deeision  goes  to  the  ex- 
tent that  counsel  here  claims  for  it, 
we  would  stil!  be  unwillins  to  fol- 
low it.  Ever  since  the  organization  of 
this  territory  litigants  have  been  ap- 
pealing from  orders  denying  motions 
for  new  trials.  Oar  reports  show  • 
great  number  of  these  eases  to  havs 
been  heard  and  determined  in  this 
court,  and  now  (or  the  first  time  the 
right  of  appeal  is  questioned.  It 
will  b«  observed  that  the  organic  act 
allows  appeals  from  the  final  de- 
cisions. NoWj  if  an  application  for 
a  new  trial  is  overruled,  is  not  the 
order  a  final  decision!  Certainly,  ao 
far  as  the  court  is  eonoemed,  it  puts 
an  end  to  the  suit.  In  our  opinion 
it  is  final,  within  tbe  meSDiDg  of  the 
law,  and  from  such  an  order  or  ded- 
aion  an  appeal  will  lie.  Wyatt  w. 
Wyatt,  8   Idaho,  219   (2H),  10  Poe. 
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county  courts  to  tbe  supr^ne  court,  among  other  things,  from  "an 
order  granting  or  dissolving,  or  refusing  to  grant  or  dissolve  an 
injunction."  ^  This  language  was  reproduced  in  section  966  of  the 
Code  of  Civil  Procedure,  as  first  enacted,  bnt  omitted  by  the  amend- 
ment of  1S74. 

2.  Provisiom  in  Relation  to  the  District  Courts. — The  Practice 
Act  of  1851  did  not  enumerate  the  orders  which  were  appealable, 
but  provided  that  an  appeal  could  be  taken  from  the  district  courts 
to  the  supreme  court  from  "an  order  made  at  a  special  term  grant- 
ing or  refusing  a  new  trial,  or  which  affects  a  substantial  right 
in  an  action  or  special  proceeding."*  The  amendment  of  1854 
enumerated  the  appealaUe  orders,  and  provided  that  an  appeal 
could  be  taken  from  the  district  courts  to  the  supreme  court,  among 
other  tliiags,  from  "an  order  granting  or  disBolving  an  injunc- 
tion."* As  will  be  observed,  this  provision  did  not  include  orders 
refusing  to  grant  or  dissolve  an  injunction.  And  accordingly  it 
was  held  that  no  appeal  could  be  taken  from  an  order  refusing  to 
grant,*  or  from  an  order  refusing  to  dissolve,*  an  injunction.  No 
change  in  section  347  was  made  until  1863 ;  but  in  1859  section  336 
(ill  relation  to  the  time  of  taking  appeals)  was  amended  so  as  to 
provide  that  an  appeal  must  be  taken  within  sixty  days  "from  an 
order  granting  or  dissolving  an  injunction;  and  from  an  order 
refusing  to  grant  or  dissolve  an  injunction. ' '  *  But  section  336  was 
only  in  relation  to  tbe  time  for  taking  appeals/  although  it  was,  in 
all  probability,  intended  by  the  framer  of  the  amendment  to  remedy 
the  defect  in  section  347,  as  it  stood  at  the  time.  This  latter  section 
was  tbe  one  which  designated  the  orders  which  were  appealable.  It 
was  amended  in  1863,  so  as  to  provide  that  an  appeal  conld  be 
taken  from  the  district  courts  to  the  supreme  conrt,  among  other 
things,  from  "an  order  granting  or  dissolving  an  injunction,  and 
from  an  order  refusing  to  grant  or  dissolve  an  injunction."*     This 

1  Law*  of  ISeS-Se,  p.  S4e,  sec.  35B.  ■  Laws   of   1854,   p.   64,   gee.   347; 

»  I*™   of   1851,  p.   106,  »M.   347.  ""f  "^^J  «J  '"■J°.?'-„P-   ^°\  , 

ADd  M  to  tbe  proviiioM  in  relation  '  B)=hi«Tdi  T^cM.lUn   6  Cal   422. 

.     .1,      .J—   ~»   »-vi„~   .™— I.     .u  •  Martin  T.  Traven,  7  Cal.  253, 

to   tt«   KM*   of   taking Jpp«Li,   M*  ,  ^awi  of   1859,   p.   140,   sec.   338. 

I^w>  of  1831,  p.   104,  «c.  338;   and  p„,  ^^^her  amendments  of  thie  mc- 

look  at  tbo  act    concernmg  the  court*  tjo^^  ^  La,,  „j  18^3         755    ^a^ 

of  justice  of  this  state  and  jadicial  of  1885-68,  p.  706. 

offieen."     Laws     of     1863,     p.     288;  '  As  to  the  time  for  taking  appesli 

Lam  of  1854,  p.  28;  Lam  of  1863,  p.  see  chapter  30. 

SSS.  •  Lans  of  1863,  p.  750. 
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l&nguage  was  reproduced  in  the  amendraent  of  1866,"  and  in  the 
corresponding  section  of  the  Code  of  Civil  Procedure.'" 

3,  Provisions  in  Relation  to  the  Superior  Courts. — By  the  Con- 
stitution of  1879  the  superior  courts  were  substituted  for  the  county 
and  district  courts.  And  in  1860  section  963  of  the  code  was 
aJnended  so  as  to  provide  t^at  aji  appeal  could  be  taken  from  the 
superior  courts  to  the  supreme  court,  among  other  things,  from  "an 
order  ....  granting  or  dissolving,  or  refusing  to  grant  or  dissolve 
an  injunction."  '** 

An  application  for  an  injunction  (if  before  the  filing  of  the 
answer)  may  be  made  either  upon  or  without  notice  to  the  adverse 
party."  If  it  be  made  without  notice,  and  be  granted,  the  adverse 
party  may  move  in  the  court  below  to  have  the  injunction  dis- 
solved,'* and  may  appeal  from  the  order  denying  his  application  if 
it  be  denied;"  or  he  may  (in  the  case  mentioned)  appeal  directly 
from  the  order  granting  the  injunction,  even  though  it  was  made 
at  chambers."  But  if  the  injunction  was  granted  upon  notice  or 
(which  amounts  to  the  same  thing)  upon  tea  order  to  show  cause 
the  only  remedy  of  the  party  enjoined  is  to  appeal  from  the  order 
granting  the  injunctiou.  The  court  below  should  not  entertain  a 
motion  to  dissolve  an  injunction  which  was  granted  upon  notice, 
or  upon  an  order  to  ^ow  cause.     An  order  dissolving  such  an  in- 


•  LftWB  of  1865-68,  p.  707,  sew.  347. 

10  Section  983,  CftIifonii&  Code  of 
Civil  Procadure. 

i»  Section  963,  California  Code  of 
Civil  Procedure,  in  so  far  as  it  refera 
to  iDJunctiODH,  is  <ui  follaws;  "2.  From 
an  order  ....  granting  or  dissolving 
an  injunction,  or  refusing  to  giant  or 
dissolve  an  injunctioo "  Sec- 
tion 4S0T,  Revised  Codes  of  Idaho,  and 
section  3425,  Cutting's  Compiled  Laws 
of  Nevada,  contains  the  same  lan- 
guage. 

Section  7098,  Revised  Codes  of  Mon- 
tana (act  approved  February  28, 
1899),  coDtaica  the  same  language  as 
th0  codes  above,  quoted ;  but  section 
7099,  the  conesponding  provision 
which  fixes  tbe  time  to  take  appeals, 

is    as    folloivs:     "3 From    an 

order  granting,  dissolving,  or  nodifj- 
ing  an  injunction,"  etc.  See,  also, 
aeotion  46£,  subdivisiDii  3,  Code  of 


Civil  Procedure  of  Sontb  Dakota,  and 
sectioD  6067,  Compiled  Lam  of  Okla- 

11  Sections  528,  S30,  California  Code 
of  Civil  Procedure:  old  Practice  Act, 
sees.  113,  114. 

"  Section  S32,  California  Code  of 
Civil  Procedure:  old  Praetiee  Act,  aec. 

lis. 

i>  If  the  partj  were  compelled  to 
appeal  from  the  order  made  without 

notice,  he  would  have  no  opportunitf 
to  make  a  showing.  It  is  only  where 
he  conceives  tliat  the  ordm  was  im- 
proper upon  plaintiff's  own  shewing 
that  it  is  advisable  to  appeal  directly 
from   the  order   granting  tbe  injnne- 

'*  Sullivan  y,  Triunfo  G.  ft  8.  M. 
Co.,  33  Cal.  385.  Aa  to  injunction 
granted  b;  the  county  judge  in  a  cause 
pending  in  the  dirtrict  eourt,  aea 
CrandaU  v.  Woods,  0  CaL  44S. 
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jtmctioii  will  be  reverBed,"  and  an  order  refusing  to  diasolTe  it 
will  be  affirmed,'*  irreapettive  of  the  merits  of  the  motion. 

A  refusal  to  grant  an  order  to  show  cause  why  an  injunction 
should  not  issue  is  Dot  an  "order  refusing  to  grant  an  injunction," 
and  is  not  appealable." 

An  order  striking  out  the  mandatory  portion  of  an  injunction  is, 
in  effect,  an  order  dissolving  an  injunction  to  that  extent,  and  is 
therefore  appealable.'" 

"While  an  order  refusing  to  dissolve  a  preliminary  injunction  is 
appealable,  after  it  becomes  merged  into  the  final  judgment  it  may 
be  reviewed  on  appeal  from  the  latter;  and  if  it  should  be  decided 
that  the  final  judgment  was  correctly  rendered,  any  error  there 
might  have  been  in  granting  or  refusing  to  dissolve  such  prelim- 
inary injunction  becomes  immaterial.'* 

A  restraining  order  issued  ex  parte  before  defendant's  appearance 
is  a  preliminary  injunction,  and  is  therefore  appealable. *° 


i«  Natoma  Water  Co.  t.  Clarkis,  U 
C«l.  5«;  Natoma  WaUr  Co.  T.  Parker, 
10  C«L  83. 

i«  CuRii  T.  Sutter,  15  Cal.  ESQ. 

IT  Grant  v.  JobnRon,  4S  Cal.  243. 

'•  See  Waif  t.  SuperrUort,  143  Cat 
333,  76  Fae.  1106. 

>•  See  Thema  t.  Siison,  1S2  CaL 
167,   92   Pae.  64. 

io  See  Neumann  t.  Morettj,  146  Cal. 
31,  79  Pse.  512. 

The  following  casen  from  other  juT- 
isdietioQB  are  noted:  la  Hadle;  t. 
Ulrich,  1  OkJ.  380,  33  Pao.  705,  where 
there  wai  an  attempted  appeal  from 
an  injunction  which  wai  in  form  and 
effect  merely  an  iaterloeutory  order  of 
the  court,  the  iupreme  eourt  held  tt 
not  appeslablo.  In  Helm  t.  OJlroy, 
20  Or.  S17,  26  Pac.  851,  the  court  re- 
fused a  preliminary  injunction,  and 
entered    a    final    decree    lettUng    the 


rights  of  the  parties  nnder  the  whole 
eontroTer^.     It  was  held  tb<' 
peal    would    not    lie    from 


junction  order,  but  the  appeal  was 
properly  prosecuted  from  the  final 
judgment.  In  Basche  t.  Pringle,  21 
Or.  24,  26  Pac.  863,  it  waa  held 
that  an  appeal  would  not  lie  from  an 
order  overruling  a  motion  to  disaolTS 
a  preliminary  injunction  in  a  suit  for 
partnership  diMolution,  inch  an  order 
not  being  one  "affecting  a  subatttntial 
right,"  or  one  "which,  in  eSmt,  de- 


termines the  action,"  under  section 
535,  Hill'g  Code.  In  Putnam  t.  Put- 
nam, 2  Aril.  250,  14  Pae.  356,  and 
Bogaa  T.  Pignataro,  3  Ariz.  383,  26 
Pse.  652,  it  was  held  that  orders  re- 
futing to  diSBOlve  temporary  injune- 
tions  were  not  orders  affecting  snb- 
Btantial  rights  lo  as  to  render  them 
reviewable  on  independent  appeals. 
In  Mahncke  r.  Tacoma,  1  Wash.  18, 
23  Pac.  804,  it  «w  held  that  an 
order  refusing  a  temporary  injunc- 
tion WH(i  not  a  final  decision  nnder  the 
Reviled  Statutes  of  the  United  States, 
section  186 B,  in  regard  to  appeala 
from  territories,  and  hence  was  not 
appealable,  independently  from  the 
final  judgment.  See,  also,  to  same 
effect,  Johnston  v.  Eieenbeis,  1  Wash. 
259,  £4  Pac.  446,  In  Sprague  v. 
Locke,  1  Colo.  App.  171,  28  Pac.  142, 
it  was  held  tbat  section  159  at  the 
Colorado  Civil  Code  permitted  appeals 
from  write  of  injunction  asking  af- 
firmative relief.  In  Wells  v.  Northern 
Pacific  Co.,  2  Wash.  Ter.  303,  5  Pae. 
215,  it  was  held  that  an  order  grant' 
Ing  or  modifying  a  temporary  injunc- 
tion is  not  a  final  order  from  which  an 
appeal  might  be  prosecuted.  In  Denver 
T.  Monaih,  21  Colo.  453,  42  Pac.  663, 
it  was  said  that  a  temporary  injunc- 
tion could  not  be  reviewed  otherwise 
than  as  any  other  interlocutory  order, 
on  the  appeal  from  the  Anal  judg- 
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I  192.  AttaohmenU. — The  act  of  1S51  provided  tbat  an  appeal 
could  be  taken  from  the  district  courts  to  the  supreme  court  from 
"an  order  made  at  a  special  term  granting  or  refusing  a  new  trial, 
or  which  affects  a  lubstantial  right  in  an  action  or  proceeding."  * 
While  this  act  was  in  force  it  seems  to  have  been  held  that  an 
order  refusing  to  dissolve  an  attachment  was  appealable.'  In  1854 
the  provision  was  amended  so  as  to  enumerate  the  appealable  orders ; 
but  no  mention  was  made  of  orders  dissolving  or  refusing  to  dis- 
solve attachments ;'  nor  were  such  orders  mentioned  In  the  amend- 
ment of  1863.*  In  the  case  of  Taaffe  v.  Rosenthal,*  however,  it 
was  said  that  an  order  refusing  to  dissolve  an  attachment  was  ap- 
pealable. But  the  order  In  that  ease  was  not  disturbed,  the  court 
being  of  opinion  that  it  was  correct.  And  the  case  was  disapproved 
in  Allender  v.  Pritts,*  where  it  was  held  that  an  order  refusing  to 
dissolve  an  attachment  was  not  itself  appealable,  and  could  not  be 
reviewed  on  appeal  from  the  final  judgment,  it  not  being  an  "inter- 
mediate order  involving  the  merits,  and  necessarily  affecting  the 
judgment."  Under  this  decision  there  was  no  way  in  which  an 
order  dissolving  or  refusing  to  dissolve  an  attachment  could  be  re- 
viewed. This  defect  was  remedied  by  the  act  of  1866,  which  pro- 
vided that  an  appeal  could  be  taken  from  the  district  court  to  the 
supreme  coart  "from  an  order  dissolving  or  refusing  to  dissolve  an 
attachment."^     This  provision  was  reproduced -in  section  963  of 

1  QriewDld  t.  Sbarpe,  2  Cal.   17. 
■  Laws  of  ISS4,p.  04,  see.  347;  see, 
alio,  lec.  336,  p.  H. 

temporarj   injunction    ii   not   a   final  *  Laws   of   1S63,  p.   75fi,  BM.  347; 

jndgineDt   from  which  an  appeal  can  mo,  alao,  see.  336,  p.  756. 

be  pTOBecuted.    In  Wetisteln  v.  Boston  •  7  CaL  G14. 

etc.  Co..  es  Mont.  85,  63  Pac.  70B,  it  •  2*  CaL  447.  In  the  ■ubse«n]ent 
WHS  held  that  an  appeal  would  not  Ue  ease  of  Myera  t.  Mott,  29  Cal.  359,  89 
from  a  temporary  injunction.  Am.  Dec.  49,  the  court  said  with  refer- 
In  Blue  Bird  ete.  Co.  t.  Uurrar,  9  ence  to  an  order  refusiag  to  diBaolM 
Mont.  4S8,  23  Pac.  1022,  it  vim  held  an  attachment :  "The  order  is  not  an 
that  under  the  provisions  of  lectiona  appealable  order  (Allender  t.  Friti,  24 
4£1  and  444,  Code  of  Civil  Procedure,  Cal.  447),  but  all  the  material  point* 
an  order  modifyinK  Bnd  partial);  dia-  made  in  regard  to  the  attachment  arise 
■olrinr  an  injanction  was  appealable  also  on  appeal  from  the  judgment." 
bj  independent  process.  By  this,  however,  was  not  meant  that 
I  Laws  of  1851,  p.  106,  sec.  347.  the  order  itself  could  be  reviewed  on 
The  county  courts  not  having  jurtsdic-  appeal  from  the  judgment,  but  onlj 
tion  of  money  demands  upon  which  that  the  appeal  from  the  judgment  in 
attachments  could  issue  (except  by  the  cE.se  happened  to  involve  the  same 
my  of  appeal),  do  provision  was  made  questions  as  the  appeal  from  the  order, 
for  appeals  from  those  courts  from  '  Laws  of  1865-68,  p.  707,  sec.  347; 
orders  dissolving  or  refusing  to  dis'  see,  also,  sec.  336,  pp.  T06,  707, 
solve  attachments.  Laws  of  1854,  p.  See,  also,  section  4807,  Beriied 
65,  sec.  359;  Laws  of  1865-66,  p.  846,  Codes  of  Idaho;  section  7098,  Sevited 
eec.  359.  Codee  of  Uootana;  section  3425,  Cat- 
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the  Code  of  CStU  Procedure.  After  the  creation  of  the  aaperior 
courts  by  the  ConstitntioD  of  1879,  section  963  was  amended  so  as 
to  provide  that  &n  appeal  oould  be  taken  from  the  superior  court 
to  the  supreme  court  from  an  order  "dissolving  or  refusing  to  dis- 
solve an  attachment. ' '  *    And  ao  the  law  stands  at  present. 

An  order  diadiarging  from  an  attaehment  property  claimed  as 
exempt  is  in  effect  an  order  dissolving  an  attachment,  and  is  appeal- 
able under  the  section  of  the  Code  of  Civil  Procedure  last  above 
cited.* 


§  193.  Chang*  of  the  Place  of  Trial— Under  the  old  California 
Practice  Act  no  appeal  was  provided  frOTn  the  county  court  to  the 
supreme  court  from  orders  changing,  or  refusing  to  change,  th« 


ting'a  Compiled  Laws  of  Ifnada;  wet- 
tioEL  7225,  Berised  Codes  of  North 
Dakota;  aeetion  462,  nbdivuion  3, 
Code  of  Civil  Procedure  of  Bouth 
Dakote;  seetion  1716,  Bern,  k  BaL 
Coda  of  Wsdiiagton  (eeetion  0500, 
Bal.  Code),-— ««eh  antboriiea  appeals 
from  ordera  dinolving  or  refiuuig  to 
dissolve  attaehtnenta.  No  ezpiew  pro- 
vioioD  ia  found  in  the  itatutea  of 
Amona,  New  Mexico,  Oregon,  or 
Wyoming,  where,  if  aathoriied  at  all, 
the  authority  ii  derived  from  j^eral 
proTlaiODi,  which,  in  the  main,  are 
praetieallj'  the  same  aa  the  earlisr 
Califonua  pnetiee. 

In  Sheppard  v.  Yocnm,  11  Or.  234, 
3  Pae.  %2\,  the  mpTetoe  eoort  of  that 
atate,  in  the  eonatnietion  of  a  itatvte 
idenUcal  irith  the  California  statute 
nnder  whieh  the  caaei  of  Taffe  v. 
Boaenthal,  and  Allen  det  v.  fritE, 
ntpra,  were  decided,  held  in  aeeordanee 
with  the  Srst-named  decision  that  the 
etstute  BnthoTize4  an  appeal  from  the 
attachment  oTdei.  But  in  Farmera* 
Bank  v.  Key,  33  Or.  443,  G4  Pae.  206, 
it  was  held  that  an  intermediate  order 
disMlving  an  attachment  wae  not  ap- 
pealable. 

The  rale  in  New  Hexieo  is  to  be 

Kthered  from  the  following  easee: 
Jung  T.  Myer,  11  N.  M.  378,  B8 
Pac.  933,  and  Machen  v.  Keeler,  11 
;  N.  M.  413,  68  Pae.  937,  it  was  held 
that  an  order  vacating  an  attachment 
is  not  an  appealable  order;  and  in  the 
latter  eaa«  it  naa  held  that  the  stat- 
utory provision  (Lawe  of  1S99,  a.  7S, 
Haw  Trial— U 


aecs.  8,  S),  allowing  nieh  appeals  was 
uneoustitutional  as  beinv  in  violation 
of  the  organic  act.  In  the  earlier  case 
of  Schobeld  v.  American  etc.  Co.,  9 
N.  M.  485,  54  Pac.  753,  a  similar 
prineipla  was  followed. 

In  Westbeimer  v.  Hahn  IS  Okl.  4B, 
78  Pac.  378,  it  waf  held  that  an  order 
dissolving  an  attachment  was  not  ap- 
pealable. "There  being  no  provision 
for  appeals  from  interlocutory  ordera 
Boeh  as  the  diaaolving  of  an  attach- 
ment, it  follows  that  no  appeal  will 
lie,"  A  similar  conclusion  was  reached 
in  the  Colorado  case  of  Bogert  v. 
Adams,  5  Colo.  App.  510,  39  Pac.  351. 
"The  order  dissolving  the  attachment 
was  interlocutoiT,  and  no  appeal  lies 
from  such  an  order."  And  see  Hager- 
man  v.  Moore,  2  Colo.  App.  83,  20 
Pac.   1014. 

■  See,  also,  tlui  proriaion  in  relation 
to  the  time  of  taking  appeals,  Cods 
of  Civil  Procedure,  section  939,  and 
chapter  30,  hereof.  And  see  Flagg  v. 
Puterbaugh,  101  Cal.  5S3,  36  Pac.  99. 

See,  also,  Augir  v.  Fa  res  man,  23 
Waih.  595,  63  Pac.  EOl;  Taturo  v. 
Qeist,  40  Wash.  67S,  82  Pac.  902; 
Bed  Biver  etc.  Bank  v.  Freeman,  1 
N.  D.  196,  46  N.  W.  36;  Maxwell  v. 
Griffith,  20  Wash.  106,  54  Pac.  93S; 
.Tenaeii  v.  Hughes,  12  Wash.  661.  42 
Pac.  127;  Spokane  etc.  Co.  v.  Friti, 
26  Waih.  433,  67  Pac.  252. 

"  Riadon  Iron  Works  v.  Cititena'  Co., 
132  Cal.  94,  6S  Am.  St.  Bep.  25,  54 
Foe.  529. 
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place  of  trial.*  The  Code  of  Ciril  Procedure  as  first  enacted  pro- 
vided an  appeal  from  the  county  court  "from  an  order  changing, 
or  refusing  to  change,  the  place  of  trial. ' '  *  But  this  provision  ivaa 
omitted  from  the  ameadment  of  1874,  and  no  further  change  was 
made  during  the  existence  of  the  oouaty  oourte. 

The  statute  of  1851  in  relation  to  appeals  from  the  district  courts 
provided  that  an  appeal  could  be  taken  from  those  courts  to  the 
supreme  court  from  "an  order  made  at  a  special  term  granting;  of 
refusing  a  new  trial,  or  which  affects  a  substantial  right  in  an  action 
or  special  proceeding."*  In  1854  the  section  waa  amended  so  as 
to  enumerate  the  appealable  orders,  and  it  provided  that  an  appeal 
could  be  taken  (among  other  things)  from  "an  order  refusing  to 
change  the  place  of  trial  of  an  action  or  proceeding,  after  a  motion 
is  made  therefor,  in  the  cases  provided  by  law,  or  on  the  ground 
that  a  judge  is  disqualified  from  hearing  or  trying  the  same. "  '  It 
will  be  observed  of  this  provision  that  it  does  not  include  orders 
granting  a  change  of  the  place  of  trial ;  and  accordingly,  in  Juan  v. 
Ingoldsby,*  it  was  held  that  no  appeal  could  be  taken  frc»n  such 
orders.  The  amendment  of  1863  •  omitted  the  provision  last 
quoted  j  and  from  that  time  and  until  the  adoption  of  the  Code  of 
Civil  Procedure  there  was  no  provision  permitting  an  appeal  from 
orders  granting  or  refusing  a  change  of  the  place  of  trial.'  The 
.code  as  first  enacted  provided  that  an  appeal  could  be  taken  from 
the  district  courts  to  the  supreme  oourt  from  "an  order  changing, 
or  refusing  to  change,  the  place  of  trial."*  The  Constitution  of 
1879  abolished  district  and  county  courts,  and  created  in  their  place 
the  superior  courts ;  and  in  1880  section  963  was  amended  so  as  to 
provide  that  an  appeal  may  be  taken  from  the  auperior  courts  to  the 

1  See  ewtion  ISS;  Lam  of  IS54,  p.  •  I^ws  of  1863,  p.  756,  wes.  338, 

65,   aee.   3SB;    Laws   of   1865-66,   pp.  S47. 

846,  847.  T  See  Laws  of  1865-66,  p.  707,  kc 

1  Sei^tion  066,  Califoraift  Cods  of  34T,  and  Bee.  336,  pp.  706,  707.    Nor 

Civil  Proeedarei  eee  in  this  conaection  could  an  order  ehanging  tbe  pliee  of 

Beetion   1S9.  trial  be  Teriewed  on  mandamtu,  eren 

■  Laws  of  1851,   p.  106,  see.  347;  tbougb  erroneoua.     Pntple  v.   8eiton, 

and  Be«  tec.  336,  p.  104;  and  see  Lana  24  Cal.  78.    Nor  waa  an  order  denying 

of  1853,  p.  288 ;  Laws  of  1854,  p.  28j  a  motion  to  transfer  to  a  federal  coort 

Laws  of  1863,  p.  333.  appealable.    Hopper  t.  Kalkman,  17 

*  Laws  of  1854,  pp.  64,  65,  sec.  347;  Cal.  617. 

see,  also,  Be«.   336,   p.   64;   and  same  ■  Section  MS;  see,  alao,  eeetion  93S 

section  in  Laws  of  1S59,  p.  140.  of  the  California  Code  of  Civil  Pioce- 

I  6  Cal.  439.    Ai  to  appeals  in  ertm-  dure  in  relatioD  to  the  time  for  taliig 

inal  casee,  aee  People  t.  StillmaR,  7  appeala. 
CaL  117. 
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sapreme  court  from  ut  order  "changing,  or  refusing  to  cliange,  the 
place  of  trial."  *    And  so  the  law  stands  at  present. 

i  194.  Purtitioii  OaiM. — ^Under  the  old  Constitution  partition 
cases  were  to  be  brought  in  the  district  courts,  and  conseqa^itly 
the  proTisiona  in  relation  to  appeals  from  the  district  courts  applied 
to  such  cases.  And  prior  to  the  year  1864  the  appealable  orders  in 
partition  cases  were  the  same  in  other  cases  in  the  district  courts. 
But  in  that  year  an  act  was  passed  which  provided  (in  addition  to 
the  appeals  allowed  in  ordinary  actions)  an  appeal  "from  the  judg- 
ment or  decree  of  the  court  in  cases  of  partition,  which  determines 
the  rights  of  tbe  several  parties  and  directs  partition  to  be  made."  * 

80  Pae.  848;  Krumdick  t.  Cramp,  98 
Cal.  117,  82  Fae.  SOO;  Bkh  Joaquin 
T.  Superior  Court,  BS  CaL  602,  33 
Pac.  482}  and  see,  alM,  Paige  v.  Car- 
roll, 61  CbI.  211;  Upton  t.  Upton,  B4 
Cal.  26,  29  Pac  411. 

See,  also,  section  4807,  Beviied 
Codea  of  Idaho. 

Provisions  in  the  eodea  of  other 
states  correaponding  to  that  in  the 
California  code  authorizing  independ' 
ent  appeals  from  orders  changing  or 
refusing  to  ebause  the  place  of  trial- 
are  rare.  The  daeisioni  are  not  in 
barmoD7  in  those  states  where  ths 
Jurisdiction  of  the  appellate  courts  de. 
pends  upon  general  proviBions.  Thus 
■n  State  t.  Shaw,  21  NeT.  222,  29  Psc. 
321,  it  WHS  held,  in  ths  absene«  of  an 
express  authorization,  that  such  an  or- 
der was  not  appealable.  Also  in  Peters 
T.  Jones,  26  Nev.  25B,  66  Pae.  745,  67 
Pac.  466,  to  same  effect.  On  the  other 
hand,  a  contrarj  riew,  upon  a  similar 
general  authorization  was  adopted  in 
White  T.  Railway  Co.,  B  Dak.  508,  41 
N.  W.  730.  The  Nevada  view  was 
adopt^  in  Bogle  v.  Puget  Sound  etc. 
Co.,  3  Wash.  138,  28  Pae.  376,  where 
it  was  held  to  be  a  mere  inter- 
locutory order  liaving  do  coonection 
with  or  effoct  upon  the  final  deter- 
mination of  the  coutroversy.  In  Be 
Davis'  Estate,  11  Mont.  1,  27  Pac.  342, 
an  appeal  from  the  order  was  enter- 
tained, but  it  seems  that  the  entire 
proceedings  of  the  trial  court  were  in- 
eorpoiated  in  the  transcript. 

1  Iaws  of  1863-64,  p.  223.  This 
statute  was  not  retroactive.  See  Gates 
T.  Salmon,  28  Cal.  320;  Peck  v.  Cour- 
tis, 31  CaL  207,  20B. 


*  See  ioetion  963,  subdivision  £, 
California  Code  of  Civil  Pioeedore; 
and,  as  to  time  to  take  appeals,  sec- 
tion 93B,  same  code;  and  see,  also,  as 
to  place  of  trial  in  civil  actions,  sec- 
tion 3B2  et  seq-,  same  code;  and  as  to 
change  of  place  of  trial  in  civil  ac- 
tions, section  397  et  seq.,  same  code; 
and  as  to  removal  of  action  in  erim. 
inal  procedore,  see  section  1033  et  seq., 
California  Penal  Code. 

Motion  to  ehange  place  of  trial  is 
addressed  to  discretion  of  court  when 


the  e 


B    Of 


See  Sloan  v.  Smith,  3  Cal.  410;  Peo- 
ple V.  Fisher,  6  Cal.  154;  WaUon  v. 
Whitney,  23  Cal.  375;  Eanchett  v. 
P^neh,  47  Cal.  192;  AvUa  v.  Meherin, 
68  Cal.  478,  B  Pac.  428;  Clanton  r. 
RuSner,  78  Cal.  268,  20  Pac.  676; 
StocktOD  V.  Houoer,  103  Cal.  S77,  37 
Pae.  17B. 

Also  Black  v.  Bent,  20  Colo.  342,  38 
Pac.  387 ;  Harris  v.  Bamsey,  16  Mont. 
302,  40  Pac.  589;   Richardson  v.  Au- 

Cine,  S  Okl.  667,  49  Pae.  930; 
e  V.  Conrt,  B  Wash.  673,  38  Pas. 
15S. 

As  to  discretion  of  court  in  general, 
•ee  People  v.  EUiott,  80  Cal.  296,  22 
Pae.  207;  People  v.  Vincent,  95  CaL 
425,  30  Pae.  581  (and  eases  cited  in 
the  Elliott  ease). 

As  to  appeals  from  orders  of  this 
deaeription,  see  Palmer  v.  Barclay, 
92  Cal.  199,  28  Pae.  226;  Broder  v. 
Conklin,  B8  CaL  360.  33  Pac.  211. 

A  refusal  to  pass  npon  a  motion 
for  a  ehange  of  venue,  or  an  nnreasan- 
able.  delay  in  doing  so,  may  be 
remedied  by  writ  of  mandate.  See 
Livermoxa  t.  Bruudage,   S4  CaL   29E», 
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The  judgment  referred  to  in  this  act  is  that  which  is  commonlr 
known  as  the  interlocutory  decree.  Prior  to  the  act  of  1864  the 
interlocutory  decree  waa  not  the  subject  of  appeal,*  but  was  review- 
able on  appeal  fnun  the  final  judgment  as  an  intermediate  order 
affecting  the  merits.*  After  the  act  went  into  operation  the  inter- 
loontory  decree,  being  itself  appealable,  was  not  longer  c^en  to  re- 
view on  appeal  from  the  final  judgment.* 

The  provision  of  the  act  of  1S64  waa  incorporated  into  section  347 
of  the  General  Practice  Act  by  the  amendment  of  1866,'  which  pro- 
vided that  an  appeal  could  be  taken  from  the  district  courts  to  the 
supreme  court  (among  other  things)  "from  such  interlocutory 
judgment  in  actions  for  partition  as  determines  the  rights  and  inter- 
ests of  the  parties,  and  directs  partition  to  be  made. ' '  And  section 
336  aa  amended  in  1866  •  provided  that  the  appeal  must  be  taken 
within  aizty  days.  Section  347  as  amended  in  1866  stood  until  the 
adoption  of  the  Code  of  Civil  Procedure,  and  its  provisions  as  to 
partition  cases  were  reproduced  in  section  963  of  the  code  as  first 
enacted.  By  the  Constitution  of  1879  the  district  courts  were  abol- 
ished and  the  superior  courts  created  in  their  stead;  and  in  1880 
section  963  was  amended  so  as  to  provide  that  an  &ppeal  could  be 
taken  from  the  superior  courts  to  the  supreme  court  (among  other 
things)  "from  such  interlocutory  judgments  in  actions  for  par- 
tition as  determines  the  rights  and  interests  of  the  respective  parties, 
and  directs  partition  to  be  made." 

Up  to  this  time  no  appeal  had  been  allowed  from  orders  in  rela- 
tion to  the  report  of  referees  to  make  partition  in  accordance  with 
the  rights  as  determined  by  the  interlocutory  decrees;^  and  section 
963,  aa  amended  in  1880,  did  not  give  such  appeal.  But  section  939, 
in  relation  to  the  time  for  taking  appeals,  as  amended  in  1880,  pro- 
vided that  an  appeal  oould  be  taken  (among  other  things)  from  "an 
order  confirming,  changing,  modifying,  or  setting  aside  the  report, 
in  whole  or  in  part,  of  the  referees  in  actions  for  partition  of  real 
property,  in  the  cases  mentioned  in  section  763  of  this  code,  within 
sixty  days  after  the  order  or  interlocutory  judgment  is  made  and 
entered  in  the  minutes  of  the  court  or  filed  with  the  clerk."    As 

*  Gates   T.    Salmon     2S    OaL    320;  Jacobs,  53  Col.  24;  BBny  v.  Bariy,  59 

Peck  T.  Vandenberg,  30  Cal.  11;  Peek  Cal.  10;  and  Bee  Bectioti  19S,  note  2. 
».  ConrtiB,  31  Cal.  207,  209;  Hastings  s  Ld^  „£  1865-66,  p   707. 

T.   CunninithMn,  35   Cal.   549.  ,  a^  „„«„_  one    «„rf 

1  Peek  I  Vandenberg,  30  Cal.  11.  '  S«  >ect.0D  205,  port. 

4  Hihn  V.  Peck,  30  Cal.  280;  Began  '  P«k  v.  Courtis,  31  CaL  20T. 

▼.  McMahon,  43  Cal.  625;  Ijoretu  t. 
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stated  above,  no  corre^wnding  provision  was  added  to  section  963 
in  relation  to  the  orders  vliich  are  appealable ;  but  tbere  can  be  no 
doubt  that  the  provision  inserted  in  section  939  had  the  effect  of 
making  the  orders  mentioned  the  subject  of  appeals*  In  partition 
cases,  therefore,  the  interlocutory  decree,  and  orders  in  relation  to 
report  of  the  referees,  are  appealable  as  veil  as  the  orders  in  the 
ordinary  cases.* 

§  195.  Znterlocntory  Orders  Which  are  not  Appealable,  bnt 
winch  Involve  the  Merits  or  Neoessarily  Affect  the  Judgment, 
may  be  Reviewed  on  Appeal  from  the  Judgment. — The  proviaion 
of  the  old  Practice  Act  which  stood  from  the  time  of  its  adoption 
in  1851  until  the  Code  of  Civil  Procedure  was  as  follows  :'■ 

"Sec.  344.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  any  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  judgment." 

As  first  enacted,  the  corresponding  section  of  the  code  was  as  fol- 
lows: 

"Sec.  956.  Upon  an  appeal  from  a  judgment  the  court  may  re- 
view the  verdict  or  decision,  if  excepted  to,  or  any  intermediate 
order  which  involves  the  merits  or  necessarily  affects  the  judg- 
ment." 

So  far  as  concerns  the  subject  under  consideration,  section  956, 
JHst  quoted,  was  the  same  as  section  344  of  the  old  Practice  Act. 
And  it  wag  well  settled  that  section  344  did  not  apply  to  orders 
which  were,  themselves  appealable,  and  that  such  orders  could  not 
be  reviewed  on  appeal  from  the  judgment.'  This  principle  was 
incorporated  into  section  965  by  the  amendment  of  X876.  Aa  then 
amended  that  section  read  as  follows: 

"Sec.  956,  Upon  an  appeal  from  a  judgment  the  court  may  re- 
view the  verdict  or  decidon,  and  any  intermediate  order  or  decision 
excepted  to,*  which  involves  the  merits  or  necessarily  affects  the 

•  Bet  leeticiii  184,  aote  17a,  ante.  Reean  v.  UeMahOD,  43  CbI.  625;  and 

•  See,   also,   kcUod   4B0T,   Bevised  look  at  Loreni  v.  Jacobs,  S3  Cal.  24; 
CodM  of  Idaho;  Bection  70B8,  BBvisrf  Bftrry  v.   Barrj,  se   Cal.   10,   decided 
CoAm     of     Montana;     Hction     342S,  after  amendment  of  1876. 
Cutting's  Compiled  ikjn  of  Nevada.  *  As  to  what  is  exception,  see  aec- 

I  Laws  of  1851,  p.  105.     Thia  sec-  tiona  046  and  648,  California  Code  of 

tion  applie<l  to  botb  county  and  dis-  Civil   Procedure.     Certain   orders   are 

trict  courts;  and  look  at  Laws  of  1853,  deemed    to   be    excepted    to.     Section 

L28S;    I^ws   of   1854,   p.   2S;    and  647,   California  Code  of  Civil  Proce- 

wa  of  1S63,  p.  333.  dure.     Wben  the  order  is  not  deemed 

•  Hihn  V.  Peck,  30  Cal.  280;  Me-  to  be  excepted  to,  the  exception  to  it 
ConrtiK^  T.   Fortoua,   42    Cal.    S87;  most  be  taken  at  the  time  the  order 


Digitized  ByGOOgle 


S  195  WHAT  HAT   BB  AFPEALSD  FBOIC  998.' 

judgment,  except  a  dedtion  or  order  from  which  an  appMl  might 
have  been  taken." 

This  section  baa  not  dnce  b«en  changed.  It  is  not  every  inter- 
mediate or  interlocutory  nonappealable  order  which  may  be  reviewed 
on  appeal  from  the  judgment,  but  only  such  as  "involve  the  merits 
and  necessarily  affeet  the  judgTaent. "  Thus  in  Allender  v.  Fritts,* 
it  was  lield  that  aa  order  refusing  to  dissolve  an  attachment  was 
neither  appealable  nor  reviewable  on  appeal  from  the  final  judg- 
ment ;  and  Sawyer,  J.,  delivering  the  optuioo,  said : 

*'The  attachment  is  merely  a  proceeding  ancillary  to  the  action, 
by  which  a  party  is  enabled  to  acquire  a  lien  for  the  security  of  his 
demand  6y  a  levy  made  before  instead  of  after  the  entry  of  a 
judgment.  This  ancillary  proceeding  may  be  taken  at  the  time  of 
the  commencement  of  the  action,  or  at  any  time  afterward.  Neither 
the  action  nor  the  judgment,  under  our  law,  in  any  manner  depends 
upon  the  attachment,  although  the  attachment  depends  upon  the 
action.  The  judgment  in  the  case  is  precisely  the  same,  whether 
the  attachment  is  dissolved  or  not.  In  those  states  where  the 
attachment  is  used  as  s  process  acquiring  jurisdiction,  the  conse- 
quence of  dissolving  or  refusing  to  dissolve  an  attachment  might 
be  different.  But  here  the  judgment  is  not  in  any  respect  affected 
by  the  attachment.  We  could  neither  reverse  nor  modify  the  final 
judgment  in  any  particular  in  consequence  of  any  error  in  the 
attachment  proceedings.     The  provision,  'upon  an  appeal  from  a 

il  made.     Section  646,  Califomis  Code  to  both  judgments  and  ordsn,  inter- 

of    Civil    Procedure.     No    particular  locutorj  or  intermediate  and  final,  in 

form   of  exception   is   Toquired.     Sec-  point  of  timfl.     The  Oregon  proviaiOB, 

tion  648,  California  Code  of  Civil  Fro-  Bection  548,  Lord's  Or^on  LawB,  is  aa 

eedure.     But   the   exception    must   be  foUona:   "  ....  An  order  affecting  a 

stated  tn  the  btll  of  exceptioni  with  subatantial  right,  and  wliich  in  effect 

sufficient  matter  to  explain  it.     Aa  to  determine!  the  action  or  suit  bo  u  to 

what    is   exception,    see    section    2G8,  prevent  a  judgment  or  decree  therein, 

pott.  .  .  .  ,  "     See,  alao,  aeetion  1214,  lab- 

8ee,  also,  section  1213,  Bevised  division  2,  Beviaed  Statutes  of  Aril-. 
Statutes  of  Arizona;  sections  TS  and  ona;  section  7225,  subdivision  1,  Be- 
398,  Mills'  Annotated  Code  of  Col-  vised  Codes  of  North  Dakota;  aectioD 
orado;  section  4834,  Revised  Codes  of  462,  subdivision  1,  Code  of  Civil  Pro- 
Idaho;  section  7226,  Revised  Codes  of  ceilure  of  South  Dakota;  section  1716, 
North  Dakota;  section  6067,  Compiled  subdivision  6,  Rem.  ft  Bal.  Code  of 
Laws  of  Oklahoma;  section  558,  Washington  (section  6S0O,  Bal.  Code) : 
Lord's  Oregon  Laws;  section  3304,  section  5107,  Compiled  Statutes  of 
Compiled  Iawb  of  Utah;  section  1716,  Wyoming. 

subdivision   7,   Rem.   &   Bal.   Code   of  *  24  Cal.  447.     After  this  decision 

Washington  (section  6500,  Bal.  Code).  ordera   dissolving  or  refusing  to  dis- 

In  most  of   the  codes  except  Cali-  solve  attachments  were  added  to  the 

fornia  are  to  be  found  also  provisions,  list  of  appealable  orders.    See  section 

the  phraseology  of  which  is  applicable  192,  anti. 
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judgment  the  flonrt  may  review  aOy  order  inTolTing  the  merita  and 
necessarily  affecting  the  judgment,  *  implies  that  it  shall  not  review 
intermediate  orden  not  affecting  the  judgment.  We  think  the 
question  cannot  be  reviewed  in  this  form  of  proceediag.  It  is  a 
ease  for  which  the  Practice  Act  has  made  no  provision." 

Upon  the  reasoning  of  this  esse  it  would  probably  be  held  that  so 
order  in  relation  to  the  provisional  remedies  is  reviewable  on  appeal 
frcnn  the  final  judgment.*  In  Williama  v.  Conroy,*  which  was  an 
action  to  settle  the  accounts  of  a  trustee,  it  was  held  that  an  order 
requiring  the  trustee  to  pay  a  sum  of  money  into  court,  and  that 
upon  such  payment  he  be  discharged  from  all  further  liability  as 
trustee,  and  reserving  the  disthbutiim  of  the  money  between  the 
persons  mtitled  was  not  a  final  judgment  and  was  not  appealable. 
Whether  such  an  order  is  reviewable  on  appeal  from  the  final  judg- 
ment seems  questionable. 

The  following  orders  were  held  to  be  nonappealable  and  were 
said  to  be  reviewable  on  appeal  from  the  final  judgment,  viz. :  An 
order  bringing  in  a  new  party  defendant,'  an  order  sustaming 
exceptions  to  the  report  of  a  referee  to  take  an  account,*  an  order 
sending  a  divorce  case  back  to  the  commisiooer  for  further  testi- 
mony,* an  order  denying  a  motion  for  leave  to  Intervene, '°  an  order 
sustaining  or  overruling  a  demurrer,"  an  order  striking  out  a  part 
of    a   pleading,"*  an  order  striking  out  a  complaint,""  an  order 


■  As  to  ordera  in  reUtion  to  injnne- 
tiona  And  AttaehiDMitB,  lee  Kctiona 
191,  IM,  ante. 

•  52  Cal.  414.  So  far  m  wn  be 
gatiiered  from  the  report,  the  order 
vmt  in.  robsUnce  a  drnple  reqniiement 
to  paj  monej  into  court.  Upon  the 
reaaoniiig  of  Allender  v.  Fritz,  quoted 
in  the  text,  Boeh  ui  order  would  not 
seem  to  be  sppealable.  Bee  in  tbii 
connection  the  mm  of  Adamt  t. 
Woods,  21  CkL  165. 

r  Beck  V.  San  Franeiico,  4  Cal.  375. 

•  Johnion  r.  Dopkini,  6  Cal.  K, 
S4.  See,  in  thia  eonnectioo,  Hibn  t. 
Peck,  30  Cal.  280,  2S7;  Harris  t.  S. 
F.  S.  B,  Co.,  41  Cal.  3fl3.  But  the 
above  doe*  not  appl^  to  the  report 
of  a  referee  to  report  a  judgment, 
or  to  pan  upon  the  inuei  of  fact 
raited  by  the  pleadings. 

•  Baker  t.  Baker,  10  Cal.  527. 

10  Wenbom  t.  Boston,  23  Cal.  3S1; 
but  see  Cobura  t.  Snuut,  63  CaL  7*2; 


and  k>ok  at  Stich  t.  Goldner,  8S 
Cal.  608.  See  note  I6b,  section  184, 
ante;   note   7,   eection   188,  ante. 

11  Agard  T.  Valencia,  3B  Cal.  292; 
■nd  Bee  Moraga  v.  Emeric,  4  Cal. 
308;  Uoalton  t.  Ellmaker,  30  Cal. 
527;  Sutter  t.  Ban  Franerisco,  36  Cal. 
112;  Daniels  t.  LBnidale,  3S  Cal. 
567;  Hibberd  v.  Smith,  3S  Cal.  145; 
Ashlejr  V.  Olmatead,  54  Csl.  616; 
Heilbron  t.  Irrigation  Co.,  76  Cal. 
8,  17  Pac.  gSS;  Wood,  Curtis  &  Co. 
T.  Miasoari  Pac.  Rj.  Co.,  152  Cal. 
344,  92  Pac.  868.  Also,  Oregon  t. 
Portland  etc.  Co.,  52  Or.  502,  »5  Pac. 
722,  9S  Pac.  160;  Miller  v.  Hunt,  6 
Idaho,  523,  57  Pac.  315. 

11*  Swain  t.  Burnette,  78  Cal.  299, 
18  Pac.  394;  Wood,  Curtis  ft  Co.  t. 
Mifnnri  Pac.  By.  Co.,  152  Cal.  344, 
9a   Pao.   868. 

Ob  Clifford  V.  AllmaL  S4  CaL  528, 
24  Pac  £92. 
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gtriking  trat  an  amended  complaint,"*  an  order  strikingr  out  a  de- 
murrer,"' an  order  allowicg  judgment  on  the  pleadings,,^^*  an  order 
setting  aside  a  default  in  a  case  where  no  judgment  has  been  ren- 
dered,"' an  order  refusing  a  continuance,'**  an  order  setting  aside 
an  order  settling  the  account  of  an  assignee  of  an  insolvent  debtor 
stated  by  s  referee  in  an  action  to  set  aside  and  vaeate  an  alleged 
fraudulent  assignment,'"'  an  order  denying  a  tuotion  to  set  aside 
an  indictment,"^  an  order  directing  that  a  com>plaint  be  made  more 
definite,"'  an  order  denying  a  motion  in  arrest  of  judgment,"" 
an  order  refusing  leave  to  withdraw  a  plea  of  guilty,""  an  order 
on  an  attachment,""  and  others."' 

An  order  denying  a  motion  for  judgment  on  the  pleadings  was 
said  in  McAbee  t.  Randall  **  to  be  reviewable  only  on  appeal  from 
the  judgment.  An  order  substituting  a  party  plaintiff  was  held 
.  to  be  nonappealable  in  Welch  v.  Allen,"  and  is  probably  reviewable 
on  appeal  from  the  judgment.**  An  order  denying  a  motion  for  a 
nonsuit  is  not  appealable,  but  is  reviewable  on  appeal  from  the 
judgment,'*  and  the  same  may  be  said  of  an  order  granting  such 
a  motion,  but  with  somewhat  less  of  certainty.'**    In  Melde  t.  Bay- 

ii«  Clelsnd  V.  Walbiidge,  78  Gal. 
358,  20  Pm.  730. 

iia  Foley  v.  Foley.  120  Cal.  33,  SS 
Am.  St.  Eep.  147,  52  Pae.  122. 

i»  EoHdh  v.  Nable,  83  Cal.  7,  23 
P&e.  S8;  but  leo  note  12  below. 

■i(  See  Savage  t.  Smith,  154  Col. 
325,  97  Pae.  821;  and  see  note  20a, 
iection  184,  ante.  Also  Rauer's  etc. 
Co.  T.  Standley,  3  Cal.  App.  41,  84 
Pnc.  214;  Jordan  t.  Hutchinson,  39 
Wuh.  373,  81  Pac.  8«7;  Bowen  v. 
Webb,  34  Mont.  61,  85  Pac.  73Sj 
Thorn  burg  v.  Gatridge,  4fl  Or,  2Sfl,  SO 
Pac.  100;  Burbank  v.  RiverB,  20  Nev. 
ei,  IS  Pac.  430;  State  v.  LangHn,  29 
Nev.  459,  91  Pae.  737;  Van  Riper  v. 
Botiford,  29  Nev,  465,  91  Pac.  738. 

11*  People  V.  Buck,  151  Cal.  667, 
91  Pae.  529;  People  v.  Besold,  154 
Cal.  363,  97  Pae.  871.  Also  Pacific 
etc.  Co.  T.  Iwnaii,  50  Or.  22,  90  Pac 
1099. 

■lb  Etcbebarne  v.  Roeding,  89  Cal. 
517,  26  Pac.   1079. 

11*  People  V.  Simmoiai,  119  Cal.  1, 
GO  Pac.  S44;  and  aee  eectioae  1237 
and   1259.  California  Penal  Code. 

11 1  McParland  v.  Holeomb,  123  CaL 
U,  55  Pac  T61. 


>i<a  Bee  DOt«  21a,  aeetion  184  ante. 

iir,  People  v.  Dabner,  153  Cal.  388, 
95  Pac  880. 

up  Van  Voorhiea  t.  Taylor,  24  Or. 
247,  33  Pac  380. 

Ill  An  order  quashing  an  informa- 
tion. Mahoney  v.  Elliott.  8  Idaho, 
356,  69  Pac.  108.  Denjing  a  motion 
to  dismiflB  an  appeal  from  a  lower 
court.  Winncott  v.  Shelton,  5  Colo. 
App.  357,  38  Pac  595.  And  aaa 
Hagerman  v.  Hoore,  8  Colo.  App.  83, 
29  Pac  1014. 

In  jarisdictiona  where  independent 
appeals  cannot  be  prosecuted  from  netr 
trial  orders,  such  orders  are  review- 
able on  the  main  appeal.  White  v. 
Pease,  IS  Utah,  170,  49  Pac.  416; 
Watson  T.  Majbenj,  15  Utah,  265,  49 
Pac  479. 

i>  41  QO.  ISO;  and  Me  note  11^ 

■>  54   Cat.   211;   and  see  Grant  v. 

Los  Angieles  etc.  Co.,  116  Cal.  71,  47 
Pae.  872. 

i»  For  instance,  see  Dubbers  v. 
Com,  51  Cal.  1S3. 

!■  Christie  v.  Christie,  53  Cal.  26. 
Bee.  also,  sections  112  and  1B6,  ante. 

it>  See  note,  21,  section  184,  ante. 
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noIdB,'**  it  was  held  tiiat  an  order  striking  from  the  files  amended 
affidavits  in  support  of  a  motion  for  a  new  trial,  aftw  the  motion 
had  been  made,  and  whUe  it  was  pending,  was  not  appealable,  but 
mi^t  be  reviewed  on  appeal  from  the  new  trial  order,  if  properly 
incorporated  in  a  statement  or  bill  of  exceptions.  Aa  to  orders  in 
relation  to  costs,  see  section  197,  post. 

A  special  order  made  after  final  judgment  is  not  reviewable  on 
appeal  from  the  judgment,  in  tiie  first  place  because  it  is  not  "inter- 
mediate," and  in  the  second  place  because  it  is  itself  appealable." 

Intermediate  orders  reviewable  on  appeal  from  the  judgment  re- 
quire to  be  presented  hy  bill  of  exceptions  unless  the  facta  appear 
in  the  judgment-roll.'* 

S  196.  Special  Orders  Made  After  Final  Judgment.— Orders 
made  after  final  judgment  are  not  "intermediate"  or  interlocutory, 
but  are  considered  in  this  i^apter  for  convenience. 

As  already  stated,*  the  statute  did  not  enumerate  any  appealable 
orders  in  the  county  courts  before  1866.  The  amendment  of  that 
year*  provided  that  an  appeal  could  be  taken  from  the  county 
coortB  to  the  supreme  court  (among  other  things)  from  "any  spe- 
eiat  order  made  after  final  judgment  in  the  cases  in  this  section 
before  enumerated."  This  provision  was  reproduced  in  the  cor- 
responding section  of  the  Code  of  Civil  Procedure,  as  first  enacted, 
and  as  amended  in  1S74.* 

The  statute  in  relation  to  appeals  from  the  district  courts  did 
not,  as  enacted  in  1851,*  enumerate  the  appealable  orders,  but  pro- 
vided that  an  appeal  could  be  taken  from  the  district  courto  to  the 
supreme  court  from  "an  order  made  at  a  special  term  granting  or 
refusing  a  new  trial,  or  whit^  affects  a  snbstantial  right  in  an  action 
or  special  proceeding."  The  amendment  of  1854  enumerated  the 
appealable  orders  in  the  district  courts,  and  provided  that  an  appeal 

isb  120  OftL  234,  S2  Pm.  491.  within  sixtj  dajei  after  rendition  to 

••  McCourtney  v.  Fortune,  42  C«l.  «eciire  a  review   of  the  evidence  in 

887;   see,  also,  leetion  196,  post.  connection  with  an  order  striking  out 

IT  See  seetiona  £61   and  262,  pott.  the  complaint  u  not  being  auffleient. 

But   me  Clifford   v.   Allnnin,   84   Cal.  i  See  section  191,  onta, 

528,  24  Pac.  292,  where  it  wm  held  ,  t,._.   „*   io«i!_rt«    ^^    a^A    oat 

,.     f         .             -    ^/.      a         .    ..  ■  lAWS    or    Isoo-Dd-   pp.    BIO,    047, 

that  orden  of  thia  description  were  ^^  jgg                        '  "'^                  ' 

distinct  from  the  deeinont  referred  to  '  „     ',        „..    „  ,..      .     „   ■,        . 

in  Mction  648  and  section  939,  Code  *  Section   966,   Califorma   Code   of 

of  Civil  Procednre,  and  that  no  specifl-  Ci"I  Procednpe;  aee  in  this  connection 

eationa  of  the  insufficienej  of  the  evi-  "oction  189,  on(e. 
dence  are  reqoired,  and  that  an  appMl 
from  tbe  jadgment  need  not  be  taken 
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could  be  taken  from  thoae  ooarte  to  the  supreme  court  (among  other 
things)  "from  any  special  order  made  after  final  judgment.'* 
This  provision  was  reproduced  in  the  subsequent  amendments  of 
the  old  Practice  Act,*  and  in  the  corresponding  section  of  the  Code 
of  Civil  Procedure,'  as  first  enacted. 

By  the  Constitution  of  1879,  the  county  and  district  courts  were 
abolished,  and  the  superior  courts  created,  and  the  amendment  to 
the  code  made  in.  1880  provided  that  an  appeal  could  be  taken  from 
the  superior  courts  to  the  supreme  court  (among  other  things) 
"from  any  special  order  made  after  final  judgment."  ■ 

Some  of  the  earlier  cases  asserted  a  distinction  with  reference  to 
orders  made  after  final  judgment,  between  such  as  followed 
the  judgment  "in  the  same  line  of  proceeding,"  or  "in  logical 
sequence,"  and  such  as  did  not,  and  maintained  that  the  former 
only  were  appealable.'  Thus  in  Ketchum  v.  Crippen  "*  it  was  held 
that  an  order  refusing  to  strike  out  a  statement,  although  in  point 
of  time  it  was  after  the  judgment,  was  in  a  different  line  of  pro- 
ceeding, and  was  therefore  not  within  the  meaning  of  the  statute 

■  Laws  of  1854,  pp.  04,  65,  nc. 
347;  aee,  also,  sec.  336;  Latrs  of  1859, 
p.  140. 

«  Laws  of  1863,  p.  766,  hc.  347; 
Lawi  of  1865-66  p.  707,  sec.  347;  see 
qlao,  see.  336  (p.  756  of  Xavtb  of 
1863,  and  p.  706  of  Laws  of  1865-66). 

'  Section  963,  Coda  of  Civil  Pro- 
cedure; see,  also,  see.  B39,  same  code. 

8  Section  B63,  Code  of  CivU  Pro- 
cedure: see,  also,  sec.  939,  same  code. 

Seetioa  1214  Revised  Statutes  of 
AriioBB,  is  as  follona: 

"3.  A  final  order  affecting  a  sub- 
Btantial  right  made  in  special  pro- 
ceedings or  upon  a  BUinmBrj  applica- 
tiOD  in  any  action  after  judgment." 
Section  4807,  Kevised  Codes  of  Idabo, 
section  70B8,  Ttevised  Codes  of  Mon- 
tana, and  section  3425,  Cutting's  Com- 
piled Laws  of  Nevada,  contain  tbe 
same  laaguags  as  that  of  the  Cali- 
fornia section  quoted  in  the  text , 
Section  7225,  Revised  Codes  of  North 
Dakota,  and  section  462,  Code  of 
Civil  Procedure  of  South  Dakota 
are  the  same  as  tbe  Ariiona  section 
above  quoted.  See,  also,  section  6067, 
Compiled  Laws  of  Oklahoma.  Sec- 
tion 548,  Lord's  Oregon  Laws,  contains 
the  following :  "  .  .  .  .  or  a  final  order 
aflceting  a  substantial  right,  and  made 


in  a  proceed  iag  after  judgment  or 
decree."  Section  1716,  Rem.  &  BaL 
Code  of  Wasfain^n  (section  6500, 
Bal.  Code),  subdivision  7,  ia  as  fol- 
lows: "  .  ,  .  .  From  an  J  final  order 
made  after  judgment  which  affects  a 
substantial  right."  B«ction  512£,  Com- 
piled Statutes  of  Wyoming,  is  sub- 
stantially the  same  as  the  Anions  sec- 
tion above  quoted.  See,  also,  section 
398.   Mills'   AnnoUted   Code   of   Col- 

The  Washington  practice  (see  samt 
section)  also  authorixes  the  review  of 
orders  after  jadgment  on  the  appeal 
therefrom.  See  Maxwell  v.  Griffith,  20 
Wash.  106,  54  Pac.  838;  Statff  v. 
Court,  19  Wash.  118,  52  Pac.  1009, 
where  this  right  of  review  was  recog^ 

*  See  Eetcbum  v.  Crippen,  31  Cal. 
365;  Pendegaat  v.  Knoi,  32  Cal.  73; 
Quive;  v.  Gambert,  32  CaL  304;  IMm- 
ick  T.  Derringer,  32  CaL  4SS;  see,  also, 
Leffingwel)  v.  Qriffing,  29  Cal.  192, 
and  Oenella  v.  Relyea,  32  Cal.  1S9. 

10  31  CaL  365.  In  De  Barry  v. 
Lambert,  10  Cal.  503,  the  order  refns- 
ing  to  strike  out  the  statement  was 
made  before  judgment,  and  on  that 
ground  was  held  to  be  nonappealable. 
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above  qnoted.  So  io"  Qaivey  t.  Gambert "  it  was  held  thAt'an  order 
striking  out  a  statement  was  not  appealable  for  the  same  reason. 
This  distinction  was  definiiel7  repudiated  in  Calderwood  v.  Pej*- 
ser.'*  In  tbat  case  it  was  held  that  an  order  striking:  out  a  state- 
ment was  appealable,  and  Wallace,  J.,  delivering  the  opinion  of  the 
majority  of  the  court,  said : 

"The  first  question  to  be  considered  concerns  the  appellate  juris- 
diction of  this  court,  for  the  respondent  claims  that  it  does  not 
extend  to  the  review  of  an  order  striking  from  the  files  of  the  court 
below 'a  statement  placed  there  in  support  of  a  motion  for  a  new 
trial,  and  there  is  no  doubt  that  such  was  the  view  announced  in 
Qijivey  v,  Qambert,  32  Cal.  304,  upon  the  authority  of  several  ad- 
judged cases  in  this  court  there  enumerated.  The  general  doctrine 
of  those  oases. is  that  'any  special  order  made  after  final  judgment' 
(Practice  Act,  sec.  336,  subd.  3),  to  become  the  subject  of  an  appeal 
here,  must  have  followed  the  judgment,  not  in  mere  point  of  time 
of  its  entry,  but  that  the  order  to  be  reviewed  must,  in  some  way, 
have  depended  upon  the  judgment  itself,  or  have  followed  it  in 
logical  sequence  (Pendegast  v.  Knox,  32  Cal.  73) ;  tbat  it  mnst  have 
'followed  the  judgment  in  the  same  line  of  proceeding'  (31  Cal. 
365),  etc.  I  am  unable  to  discover  any  reason  upon  which  these 
distinctions  can  be  supported.  If  there  in  reality  be  any,  these 
cases  have  not  pointed  it  out,  but  have  stopped  with  simply  an- 
nouncing the  supposed  distinctions  themselves 

"  ....  By  an  examination  of  section  three  hundred  and  forty- 
seven,  supra,  it  will  be  seen  that  certain  enumerated  orders  made 
in  a  case,  and  which  respectively  concern  a  new  trial,  an  injunction, 
an  attachment,  or  proceedings  in  partition,  oonstitute  of  themselves 
distinct  subjects  of  appeal,  whether  entered  before  or  after  the 
rendition  of  final  judgment.  So  if  an  order,  though  not  included 
within  this  enumeration,  be  made  before  the  rendition  of  final  judg- 
ment, it  is  reviewed  here  through  the  instrumentality  of  an  appeal 
taken  from  the  jwlgment  itself,  and  section  three  hundred  and 
forty-seven  declares  that  any  special  order  made  after  final  judg- 
ment shall  also,  of  itgdf,  be  the  subject  of  appeal.     The  necessity 

i>  32  C&L  304.  f^PP'r  in  tbo  com  ot  ad  order  on  a 

It  42  Cal.  110.    An  order  refusing  motion  to  strike  out  a  etatement  after 

to  Mttle  B  Btatement  or  bill  of  escep-  it    has    been    settled.     See    Clark  'v. 

tions   is   perhaps   not    an    appealable  Crane,   57    Cal.   629;    Empire   Co.   v. 

order.     8c«  section  143.     The  remedy  Bonanza  Co.,  07  Cal.  406,  7  Pae.  810; 

it  by  writ  of  mandate.    But  tbe  rea-  Stoneeifer  t.  Kjlbum    94  Cal.  33,  2» 

sons  given   in  the  Tater  cases  in  sap-  Pac.  332;   Sutton  t.  Sjmons,  07  Cal. 

port  of  tbe  practice  certainly  do  not  475,  32  Fac  5S8. 
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for  this  latter  provisioa  is  apparent  when  it  is  con^dered  that  an. 
appeal  from  the  judgment  would  only  bring  up  the  record  of  the 
proceedings  resulting  in  the  rendition  of  the  judgment,  and  that 
such  au  appeal  may  have  been  taken  and  even  disposed  of  here,  by 
aflu-mance  or  reversal,  before  the  order  complained  of  was  made 
in  the  court  below;  so  that  while  an  appeal  from  the  judgment 
might  in  some  instances  be  safely  relied  upon  for  the  review  of  an 
order  entered  before  ite  rendition,  it  would  afford  no  reliable  rem- 
edy against  such  an  order  only  ent£red  suhsequently  to  its  rendi- 
tion. Accordingly,  the  statute  allows  an  appeal  to  be  taken  directly 
from  any  special  order  made  after  final  judgment  as  the  only  safe 
and  convenient  method  for  its  review.  The  statute  declares  suph 
an  order,  made  subsequently  in  point  of  time  to  the  rendition  of 
the  judgment,  to  be  the  subject  of  a  distinct  appeal,  and  we  are  not 
at  liberty  to  add  that  it  must  also  be  an  order  made  in  the  direct 
line  of  the  procedure.  From  an  order  refusing  to  dissolve  an 
attachment,  for  instance,  an  appeal  is  given  by  designation,  '  from 
any  special  order  made  after  final  judgment,'  a  like  appeal  is  as 
clearly  given  by  definition,  and  I  do  not  see  why  we  might  not 
upon  some  idea  of  the  particular  line  of  procedure  pursued  below 
refuse  to  entertain  an  appeal  in  the  one  case  with  as  much  propriety 
as  in  the  other.  For  other  reasons,  too,  I  think  that  the  rule  laid 
down  by  the  eases  cited  upon  this  point  ought  not  to  be  maintained ; 
the  rule  itself  is  so  vague  and  indefinite  that  its  application  to  cases 
coming  here  on  appeal  would,  in  many  instaucee,  be  productive  of 
the  utmost  confusion,  and  the  most  profitless  preliminary  discus- 
aion.  What  is  the  required  line  of  procedure  T  In  what  way  must 
the  order  depend  npon  the  judgment  t  Or,  when  may  it  be  said  to 
follow  the  judgment  in  the  same  line  of  proceeding  T  Can  there 
be  said  to  be  any  uniform  line  of  proceeding  at  all,  or  one  that  is 
capable  of  such  delineation  as  would  make  it  safe  or  reliable  as  a 
boundary  iiue  between  orders  within  and  orders  witJiout  the  appel- 
late jurisdiction  of  this  court}  Nor  does  the  rule  in  question,  by 
its  practical  operation  upon  the  substantial  rights  of  parties,  com- 
mend itself  to  my  judgment.  For  under  that  operation  a  special 
order,  if  made  after  the  rendition  of  judgment,  and  made  in  a 
case,  too,  within  our  appellate  jurisdiction,  though  it  might  be 
clearly  erroneous,  and  perhaps  of  the  most  oppressive  and  raiaoas 
character,  is  nevertheless  effectually  withdrawn  from  revision  in 
this  court,  because,  forsooth,  it  was  not  entered  in  a  particular  line 
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of  procedtire.  Its  other  errore  are  not  to  be  inquired  into  here, 
because  it  has  the  merit  of  h&vii^  been  irregula^  altered  in  the 
court  below." 

The  doctrine  of  this  decision,  afterward  approTed  in  Clark 
T.  Crane,"  has  not  been  overmled  in  any  later  decision,  and  is  be- 
liered  to  be  the  correct  principle.  It  results,  therefore,  that  an? 
order  which  is  subseqnent  in  point  of  time  to  the  judgment  is  a 
"special  order  made  after  final  judgment,"  and  is  appealable.'** 
As  has  been  already  shown,"  "the  judgment,"  under  the  code 
(whatever  may  have  been  the  rule  under  the  old  Practice  Act  ^") ,  is 
the  judgment  entered,^  and  not  the  findings  or  the  order  for  judg- 
ment. So  that  the  rule  is  that  any  order  subsequent  in  point  of 
time  to  the  entry  of  judgment  is  appealable. 

A  sing:le  exception  to  this  rule  is  perhaps  contained  in  the  alasa 
of  cases  hereinafter  described,"*  where  the  order  is  one  setting  aside 
or  refusing  to  set  aaide  an  order  or  judgment  in  itself  appealable."" 
The  earlier  cases  are  not  altogether  dear  or  consistent.  Thus  it 
was  sometimes  held  that  an  order  setting  aside  a  judgment  is  an 
appealable  ordei',  as  having:  been  made  after  judgment.'^  So  it  was 
also  held  that  an  order  refusing  to  set  aside  a  judgment  was  appeal- 
able, for  the  same  reason."    But  in  all  of  these  instances  it  is 


i«  &7  Cal.  629.     8m  note  12,  titpra. 

lu  Tbe  following  maes  Huatftiu  the 
prindple  here  Bt&tod:  Dahlstrom  r. 
Fortkud  etc.  Co.,  12  Idaho,  ST,  6S 
Pm.  Blfl;  Washington  «te.  Co.  y. 
Ktnnear,  24  Waah.  40S,  S4  Pac.  922; 
Brad7  t.  Ooffioj,  37  Waih.  482,  7U 
P&c  1004;  In  re  SulUvan'E  Estate,  40 
Wuh.  202,  111  Am.  St.  Bep.  S&5,  82 
Pae.  207;  State  v.  Court,  32  Hont. 
20,  T9  Pac.  410;  Waber  v.  Tschetter, 
1  S.  D.  205,  40  N.  W.  201;  Weiarieh 
T.  Parteoua,  12  Nev.  102;  Coej  v. 
.Cletrhorn,  10  Idaho,  162,  77  Pae.  331. 
This  proTieion  does  not  appl^  to 
probate  decreet.  In  re  Tuohj'*  Eb- 
Ut^  23  Mont.  305,  SS  Pae.  722;  Is 
re  Kelly's  EstaU,  31  Uont.  356,  78 
Pae.  579,  7»  Pae.  244.  Bnt  onir  to 
•neh  flnal  jadgments  as  were  recog- 
nized aa  meh  under  the  common  law. 

1*  See  section  183,  ant«. 

>■  See  in  this  regard  note  0  to 
section  183.  The  easo  of  Levy  v. 
Oetleson,  27  Cal.  685,  seems  to  proceed 
upon  the  tbeoiy  that  under  the  old 
nsctiee  Act  tbe  order,  in  order  to  be 
appealable,  must  be  snbaeqaent  to  the 


to  proceed  upon  tbe  con- 
trary theory.     Look  at  section  167. 

'■  Look  at  MacNerin  t,  MacNeTtu, 
63    CaL    186;    and  see  section    183, 

"•  See  section  1B9,  post, 

<■<>  Sbo  particularly  Symons  T.  Btin- 
nell,  101  Cal.  223,  35  Pac,  770. 

IT  See  Bond  \.  Pacbeco,  30  Cal.  530. 
This  was  a  default  ease.  Bee  section 
IW,  pott,  aobdiTision  7;  Livermorf  v. 
Campbell,  52  Cat.  75;  James  t.  Center, 
53  Cal.  31 ;  Kaufman  t.  Superior 
Court  108  Cal.  446,  41  Pac.  476.  In 
all  of  tbese  cases,  the  order  appealed 
from,  which  was  one  setting  aside  a 
judgment  of  dismisBal,  made  on  tbe 
motion  of  the  party  at;grieved  thereby, 
was  within  the  exception  outlined  in 
section  199,  po(t,  sabdivision  0.  If  an 
appeal  bad  been  refused,  the  appetlaut 
would  have  been  deprived  of  his  day 

n  Sacramento  Co.  y.  C.  P.  B.  R. 
Co.,  61  Cal.  250.  In  this  case  an  ap- 
peal  was  recognized  by  the  supreme 
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apparent  tliat  the  cohrt  merely  recognized  the  well-settled  «ccep- 
tioDB  to  the  general  role. 

The  following  &r»  instanceB  of  special  orders  made  after  final 
judgment,  held  to  be  appealable  under  the  provision  of  section  963, 
above  cited :  An  order  setting  aside  the  report  of  a  referee  directing 
the  payment  of  a  certain  sum  as  counsel  fees  for  services  rendered 
the  receiver;"  an  order  retazing  or  refusing  to  retax  coats;"  an 
order  directing  a  receiver  to  pay  over  money  to  the  plaintiff;"  an 
order  substituting  oopiea  of  papers  on  file  in  place  of  originals 
lost;'*  an  order  striking  ont  a  statement;"  an  order  in  proceedings 
supplementary  to  execution  ;■*  an  order  refusing  to  quash  an  execu- 
tion ;"  an  order  directing  that  money  paid  into  court  in  satisfaction 
of  a  judgment  be  retained  by  the  clerk  until  the  claims  of  a  third 
party  to  the  same  may  be  determined  ;'**  an  order  granting  a  writ 
of  assistance  ;**''  an  order  directing  the  sale  of  the  property  of  the 
defendant  in  a  suit  for  divorce  to  satisfy  a  judgment  for  alimony  ;*•• 
en  order  refusing  to  set  aside  a  default ;"'  an  order  of  condemna- 
tion, if  final  ;"•  an  order  denying  relief  under  section  473,  Code  of 
Civil  Procedure;"'  an  order  in  a  criminal  case  for  the  entry  of 

court  from  Bn  order  refuBing  to  set 
aside  a  compromise  judgment.  The 
appeal  was  taken  by  tbe  attorney  gen- 
eral on  bebalf  of  the  count}'  of  Sacra- 
mento, and  naa  based  upon  the  con- 
tention that  the  district  attorney  of 
the  county  waa  without  authority,  of 
hia  own  motion,  and  without  the  con- 
sent 01  acquieacenee  of  the  attomej 
general,  who  had  appeared  in  the  ease 
in  the  lower  court,  to  make  a  com- 
promise with  the  defendant.  It  is 
clear  tbat  a  judgmeot  entered  in  ac- 
cordance with  such  a  compromise  was, 
conceding  the  above  contention,  not 
different  from  a  judgment  entered  ex 
parte,  aad  tbe  case,  therefore,  presents 
an  instance  of  the  exception  noted  in 
section  199,  pott,  subdivision  4. 

"  Adama  v.  Woods,  8  Cal,  306. 

ii>  At  to  orders  in  relation  to  costa, 
■ee  section  197,  poit. 

»i  Look  at  Whitney  v.  Buckman,  26 
CaL  4*7,  10  Morr.  Min.  Rep.  428. 

»  Look  at  Buckman  v.  Whitney,  28 
CaL  555. 

»i  Calderwood  v.  Peyser,  42  Cal. 
110;  Clark  v.  Crane.  57  Cal.  629;  Sut- 
ton  V.  Symons,  B7  Cal.  475,  32  Pac. 
688;  8.  C,  100  Cal.  576,  35  Pac  158; 
Symons  v.  Bunnell,  101  Cal.  223,  35 
Pae,  770;  and  see  note  12,  tupra. 


!■  Oilman  v.  Contra  Cotta,  8  CaL 
52,  68  Am.  Dec.  290. 

»*  Slavonic  etc.  Asan.  v.  Superior 
Court,  65  Cal.  500,  4  Pac.  500. 

>°>>  See  Davis  v.  Donne r,  62  Cal. 
35,  22  Pac.  879;  Oordan  v.  Graham, 
153  Oil.  297,  95  Pac.  145;  but  aee 
Bovegno  v.  Hunt,  83  Cal.  445,  23  Pae. 
524.  In  partition  suita  the  inter- 
locutory decree  directing  a  sale  of  the 
premises  in  controversy  is  a  final 
judgment  with  reapeet  to  the  anbw- 
quent  orders  in  aid  of  its  execution. 
Hammond  ».  Cailleaud,  111  Cal.  206, 
52  Am.  St.  Hep.  167,  43  Pae.  607; 
Dunn  V.  Dunn,  137  Cal.  St,  69  PaC 
847;  Oordan  v.  Oiaham,  ««pra. 

"=  White  V.  Superior  Court,  HO 
Cal.  54,  42  Pac.  471. 

"i  Thompson  v.  Alford,  128  Cal. 
227,  60  Pac.  686. 

ia»  Cal.  S.  B.  H.  Co.  v.  S.  P.  B.  R. 
Co.,  67  Cal.  59,  7  Pac.  123;  Los  An- 
geles T.  Pomeroy,  132  Cal.  340,  M 
Pac.  477. 

»i  An  order  granting  relief  under 
this  section  front  a  failure  to  propoaa 
or  present  a  statement  in  time,  or  to 
give  a  notice  of  intention  in  time,  ia 
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jadfment  mtne  pro  iunc,  as  of  a  prior  date  ;**■  an  order  entering 
judgment  upon  an  appeal  bond  under  the  proTisioiu  of  section  942, 
Code  of  Civil  Procedure  j**"  an  order  fixing  a  day  for  the  execution 
of  a  sentence  of  death  ;'*^  and  orders  confirming  or  refusing  to  con- 
firm sales  under  partition  decrees."'    And  it  make  no  difference 


not  api>eal&bl»,  beeaoM  it  U  nview- 
sble  on  appeal  from  tha  new  trial 
order.  Bee  saction  146,  ante.  But 
such  an  order  may  be  a  apMial  oTder 
after  judgment,  and  appealable  in 
other  catea.  Bm  note  12,  aupra.  In 
ea«ea  where  the  order  ia  one  denying 
relief  it  ia  alwaji  appealable.  It  can- 
not, in  soch  a  ease,  be  reviewed  on 
appeal  from  the  new  trial  order.  Bag 
■eetion  IM,  ante. 

**c  Such  an  order  ia  one  that  ma- 
tertallj  affects  the  righti  of  the  d»- 
fendant.  Ward  t.  Dunn,  13e  CaL  19, 
68  Pae.  109. 

Mb  It  ia  not  a  apeeial  proceeding 
SDch  aa  deaeribed  in  section  23  of  the 
■ame  code.  The  turetiet,  in  the  eze- 
CDtion  of  the  bond,  make  themselvee, 
for  the  purpose  of  this  proceeding, 
psrtiee  to  the  original  action,  and  the 
entry  of  the  judgment  makes  them 
aggrieved  parties.  Hawley  v.  Gray 
Brothers,  127  Cal.  S60,  BO  Fac.  437. 

uk  People  v.  Bpragne,  54  Csl.  B2; 
People  V.  HcNalty,  B5  Cal.  664,  30 
Pac.  B63;  People  v.  Ebanka,  117  Cal. 
652,  49  Pae.  1049,  40  L.  B.  A.  289; 
People  V.  Dnrrant,  119  Cal.  201,  91 
Pae.  1S5;  bat  see  People  v.  Flannelly, 
128  Cal.  83,  60  Pac.  070.  In  this 
last  ease  People  v.  Ebanka  is  expressly 
overruled,  with  the  atatement  that  the 
cases  eit«d  in  support  of  that  de- 
eiaion  were  not  in  point.  It  is  pre- 
sumed, ttoogh  Ae  deeiaiona  tbemselTea 
are  not  very  clear,  that  the  first  three 
eases  were  appetils  from  ordera  made 
pursuant  to  the  proviaiona  of  section 
1227  of  the  P«nBl  Code,  and  that  an 
original  order,  or  warrant,  drawn  np 
und«r  the  authority  of  section  1217  of 
the  same  code,  is  not  an  appealable 
order.  In  the  Flannelly  ease  the  court 
held  that  the  order  was  not  appeal- 
able, for  the  reason  that  it  was  not 
a  judicial  order.  "It  ia  not  made  by 
tlie  court  bnt  by  the  judge." 

Aa  if  for  the  purpose  of  removing 
the  opportuuity  thus  given  for  further 
delay  In  oapital  cases  i"  '■"n«-i..oiii.A 


of  the  above  decisions,  tbe  legislature 
of  1905  adopted  an  ameodment  to  sec- 
tion 1227,  Penal  Code,  providing  as 
follows:  "From  an  order  directing 
and  fixing  the  time  for  the  executioD 
of  a  judgment,  as  herein  provided, 
there  ia  no  appeaL"  State.  1905,  p. 
700. 

This  amendment  has  not  received 
conatruction  by  the  supreme  court, 
but  its  eonatitutionality  is  seriously 
doubted.  The  provision  of  section  4 
of  article  6  of  the  constitution  aa  to 
appeals  in  criminal  cases  "where  judg- 
ment of  death  has  been  rendered" 
baa  but  a  single  limitation,  tie.,  "on 
questions  of  law  alone."  If  a  ques- 
tion as  to  the  ri^ht  of  the  defendant 
to  be  present  in  court  ahould  be 
raised  in  the  trial  court  and  decided 
against  the  defendant,  as  in  the  two 
cases  first  above  cited,  a  question  of 
law  would  be  raised,  and  the  right  of 
the  defendant  to  a  decision  of  the 
supreme  court  upon  the  point  could 
not  be  reaaonably  denied.  For  this 
reason,  also,  there  is  a  grave  question 
as  to  the  correctness  of  the  decision 
in  the  Flannelly  caae.  The  court 
might  aay,  aa  waa  laid  there,  that  the 
ori&r  waa  not  a  judicial  one,  and  that 
tbe  code  makes  no  provision  for  the 
presence  of  the  defendant  and  that 
the  conatitution  haa  not  given  him 
the  right  to  be  present,  but  if  a  ques- 
tion of  law  is  raised,  and  tbe  trial 
court  paasea  upon  that  question  after 
the  judgment  has  been  rendered,  it  is 
diflicult  to  flod  a  reason  for  the 
denial  of  the  constitutional  right  of 
a  review  of  the  ruling  in  question  by 
the  court  having  constitutional  cogni- 
Ean(^e  thereof.  Aa  if  in  recognition 
of  this  diffleultv,  the  auprame  court 
in  People  v.  Fallon,  154  Cal.  743,  99 
Pec.  202,  declined  to  paaa  upon  the 
queetion,  going  directly  to  the  merits. 

"1  See  Hammond  v.  Cailleaud,  111 
Cal.  206,  52  Am,  St.  Kep.  187,  43  Pae. 
607;  Dunn  v.  Dunn,  137  Cal.  51,  69 
Pac.    847;    Gordan    v.    Graham,    103 
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that  the  order  was  made  by  a  different  jadge  than  the  one  who 
decided  the  cause.'* 

But  in  order  to  be  appealable,  the  transcript  must  show  that  the 
order  was  made  after  judgment;''  and  the  order  itself  must  appear 
to  have  been  made  in  the  cause  in  which  the  judgment  is  entered. 
Thus  a  proceeding  to  have  a  homestead  appraised  at  the  instance 
of  a  judgment  creditor  is  not  a  proceeding  in  the  case  in  which  the 
judgment  was  entered,  and  an  order  therein  would  not,  for  that 
reason,  be  a  special  order  after  final  judgment,  and  appealable 
under  the  oode  provision  under  consideration.'*     So  an  order  deny- 


Cal.  2B7,  95  P«c.  liS.    Bm  note  2&b, 

In  other  atatee  th«  following  OTdera 
have  been  held  to  be  Hpeeial  Diders 
after  floal  judgment,  and  appealable; 
An  ordei  ovemilintf  a  motion  to  B»t 
aside  a  judgment  of  diami«BaI.  Oliver 
V.  Kootenai  Co.,  13  Idaho,  2S],  SO 
Pac  107.  An  order  in  Buppkmentaij 
proceedingg  directing  a  judgment 
debtor  to  apply  property  to  tbe  Bati»- 
faction  of  the  judgment.  Ryland  v. 
Arkanua  etc.  Co.,  19  Okl.  435,  92 
Pac.  160.  An  order  in  aupplementary 
proceedings  approving  final  report  of 
receiver,  and  discharging  him  from 
further  service.  Jobnson  v.  Joslyn, 
47  Wash.  531,  92  Pac.  413.  An  ordar 
amending  a  judgment  already  en- 
tered. State  T.  Court,  32  Mont.  20, 
79  Pae.  410;  bnt  the  contrary  was 
held  ia  Culleo  v.  Harris,  27  Utah,  4, 
73  Pae.  1048.  An  order  striking  from 
the  record  lo  much  of  the  judgment 
as  was  awarded  against  a  surety. 
Brady  v.  OnfFroy,  37  Wash.  482,  79 
Pac.  1004.  An  order  granting  addi- 
tional  time  to  prepare  a  statement  on 
motion  for  new  trial  and  a  bill  of 
exceptions.  Beach  t.  Spokane  etc. 
Co.,  21  Mont.  7,  52  Pae.  560.  An 
order  striking  out  the  statement  on 
motion  for  new  (rial.  Beach  v. 
Spokane  etc  Co.,  25  Mont.  367,  65 
Pac.  106.  An  order  vacating  a  judg- 
ment without  authority  to  do  so. 
Deering  v.  Creighton,  26  Or.  556,  3S 
Pae.  710.  An  order,  in  ■effect,  direct- 
ing the  ofScer  to  disregard  the  rights 
of  an  attaching  creditor  in  making  a 
levy  under  execution.  Sheppard  v. 
Ouisler,  10  Wash.  41,  3S  Pac.  759. 

Sec  Shumake  v.  Shumake,  17  Idaho, 
649,  107  Pac.  42,  where  ths  question 


of  an  appeal  from  an  order  vacating 
a  judgment  wsa  exhaustively  treated. 

The  following  were  held  to  be  non- 
appealable: An  order  vacating  a  de- 
cree entered  by  default,  and  allowing 
the  defendant  to  answer,  is  not  s 
decision  made  after  final  judgment 
from  wbieh  an  appeal  will  lie.  Thomas 
V.  Thomas,  10  Colo.  App.  170,  50 
Pac.  211.  And  see  Beitmeir  v.  ^eg- 
muad,  13  Wash.  624,  43  Pac.  878.  An 
order  on  a  motion  to  quash  an  execu- 
tion is  not  such  an  order  after  final 
judgment  as  to  be  appealable  by  in- 
dependent  proceeding,  Oood  v.  Mar- 
tin, 2  Colo,  292.  An  order  authoris- 
ing tbe  payment  of  a  fund  in 
condemnation  proceedings  to  the  per- 
son entitled  to  it  is  not  a  special 
order  after  final  judgment,  and  not 
appealable.  Chicago  etc.  Co.  v.  White, 
36  Mont.  437,  93  Pac.  350.  An  order 
overruling  a  mot  fan  to  dismiss  an 
appeal  from  a  justice's  eourt  is  not 
such  an  order.  Raymond  v.  Raymond, 
32  Mont.  170,  79  Pac  1056.  An 
order  after  an  unsuccessful  appeal, 
vacating  a  judgment  on  tbe  ground 
of  fraud,  is  not  appealable  otherwise 
than  on  the  appeal  from  the  final 
judgment.  Post  v.  Spokane  etc.  Co., 
35  Wash.  114,  78  Pac.  510.  An 
order  refusing  to  set  aside  a  final 
decree  is  not  such  an  order,  and  not 
appealable.  National  etc  Assn.  v. 
Simpson,  21  Wash.  16,  S6  Pac.  844. 

"  Wells,  Fargo  ft  Co.  v.  Anthony, 
35  Cal.  696. 

IT  Look  at  Welch  v.  Allen,  54  Col. 
211.  Also  Kinman  v.  Scbeuer,  30 
Mont.  73,  75  Pac  690. 

"  Brovm  v,  SUrr,  75  Cal.  163,  16 
Pae.  760.  Such  a  proceeding,  under 
seetiona  1245  and  1253  of  the  Civil 
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ing  a  motion  to  amead  tbe  minates  of  the  oonrt  is  not  aaeh  an 
OFder.** 

In  the  earlier  cases  the  {pinion  seemed  to  prevail  that  the  appeal- 
ability of  special  orders  made  after  final  judgment,  in  which  were 
inTolred  questions  as  to  the  payramt  of  money,  or  the  value  of 
property,  depended,  as  in  the  case  of  the  judgments  themselves, 
npon  the  amonnt  involved,  corresponding  to  t^  ad  damnum  clause 
of  the  original  action.  This  was  the  view  adopted  with  respect  to 
orders  relating  to  costs.  Thus  in  Ouallahan  v.  Morrissey,'"  which 
was  such  an  order,  the  supreme  court  held  that  inasmuch  as  the 
amount  was  less  l^n  that  conferring  appellate  jurisdiction,  the 
s[q}esl  could  not  be  entertained.  So  in  Langan  v.  Langan,"  which 
was  an  appeal  from  an  order  taxing  costs  and  attorney's  fees,  the 
appeal  was  dismissed  for  a  similar  reason.  This  ruling  was  foU 
lowed  in  other  cases,"  and  was  the  settled  practice  until  the  decision 
in  Harron  v.  Harron,**  where  the  court  took  occasion  to  adopt  the 
more  logical  as  well  as  the  better  constitutional  view  of  discarding 
the  test  of  the  amount,  and  holding  that  appellate  jurisdiction  in 
this  class  of  casea  was  expressly  conferred  by  section  963  of  the 
Code  of  Civil  Procedure,  and  did  not  depend  upon  the  amount  in 
controversy  any  more  than  did  that  in  equity  cases." 

Orders  made  after  entry  of  judgment  cannot  be  reviewed  on 
appeal  from  the  latter  in  any  event." 

§  197.  Orders  In  Relation  to  Ootta. — Orders  taxing  or  refus- 
ing to  tax  costs,  or  striking  out  or  refusing  to  strike  out  cost 

Code,  ia  special  in  Ita  eharaetei,  &nd  ■>  Selltck  v,  De  Carlow,  95  Cal.  644, 

orders    groiriDg    out    of    it    are    nut  30  Psc.   795;   Fairbanks  v.  Lampkin, 

special  orders  made  after  final  judg-  99   Cat.   429,   34   Pac.   101;   Perry   *. 

meat,  but  are  iaterloeator^  orden,  le-  QuaekenbuBh,  105  Cal.  29fl,  3S  Pac 

Tienable    on    appeal    from    the    final  740;    Foley    v.    California    Horseshott 

jndgment  of  the  oourt  rendered  after  Co.,  115  Cal.  184,  5S  Am.  St.  Bep.  87, 

receipt  of  the  report  of  tbe  appraisers.  47  Pac.  42. 

»  Griesi  V.  lorestment  Co.,  93  Cal.  *'  123  Cal.  508,  56  Pae.  334. 

411,   28   Pac    1041.      Snch   an   order  >•  Southern  Cal.  By.  Co.  v.  Superiot 

in  no  manner  affects  the  judgment  or  Conrt,    127    Cal.    417,    59    Pae.    789; 

bears   any   relation    to   it,   either   by  Elledge   t.   Superior   Court,    131   Cal. 

way   of   enforcing   it   or   staying   its  279,  63   Pae.  360;   Sierra  etc.   Co.  t. 

operation.     Nor   doe«  it   eoscem   anf  Wolff,  144  Cal.  430,  77  Pae.  1038.     In 

other  order  or  motion  in  the  case.     It  the   lavt-eited   eaae   it   was   held   that 

ia    merely    a    determination    of    the  the   amount   in   controversy   no   ntore 

court  that  its  minutes  do  not  require  cootrolled  in  the  ease  of  orders  made 

correction,  and  its  aetion  in  this  re-  before  than   those  made   after  final 

speet  is  not  subject  to  reTiew.  judgment,  if  otherwise  appealable. 

w  73  Cal.  279,  14  Pae.  864.  "  Jenness  v.   Bowen,   77   Cal.  310, 

■1  83  Cal.  618,  23  Pac.  1DS4;  B.  C,  19  Pac.  522, 
80  Cal.  132.  24  Pae.  852. 
Naw  Trill— 64 
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bills,  have  never  been  eDomerated  among  the  orders  designated  as 
appealable,  but  are  reviewable  either  on  appeal  from  the  judgmrat 
as  "intermediate  orders  which  involve  the  merits  and  necessarily 
affect  the  judgment,"  or  as  "special  orders  made  after  final  judg- 
ment." Both  of  these  grounds  have  been  already  considered.*  But 
there  has  been  so  much  confiision  in  regard  to  the  proper  way  in 
which  these  orders  are  to  be  reviewed  that  it  is  convenient  to  treat 
the  subject  separately. 

In  the  case  of  Levy  v.  Getleson  *  ah  order  overruling  a  motion 
to  retax  costs  was  made  after  the  rendition,  but  before  the  entry 
of  judgment.  It  was  held  not  to  be  a  "special  order  made  after 
final  judgibent,"  and  Sha'fter,  J.,  delivering  the  opinion,  said: 
"The  proper  course  would  have  been  to  appeal  from  {he  judgment, 
raising  the  question  of  the  correctness  of  the  taxation  by  a  state- 
ment annexed  to  the  judgment-roll."  In  the  case  of  Stevenson 
V.  Smith,*  the  only  appeal  appears  to  have  been  from  the  order 
denying  plaintiff's  motion  for  new  trial.  The  court  held  that 
the  error  in  refusing  to  allow  costs  to  the  plaintiff  could  not  be 
corrected  on  appeal  from  the  order  denying  a  new  trial.  And 
Sawyer,  J.,  delivering  the  opinion,  said:  "The  proper  mode  of 
reviewing  and  correcting  this  error  is  on  appeal  from  the  judgment, 
bat  no  such  appeal  has  been  taken  in  this  case."  In  the  subse- 
quent case  of  Jones  v.  Frost,*  after  the  judgment  had  been  entered, 
and  after  an  appeal  from  the  judgment  had  been  perfected,  the 
court  seems  to  have  made  an  order  adding  a  certain  sum  to  the 
judgment  for  costs.  It  was  held  that  this  order  could  not  be 
reviewed  on  the  appeal  from  the  judgment  previously  taken,  and 
Shafter,  J.,  delivering  the  opinion,  said:  "The  order  complained 
of  was  made  ten  days  after  the  court  had  lost  jurisdiction  of  the 
case  by  the  perfecting  of  the  appeal,  and  the  proper  and  ontij 
remedy  for  the  defendants  was  by  appeal  from  the  order."  The 
next  case  is  Lasky  v.  Davis.*  There  the  notice  of  the  motion  to 
retax  costs  was  given,  and  the  order  striking  out  several  items  of 
the  cost  bill  was  made  after  the  entry  of  the  judgment.  The  appeal 
was  from  the  order.  The  supreme  court  ordered  it  dismissed,  and 
Sanderson,  J.,  delivering  the  opinion,  said: 

"An  order  made  on  a  motion  to  retax  costs  is  not  appealable. 
It  is  not  an  order  made  after  final  judgment  within  the  meaning 

1  See  sectioEM  105  ud  196,  ante.  •  2S  Cel.  £49. 

»  £7  Cal.  B85.  ■  83  C«I.  677, 

■  ia  Cal.  102,  S7  Am.  Dee.  107. 
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of  section  343  of  the  Practice  Act,  even  though  it  be  made  after 
the  entry  of  judgment,  for  in  legal  effect  the  order,  if  the  motion 
is  granted,  amounts  to  a  modification  or  amendmeut  of  the  judg- 
ment ;  OP,  in  other  words,  becomes  a  part  of  it.  If  the  motion  is 
denied  the  error  is  none  the  less  in  the  judgment,  and  can  be  re- 
viewed only  on  appeal  from  the  judgment.  Costs  are  included  in 
and  constitute  a  part  of  the  judgment  (section  511),  and  hence, 
thODgh  ascertained  and  adjudged  by  the  court  after  the  entry  of 
the  judgment  by  the  clerk  may  have  been  made,  yet  the  law  con- 
siders Buch  action  of  the  court  as  having  preceded  the  final  judg- 
ment. (Votan  V.  Reese,  20  Cal.  89 ;  Levy  v.  Getleson,  27  Cal.  685 ; 
Steveuaon  v.  Smith,  28  Cal.  105,  87  Am.  Dec.  107.)  " 

The  doctrine  of  Lasky  t.  Davis  was  repudiated  in  Dooley  v. 
Norton.*  In  the  latter  case  after  the  judgment  was  entered,'  a 
motion  was  made  to  retax  costs,  and  was  dismissed.  On  appeal 
the  order  dismissing  the  motion  was  revened,  and  Sprague,  J.,  de- 
livering the  opinion,  after  reviewing  the  cases,  said : 

"The  order  made  on  the  motion  to  retax  the  costs  in  an  action 
is  a  proper  subject  for  review  in  stHue  mode  in  this  court.  If  made 
before  the  judgment  is  rendered,  it  may  be  reached  by  an  appeal 
from  the  judgment;  but  if  made  more  than  twenty  days  after  the 
entry  of  judgment,  how  is  the  question  to  be  presented  for  review  T 
It  is  very  dear  upon  the  authorities  in  this  court  that  it  can  be 
presented  only  by  means  of  a  statement  on  appeal.  The  statement 
cannot  be  annexed  to  the  judgment,  because  more  than  twenty  days 
have  elapsed  since  the  entry  of  the  judgment.  (Section  338.)  If 
it  is  not  annexed  to  the  order  it  haa  no  place  in  the  record,  and 
cannot  be  brought  before  the  appellate  court.  The  motion  to  retax 
costs  is  in  effect  a  motion  to  modify  the  judgment,  and  however 
the  order  may  be  considered,  when  it  is  made  before  the  entry  of 
the  judgment,  it  seems  clear  to  me  that  when  it  is  made  after  the 
entry  of  the  judgment  it  is  an  order  after  final  judgment  as  fully 
in  every  sense  as  an  order  modifying  the  judgment  in  any  other 
respect.  If  this  be  not  the  true  construction,  the  party  complaining 
of  the  order  would  in  many  instances  be  without  redress." 

■  41  CbI.  439.  had  been  entered  at  a  former  term  of 

I  The  report  ia  not  very  clear  as  to  the  court"  (page  441).     Prom  thie  it 

this;   bnt  it  ia  stated  in  Uie  opinioo  is  inferred  that  the  notice  was  given, 

that    the   court   below   dismissed    the  and  tbe  order  made  after  the  cntrj  of 

motion-  on  the  ground  that  it  bad  uo  the  judgment. 

jnrisdietioii,    bMaoM   "the   judgment 
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This  case  is  inconsistent  with  the  role  laid  down  in  Lasky  v. 
Davis,  and  must  be  taken  to  hare  overruled  that  case.  But  in  the 
sabseqnent  case  of  Flnbacher  t.  Kelly*  it  appears  to  hare  been 
overlooked.  In  Flubacher  v.  Kelly,  &ft«-  the  verdict,  bat  before 
the  entry  of  jndgment,  a  motion  was  made  to  retax  tie  costs.  The 
supreme  eonrt  dismissed  the  appeal  from  the^  order  denying  the 
motion,  and  Niles,  J.,  delivering  the  opinion,  said:  "The  motion  to 
strike  out  the  coat  bill,  if  granted,  would  have  effected  a  modifica- 
tion of  the  judgment,  and  the  order  refusing  the  motion  can  be 
reviewed  only  upon  an  appeal  from  the  judgment.  (Lasky  v. 
Bavis,  33  Cal.  677.) "  In  Empire  Co.  v.  Bonanza  Co.,"  however, 
the  decision  in  Flubacher  v.  Kelly  was  diatinguiatied,  the  court 
saying: 

"The  case  of  Mubacher  v.  Kelly  (49  Cal.  116),  though  referring 
to  Lasky  v.  Davis  with  seeming  approval,  was  really  a  ease  in  which 
the  motion  to  strike  out  a  cost  bill  was  made  before  the  entry  of 
judgment,  and  under  all  the  cases  could  only  be  reviewed  by  an 
appeal  therefrom." 

Continuing,  the  court  said  further: 

"A  motion  to  tax  a  cost  bill  is  a  special  motion,  that  is,  it  is  not 
a  proceeding  as  of  course  in  the  cause,  and  an  order  thereon  is  a 
special  order,  and  if  made  subsequent  to  the  rendition  and  entry  of 
final  judgment  can  only  be  reviewed  in  this  court  by  a  direct  appeal 
therefrom.  This  rule  is  in  harmony  with  the  letter  and  spirit  of 
the  Code  of  Civil  Procedure.  In  appeals  from  final  judgments  the 
statement  or  bill  of  exoeptions  may  be  framed  so  as  to  include  a 
review  of  all  orders  prior  to  the  entry  of  judgment,  but  as  to  orders 
made  subsequent  to  entry  of  judgment,  and  which  may,  and  ususUy 
wiU,  require  a  special  statement,  and  that,  too,  frequently,  after  the 
time  for  a  statement  on  appeal  has  expired,  the  inconvenience  in 
practice  of  treating  them  as  included  in  the  appeal  from  final  judg- 
ment will  be  found  a  serious  objection,  to  say  nothing  of  trenching 
upon  the  true  intent  of  the  code." 

In  the  case  of  Kelly  v,  McKibbin*  the  report  does  not  state 
whether  the  order  was  subsequent  to  tJie  entry  of  the  judgment. 

*  49  Ciil  116.  r«aioD.     Many  practitioners  eootiDU* 
■*  67  Cal.  406,  7  Pat.  810.  to  make  use  of  the  old  phrawolog;. 

•  54  Cal.  192.  Tbe   code   makes   proiition   for   "tax- 
The  word  "retax"  was  made  use  at  ing"  casta,  however,  and  not  for  "m- 

formerly  in  all  tAsee  referred  to  in  the  taxing,"  and  the  former  word  ia  there- 
text   where  tbe  party   was   not   Hatia-  fore,   strictly   speaking,    mora   appio- 
fled  with  the  costs  as  originallT  taxed  priate. 
by  the  cletk,  uid  is  retained  foi  tlwt 
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The  appeal  was  from  the  judgment,  but  the  court  held  that  it 
could  itot  review  the  order,  and  said:  "As  we  have  only  the  judg- 
ment-roll before  us,  we  cannot  review  the  order  denying  the  motion 
to  retax  costa.  The  memorandum  of  coetii  eonatitutes  no  part  of  the 
judgment-roll."  And  it  is  evident  that  the  ground  is  irrespective 
of  whether  the  order  preceded  the  entry  of  judgment  or  not. 

The  role  aa  expressed  in  JQmpire  Co.  v.  Bonanza  Co.,  above  cited, 
has  been  followed  witii"  approval  in  a  number  of  cases,*'  and  in 
other  cases  the  court  has  reviewed  and  reversed, '°  and  reviewed  and 
affirmed  '^  orders  in  relation  to  costs,  no  question  as  to  their  appeal- 
ability being  raised.  In  Crane  v.  Forth,'"  where  the  appellant 
contended  that  the  trial  court  erred  in  refusing  him  a  judgment  for 
costs,  the  court  said : 

"This  point  haa  no  foundation  in  the  record.  It  merely  appears 
that  there  is  no  judgment  for  coats.  It  does  not  appear  that  the 
plaintiff  filed  or  served  any  cost  bill,  and  it  cannot  be  presumed 
that  he  did.  (BiddeU  v.  Harrell,  71  Cal.  254,  12  Pac  67 ;  Thomp- 
son V.  Brannan,  76  Cal.  618, 18  Pac.  783.)  Nor  does  it  appear  that 
he  in  any  manner  moved  the  court,  either  before  or  after  final 
judgment,  to  allow  him  costs.  Bat  if  the  court  erred  in  denying 
him  costs  before  final  judgment,  the  error  should  have  been  shown 
by  bill  of  exceptions,  or  statem^t  on  motion  for  new  trial.  (Muir 
V.  Meredith,  82  Cal.  19,  22  Pac.  1080.)  Had  the  court  made  an 
erroneous  order  after  final  judgment,  relating  to  costs,  the  only 
remedy  would  be  b7  appeal  from  such  order.  (Empire  Co.  v.  Bo- 
nanza Co.,  67  Cal.  406,  7  Pac.  810.T" 

From  the  authoritieB  above  quoted  and  cited  it  may  be  fairly 
deduced  that: 

1,  In  no  event  can  orders  in  relation  to  costs  be  reviewed  on 
motion  for  new  trial  This  was  the  decision  in  Stevenson  v.  Smith,^* 
and  tiiere  is  no  decision  or  dictum  to  the  contrary. 

2.  If  the  order  was  made  before  the  entry**  of  judgment,  it  is 
not  a  special  order  made  after  final  judgment,  and  consequently 

•>  See  ToTba  t.  Dobner,  90  C&l.  337,      Cal.  334;  Dow  t.  Bow,  90  C&l.  662, 
er  Fu.  laS;  crane  v.  Forth,  95  Cal.      ST  Pac  409. 
B2,  88  Pae.  163;  PrMhour  y.  Hihn,  99  ^j,  „,  „  ,  g-  -(,  p^     ,„_ 

10  Jacobi  T.  Baun,   B5   Cal.   554;  m  28  Cal.  102,  87  Am.  Dee.  107, 

OTTeU  T.  Donahne,  57  Cal.  220;   Sel-  „  i.  j      .v         ^     .v         .. 

lick    T.  De   Carlow,   95   Cal.   644,   30  ,."  V^^.f  *?*  code  the  judgment  is 

p^  joK  tte  thing  "entere'l"  by  the  clerk.     See 

»  Alderman  y.  Kirkpatrick,  57  Oil.  ?t=V'"'"  i?^'  ^f„'  """'  »"^  '^  """* 
aWj  Bank  ol  Woodland  t.  Hiatt,  58      ^°  "  '^="°''  ^^^ 
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is  not  appealable.  This  wm  the  decision  Id  Levy  t.  QetlesoQ/*  and 
there  is  no  decision  or  dictum  to  the  cootraiy.  But  in  such  case 
the  order  is  reviewable  on  appeal  from  the  judgment  as  an  "inter- 
mediate which  involves  the  merits  and  necessarily  affects  the  judg- 
ment."*' There  is  no  decision^*  upon  this  point,  unless  the  d^ 
cision  in  Crane  v.  Forth,  tupra,  is  to  be  so  understood,  but  there 
are  several  dicta  to  that  effect.  And  it  is  evident  that  if  such  order 
be  not  reviewable  in  this  way,  it  is  not  reviewable  at  all ;'  for  it  is 
not  enumerated  among  the  appealable  orders,  and  being  before 
judgment,  it  cannot  be  a  special  order  made  after  final  judgment. 

3.  If  the  order  be  subsequent,  in  point  of  time,  to  the  entry 
of  jndgment,  it  cannot  be  reviewed  on  appeal  from  the  judgment.'** 
This  ia  contrary  to  the  dicta  in  Lasky  v,  Davis  and  Flubacher  v. 
Kelly;  but  as  above  stated,  Lasky  v,  Davis  was  disapproved  in  Dooly 
V.  Norton,  which  case  seems  to  bave  been  overlooked  in  Flubacher 
T.  Kelly.  It  would  seem  to  be  clear  that  only  "intermediate" 
orders  are  reviewable  on  appeal  from  the  judgment."  Orders  made 
subsequent  to  the  entry  of  judgment  are  appealable  as  special  orders 
made  after  final  judgment  This  was  the  decision  in  Dooly  v.  Nor- 
ton, and  it  is  in  consonance  with  the  general  rule  laid  down  in 
Calderwood  v.  Peyser,"  and  with  the  practice  foUowed  in  the  moat 
recent  cases," 

4,  Whether  the  appeal  be  taken  from  the  order  or  from  the 
judgment,  it  must  be  supported  by  a  bill  of  exceptions  (under  the 


!■  Aa    to   nhicb,    lee   Mctlon    199, 

'•  8eo  Levj  t.  Getlowni,  27  Cal. 
685;  SteTenaon  v.  Smith,  28  Cal.  102, 
87  Am.  Deo.  107.;  Lnaky  v.  Davis,  33 
Cal.  677;  Flubacher  t.  Eell;,  46 
Cal.  118.  In  these  cases  (except  tba 
second)  it  wtis  decided  tlwt  the  orders 
were  not  appealable.  What  was  said 
as  to  the  proper  method  of  i^view  was 
nnnecsMaiy  to  the  decisionB.  In 
Stevenson  v.  Smitb  the  deeition  was 
that  an  order  in  relation  to  costs 
coald  not  be  reviewed  on  motion  for 
new  triaL  In  the  subsequent  cose  of 
Crane  v.  Forth,  above  cited,  however, 
it  is  distinetlj  decided  that  such  an 
order  maj  be  properly  reviewed  on 
appeal  from  the  judgment,  when  mad« 
prior  thereto. 

!<•  Look  at  Jones  v.  Frost,  28  Cal. 
S45;  and  D00I7  v.  Norton.  41  Cal. 
439;  Empiifl  Co.  r.  Bonanza  Co.,  S7 


Cal.  406,  7  Pac.  810;  Sehallert-GanaU 
Co.  V.  Neol,  94  Cat.  192,  29  Pac.  622; 
and  cases  cited  in  note  9a,  tupra;  and 
see  as  to  orders  la  general,  Jennew  v, 
Bowen,  77  CW.  310,  10  Pae.  632. 

"  See  section  196,  ante. 

>■  See  section  196,  ante. 

'*  See  cases  cited  in  notes  Sa  to 
11a,  inclusive,  fupro.  See  Oronite 
Mtn.  Co.  V.  Weinstein,  7  Mont.  346, 
17  Pac.  108,  and  cases  there  cited. 

Also  Spencer  v.  Uungus,  28  Uont. 
357,  72  Pao.  663,  where  it  was  held 
that  costs  formed  a  part  of  the  judg- 
ment, and  questions  relating  thereto 
were  reviewable  as  such.  In  Murray 
v.  Northern  Pacific  Co.,  E6  Mont.  268, 
67  Pac.  629,  and  King  v.  Allen,  29 
Mont.  5,  73  Pae.  liof,  it  was  held 
that  no  independtmt  appeal  would  lie 
from  an  order  taxing  ooats;  and  in 
Marea  v.  Dillon,  30  Mont.  117,  79 
Pac.  963,  30  Mont.  144,  76  Pae.  969, 
it  was  held  that  wtille  thla  ms  true, 
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old  Practice  Act 'statement)  on  appeal;  for  tHe  memoraiidam  of 
costs  U  QO  part  of  tlie  judgment-roll. *<* 

As  heretofore  noted,  the  earlier  decisions  upheld  the  doctrine  that 
an  order  in  relation  to  costs  could  not  be  reviewed  unless  the  case 
itself  should  be  within  the  appellate  jurisdiction  of  the  court,*^  and 
this  view  was  followed  until  the  decision  in  Harron  v.  Harron," 
■where  the  earlier  decisions  were  repudiated,  particularly  that  in 
Langan  v.  Langan,'*  and  it  was  specificaUy  held  that  the  jurisdic- 
tion of  the  appellate  courts  in  divorce  proceedings,  whether  the 
appeal  wa«  from  the  judgment  or  an  order,  before  or  after  entry 
or  final  judgment,  rested  upon  its  equitable  character,  and  was 
conferred  directly  by  the  Constitution.  Incidentally  the  case  of 
Fairbanks  v.  Lampkin  "  was  also  overruled,  and  the  appellate  juris- 
diction of  special  orders  was  referred  to  the  provigione  of  section 
963  of  the  Code  of  Civil  Procedure,  and  held  to  be  wholly  independ- 
ent of  the  amount  in  controverQ^.     This   decision   was  afterward 

onlj'  to  the  p&rtiet  tbenuelTM,  and 
not  to  the  auretisB  on  the  cost  bond. 
TrumbuU  v.  JelFenon  Co.,  37  Wmah. 
804,  7B  Pac,  1105. 

In  Colorado  no  appeal  li  enter- 
tained  from  an  order  of  tbU  kind. 
Van  Boskirk  y.  Baleh,  19  Colo.  App. 
292,  74  Pae.  792. 

■<>  Bee  KeUf  v.  MeKlbbeu,  54  CaL 
192;  and  look  at  opinions  id  Doolj 
T.  Norton,  41  CaL  439;  herj  r. 
GetleHon,  27  Cal.  685;  Crane  V. 
Forth,  95  Cal.  88,  30  Fae.   193. 

See,  alao,  to  the  lams  effect, 
I^ulkner  v.  Hendy,  103  Cal.  15,  86 
Pae.  1021;  Amea  v.  Bank,  48  Wash. 
328,  93  Pae.  530. 

■1  See  OaUahan  r.  MorriBse^,  73 
Cal.  297,  14  Pae.  804;  Falrbanka  t. 
Lampkin,  99  CaL  429,  34  Pae.  101; 
Perry  v.  Quaekenbuah,  105  CaL  299, 
38  Pae.  740;  Foley  i.  Honeshoe  Co., 
115  CaL  184,  56  Am.  St.  Bep.  87; 
and  see  Langan  t.  Langan,  83  Cal. 
eiS,  23  Pae.  1084;  S.  C,  86  CaL  132, 
24  I^e.  832;  Henigan  t.  Grvin,  110 
Ckl.  37,  42  Pac.  4S7;  aUo  Betliek 
T.  DeCarlow,  95  Cal.  644,  30  Pae. 
79S ;  and  see  the  previous  seetion 
(196). 

13  123  Cal.  508,  56  Pae.  334. 

»  S3  Cal.  618,  23  Pae.  1084;  S.  O^ 
86  CaL  132,  24  Pae.  832. 

'*  99  CaL  429,  34  Fae.  101. 


Buek  an  order  might  be  reviewed  on 
the  appeal  from^  the  final  judgment. 
In  MuBiKbrod  t.  Hartford,  30  Uont. 
273,  76  Pae.  563,  it  was  held  that  >ueh 
an  order  was  not  reviewable  other- 
wise than  on  the  app«al  from  the 
final  judgment.  See,  alao,  Isman  v. 
Altenbrand,  42  Mont.  188,  111  Pae. 
849;  Badei  v.  Nottingham,  2  Mont. 
157;  Orr  v.  Haskell,  2  Mont.  350; 
Bank  V.  NeiU,  13  Mont.  377,  34  Pae. 
ISO;  Hont»na  «tc.  Co.  v.  Boston  ete. 
Co.,  27  HonL  288,  TO  Pae.  1114,  22 
HoiT.  Hin.  B«p.  471.  This  rule  does 
not,  howevet,  seom  to  apply  to  eoata 
wbich  do  not  in  taot  eonstitate  a  part 
ot  or  ent«r  iiiio  the  origiiad  jndgment, 
8w  Bjan  t.  Masej,  15  Mont.  100, 
38  Fmc  228. 

The  sopreme  conrt  of  Washington, 
in  Stevens  v.  Jones,  40  Wash.  484,  82 
Pae.  754,  held  that  it  would  not  en- 
tertain an  appeal  after  the  main  eon- 
trorersy  had  eeased  for  the  pnrpoie 
of  determining  a  mere  matter  of 
coats;  and  in  Lamona  v.  Bank,  85 
Wash.  113,  76  Pae.  534,  it  was  held 
that  an  appeal  involving  no  other 
question  woald  be  dismissed.  Any 
question  relating  to  the  taxing  of 
costs  is  reviewable  on  appeal  from  the 
Anal  judgment,  and  in  that  way 
alone.  State  v.  Millis,  19  Mont.  444, 
48  Fae.  778.    Bnt  this  rule  applies 
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spproved  in  later  decisions,  and  states  the  settled  doctrine  in  both 
respects.** 

Section  964  of  the  Code  of  Civil  Procedure  excepts  from  the  list 
of  appealable  orders  covered  by  section  963,  including  special  orders 
made  after  final  judgment,  those  cases  which  came  originally  from 
justices'  courts,  or  other  inferior  courts,  except  cases  of  forcible  entry 
and  detainer,  cases  involving  the  title  or  poesession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  etc.,  so  that  unless 
included  in  this  exception,  cases  appealed  from  justice's,  police,  or 
other  inferior  courts  to  the  superior  courts,  are  excluded  from  the 
provisions  of  aection  963  relative  to  appeals  from  special  orders 
made  after  final  judgment.** 

The  rules  above  ontlined  have  been  applied  to  orders  allowing 
attorneys'  fees  under  section  1195,  Code  of  Civil  Procedure,  when 
made  after  final  judgment."  Such  fees  are  not  costs,  bnt  may  be 
so  considered  for  the  purpose  of  appeals,  as  bearing  some  resem- 
blance thereto,  inasmuch  as  sucb  fees  are  incident  to  the  judgment." 

Errors  in  rulings  with  respect  to  costs,  unless  they  appear  in  the 
judgment-roll,  require,  as  in  the  case  of  other  appealable  ordera, 
to  be  presented  by  a  bill  of  exceptions,  and  unless  so  presented  can- 
not be  considered.** 

§  198.  Orden  In  BslatioD  to  Oont«mpti. — Orders  in  relation  to 
contempts  are  not  enumerated  among  the  orders  designated  as 
appealable ;  but  it  is  evident  that  in  some  cases  such  orders  may 

■■  Sonthira  Callfanii&  Bf.  Co.  ▼.  FanlkDer  t.  Hend^,  103  Cal.  10,  S6 

Superior  Coart,  127  CrI.  417,  S9  Pm.  Pac.   1021 ;    and  WW  Crane  t.   Forth, 

T8S;   and  we  CMea  cited  in  note  34,  65  C&I.  88,  30  Pb«.  193. 

teetion  1S6,  ante.  In  Iiman  v.  Altenbrand,  42  Mont. 

IS  Bee  Benigan  v.  Errin,  110  Cal.  188,   111   Pac.   849,  tbe  queation  was 

37,  42   Pae.   457,  nhere  the  supreme  inconjontsd  in  "a  so-ealled  Btatement 

court  deeliaed  to  entertain  an  appeal  of    the    ease,    embodying    the    entire 

from    an    order   striking    out   a   cost  proceedings   from   the   taking   of   th« 

bill,   made   after   final  judgment,   on  depositlouB  to  the  time  of  the  settle- 

the  ground  that  the  case  arose  in  the  inent  of  the  statement,  ineluding  the 

justice  court.     And  see  Wells  v.  Tor-  proceedinn   to   tax   Um   costs."     The 

ranee,  119  Cal.  437,  Gl  Pac.  628.  court  said:  "Proper  practice  dictates 

IT  See  Schatlert-Qsnahl  Co.  v.  Neal,  that  ....  a  bill  of  eicaptions  should 

M  Cal.  192,  29  Pac.  622.  bave   been    preserved Wbile 

w  See  Bapp  t.  S.  T.  Gold  Co.,  74  this  method  of  prooedore  (tbo  state- 
Gal.  532,  16  Pac.  32S;  Mclntyre  ».  ment)  involves  some  confusion,  we 
Trautner,  TS  Cat.  449,  21  Pac.  15;  think  it  sufBciently  accurate  to  aatisfj' 
Schstlert-Qanahl  Co.  t.  Neal,  94  Cal.  the  general  rules  of  practice,  and 
192,  S9  Pac.  622.  shall  tbersfon  eonsidei  th«  error  u- 

I*  People   V.    Uarin   Co.,    103    OaL  signsd." 
223,  37  Pae.  203,  2S  L.  B.  A.  050; 
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be  "made  after  fioal  jadgment."  And  in  one  case  an  order  impos- 
ing a  fine  of  three  hundred  dollan  was  held  to  be  a  final  judgment.^ 
If  a  contempt  order  can  be  oonsidered  to  be  In  effect  a  final  jadg- 
ment, or  a  "apecial  wder  made  after  final  jadgment,"  it  is  appeal- 
able, unless  there  is  gome  provision  of  statute  to  the  contrary.  Such 
provision,  however,  seems  to  exist.  Section  1222  of  the  code  is  as 
follows:  "The  jadgment  and  orders  of  the  court  or  judge,  made  in 
cases  of  contempt,  are  final  and  conclusive."  The  previous  statutes 
contained  the  same  provision.*     The  language  of  this  provision  is 


1  People  T.  CNea,  47  C«l.  lOB. 
In  order  to  b«  a  Snsi  jndginent  tha 
eoDtempt  order  would  have  to  be  eoB' 
sidered  an  independent  proeeediag. 
Compare  Adams  t.  Woods,  IS  Cal.  30, 

■  Laws  of  18S1,  p.  128,  see.  4B3. 

Similar  proriBions  are  to  be  found 
in  section  SI  68,  Be  vised  Codea  of 
Idaho,  and  section  7322,  BeHsed 
Codet  of  Montana  (section  2183, 
Code  of  Civil  Procedure).  The  lat- 
ter goes  furtber,  and  proridea,  "and 
there  is  no  appeal,"  bat  review  by 
certiorari  is  authorized.  Section  684, 
Lford's  Oregon  Laws,  exprceslj  pro- 
vide* that  "either  partj  to  a  judg- 
ment in  a  proceeding  for  a  contempt 
jnaj  appeal  therefrom,  in  like  man- 
ner and  with  lik«  effect  as  from  a 
judgment  in  an  action,  but  such  ap- 
peal shall  not  have  the  effect  to  stay 
the  proceedings  in  any  other  action, 
suit,  or  proceeding,  or  npon  any 
judgment,  decree,  or  order  therein, 
concerning  which  or  wherein  inch  con- 
tempt was  committed." 

Section  7STS,  Bevised  Codea  of 
North  Dakota,  proridea  as  foUowa: 
"Appeals  may  be  taken  to  the  sa- 
preme  coart  from  any  flnal  order  ad- 
judging the  aeensed  guilty  of  eon- 
tempt  and  upon  aueh  appeal  the 
supreme  court  may  miew  all  the 
proceedings  had  and  affidavits  and 
other  proof  introduced  by  or  against 
the  accused."  Pioviaion  is  also  made 
for  the  preparation  of  a  biU  of  ex- 
eeptiona  as  in  other  civil  actions. 

Section  1062,  Rem.  Is  Bal.  Code  of 
Washington  (section  5811,  Bal.  Code), 
ia  ideutieal  with  the  Oregon  section 
above  quoted. 

No  ^press  provision  eorresponding 
with  the  Cblifomia  aection  quoted  in 
tho  text  ia  to  be  found  in  the  Nevada 


pnetioe,  Tn  this  respect  alone  doe* 
It  differ  from  the  California  chapter 
upon  contempts.  The  entire  Califor- 
nia chapter,  except  this  aection,  is 
incorporated  in  the  Nevada  Practiee 
Act.  The  auprema  court  has  re- 
peatedly held,  however,  that  where 
the  proceeding  is  purely  criminal  it 
haa  no  appellate  jurisdiction  therein. 
See  Phillips  v.  Welch,  11  Nev.  187, 
and  eases  cited.  And  the  subject  has 
been  treated,  apparently,  as  though 
the  aection  providing  that  a  judg- 
ment of  conviction  tn  a  proceeding 
for  eontenpt  is  final  and  conclusive 
had  not  been  omitted  from  the  Prac- 
tice Act.  8ee  PbilUpa  v.  Welch,  12 
Nev,  158. 

Section  334,  Mills'  Annotated  Code 
of  Colorado,  provides  that  "The  judg- 
ment and  orders  of  a  court  or  judge, 
made  in  cases  of  contempt  eommitted 
in  the  immediate  view  and  presence 
of  th0  court  or  judge  in  chambers, 
ahall  be  final  and  conclusive."  But 
continuing,  "Tbe  judgment  and  orders 
of  a  court  made  upon  a  verdict  of 
gnilty  found  by  a  jury  shall,  at  tbe 
request  of  the  person  so  adjudged 
guilty  and  sentenced  to  imprisonment 
or  to  pay  a  flne,  be  reviewed  by  tbe 
eupreme  eourt  of  the  state,  either 
b;  appeal  or  writ  of  error,  unless 
such  proceeding  shall  be  instituted 
originally  against  such  person  in  said . 
supreme  court." 

Section  2227,  Compiled  Laws  of 
Oklahoma,  defines  direct  contempts 
as  disorderly  and  insolent  behavior 
during  a  session  of  the  court,  and 
provide*  that  tbe  court  shall  have 
juriadiction  to  punish  such  contempt 
ntmnuiHIy. 

Section  3360,  Compiled  Laws  of 
Utah,  contains  a  similar  provision. 
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open  to  the  construction  that  orders  "msde  in  cues  of  contempt"^ 
cannot  be  reviewed  in  any  nxide.  Bat  it  was  held  at  an  early  day 
that  it  ia  by  no  mesDa  the  case  that  every  act  which  a  court  declares 
to  be  contempt  is  in  reality  such.*  And  it  seems  to  be  the  received 
doctrine  that  if  the  act  be  not  such  as  the  law  declares  to  be  con- 
tempt, an  order  adjudging;  it  to  be  such  is  beyond  the  jurisdiction 
of  the  court  and  void.  Upon  this  theory  persons  imprisoned  for 
contempt  are  frequently  released  on  habeas  corpus.*  If  there  be  no 
imprisonment  the  order  may  be  annulled  on  certiorari*  If  the 
order  be  not  made  the  judge  may  be  prohibited  from  making  it.' 
The  earlier  cases  were  to  the  effect  that  contempt  orders  in  excess 
of  the  jurisdiction  of  the  court  could  be  reviewed  on  appeal  aa  well 
as  on  certiorari.  Thus  in  Ware  y.  Kobinson/  a  motion  to  dismiss 
an  appeal  from  an  order  adjudging  certain  persons  guilty  of  con- 
tempt for  refusing  to  answer  questions  put  to  them  upon  a  garuish- 
ment  was  denied,  the  court  saying  that  the  question  had  been  suffi- 
ciently considered  in  Ez  parte  Rowe.'  All  that  was  decided  in  that 
case,  however,  was  that  an  order  adjudging  a  contempt  could  be 
reviewed  on  habeas  corpus.  In  a  subsequent  case  an  appeal  from  a 
contempt  order  seems  to  have  been  entertained  without  question ;  * 
and  in  People  v,  O'Neil,*"  the  supreme  court,  upon  appeal,  reversed 
an  order  imposing  a  fine  of  three  hundred  dollars  for  contempt,  and 
Crockett,  J.,  delivering  the  opinion,  said : 

"We  think  the  judgment  appealed  from  ia  appealable.  It  is 
for  money,  and  sufficient  in  amount  to  give  jurisdiction  to  this 
court.  Some  of  the  facts  essential  to  a  correct  understanding  of 
the  case  do  not  appear  of  record,  and  therefore  would  not  be 
brought  up  on  certiorari,  but  are  properly  presented  by  a  state- 
ment on  appeal.  We  think  an  appeal  in  a  case  of  this  character, 
when  facts  dehors  the  record  may  be  examined,  is  the  appropriate 
remedy.  We  are  also  of  opinion  that  the  judgment,  though  pur- 
porting to  be  for  a  contempt,  is  appealable,  and  is  subject  to  review 
on  the  facts  presented  by  this  record..  We  are  not  called  upon  in 
this  case  to  decide  whether  a  judgment  for  contempt  rendered  by  a 

•  See  People  v.  Turner,  1  Cal.  1S2.  •  Se«  People  v.  CountT  Judse,  27 

*  Ex  parte  Cotien,  6  Cal.  318;  Ex  Cal.  151;  Williami  v.  Dwinelle,  51 
parte    Kowb,    7    Cal.    175,    181; 'Ex       Cal.  442. 

parte  Tinkum,  S4  Csl.  201.  t  B  Cal.  107. 

«  See  People  v.  Turner,  1  Cal.  152;  *  See  T  Cal.  175,  ISl. 

Adams  v.  Haskell,  6  Cal.  316,  65  Am.  >  Mahane?  t.  Van  Winkle,  33  Cal. 

Dec.  517  J  Fletehpr  t.  DaiUfferQeld,  20  448.     See  in  this  connectioa  the  opfn- 

Cal.   427;    and    look    at   Huerstal   t.  ion  in  People  v.  DwinaUe,  29  CaL  632. 

Mnir,  62  CaL  479.  "  47  Cal.  109. 
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court  having  jnriBdictioD  to  render  it  may  in  any  caae  be  reviewed 
for  mere  error.  Bat  it  is  clear  that  the  question  of  jurisdiction  is 
always  open  for  review.  In  Adams  v.  Haskell  &  Wood,  6  Cal.  316, 
a  party  who  had  been  committed  for  a  contempt  was  discharged 
from  custody,  and  the  judgment  set  aside  on  the  ground  that  the 
court  below  had  no  jurisdiction  to  eater  it.  In  £x  parte  Cohen,  6 
CaL  318,  a  person  committed  for  contempt  was  discharged  from 
arrest  on  the  same  ground.  To  the  same  effect  is  Ex  parte  Rowe^ 
7  CaL  181.  185.  In  Batehelder  v.  Moore,  42  Cal.  412,  this  court 
reviewed  on  certiorari,  and  set  aside  a  judgment  for  contempt  on  the 
ground  that  the  court  exceeded  its  jurisdiction  in  entering  the  judg- 
ment. It  is  clear,  therefore,  that  in  such  cases  the  question  of 
jurisdiction  is  snhject  to  review  in  the  appellate  court. ' ' 

But  the  doctrine  of  these  cases  was  confined  to  such  orders  as 
were  in  excess  of  the  jurisdiction  of  the  court.  Thus  in  Larrabee 
V.  Selby,^*  an  appeal  from  an  order  adjudging  a  party  to  be  guilty 
of  eontempt  in  re-entering  land  from  which  he  had  been  removed 
under  a  judgment  was  dismissed,  the  court  saying:  "In  some  eases 
in  this  court  appeals  have  been  entertained  from  such  orders  where 
questions  of  jurisdiction  were  involved ;  but  there  is  no  question  of 
that  kind  in  this  case,  and  although  it  is  manifest  that  such  orders 
may,  in  their  effects,  be  as  important  as  a  judg^nent  for  the  recovery 
of  the  possession  of  the  land,  yet  the  court  must,  in  obedience  to  the 
provisions  of  section  1222,  hold  that  an  appeal  in  this  case  will  not 
lie." 

Even  as  thus  limited,  however,  the  doctrine  has  been  repudiated. 
In  Huerstal  v.  Muir,**  an  appeal  from  an  order  adjudging  a  party 
gnilty  of  contempt  in  re-entering  land  from  which  he  had  been  re- 
moved under  a  judgment  was  dismissed,  and  McKinstry,  J,,  deliver- 
ing the  opinion  of  the  court  in  bank,  said : 

"In  People  v.  O'Neil,  47  Cal.  109,  it  was  held:  'An  appeal  may 
be  taken  from  a  judgment  for  contempt  when  the  fine  is  for  three 
htmdred  dollars,  and  the  court  below  has  exceeded  its  jurisdiction, 
and  there  are  facta  dehors  the  record  which  can  only  be  brought  up 
on  a  statement  on  appeal.'  We  are  not  inclined  to  extend  the  au- 
thority of  that  decision  so  as  that  it  shall  include  any  case  differing 
in  its  circumstances  or  not  limited  by  the  conditions  therein  con- 
sidered as  material.  In  the  case  now  before  us  no  fine  of  three  hun- 
dred dollars  was  imposed  by  the  court  below ;  neither  does  it  appear 
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that  there  are  facta  dehors  the  record  which  could  013I7  be  bronght  up 
by  statement  or  bill  of  exceptions.  It  may  be  remarked,  also,  that 
the  aSdavits  and  papers  found  in  the  transcript  are  in  no  way 
identified  as  having  been  used  at  the  trial  of  the  alleged  contempt. 
The  question,  then,  is  whether  on  a  record  which  shows  that  an 
order  adjudging  a  party  guilty  of  contempt  by  a  court  which  had 
no  power  to  make  an  operative  order  in  the  manner  in  which  this 
order  was  made  can  be  reviewed  on  appeal.  Persons  committed  for 
contempt  by  the  district  court  have  been  discharged  on  habeas  cor- 
pus, on  the  ground  that  in  the  particular  circumstfuiees  the  court 
had  no  jurisdiction  to  adjudge  the  contempts.  (Ex  parte  Cohen, 
6  Cai.  318;  Ex  parte  Cohen,  6  Cal.  38;  Ex  parte  Rowe,  7  Cal.  181.) 
But  these  cases  do  not  strengthen  the  argument  in  favor  of  hearing 
appeals  from  contempt  judgments  and  orders.  Section  1222  of  the 
Code  of  Civil  Procedure  provides : '  The  judgments  and  orders  of  the 
court  or  judge  made  in  cases  of  contempt  are  final  and  conclusive.* 
This  section  is  not  intended  to  declare  the  absurdity  that  such  judg- 
ments when  rendered  without  jurisdiction  may  not  be  annulled  by 
a  proper  proceeding.  To  give  effect  to  its  language,  judgments  and 
orders  in  cases  of  contempt  must  be  held  to  be  'final  and  conclusive,' 
in  the  sense  that  they  are  not  appealable.  In  People  v.  Wright,  27 
Cal.  151,  a  writ  of  prohibition  issued  to  arrest  the  proceedings  of  a 
county  judge  who  was  about  to  try  and  punish  a  recalcitrant  party 
for  disobedience  of  an  order  of  the  district  court.  In  Batchelder 
V.  Moore,  42  Cal.  412,  a  contempt  order  of  the  county  court  was 
annulled  by  certiorari,  and  it  must  be  remembered'  that  certiorari 
can  be  resorted  to  only  where  there  is  no  appeal.  It  appears,  there- 
fore, that  if  a  judicial  officer  is  about  to  exceed  his  jurisdiction  by 
trying  for  a  contempt  without  legal  power  to  do  so,  the  party  threat- 
ened may  stay  the  proceeding  by  prohibition;  if  he  actually  ad- 
judges one  guilty  of  contempt,  without  jurisdiction,  his  judgment 
may  be  annulled  by  certiorari,  and  if  the  judgment  imposes  an  im- 
prisonment, the  prisoner  may  be  discharged  on  habeas  corpus.  The 
remedy  in  each  case  is  ample  by  resort  to  a  common-law  or  a  statu- 
tory writ.  We  find  no  authority  for  the  position  that  an  order 
adjudging  one  guilty  of  contempt  may  be  appealed  from  simply  on 
the  ground- that  the  record  shows  want  of  jurisdiction  to  render  the 
judgment.  It  is  admitted  on  all  sides  that  if  the  lower  court  has 
jurisdiction,  such  an  order  is  not  appealable.  The  appellate  juris- 
diction of  this  court  cannot  depend  upon  the  presence  or  absence  of 
jurisdiction  in  the  court  below.    We  have  jurisdiction  to  hear  ap- 
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'  peals  in  all  cases  of  contempt  judgments,  wben  the  question  pre- 
sented by  the  record  is  simply  as  to  the  jaiisdietion  of  the  lower 
court,  or  in  none ;  since  in  all  such  eases,  when  we  pass  upon  the 
jurisdiction  of  the  court  below,  we  pass  upon  the  merits  of  the 
appeaL" 

The  foregoing  opinion  does  not  expressly  overrule  People  t. 
O'Neil,  above  quoted.  On  the  contrary,  the  mention  of  that  decision 
seems  to  imply  that  upon  precisely  similar  facts  it  would  be  fol- 
lowed. The  necessity  for  an  appeal  in  some  cases  is  apparent.  For, 
as  remarked  in  People  t.  O'Neil,  where  the  facts  showing  the  want 
of  jurisdiction  do  not  appear  in  the  record,  they  would  not  be 
brought  upon  certiorari;  and  the  same  is  true  of  habeas  corpus  and 
prohibition.  It  is  desirable,  therefore,  for  the  sake  of  justice  to 
have  an  appeal,  and  the  doctrine  of  People  v.  O'Neil  ought  to  have 
been  maintained  if  it  could  have  been  done  without  violating  any 
provision  of  the  statute.  The  only  provision  in  the  way  is  that  of 
section  1222  above  cited,  which  provides  that  "the  judgments  and 
orders  of  the  court  or  judge  made  in  cases  of  contempt  are  Snal  and 
conclusive."  The  language  of  this  provision,  if  taken  literally, 
would  exclude  the  review  of  contempt  orders  or  judgments  in  any 
mode.  But,  as  above  shown,  it  is  well  settled  that  such  orders  and 
judgments,  when  in  excess  of  the  jurisdiction  of  the  court,  may  be 
reviewed  on  habeas  corpus  or  certiorari.  The  provision,  therefore, 
cannot  be  taken  literally.  Now,  it  cannot  be  said  that  the  language 
of  the  provision  makes  any  distinction  between  the  different  kinds 
of  remedies.  It  cannot  be  said  that  the  language  refers  to  appeals 
as  distinguished  from  writs  of  certiorari,  etc.  If  any  such  distinc- 
tion exists,  it  must  result  from  the  nature  of  the  proceedings  j  it 
must  be  ingrafted  on  the  language  by  some  controlling  reason.  But 
it  is  not  easy  to  see  that  there  is  any  reason  requiring  such  a  distinc- 
tion to  be  made.  And  every  argument  that  can  be  adduced  to  show 
that  an  excess  of  jurisdiction  in  a  contempt  proceeding  can  be 
corrected  on  certiorari  or  habeas  corpus  will  apply  with  equal  force 
to  show  that  it  can  be  corrected  on  appeal.  The  provision  of  the  ' 
statute  referred  to  must  of  course  have  some  meaning.  But  it  is 
submitted  with  deference  that  Hie  true  construction  is  that  con- 
tempt orders  and  judgments  cannot  he  disturbed  for  mere  error; 
that  is  to  say,  that  where  the  act  is  of  a  class  which  the  law  declares 
to  be  contempt,  the  supreme  court  cannot  inquire  further  into  the 
correctness  of  the  order,  but  that  where  the  act  is  not  of  such  a 
class,  or  in  other  words,  where  there  has  been  an  excess  of  jurisdie- 
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,  tion,  the  order  may  be  set  aside  either  npon  appeal  or  upon  writ  of 
'  certiorari,  or  (if  there  be  an  imprisonmeiit)  apoo  kdbeat  corpiu. 
This  is  the  result  of  the  case  of  People  v.  O'Neil.  Bat  the  prac- 
titioner must  bear  in  mind  that  although  the  case  of  Hueratal  v. 
Muir  seems  to  contain  a  reservation  in  favor  of  People  v.  O'Neil, 
if  a  precisely  similar  case  should  arise,  yet  that  the  construction 
given  in  Huerstal  t.  Muir  to  section  1222  is  incon^stent  with  the 
appealability  of  any  contempt  judgment  or  order.  And  it  is  by  no 
means  certain  or  probable  that  the  construction  above  contended  for 
will  finally  prevail.  And  even  if  it  does  prevail,  the  order  or  judg- 
ment must  be  brought  within  one  of  the  classes  of  appealable  orden 
or  judgments ;  that  is  to  say,  it  must  either  be  a  special  order  after 
final  judgment,  or  it  must  be  of  an  amount  sufBcient  to  give  the 
court  jurisdietioD  as  from  a  final  judgment,  as  waa  the  case  in  People 
V.  ©"Neil 

However  this  may  be,  the  doctrine  of  People  v.  O'Neil  was  loag 
ago  explicitly  overruled.  In  Tyler  v.  Connolly,***  Thornton,  J.,  for 
the  supreme  court,  said; 

"In  People  v.  O'Neil,  we  think  the  oonrt  mistook  the  law  in 
holding  that  the  judgment  in  that  case  (which  was  for  contempt) 
was  appealable.  No  authority  is  referred  to  in  the  opinion  to  sus- 
tain such  a  rule,  nor  is  aoy  law,  constitutional  or  statutory,  granting 
a  right  of  appeal  referred  to  or  cited.  We  think  a  sounder  con- 
clusion on  the  subject  was  reached  by  the  learned  Justice  Crockett, 
who  wrote  the  opinion  in  the  case  above  cited  (Hueratal  v.  Muir), 
and  another  justice,  Rhodes,  in  Aram  t.  Schallenbei^r,  42  Cal.  27f». 
What  is  said  in  Ex  parte  Hollis  as  to  an  appeal  is  mere  dictum.  We 
are  of  opinion  that  0 'Neil's  case  does  not  properly  declare  the  law 
on  the  point  under  discusnon,  and  should  be  overruled." 

Inasmuch  as  the  learned  justice  criticised  the  O'Neil  decision  for 
want  of  sufficient  support,  it  is  interesting  to  note  npon  what  his  own 
argument  rests.     In  this  connection  he  said : 

"The  appellate  jurisdiction  of  this  court  ia  conferred  on  it  and 
is  defined  by  the  Constitution.  It  has  such  jurisdiction  'in  all  cases 
,  ...  in  which  the  demand,  exclusive  of  interest,  or  the  value  of 
the  property  in  controversy  amounts  to  three  hundred  dollars; 
....  and  also  in  all  criminal  cases  prosecuted  by  indictment  or 
information  in  a  court  of  record  on  questiona  of  law  alone.'  It  is 
aigued  that  because  the  judgment  against  Tyler  exceeds  three  hun< 

»■.  6S  CrL  28,  2  Pttc.  414.  * 
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dred  dollars,  that  the  appeal  is  given  by  the  Oonstttntion.  But  "the 
Constitution  does  not  give  an  appeal  in  all  cases  where  the  judg- 
ment exceeds  three  hundred  dollars;  it  gives  it  only  when  the  de- 
mand, exclusive  of  interest,  exceeds  that  sum.  There  was  no 
demand  for  any  sum  in  the  proceeding  against  Tyler.  The  demand 
made  appears  in  the  pleadings — either  in  the  complaint  or  answer. 
(Dasbiell  v.  Slin^rland,  60  Cal.  653.)  We  know  of  no  demand 
for  a  sum  of  money  in  a  proceeding  for  &  contempt.  The  law  does 
not  require  or  authorize  such  a  demand  to  be  made,  and  it  would 
be  entirely  unnecessary  and  without  avail.  The  contention  cannot 
on  the  ground  stated,  in  oar  opinion,  be  maintained. 

"It  has  been  held  by  this  court  that  a  proceeding  for  contempt  is 
a  criminal  case.  (Ex  parte  Crittenden,  62  Cal.  534.)  But  as  it  is 
not  prosecuted  by  indictment  or  information,  its  character  as  a 
criminal  case  furnishes  no  ground  for  an  appeal.  The  Constitution 
expressly  limits  appeals  to  criminal  cases  presented  in  the  mode 
above  stated.  We  find  no  warrant  in  the  Constitution  for  an  appeal 
in  the  proceeding  for  contempt. 

"Conceding  that  the  legislature  may  confer  appellate  jurisdiction 
on  this  court  in  cases  not  provided  for  in  the  Constitution,  we  have 
been  referred  to  no  statute  giving  the  right  to  appeal  from  a  judg- 
ment in  a  contempt  case.  On  the  contrary,  in  our  judgment,  such 
right  is  withheld  by  section  1222  of  the  Code  of  Civil  Procedure. 
That  section  is  as  follows:  'The  judgment  and  orders  of  the  court 
or  judge  made  in  cases  of  contempt  are  final  and  conclusive.'  In 
Appeal  of  S.  0.  Houghton,  42  Cal.  35,  these  wwrds,  'final  and  con- 
clusive,' in  a  statute  in  regard  to  a  judgment  of  the  county  court, 
were  held  to  deny  an  appeal  from  such  judgment.  It  may  be  added 
here  that  it  was  conceded  on  the  argument  that  an  appeal  was  not 
given  by  statute," 

The  conclusion  of  the  court  in  this  case  was  subsequently  upheld 
in  a  number  of  cases,  and  is  unquestionably  the  settled  doctrine.''^ 

i»  Sanchm    t.    Newman     70    Cal.  Natoma    W.    ft    U.    Co.    t.    Hancock 

SIO,   11   Pac.   645;    In   re   Vance,   88  (Cal.),   30    Pae.    100;    CoBbv    v,    Su- 

CaL    262,    26    Pae.    101;    Ex    parte  perior  Court,  110  Cal.  45,  42  Pae.  460: 

C1BUC7,    90    Cal.    G53,    27    Pae.    411;  Mott  v.  Clarke   (Cal.),  5S   Pac.   545; 

Boggles   V.   Superior   Court,   103   CaL  People  v.   Durrant,   116  Cal.   17S,  4S 

125,  37  Pae.  211 ;  People  t.  Enhlman  Pac.  75. 

118  Cal.  140,  50  Pac.  382;  Eatat«  of  Contempla  in  insolvency  eaaes  were 

Wittmeier,  118  Cal,  2S5,  50  Pae.  3S3  expreuly  made  appealable  onder  tbe 

(see  diaaenting  opinion  of  Beatty,  C.  provisions   of   section   64   of   the   In- 

J.) ;  and  see  Dewey  v.  Buperior  Court,  solvent  Act  of  1880  (Laws  of  1880,  p. 

SI   Cal.   64,   22   Pae.   333;   FrazOT  t.  98);    but    the   supreme   court    in   Ex 

Lyneb,   88    CaL    621,   26   Pac.    344;  parts  Claoc;,  90  CaL  653,  27  Pae. 
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It  has  been  said  that  the  process  provided  in  the  code  *"  in  the 
ntatter  of  contempts  of  court  is  designed  for  the  protection  of  the 
court  itself,  and  lies  within  the  sound  discretion  of  the  presiding; 
judge."*  No  appeal  lies  therefrom,  bot  as  heretofore  suggested,  it 
may  be  annulled  by  certiorari,'^  reviewed  by  habeas  corptts.^*^  and  ' 
.  arrested  by  prohibition."*  The  trial  court  may  determine  con- 
clusively for  itself  the  question  of  jurisdiction,  which  was  formerly- 
made  a  basis  for  appeal,  by  reciting  the  existence  of  the  facts  neces- 

would  go  no  fnrtheT.  8m  also.  Ex 
parte  Sweeney,  IS  Nev.  74, 1  Pac.  370. 
"Th0  lole  and  anreviewable  right 
of  a  common-law  luperior  court  of 
record  to  detormine  and  poiiiah  a  con- 
tempt doea  not  prevail  in  thii  state, 
for  voder  thia  section  eitber  part;  to 


411,  held  such  proTiaion  to  be  in  eon- 
fliot  with  section  1222  of  the  Coda  of 
CiTil  Procedure,  and  that  it  waa  there- 
fore obnoxiona  to  the  proviaiona  of 
aeetion  11  of  article  1  of  the  Con- 
atitution,  which  requirea  all  laws  of 
a  general  natur«  to  have  a  nniform 
operation.  See,  alao,  Krauae  t.  Dot- 
brow,  127  CaL  081,  60  Fac.  43S. 

In  Levan  t.  Richarda,  4  Idaho, 
067,  43  Pae.  574,  in  the  conatniction 
□f  a  code  praviaion  identical  with 
.  that  of  California,  the  supreme  court 
held  that  when  the  district  court 
keeps  within  its  jurisdiction  and  there 
is  no  abuse  of  diaeretion,  there  it 
neither  appeal  nor  eertiorari.  No 
other  court  baa  gone  quite  to  this 
extent,  however,  and  that  of  Mon- 
tana, in  State  V,  Court,  27  Mont.  128, 
S9  Pac.  BSe,  seemed  to  question  the 
constitution^itj  of  auf  statute  which 
seeks  to  deprive  the  supreme  court  of 
its  constitutional  juriadiction  to  re- 
view the  judgments  and  orders  of  the 
lower  courts.  See  State  v.  Load,  24 
Mout.  428,  62  Pac  497. 

The  Nevada  rule  has  been  Blreadj' 
staUd,  See  PhilUps  v.  Welch,  11 
Nev.  187,  and  8.  C,  12  Nev.  158, 
cited  in  note  2,  lupra.  In  this  case 
(11  Nev,  187-193),  the  California  de- 
cision of  PeoplB  V.  O'Nea,  47  Cal.  109, 
was  severelj  criticised,  and  it  was 
held  that  where  the  proceeding  was 
criminal,  as  it  was  there,  no  appeal 
would  lie;  and  in  the  same  case  re- 
ported in  FhUipe  v.  Welch,  12  Ne». 
1S8,  the  court  went  further,  and  held 
that  in  sneh  a  eaae  the  judgment 
would  be  reviewed  on  ceritorori,  and, 
as  in  the  ease  of  other  judgments  in 
criminal  cases,  would  merely  deter- 
mine whether  the  court  had  exercised 
It*  jurisdiction  tegularlj,  and  if  so. 


from  the  final  order  therein." 
V.  Gray,  4a  Or.  261,  70  Pac  904,  71 
Pae.  97S.  See  State  v.  Downing,  40 
Or.  309,  58  Pac.  863,  66  Pac.  817. 

Any  order  which  adjudges  defend- 
ant guilty  is,  under  the  provisions  of 
section  7573,  Revised  Codes  of  North 
Dakota,  appealable.  State  v.  Masaey 
10  N.  D.  134,  Se  N.  W.  225.  As  to 
such  appeals  in  general,  aee  Township 
V.  Aaaen,  10  N.  D.  264,  86  N.  W.  742. 

The  Washington  practice  is  illus- 
trated in  the  following  deeisionB: 
State  T.  Oeiger,  20  Waah.  181,  S4  Pae. 
1129;  State  v.  Jones,  20  Wash.  576, 
56  Pac  369  i  State  t.  Nieoll,  40 
Wash.  517,  82  Pac.  895;  State  T. 
Court,  28  Wash.  590,  68  Pae.  1051; 
State  V.  Peterson,  2B  Wash,  571,  TO 
Pac.  71;  Stale  t.  Allen,  14  Wash.  103, 
44  Pac.  121. 


lid  Bee  People  t.  Durrant,  US  CaL 
179,  48  Pae.  75. 

11*  Hneratal  v.  Muir,  62  Cal.  479; 
Sogers  V.  Superior  Court,  I4S  Cal.  88, 
78  Fac.  344. 

Ill  Huerstal  v.  Muir,  62  Cal.  47B; 
Ex  parte  Zeehandelaar,  71  Cal.  238, 
12  Pac.  259;  In  re  Bogers,  129  CaL 
468,  62  Pac.  47;  Rogers  v.  Superior 
Court.  145  Cal.  88,  78  Pae.  344. 

lis  Huerstal  v.  Muir,  68  Cal.  <7». 
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•  sary  to  confer  the  same,'*^  and  if  the  record  ia  silent,  such  jurisdic- 
tion will  be  presumed." 

An  appeal  from  an  order  refusing  to  commit  a  party  for  contempt 
was  entertained  in  Galland  v.  Qalland;**  the  court,  however, 
affirmed  the  order. 

The  above  doctrine  has  been  so  far  extended  aa  to  include  orders 
of  the  trial  court  adjudging  guilty  of  contempt  parties  convicted  of 
violating  restraining  orders,  and  it  has  been  held  that  the  supreme 
court  was  without  jurisdiction  to  correct  errors  of  law  or  fact  com- 
mitted by  the  trial  conrt  in  granting  such  a  reatraining  order  when 
the  proposition  comes  before  it  in  the  shape  of  an  appeal  from  a 
judgment  of  contempt  for  violating  such  an  order.** 

S  190.  The  Appeal  nrait  be  Taken  from  the  Order  Oonqil^Ded 
of  if  Appealable,  and  not  from,  a  Sabseqnent  Order  Befusing  to 
Bet  It  Aside. — There  must  be  some  termination  to  Litigation,  and 
some  point  at  which  a  determination  of  a  court  ceases  to  be  liable 
to  be  set  aside.  And  hence,  as  a  general  principle,  where  a  matter 
has  been  heard  and  decided,  the  court  catmot  reopen  it  for  further 


Mk  Sw  Ex  parte  Bteraea,  77  Cal. 
156,  11  Am.  Bt.  Bep.  £51,  1ft  Fac 
275;  Ex  parte  Ah  Men,  77  Cal.  19S, 
11  Am.  St.  Bep.  263,  19  Pae.  380; 
•76  L,  A  W.  Co.  V.  Superior  Court,  93 
-CaL  139,  28  Fae.  813;  ¥.  t  H.  Bank 
V.  Board  of  Equttliution,  97  Cal.  318, 
32  Pae.  312;  White  v.  Saperior  Coort, 
110  Cal.  60,  42  Pae.  480;  Ez  parte 
Clark,  110  Cal.  405,  42  Pac.  90S. 

!■  Ez  parte  Ah  Uen,  77  Cal.  199 
11  Ant.  St.  Bep.  263,  IB  Pae.  380; 
uid  see  Boe  t.  Superior  Court,  60  Cal. 
»3;  White  v.  Superior  Court,  110  CU. 
60,  42  Pae.  480. 

i«  44  Cal.  47S,  13  Am.  Bep.  167. 
See  Levan  v.  Biebarda,  4  Idaho,  667, 
43  Fae.  574. 

ia  See  Nstoma  W.  t  M.  Co.  v. 
Hancock  (Cal.),  36  Pac.  100. 

The  California  rule,  in  bo  far,  at 
least,  as  it  covers  contempts  of  the 
latter  description  ha*  not  been  fol- 
lowed nniforml/.  See  Porter  v.  State, 
16  Wyo.  131,  92  Pac.  28S;  lAWmia 
etc.  Bank  t.  Steinhoff,  7  W70.  464, 
53  Pae.  299,  and  cases  cited;  but  see 
State  y.  Davis,  2  N.  D.  46J,  51  N.  W. 
M2;  also  In  re  Wbitmore,  9  Utah. 
441,  35  Pae.  524;  Snow  t.  Bnow,  13 
Utah,  15,  43  Pac.  620. 
Nbit  Trial— 05 


Th«  Colorado  practice  is  outlined 
in  the  following  decisions.  Prior  to 
the  adoption  of  tbe  code  in  1877  there 
was  no  relief  from  a  fine  imposed  for 
contempt.  Butler  v.  People,  2  Colo. 
295.  This  rule  that  contempt  Judg- 
ments were  final  and  conelusiTe  is 
■imply  a  declaration  of  a  rule  of  the 
common  law.  Wjatt  t.  People,  17 
Colo.  252,  28  Pae.  961;  Thomaa  t. 
People,  14  Colo.  254,  23  Pac.  326,  9 
L.  B.  A.  509.  On  review  the  appel- 
late court  will  go  DO  further  than  to 
ascertain  that  the  facts  themselves 
constitote  a  contempt  and  tliat  the 
conrt  below  had  jurisdiction  to  impose 
the  penaltj;  Beeves  v.  People,  2  Colo. 
App.  196,  29  Pac.  1033;  Cooper  t. 
People,  13  Colo.  337,  373,  22  Pac.  790, 
S  £..  B.  A.  430;  Mullin  v.  People,  15 
Colo.  437,  22  Am.  St.  Bep.  414,  24 
Pac  880,  9  L.  B.  A.  668;  Wyatt  v. 
People,  17  Colo.  252.  28  Pac.  961. 
And  it  baa  been  held  that  the  review 
should  be  by  writ  of  error  and  not  by 
apoeal.  Teller  v.  People,  7  Colo.  451, 
*  Pae.  48;  Cooper  v.  People.  13  Colo. 
337,  373,  2S  Pac.  790,  8  L.  B,  A.  430; 
MeClain  y.  People,  9  Colo.  190,  11 
Pac.  85;  Wyatt  v.  People,  17  Colo. 
252,  £8  Pac.  961. 
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.  coQAd^ration.  'Accordio^y,  it  is  a  general  rule'  (snbject  to  the 
exceptions  and  qualifications  hereafter  stated)  that  the  party 
aggrieved  by  a  judgment  or  order  must  take  his  appeal  from  such 
.  jndgment  or  order  itself  if  it  be  appealable,  and  not  from  a  subse- 
quent order  refusing  to  set  it  aside.  This  rule  was  clearly  stated 
{although  it  is  thought  to  have  been  wrongly  applied)  in  Henly  v. 
Hastings.^  In  that  case  Heydenfeldt,  J.,  delivering  the  opinion, 
said;  "In  February,  1853,  the  district  court  on  an  ex  parte  motion, 
ordered  to  be  striekea  out  a  marginal  entry  of  aatisfaction  of  a 
judgment,  which  had  been  rendered  two  years  before.  This  was 
a  wrongful  exercise  of  anthority,  and  is  a  proper  subject  for  the 
reviewing  power  of  this  conrt.  Bat  the  defendants  do  not  appeal 
from  tiiat  order.  They  make  a  motion  to  set  aside  that  order,  and 
then  appeal  from  the  refusal  to  grant  their  motion.  This  is  cer- 
tainly not  revisable ;  it  is  the  mere  negative  action  of  the  court  de- 
clining to  disturb  its  first  decision.  It  is  that  decision  which  is  the 
proper  subject  of  complaint,  and  the  refusal  to  alter  it,  any  number 
of  times,  would  not  make  it  less  so.  There  must  be  observed  in 
appeals  to  this  conrt  the  order  and  regularity  which  belong  to  we'il- 
established  principles  founded  in  sound  reason.  The  appeal  is  dis- 
missed." So  where  the  court  below  made  an  order  setting  aside  a 
judgment,  and  admitting  new  parties,  and  the  party  aggrieve 
moved  to  dismiss  the  suit  as  to  the  new  parties,  and  appealed  from 
the  order  denying  such  motion,  the  appeal  was  dismissed,  the  bu> 
preme  court,  saying:  "If,  as  has  been  held,  an  appeal  lies  from  an 
interlocutory  order,  it  should  have  been  taken  upon  the  order  setting 
aside  the  jndgment."  '  So  where  an  injunction  was  granted  upon 
an  order  to  show  cause,  a  subsequent  order  dissolving  it  was  reversed 
on  appeal,  the  court  saying:  "The  order  granting  it  might  have 
been  appealed  from,  and  in  our  opinion  this  was  the  only  remedy 
open  to  the  defendants."  ■  So  where  the  court  below  upon  motion 
set  aside  an  order  denying  a  motion  for  new  trial,  the  order  setting 
aside  the  previous  order  was  reversed,  and  Niles,  J.,  delivering  the 
opinion,  said:  "The  motion  to  vacate  the  order  was  equivalent  in 
its  effect  upon  the  parties  to  a  renewed  motion  for  «  new  trial.  It 
demanded  another  hearing  of  a  question  once  detormined,  and  re- 
sulted in  the  granting  of  a  new  trial  which  had  been  once  refused. 

1  3  C«l   341.     Ab  to  thU  ewe  ho  '  Natoma  Watw  Co.  ».  Parker,  !• 

d  t,ai.  a»i.      ftB  TO  vm,  «w  ^^j   gg    Natoma  Water  Co.  v.  Clarkin, 

Mcond  exeeption  herein.  ^^  f,^   ^^^     g^^  ^j^^  ^^^^  ^_  g^^^,' 

■  Steanu  v.  Marvin,  3  Cal.  370.  ter,  15  Cat.  259. 
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If  tluB  practice  Bhonld  be  allowed,  several  conaeqaenccfl,  not  con- 
templated by  the  statate,  would  ensue.  The  limited  time  witbin 
which  8  motion  for  &  new  trial  may  be  made  would  be  practically 
enlarged,  for  there  can  be  no  good  reason  why  the  motion  to  set 
a^de  the  order  shoiUd  be  made  within  a  limited  number  of  days. 
The  proceedings  after  judgment  would  be  interminable,  for  the  last 
order  could  be  Tacated  upon  motion  of  the  losing  party,  and  so  ad 
iitfinitum.  There  must  be  some  point  where  litigation  io  the  lower 
court  terminates,  and  the  losing  party  is  turned  over  to  the  appel- 
late court  for  redress. ' '  * 

So  in  the  later  case  of  De  La  Montanya  t.  De  La  Mont&nya,* 
Temple,  J.,  for  the  supreme  court,  said : 

"No  donbt  it  has  been  held,  and  I  thintc  correctly,  that  when  a 
motion  is  made  to  vacate  an  order  under  auch  circumstances  that 
it  merely  calls  upon  the  court  to  repeat  or  overrule  the  former 
mlii^  on  the  same  facta,  the  last  order  is  not  appealable,  not  be- 
cause the  last  order  is  not  within  the  terms  of  section  963  of  the. 
code  allowing  appeals,  for  it  may  be;  but  because  it  would  be  virtu- 
ally allowing  two  appeals  from  the  same  ruling,  and  would  in  some 
cases  have  the  effect  of  extending  the  time  for  appealing  contrary 
to  the  intent  of  the  statute." 

Similar  language  was  made  ose  of  by  the  same  learned  justice 
in  Pignaz  v.  Burnett,'  where  it  was  said,  referring  to  Henly  v. 
Hastings,  and  other  cases  cited  in  this  section ; 

"The  only  possible  reason  for  refusing  to  entertain  appeals  in 
those  cases  was  that  the  party  aggrieved  had  already  had  an  oppor- 
tunity to  appeal  from  the  same  ruling,  and  cannot  extend  his  time 
for  taking  an  appeal  by  making  the  court  repeat  its  ruling." 

It  is  manifest,  therefore,  that  not  every  attempt  to  vaeate  an 
appealable  order  or  judgment  by  motion  in  the  conrt  where  it  was 
originally  made,  comes  within  the  rule  thus  outlined.  In  the  De 
La  Montanya  ease,  above  cited,  continuing,  the  court  said : 

"But  I  see  no  reason  why  this  appeal  should  not  be  entertained. 
It  is  plainly  within  the  terms  of  the  statute  allowing  appeals,  and 

«  CoombB  ».  Hibberd,  48  Cal.  452;  pwior  Court,  T5  Cal.  BBS,  16  Pao.  778; 

People  V.  Center,  61  Cal.  191;  Nichols  People   t.   Ma/ne,    118   CaL    S16,   62 

T.  I>unpb7,  10  Pbc.  C.  U  J.  193;  Odd  Am.  St.  Bep.  256,  SO  Pae.  654;  Butte 

FeUows'    Bank    t.    Deaprer,   66    Cal.  Ptc.  Co.  v.  Frank,  24  Hont.  606,  62 

16S,  4   Pae.    1173;    DoTland   t.   Cun-  P«e.  022. 

ningbam,    66   Cal.   4S4,   6   Pac.    136;  >  112   Cal.    101,   53   Am.   St.    Bep. 

Udk  v.  Superior  Court,  71  Ca).  491,  165,  44  Pae.  345,  32  L.  B.  A.  82. 

12  Psc  306,  416;   Carpenter .  t.  Su-  •  119  CaL  157,  SI  Pae  48. 
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no  other  method  ia  suggested  in  which  the  ri^t  of  the  appellaDt  to 
the  relief  sought  could  be  considered  here.  An  appeal  upon  the 
judgment-roll  would  not  present  all  the  facts  ilpou  which  the  motion 
is  based — even  if  one  may  have  a  bill  of  exceptions  when  he  has  not 
been  in  eonrt,  and  has  taken  no  exceptions.  Besides,  it  is  a  case  in 
which  it  is  eminently  proper,  if  not  necessary,  that  relief  shoold 
first  be  asked  from  the  trial  court.  Its  action  could  not  be  asked 
in  any  other  mode.  The  defendant  was  not  in  court,  and  had  no 
opportunity  to  be  heard. ' ' 

So  in  the  Pignsz  t.  Burnett  case,  above  cited,  it  was  further  said : 

"But  the  reasons  could  not  apply  where  no  appeal  could  be  taken 
from  the  first  order,  or  when  such  an  appeal  would  be  vain  for  lack 
of  a  record  showing  the  rights  of  the  aggrieved  party." 

So  in  Kent  v.  "Williams,"  the  court  said : 

"An  order  refusing  to  vacate  a  prior  order  or  judgment  from 
which  an  appeal  may  be  taken  is  not  appealable,  unless  there  is  a 
record  which  presents  matters  for  consideration  that  conld  not  be 
presented  upon  the  appeal  from  the  original  order." 

In  all  of  these  cases,  as  well  as  in  those  hereinafter  cited,**  at 
least  three  wdl-defined  prerequisites  control  the  application  of  the 
rule  nnder  consideration.  The  second  order  must  be,  in  effect,  a 
mere  repetition  of  the  fint ;  the  a^rieved  party  must  be  the  same 
in  both,  and  the  record  on  the  appeal  from  the  second  order  must 
present  no  new  matter,  or  any  matter  that  might  have  been  pre- 
sented upon  the  appeal  from  the  origiaal  order,  if  such  an  appeal 
had  been  prosecuted.  These  three  prerequisites  are  self-explana- 
tory, but  they  will  receive  more  extended  consideration  in  the  sab- 
divisions  below. 

An  appropriate  statement  of  the  rule  would  therefore  seem  to 
be  as  follows : 

An  order  refusing  to  vacate  a  prior  order  or  judgment,  from 
which  an  appeal  might  have  been  prosecuted,  is  not  appealable,  un- 
less the  motion  to  vacate  is  based  upon  matter  affecting  the  sub- 
stantial rights  of  the  moving  party,  which  conld  not  have  been 
presented  upon  an  appeal  from  the  original  order  or  judgment ;  or, 
unless  the  right  to  make  such  motion,  and  to  prosecute  an  appeal 
therefrom,  is  directly  conferred  by  statute."" 

•■  14e  Cft).  3,  79  Pae.  527.  iag:    Estate   of   BnrnB,   54  Cal.   223; 

•b  See    aubdivuioni    1,    2    and    S,  Beed  t.  AUiaoB,  54  Cal.  489;  Higgins 

herein.  t.  Mahonej,  60  Cal.  444;   Holmes  t. 

<c  See,  in  addition  to  the  eases  cited  Mcaeaiy,  03  Cal.  497;  Cal.  S.  R.  It. 

elsenhere  in  this  Bsctioii,  the  follow-  Co.  t.  S.  F.  B.  B.  Co.,  65  Cal.  295,  4 
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The  exceptions  sngrgested  in  this  definition  and  in  t&e  prereqnintes 
above  defined  may  be  properly  ooiundered  in  the  following  teparate 
sabdivisions : 

1.  Where  a  Motion  to  Vacate  it  Authorized  by  Statute. — When- 
ever the  eode  authorizes  the  aggrieved  party  to  move  in  the  court 
below  to  have  the  judgment  or  order  set  aside,  and  to  appeal  from 
the  order  upon  saeh  motion,  as  a  matter  of  course  he  may  adopt 
that  procedure.  Thus  the  code  makes  express  provision  for  orders 
setting  aaide  a  verdict  or  decision  and  the  judgment  based  thereon, 
and  for  a  new  trial  of  the  action.  So,  for  irregularity  or  inadvert- 
ence, and  under  certain  conditions,  orders  and  judgments  may  be 
set  aude  under  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure,**  The  rules  governing  new  trial  procedure  are  to  be 
found  in  Part  I  of  this  treatise;  and  the  procedure  under  section 
473  is  treated  upon  general  lines  in  chapter  57.  Suffice  it  to  say 
here  that  where  an  appealable  order  was  improvideotly  or  inad- 

Pbc  13;  Bear  '-  Butler,  69  CaL  572, 
II  Pse.  483;  Tripp  v.  Santa  Bou  Co., 
69  Cal.  631,  11  Pae.  SIS ;  Eurek>  etc. 
Co.  T.  MeOrath,  74  Col.  49,  15  Pae. 
360:  Larkin  t.  Larkin,  76  Cal.  323, 
16  PM.  396;  Oo^hinecb  t.  Qoybineeh, 
80  Cal.  40S,  410,  22  Pm.  17S;  Om- 
well  T.  S«7bo1t,  82  Cal.  7,  22  Fae. 
938;  Dana  v.  Donner,  62  CU.  35,  22 
Pm.  679;  Swain  t.  Burnett?,  S9  Cal. 
564,  2B  Pae.  1093;  Kubli  t.  Hawkett, 
89  Cal.  63S,  27  Pae.  57;  In  re  Oet 
Yoaag,  90  Cal.  77,  27  Pbc.  198;  Lee 
Clinek  T.  Qoan  Wo  Chong  Co.,  91  Cal. 
593.  28  Pae.  45;  Harper  r.  Hildreth, 
M  Cal.  265  (269),  33  Pae.  1103;  Sat- 
ton  V.  Sjmons,  100  Cal.  576,  35  Pae. 
158;  SjmonB  t.  BunneU,  101  Cal.  223, 
35  Pae.  770;  Deering  v.  Siebardson- 
KimbBU  Co.,  109  Cal.  73,  41  Pae.  SOI; 
Eatate  of  Ongarj,  122  Cal.  483,  95 
Pae.  144;  Dojle  t.  IiuaraDce  Co.,  125 
CaL  15,  57  Pae.  667;  Mantel  v.  Man- 
tel, 135  Cal.  315,  67  Pae.  T5S;  Birch 
V.  Cooper,  136  Cal.  636,  69  Pae.  420; 
A1p«rs  T.  Blira,  145  Cal.  565,  79  Pae. 
171;  Kent  ■t.  WiDiamB,  146  Cal.  3, 
79  Paa.  927. 

A1m>,  Schmidt  t.  Utejor,  21  Colo. 
100,  3B  F^e.  lose,  where  a  writ  of 
error  taken  to  reriew  an  order  for  the 
correction  of  a  final  judgment,  inatead 
of  the  final  jadgment  itself,  was  dis- 
mitsed.  State  t.  Griffin,  4  Idaho, 
4S9,  40  Pae.  60,  wbere  it  waa  held 


that  no  appeal  lies  from  an  order  ra- 
fuBing  to  vacate  an  appealable  order. 
National  etc-  Asm.  «.  Bimpaon,  21 
Wa«h.  16,  56  Pae.  844,  where  it  waa 
held  that  an  order  refusing  to  Bet 
aside  the  final  decree  waa  not  appeal- 
able. Morrel  9te.  Co.  v.  Princesa  etc. 
Co.,  16  Colo.  App.  54,  63  Pae.  807, 
where  it  was  held  that  no  appeal  could 
be  taken  from  an  order  denjing  a 
motion  to  racate  a  judgment,  since  tha 
denial  of  the  motion  merelj  left  the 
w>7  dear  for  an  appeal   from   the 

C' ^ent.  Hibbard  etc.  Co.  t.  Ds 
tj,  20  Wash.  539,  56  Pae.  34, 
where  it  was  held  that  an  order  re- 
set aside 
a  judgmen 
able. 

Also,  Ti»Tdere'  Co.  \.  Weber,  2  N. 
D.  23B,  50  N.  W.  703;  Sound  etc.  Co. 
T.  Fairhaven,  45  WaBh.  262,  88  Pae. 
198. 

■«  See,  also,  seetions  5153-5162, 
Hal.  Code  of  Washington  {sectiana 
464-473,  Bern,  ft  Bal.  Code),  which 
provide  for  the  Tscating  of  judf^meota 
and  orders,  under  certain  conditions. 
And  Bee  Cheiura  v.  Clajpool,  22  Wash. 
498,  79  Am.  St.  Hep.  955,  61  Pae. 
157;  MeCord  v.  McCord,  24  Wash. 
529,  64  Pae.  748;  Wilson  ».  Seattle 
etc.  Co.,  28  Wash.  297,  66  Pae.  384; 
In  re  Lemooa's  Estate,  29  Wash.  394, 
69  Pae.  1093. 
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Tertently  made,  the  aggrieved  party  may  move  the  court  below  to 
set  it  aside,  and  may  appeal  from  the  order  denying  hia  motion. 
Thus,  where  a  motion  for  a  new  trial  was  granted  without  any  sab- 
mission  of  the  motion,  and  before  the  record  upon  the  motion  was 
completed,  it  was  held  to  be  proper  practice  for  the  aggrieved  party 
to  move  upon  afQdavita  to  have  the  order  granting  the  new  trial  Bet 
aside,  and  the  order  denying  such  motion  was  reversed.'  The  fact 
that  the  order  was  made  irregularly  takes  it  out  of  the  general  rule* 
2.  WAere  the  Origituil  Order  was  Appealable,  but  the  Party 
Aggrieved  Thereby  Could  not  Appeal  from  It. — Thus  where  a  writ 
of  assistance  was  granted  to  remove  a  person  not  a  party  to  the 
action  and  such  person  moved  to  set  aside  the  order  allowing  the 
writ,  and  appealed  from  the  order  denying  his  motion,  the  supreme 
court  reversed  the  order  appealed  from  with  directions  to  the  court 
below  to  set  aside  the  order  allowing  the  writ,  saying:  "The  pur- 
chaser from  the  grantee  of  the  sheriff  having  by  iotmsion  into  the 
case,  and  without  notice  to  the  tenant  or  his  landlord,  obtained  an 
order  for  the  writ,  the  latter  had  no  remedy  except  a  motion  to  set 
it  aside,  or  had  he  been  evicted  under  the  writ,  a  motion  to  be  re- 
stored to  the  poaseasion,  in  which  latter  case  there  can  be  no  doubt 
that  he  could  have  appealed  from  an  order  denying  his  motion.  In 
no  other  way  could  he  become  a  party  upon  tiie  record  so  aa  to 
enable  him  to  support  an  appeal.  The  cases  in  which  we  have  held 
that  the  appeal  should  be  taken  from  the  order  itself  as  originally 
entered,  and  not  from  a  subsequent  order  refusing  to  set  it  aside, 
are  cases  in  which  the  party  might  have  prosecuted  an  appeal  from 
the  ori^nal  (jrder.  We  have  never  held  that  anyone  was  concluded 
by  the  lapse  of  sixty  days  from  the  entry  of  an  order  from  which 
he  bad  never  had  an  opportunity  to  bring  an  appeal.    Had  Torney 

*  MoiriB  T.  De  Celis,  41  Cal.   S31.  9  Pae.  640;  Page  y.  Page,  77  Cil.  83, 

Bee,  also,  De  Qaie  v.  Lynch,  42  Cal.  19    Pac.    183;    Whitney    v.    Superior 

362;  Hall  v.  Polck,  42  Cal.  218;  Odd  Court    H7  Cal.  536,  82  Pac.  37;  and 

FellowB'    Bank    y.    Deuprey,    86    Cal.  „  to  the  principle  compare  Rouseet  v. 

168,  4  Pac.  1173;  and  see  section  134,  Boyle,   43   Cal.    84;    and   Rowland   t. 

*"!*■„    ,. D    .fl    r.         oi    1.  0  Kreyenhagan,  24  Cal.  52;  Stewart  v. 

In  Northern  Pacific  Co.  ».  Black,  3  fr-„i«.    no  />~i    k    on.      ans     n--_ 

Waah.  327,  28  Pa«.  538,  it  was  h^Id  Taylor,  68  <;"!■  i;  8  P«.  605;  Crm. 

that  an  order  denying  a  motion  to  set  '■  ^""'i^K'/^  ^\*?-^^   *.°'-  ^'■ 

aside  a  judgment   on   the   ground   of  ^P-  «1.  28  Pac.  1074;  Cumminija  t. 

"eicusable   inadvertence    or   mistake"  R°w,  80  Cal-  88,  27  Pac.  69;   Kanf- 

was   appealable.     See,   alao,  Myera  v.  ""an  v.  Shain,  111  Ca!.  16,  52  Am.  St. 

LondniD),  4  Wash.  762,  31  Pac.  33.  Rep.  139,  43  Pac.  393;  People  v.  Cur- 

8  Coombs  T.  Hibbard,  43  Cal.  452;  tui,  113  CaL  68,  45  Pac  180. 
Wiggin  T.  Superior  Court,  66  CaL  398, 


Digitized  ByGOOgle 


1031  KTEBLOCUTOBY  OBDSBS.  {  199 

appealed  directi;  from  the  order  of  May  13,  1872,  the  appeal  must 
have  been  dismisBed  here,  upon  the  groond  that  he  was  not  a  party 
to  the  record,  and  unless  he  could  be  permitted  to  move  in  the  court 
below  to  set  that  order  aside,  he  would  be  left  without  remedy."  • 

So  in  the  eaae  of  orders  ez  parte,  the  rule  cannot  be  said  to  ap- 
ply." For  the  aggrieved  party  may  not  have  had  any  knowledge  of 
the  order  imtil  after  the  time  for  appeal  therefrom  has  elapsed. 
And  even  if  he  should  have  had  such  knowledge,  such  an  appeal 
would  in  most  cases  be  of  no  avail.  For  it  must  be  heard  upon  the 
case  which  was  before  the  court  below,  and  the  aggrieved  party, 
not  having  had  any  opportunity  to  present  the  facts  in  support 
of  his  side  of  the  question,  would,  if  compelled  to  appeal  from  the 
ex  parte  order,  for  all  practical  purpose  be  deprived  of  his  "day 
in  court."  The  principle  of  this  exception  to  the  general  rule 
eeems  to  be  recognized  in  the  City  of  San  Jose  v.  Fulton,^'  although 
the  decision  in  that  case  was  based  in  part  npon  the  fact  that  the 
order  granting  the  writ  of  assistance  was  obtained  by  a  stranger  to 
the  record.  The  facts  were  that  a  writ  of  assistance  was  obtained, 
without  notice,  by  the  grantee  of  the  person  to  whom  a  sheriff's  deed 
had  been  issued.  The  court  below  denied  a  motion  to  set  aside  the 
order  allowing  the  writ  But  the  order  denying  such  motion  was 
reversed  on  appeal,  and  Wallace,  C.  J.,  delivering  the  opinion,  said: 

"It  is  objected,  however,  that  Fulton  should  have  appealed 
directly  from  the  order  obtained  by  Beauda,  instead  of  moving  to 
set  it  ande,  and  then  appealing  from  the  order  denying  his  mo- 
tion. It  is  well  settled  that  where  an  order  which  is  the  subject 
of  appeal  is  regularly  entered  in  a  cause,  a  party  supposing  himself 
to  be  affected  thereby  is  not  ordinarily  at  liberty  to  assail  it  by 
means  of  a  subsequent  motion  to  set  it  aside,  but  is  held  to  the 
taking  of  an  appeal  therefrom  within  the  time  limited  by  statute 

•  People  T.  Qrant,  49  Ctl.  ft7.  In  fsU  bade  upon  the  Srat  order,  and 
the  ease  of  Horn  v.  Volcano  Water  seek  to  reverse  it  bj  direct  appctil  ia 
Co.,  18  Cal.  141,  it  wu  held  that  this  court.  If  this  were  tolerated, 
where  the  part^  moved  to  eet  aside  the  appeals  might  be  mnUiplied  in- 
order  allowing  the  writ  of  asaistanee  dennitelj,  to  the  great  cost  and  vexa- 
he  ihonld  apiw&l  from  the  order  deny-  tion  of  parties,  without  anj  corres- 
ing  his  motioD,  and  not  from  the  order  ponding  benefit. 

Blowing  the  writ.     But  this  wa«  not  '">  Section  937  of  the  California  Code 

put  npon  the  groimd  that  ha  was  not  of  Civil  Procedure  provides  that  "an 

a   paitj   to  the   record.     The   ground  order  made  out  of  court,  without  Dotiee 

was  stated  by  Baldwin,  3.,  as  follows:  to  the  adverse  party,  may  be  vacated 

"The   appellants,   having   resorted   to  or  modiSed  without  notice  by  the  judge 

their  sumntary  remedy  by  motion  to  who  made  it,"  etc.      See,  also,  section 

set  aside  the  flnt  order,  and  having  834  af  old  Practice  Act. 

tried  thU  motion  on  the  merits,  cannot  u  46  Cat.  316. 
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for  that  purpose.  But  the  rule  applies  only  to  mch  proceed- 
ings aa  are  reguUirly  had.  It  does  not  apply  to  an  ex  pwie  order 
taken  at  the  instance  of  a  mere  intruder  into  the  case;  for  in  the 
absence  of  notice  of  the  application  actually  given,  a  party  is  not- 
to  be  held  to  knowledge  of  tiie  entry  of  an  order  obtained  by  one 
who  is  Bot  already  a  recognized  adversary  in  the  case.  It  would  be 
unreasonable  to  impute  to  him  notice  of  the  steps  taken  by  a  mere 
stranger  to  the  litigation  resulting  in  an  order  injurious  to  his 
rights,  and  a  knowledge  of  which  may  not,  in  fact,  reach  him  until 
too  late  to  take  his  appeal. ' ' 

It  is  true  that  in  the  case  of  Henly  v.  Hastings,"  qaoted  in  the 
first  part  of  this  section,  the  rule  was  applied  to  an  ex  parte  order. 
But  the  court  did  not  advert  to  the  distinctiim  above  mentioned,  and 
it  is  believed  that  the  rule  was  wrongly  applied  in  that  case.  It 
is  apparent  from  the  later  case  of  Pignaz  v.  Burnett  "*  that  the 
supreme  court  itself  shared  the  same  view,  for  upon  a  similar  order 
the  appeal  was  entertained,  the  court  saying: 

"As  to  every  order  finally  disposing  of  the  rights  of  the  parties, 
as  to  any  matter  involved  in  the  litigation — orders,  final  in  the  sense 
that  the  question  cannot  be  again  conadered  in  the  case — the  par- 
ties affected  have  the  right  to  be  heard, 

"When  they  are  made  ex  parte,  the  right  to  move  to  vacate  the 
order,  and  upon  such  motion  to  show  cause  against  the  order,  is 
implied.  In  such  case,  the  only  appeal  which  can  avail  is  an  appeal 
from  the  order  refusing  to  vacate.  In  no  other  way,  where  evidence 
is  submitted,  can  the  appellant  present  to  this  court  his  showing 
against  the  order.  To  say  he  cannot  do  this  is  to  deny  him  his  right 
of  appeal. 

"With  the  general  rule  laid  down  in  the  numerous  caaes  cited 
by  respondent  I  have  no  quarrel.  Exceptions  to  the  rule  have  here- 
tofore been  made,  and  this  case  falls  within  the  reason  of  those  ex- 
ceptions. It  must  be  admitted  that  this  court  has  not  always  dis- 
criminated between  the  eases  which  are  within  and  those  which  are 
not.  They  will  not  justify  us,  however,  in  refusing  to  appellant 
a  right  secured  to  him  by  the  Constitution  and  the  statute." 

The  cases  referred  to  in  this  opinion  are  the  cases  above  cited, 
People  V.  Orant,  and  San  Jose  v.  Fulton,  in  the  45th  California 
Report,  and  Green  v.  Hebbard."' 

1*  3  Cal.  341.  S5  Pae.  145.    Another  exception  of 

ita  119  Cal.  157,  51  Pae.  48.  this  dexcription  is  to  be  noted  in  Peo- 

""  95  C»l.  39,  30  Pac.  202,     And  pie  t.  WalkBr,  132  Cal.  137,  64  Pac. 

MA  Qordan  t.  GiBham,  153  Cal.  297,  133,  nbeie  it  irai  Buggested  thmt  in 
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It  BMma  that  there  are  cases  not  strictly  ex  parte,  which  constitute 
exceptioBg  to  the  role.  Of  these  are  to  be  noted  cases  where  the 
service  was  constmctiTe,  and  the  judgment  rendered  was  a  judg- 
ment in  default.  Of  such  class  of  cases  was  De  La  Montanya  v.  De 
Ta  Montanya,  supra.  And  it  would  seem  to  be  the  same  whether 
snch  service  was  defective  or  otherwise." 

3.  Where  the  Aggrieved  Party  in  the  OrigituU  Order  is  not  the 
Party  Aggrieved  by  the  Second  Order. — The  rale  applies  only  to 
the  party  ag^eved  by  the  first  order.  If  the  court  makes  an  ap- 
pealable order,  and  the  party  aggrieved,  instead  of  appealing  from 
it,  make  a  motion  to  have  it  set  Bade,  and  the  court  below  grant 
snch  motion,  the  party  whose  order  is  set  ande  may  appeal  from  the 
order  setting  it  aside.  Otherwise  he  would  be  without  remedy. 
This  is  too  dear  for  discossion.'* 

If  the  original  order  is  not  appealable,  no  appeal  lies  from  the 
subsequent  order  denying  a  motion  to  set  it  aside.*'  And  tiie  same 
thing  is  true  in  cases  where  the  time  to  appeal  has  elapsed."  But 
this  last  rule  is  believed  to  be  subject  to  the  exception  above  out- 
lined, where  the  party  aj^ieved  was  without  knowledge  of  the 
order.'* 

Where  the  original  order  is  void  on  the  face  of  the  record,  it  is 
believed  not  to  be  subject  to  the  above  rule.  Such  an  order  has  been 
described  as  a  dead  limb  upon  the  judicial  tree,  which  should  be 
lopped  off,  if  the  power  to  do  so  exists.     It  bears  no  fruit  for  the 

erimmBl  easM  wbem  the  roeord  Tipon  P>e.  1015,  where  the  Judgment  ma 
which  erroncoiu  pToceediDgi  might  be  prem&tiir<slj  entered  without  hearing 
reriewed  wu  speeiflcsllj  deflned,  be-  an;  eridenee  on  the  iuoeB  joined,  it 
j-oad  whieh  the  appellant  eoald  not  was  held  that  an  appeal  might  prop- 
depart;  10  that,  aa  to  certain  proceed-  erlj  be  proeecnted  from  the  order 
ii^,  aa,  for  example,  a  defective  donjing  the  motion  to  vacate, 
aentence,  the  only  mean,  of  BMuring  ,^  p„  inetancee  of  tneh  appe«te, 
a    review    thereof    u    by    motion    to  ^^  Natoma  Water  Co.  v.  Clariin,  14 

'■?        ,„,..„         „  a  Cal-     544;     Natoma    WaUr     Co.     v. 

Bee,  alao,  Credit.  Com    C^.  ,    So-       p  ^  ^^  j  ^^ 

penorCo«n,140Ca^L82,73P«.1009;  53    g,!.   3I;    and 'tee   Livermore   vt 

Elliott  V.  SupenoT  Court,  144  Cal.  501,  /v—nhpll    ^^!  PbI    TK. 

103  Am.  St.  Rep.   102,   77   Pac.   IIOb!  *^P*«"'  =2  Cal.  75. 

As  to  an  appeal  from  an  order  refneing  >*  Estate  of   Eeane,   Sfl   Cal.   407; 

to  set  asHe  a   iadgment  by   default.  Harper  v.   Hildretb,  99   CaL   269,  33 

tee  McCormick  v.  Belriu,  9S  Cal.  1S2.  Pac.   1103;   Alpera  v.  Blisa,  145  Cal. 

An   appeal   cannot   be   prosecuted   in  5Q5,  79  Pac.   171. 

any  event  from  an  order  entering  a 

default.    Foley  v.  Fol^,  120  Cal.  33, 

65  Am.  St.  Rep.  147,  52  Pac.  122. 

"  See  Ward  v.  Ward.  59  CaL  139.  »t  See  mbdiviaion  2,  herein, 
la  StaU  T.  HurtoB,  32  Wadi.  154,  7S 
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plaintiff,  ancl  is  a  conatant  menace'  to  the  defendant.'  tt  may  be 
vacated  upon  motion,  at  any  time,  and  the  refusal  of  the  court  to 
do  BO,  as  well  as  the  contrary  order,  is  no  donbt  appealable.^ 

A»  to  the  application  of  the  rale  in  probate  proceedings,  see  sec- 
tion 200,  post. 

u  See  Motion  Hi,  pott. 
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CHAPTER  yyT 

WHAT  MAY  BE  APPEALED  PROM—PROBATE  PROCEED- 
INGS—PROCEEDINGS  IN  INSOLVENCT— ACTIONS  OF 
FORCIBLE  ENTRY  AND  DETAINER. 

{  SDO.    A.ppeaJa  from  probate  proeeedingB, 
{  £01.    pKieeedinga  io  inaolvcne;. 
I  20E.    AetioiM  of  forcible  entrj  knd  detainer. 
5  202&.  Judgments  and  ordera  in  eiiminaj  ewes. 

S  200.  Appeal!  from  Probate  FroceecUiigi- — ^Tbe  proTisions  of 
the  Coostitutioii  in  relation  to  the  jurisdiction  of  the  supreme  court 
over  appeals  from  probate  courts  hare  already  been  considered.^ 
By  the  act  of  1851  no  appeal  from  the  probate  courts  to  the  supreme 
conrt  was  provided.*  That  act  provided  an  appeal  from  such  courts 
to  the  district  courts.*  This  provision,  however,  was  held  to  be  un- 
constitutional,* and  in  1855  the  legislature  amended  section  297  of 
the  Probate  Act  so  as  to  read  as  follows:* 

"See.  297.  An  appeal  may  be  taken  to  the  supreme  court  from 
an  order,  decree,  or  judgment  of  the  probate  court  where  the  estate 
or  amount  in  dispute  exceeds  two  hundred  dollars  in  the  following 
cases: — ■ 

"First.  For  or  against  granting  or  revoking  letters  testamentary 
01  of  administration. 

"Second.    For  or  against  admitting  a  will  to  probate. 

"Third.  For  or  against  the  validity  of  a  will  or  revoking  the 
probate  thereof. 

"Fourth.  For  or  against  setting  apart  property,  or  making  an 
aHowance  for  a  widow  or  child. 

"Fifth.  For  or  against  directing  the  sale  or  conveyance  of  real 
property, 

"Sixth.     On  the  settlement  of  an  executor  or  administrator. 

"Seventh.  For  or  against  declaring,  allowing,  or  directing  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share." 

This  section  was  construed  in  Peralta  v.  Castro,'  and  it  was  there 
held  that  the  right  of  appeal  from  probate  proceedings  depended 

1  8«e  leetion  178,  a«t«.  *  Beed  v.  McConnick,  4  Cel.  342. 

'  !«»•  of  18G1,  p.  104,  e.  I,  title  9.  >  Laws  of  1855,  p.  301,  tee.  297. 

■  Iawb  of  1851,  p.  108,  Hca.  363-  ■  15  Csl.  511. 
*«5;  uid  alw  p.  486,  MC  294. 
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upon  it,  and  that  an  order  of  the  probate  conrt  "setUnif  aside  a 
jadgment  rendered  by  the  court  refusing  to  admit  a  will  to  probate  " 
did  not  come  within  its  provifflons,  and  was  therefore  not  appealable. 

By  the  amendment  of  1861/  the  words  "or  of  guardianship"  were 
added  to  the  first  subdivision  of  section  297,  above  quoted,  and  the 
sixth  subdivision  was  changed  so  as  to  read  as  follows:  "On  the 
settlement  of  any  account  of  an  executor,  or  administrator,  or  guarA- 
ian."  In  other  respects  the  section  remained  as  above  quoted,  and 
no  further  change*  was  made  until  the  adoption  of  the  Code  of 
Civil  Procedure.  Under  the  section  as  amended  in  1861  it  was  held 
in  Estate  of  Johnson  v,  Tyson^  that  an  order  setting  aside  proceed- 
ings then  pending  to  set  apart  to  the  widow  eertain  property  as  a 
homestead  was  not  appealable,  the  court  saying:  "The  proceedings 
upon  the  petition  appear  to  be  still  pending  in  the  probate  court, 
and  the  order  complained  of,  therefore,  does  not  amount  to  an  order, 
decree,  or  judgment,  either  'for  or  against  setting  apart  property,' 
etc.,  for-the  widow," 

The  section  of  the  Code  of  Civil  Procedure  corresponding  to  sec- 
tion 297  of  the  old  Practice  Act  was  (as  first  enacted)  as  follows: 

' '  Sec.  969.  An  appeal  may  be  taken  to  the  supreme  court  from  a 
judgment  or  order  of  the  probate  court, — 

"1.  Granting  or  revoking  letters  testamentary,  or  of  administra- 
tion, or  of  guardianship. 

"2.  Admitting  or  refusing  to  admit  a  will  to  probate. 

' '  3.  Against  or  in  favor  of  the  validity  of  any  will  or  revising  the 
probate  thereof. 

"4.  Against  or  in  favor  of  setting  apart  property  or  making  an 
allowance  for  a  widow  or  child. 

"5.  Against  or  in  favor  of  directing  the  partition,  sale,  or  con- 
veyance of  real  property. 

"6.  Settling  the  account  of  an  executor,  or  administrator,  or 
guardian. 

f  Laws  of  1S61,  pp.  654,  655.  mitted  to  thft  jury,  or  for  srron  oe- 

■  In  186S  seetion  294,  in  relation  to  eurriiig  at  the  trial  of  such   isniM," 

flaming  the  iuues  of  fact  upon  eon-  etc.     Xjaws  of   1867-68,  p.  629.     But 

tests  of  Willi,  wai  amended  so  fts  to  thia  do«a  not  mean  that  an  order  Mt- 

proTide  among  other  things,  that  ex-  tling  or  refusing  to  settle  the  ianwa 

ceptions  could  be  taken  to  tb«  failure  was  appealable,  but  merely  that  anj 

of  the  court  to  lubmit  proper  issues,  error    committed    in   relation   thereto 

and  that  "either  party  shall  be  en-  tould  be  reviewed  on  appeal  from  the 

titled  to  moTe  for  a  new  trial,  and  to  order  admitting  or  rofniiag  to  admit 

appeal   for   or   on   account    of    nror  the  will  to  probat«L 
committed    br   the   probate    court   in  •  45  CaL  257. 

■ettling  the  luuea  of  fact  to  be  lub- 
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"7.  Sefiuing,  aUowing,  or  directin?  the  distribatfon  or  partdtioa 
of  an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  olaim, 
legacy  or  distribatiTe  share. 

"8.  OvermliDg  a  motion  for  a  new  triaL 

"9.  Confirming  report  of  appraisers  setting  apart  the  home- 
rtead." 

Under  this  provision  it  was  held,  in  the  Estate  of  MeKinl^,** 
that  an  order  dinoisaing  a  petition  to  have  an  administrator  show 
eaiue  why  a  claim  whi<!h  had  been  allowed  should  not  be  paid  was 
an  appealable  order. 

In  1874  the  section  was  amended  bo  that  the  first  sabdirision 
read  as  follows :  ' '  Granting,  refuting,  or  revoking  letters  t«stamea- 
tary,  or  of  adminisbvtioD)  or  of  gnardianship. "  But  the  am^id- 
ment  made  no  change  in  the  other  snbdivisions  of  the  section. 
Under  the  section  as  so  amended  it  was  held  in  Blnm  v.  Brownstone 
Bros.'*  that  an  order  refusing  to  quash  an  execution  was  not  appeal- 
able, and  in  the  Estate  of  Smith  '*  that  an  order  refusing  to  aet 
aside  an  order  of  sale  of  real  estate  previously  made  was  not  appeal- 
able, but  the  order  of  sale  was  appealable,  and  in  the  Estate  of 
Dunne "  that  an  order  setting  aside  an  order  settling  the  annual 
accoant  of  an  executor  was  not  appealable. 

In  1878  the  section  was  amended  so  as  to  make  the  eighth  and 
ninth  subdivisions  read  as  follows : 

"8.  Oraniing  or  overruling  a  motion  for  a  new  trial. 

"9.  Confirming  or  refuting  to  confirm  a  report  of  an  appraiser 
setting  apart  the  homestead." 

The  amendment  made  no  change  in  the  other  subdivisions. 
Under  the  section  as  so  amended  it  was  held  in  the  Estate  of  Mont- 
gomery '*  that  an  order  denying  a  petition  tor  a  revocation  of  let- 
ters of  administration  is  not  appealable,  and  in  the  Estate  of 
Martin,"  it  was  held  that  an  order  directing  an  executor  to  proceed 
with  the  sale  of  real  estate  previously  ordered  could  not  be  appealed 
from.  As  to  orders  on  motion  for  new  trial,  see  opinion  of  McKee, 
J.,  in  Estate  of  Keane.** 

In  1880  the  code  was  amended  so  as  to  conform  to  the  provisions 
of  the  Constitution  of  1879,  by  which  the  old  courts  were  abolished 

W  «  C»L  152.  »•  56  Cftl.  208. 

;j  «  g^  M3.  .  5fl  C.h   ,0,.     TM.   .pbUn   w« 

u  58  CU.  631.  '^°^  concuTTsd  in  ftnd  eonMquentlf  u 

i«  55  Cal.  210;  look  at  EtUte  of      not  authority. 
Emm,  06  Cal.  407. 
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and  Uie  saperior  courts  created  in  their  place.  By  the  ameadmeDt 
of  1880,  section  969  waa  abolished,  and  in  lieu  of  it  a  third  subdi- 
vision was  added  to  section  963,  which  before  that  time  related  only 
to  appeals  from  the  district  oouris.  Since  that  time  the  entire 
Bection,  Bubdivision  3  incladed,  has  undergone  repeated  amendment, 
and  maay  minor  changes  have  found  their  way  into  the  latter  with- 
out materially  altering  its  essential  characteristics.  As  at  present 
constituted  it  reads :  "• 


'•»  The  practice  with  reapect  to  ap- 
pe&li  in  probate  proceedin([B  differs 
widely  in  other  atatei. 

Arvcma ;  Section  IS45,  Bffrised 
Statutee  (seetioa  737,  Civil  Practice), 
ia  aa  follows :  "Any  persoa  who  maj 
eoDiider  himself  aggrieved  bj  any 
deeisioD,  order,  decree  or  judgment  of 
a  probate  conrt  shall  have  the  right 
to  appeal  therefram  to  the  district 
court  of  the  county  upon  complying 
with  the  provisions  of  this  chapter." 

Colorado:  Section  lOBl,  Mills'  An- 
notated Statutes,  authorizes  review  by 
writ  of  error  in  probate  matters;  and 
appeals  to  the  supreme  court,  iostead 
of  the  district  court,  "where  the  final 
judgmeot  or  decree  eiclusive  of  cost 
sbaU  exceed  twenty  dollars." 

Idaho:  Section  4831,  Bevised  Codes, 
is  as  follows:  "An  appeal  may  be 
taken  to  the  district  court  of  the 
county  from  a  judgment  or  order  of 
the  probate  court  in  probate  matters: 

"I.  Orantiug,  refusieg  or  revoking 
letters  testamentary,  or  of  administra- 
tion, or  of  guardianship ; 

"2.  Admitting,  or  refusing  to  ad- 
mit, a  will  to  probate; 

"3.  Against  or  in  favor  of  the 
validity  of  a  will,  or  revoking  the 
probate  thereof; 

"4.  Against  or  in  favor  of  setting 
apart  property,  or  making  an  allow- 
ance for  a  widow  or  child; 

"S.  Against  or  in  favor  of  direct- 
ing the  partition,  sale  or  conveyance 
of  real  property; 

"6.  Settling  an  account  of  an  ex- 
ecutor, or  administrator  or  guardian; 

"7.  Refusing,  allowing,  or  directing 
the  distribution  of  estate,  or  any  part 
thereof,  or  the  payment  of  a  debt, 
claim,  legacy,  or  distributive  share; 

"8.  Confirming  report  of  appraisers 
setting  apart  the  homestead." 

Appeals  from  the  district  court  to 
the  supreme  court  in  probate  niatten 


may  be  prosecuted  under  the  au- 
thorization of  subdivision  2  of  kc- 
tion  4807,  which  is  as  follows: 

"2.  From  a  judgment  rendered  on 
an  appeal  from  an  inferior  court, 
within  ninety  days  after  the  entry  of 
such  judgment." 

Montana:  Section  TOSS,  Revised 
Codes,  subdivision  3,  is  identical  with 
the  same  sabdivision  of  section  9fi3, . 
California  Code  of  Ciril  Procedure, 
with  the  exception  of  the  phrase  "re- 
fusing to  revoke"  the  probate  of  a 
will,  and  the  word  "appraisers,"  after 
"appraiter,"  which  are  omitted.  Sec- 
tion 7712,  Revised  Codes  (section  2921, 
Code  of  Civil  Procedure),  provides 
that  the  provisions  of  the  code  relativa 
to  new  trial  and  appeals  in  general 
shall  apply  to  probate  proceedings,  so 
far  as  the  same  are  applicable. 

Nevada:  Section  3041,  Cutting's 
Compiled  Laws  (section  25S,  Civil 
Practice),  authoriiea  appeals  to  the 
supreme  court  from  "the  decision  and 
decree  of  the  district  court  appointing 
an  executor  or  administrator,  revok- 
ing letters,  allowing  a  final  account, 
or  disallowing  it,  decreeing  a  distribn- 
tion  or  partition,  order  or  decree,  con- 
firming or  setting  aside  a  report  of 
commissioners,  admitting  or  refusing 
a  will  for  probate,  and  any  other  de- 
cision wherein  the  amount  in  con- 
troversy equals  or  exceeds,  excluBi»8  of 
eosts,  one  thousand  dollars,"  the  pro- 
eeduie  to  be  governed  "in  all  respects 
as  an  appeal  from  a  final  decision  and 
judement  in  action  at  law." 

Sevi  Mexico:  Section  928,  Compiled 
Laws,  specifically  authorises  appeals 
from  the  probate  to  the  district  court 
in  numerooa  orders  and  decrees  of  the 
former  court,  covering  the  usual 
ground  of  probate  jurisdiction.  Sec- 
tion 19S4  anthorizee  appeals  from 
orders  of  the  probate  judge  deeliuinf; 
to   approve    the   appointment    of    an 
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"Section  963.  An  appeal  may  ~be  taken  to  the  supteme  coort, 
from  a  superior  court,  in  the  following  cases : 

"3.  From  a  judgment  or  order  granting  or  refusing  to  grant, 
revoking  or  refusing  to  revoke,  letters  testamentary,  or  of  adminis- 
tration, or  of  guardianship;  or  admitting,  or  refusing  to  admit,  a 
will  to  probate,  or  against  or  in  favor  of  the  validity  of  a  will,  or 
revoking  or  refusing  to  revoke  the  probate  thereof;  or  against 

executor  bj  the  will;  and  seetian  2014 
provides  for  appralB  in  oideni  relat- 
ing to  the  probata  of  will*  or  estate* 
in  eertsin  eases.  The  decision  of  the 
district  court  on  appeal  from  the 
probate  court  maj  t>e  reviewed  by 
the  supreme  court  on  appeal  Clancej 
v.  Clancey,  7  N.  M.  405,  37  Pae.  1105, 
38  Fftc.  IflS. 

North  Dakota:  Section  7S64  et  seq. 
(article  9,  chapter  3,  of  the  Pro- 
bate Code),  BCTiaed  Codes,  oatlinee 
the  prsietiee  in  the  prosecution  of  ap- 
peals from  the  county  coort  (in  pro- 
bate  matters)    to   th?  district  courts. 

Otlahotna:  'Bj  the  organic  act  ap- 
peals in  ,  probate  proceedings  were 
antborized  to  the  aupreme  court  on 
queatioos   of    law    alone   without    re- 

erd  to  the  amount;  as  to  matters  of 
T  and  fact  appeals  were  taken  to 
the  district  court.  Decker  v.  Cahill, 
10  Oil.  251,  61  Pac.  1101;  Bandolph 
T.  Hudson,  10  Okl,  3»S,  01  Pac.  1103; 
McMaster  t.  Bank,  13  Okl.  326,  73 
Pac.  MO. 

Section  5451,  Compiled  Laws,  is 
tbe  same  as  the  Idaho  section,  ntpro, 
except  that  in  place  of  nibdivision  S, 
is  the  following:  "8.  From  anj  other 
judgment,  decree  or  order  of  county 
eourt,  or  of  the  judge  thereof  affeet- 
ing  a  substantial  right." 

Oregon:  The  Ca<DBtitution  confers 
jurisdiction  in  probate  matters  n^on 
tbe  countj  courts  (section  12,  article 
7),  and  proTides  for  appeals  there- 
from to  the  circuit  courts  (section  8, 
article  7).  Section  1224,  Lord's 
Oregon  Laws,  authorizes  appeals 
-  "from  all  final  orders,  judgments,  and 
decrees,"  in  probate  matters  "made 
or  rendered  by  the  county  court"  to 
the  circuit  court.  "All  such  appeals 
■ball  be  had  and  tried  in  the  same 
manner  and  with  like  effect  as  ap- 
peals in  suits  in  equity  are  now  heard 
and  tried." 


South  Datota:  Section  345,  Pro- 
bate Code,  is  the  same  as  section 
6451,   Compiled   Laws   of    Oklahoma, 

Utah:  Section  3300,  Compiled 
Laws;  "From  all  Snal  judgmenta  of 
the  district  courts  there  sball  be  a 
right  of  appeal  to  the  supreme  court 
The  appeal  shall  be  upon  the  record 
made  in  tbe  district  court.  In 
equity  cases  tbe  appeal  may  be  on 
questions  of  both  law  and  fact;  in 
eases  at  law  the  appeal  shall  be  on 
questions  of  law  alone.  Appeals  shall 
also  lie  from  the  final  orders  and 
decrees  of  the  court  in  the  administra- 
tion of  decedent  eatatea,  and  in  eases 
of  guardianship." 

Wathiagton:  Upon  the  admission 
of  the  state  itito  the  Union  the  pro- 
bate courts  were  continued  tempo- 
rarily for  the  expiration  of  the  term 
of  office  of  the  probate  judges,  and 
provision  made  thereafter  for  the 
transfer  of  the  probate  jurisdiction 
theretofore  invested  in  such  courts  to 
tbe  superior  court  (section  10,  article 
27).  No  specific  provision  is  made 
for  the  appeal  of  causes  from  the 
superior  court  to  the  supreme  court, 
but  it  has  never  been  aeriously  denied. 
(See  section  fl,  article  4,  as  to  su- 
perior court  jurisdiction;  section  4, 
article  4,  supreme  oourt  jurisdiction; 
and  section  1716,  Rem.  &  Bal.  Code; 
section  6500,  Bal.  Code.) 

Wyoming:  Section  54fl7,  Compiled 
Statutes,  eootaing  the  following:  "The 
provisions  of  the  Code  of  Civil  Pro- 
cedure, relative  to  new  trials  and  ap- 
peals— except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of 
the  Probate  Code — apply  to  tbe  pro- 
ceedings mentioned  therein."  No  spe- 
cial provisions  ere  mads  for  appeals 
in  probate  matters. 
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or  in  f&Tor  of  setting  apart  property,  or  making  an  allowance 
for  a  widow  or  child;  or  against  or  in  favor  of  directing  the  par- 
tition, sale,  or  conveyance  of  real  property ;  or  settling  an  acconnt 
of  an  executor,  administrator  or  guardian ;  or  refusing,  allowing,  or 
directing  the  distribution  or  partition  of  an  estate,  or  any  part 
thereof,  or  the  payment  of  a  debt,  claim,  or  legacy,  or  diatribatiTe 
share;  or  confirming  or  refusing  to  confirm  a  report  of  an  appraiser 
or  appraisers  setting  apart  a  homestead." 

It  was  early  held  that,  under  the  role  of  oonstmction  expressed 
in  the  maxim,  Expreasio  vnius  est  exclnsio  alterius,  the  subdiTision 
above  qnoted  oCEered  the  sole  authority  for  appeals  from  probate 
orders  under  the  provision  of  the  Constitation  that  appeals  will  lie 
"in  all  such  probate  matters  as  may  be  provided  by  law,"  and  that 
no  appeal  could  be  taken  from  a  probate  order,  judgment,  or  de- 
cree not  included  in  the  list  therein  enumerated.  One  of  the  earli- 
est expressions  to  be  found  in  the  reports  is  that  in  Estate  of  Cala- 
han,^*  where  an  appeal  was  sought  from  an  order  vacating  a  decree 


"  60  CM.  222.  Id  Estate  of  Ohm, 
82  Cal.  ISO,  23  P&e.  937,  the  &dmim*- 
tT>triz  attempted  to  prosecute  an  ap- 
peal f  ram  an  order  compelliDg  bar  to 
allow  her  name  to  be  nsed  bj  a 
creditor  of  the  Mtat«,  ia  t,  niit  to  sot 
wide  ■  eonvefftnee  bj  the  decedent 
on  the  ground  that  it  was  made  to 
def  nud  hii  ereditora.  The  only  point 
made  by  the  respoDdent  ia  that  the 
order  waa  not  appealable,  and  the 
court  anatained  him,  lajing: 

"The  appellant's  eounael,  hoireTer, 
eontends  that  the  order  appealed  from 
was  madfl  in  a  'apecial  proceeding 
commenced  in  a  anperioT  court,'  and 
it  the  'final  judgment  entered'  therein, 
in  the  aenae  of  the  first  division  of 
MCtion  963  of  the  Code  of  Civil  Pro- 
cedure, and  ii  therefore  appealable. 

"Whether  this  proceeding  is  *& 
apeeial  proceediD)^  or  not,  it  certainly 
is  a  'probate  matter.'  Ite  purpose  ia 
t<i  control  the  official  action  of  the 
adminictTtttriz  in  the  matter  of  col- 
lecting and  applTing  alleged  aaseta 
of  the  estate. 

"The  Constitution  providea  that  'the 
supreme  court  shall  have  appellate 
jurisdiction  ....  in  all  such  pro. 
bate  matten  as  may  be  provided  by 
law."  (Art.  6,  see.  *.)  The  only 
provisions  of  law,  as  to  appeals  in 
probata  matters,  are  contained  in  th« 


third  subdivision  of  lection  963  of 
the  Code  of  Civil  Procedure,  in  which 
is  to  be  found  no  pmviaion  for  an 
appeal  from  such  an  order  as  that 
appealed  from  in  thia  eaae.  In  Es- 
tate of  Montgomery,  55  Cal.  210, 
Estate  of  Sbarboro,  TO  Cal.  147,  11 
Pac.  563,  and  Estate  of  Keane,  56 
Cal.  407,  It  was  decided  that  an  ap- 
peal doaa  not  lie  from  an  order  deny. 
ing  a  petition  for  the  revocation  of 
letters  of  administration,  becanae 
snch  order  is  not  inclnded  in  sec- 
tion 663  of  the  Code  of  Civil  Pro- 
cednre.  In  Estate  of  Carpenter,  73 
CaL  £02,  11  Pac  677,  it  waa  held, 
for  th0  same  reason,  tbat  an  appeal 
does  not  lie  from  an  order  appoint. 
ing  a  special  administrator;  and  in 
Estate  of  Poten,  72  Cal.  S76,  14  Pac. 
£09,  that  an  appeal  doea  not  lie  from 
an  order  refusing  to  compel  the  clerk 
of  the  court  to  pay  over  money  in  Ilia 
hands  belonging  to  the  eatato  to  a 
special  adminiatrator.  Were  not  the 
proceedings  in  which  the  orders  ap- 
pealed from  were  made,  in  alt  the 
cases  here  cited,  apecial  proceedings 
in  the  same  sinse  that  the  proceeding 
in  the  ease  at  bar  is  a  special  proeeed- 

"Thia  question,  however,  need  not 
be  answered  here,  further  than  to  say 
that  the  eonstmction,  by  thia  court. 
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of  distribution,  and  was  dismissed  on  the  ground  that  it  was  not 
inelnded  in  sabdiTision  3  of  section  963  of  the  Code  of  Civil  Pro- 
cedore,  as  an  appealable  order,  and  was  therefore  not  appealable. 


of  tlie  conatitQtioDftl  pTOririan  AboTs 
quoted  eieepta  final  orden  in  apodAl 
probate  proceedings,  i(  anj  meb  there 
be,  from  the  operatton  ol  the  code 
rule,  th»t  appeals  lie  from  '»  final 
judgment  entered  .  .  .  .  im  a  special 
proceeding  eomnieneed  ia  a  Buperior 
eourt';  and  this  conitraetioti  iraa 
probabl;  given'  in  riew  of  the  maxim, 
SxpreMaio  itntw  ett  exdiuio  alteriut. 
The  conatitntianal  expreuion  that  ap- 
peals lie  'in  all  such  probate  matter* 
•a  maj  be  provided  t^  law*  exeJudes 
appeals  in  probate  matters  not  pro- 
vided for  by  law.  At  all  events  this 
ia  the  effect  of  the  eases  above  cited." 

In  Estate  of  Smith,  98  Cal.  036, 33 
Fae.  744,  vrhere  there  were  appeals 
from  an  order  grantii^  a  new  trial, 
and  from  an  order  amending  a  state- 
ment  on  motion  for  new  trial,  the 
conrt  thus  referred  to  the  right  of 
appeal  from  probate  matters : 

"The  first  question  presented  ia 
as  to  the  right  of  eppeeil  from  the 
order  amending  the  statement.  Coun- 
sel for  appellant  contend  that  the  ap- 
peal is  properly  taken  from  boUi 
orders  under  subdivilion  2  of  section 
963  of  the  Code  of  Civil  Procedure. 
The  subdivision  of  section  963  re- 
ferred to  provides  for  an  appeal  from 
Tsrions  ennmersted  ordere,  among 
which  are  'from  an  order  granting  or 
refusing  a,  new  trial,'  and  'from  any 
flpecisl  order  made  after  final  judg- 
ment.' It  is  urged  that  the  judgment 
refusing  to  admit  the  will  Co  probate 
is  a  final  judgment  within  the  pur- 
view of  the  code,  and  as  the  order 
permitting  the  amendment  to  the 
statement  waa  subsequent  tbereto  in 
pi^t  of  time,  it  is  'a  special  order 
made  after  final  judgment,'  and  hence 
appealable. 

"In  EsUte  of  Calahsn,  60  Cal.  232, 
irhieb  was  an  appesJ  from  an  order 
of  the  superior  court  vacating  a  de- 
cree of  distribution  and  settlement 
of  the  final  account  of  the  exeentor, 
this  court,  in  determining  whether  or 
not  the  order  was  appealable,  held 
tbat  the  orders  in  probate  proceeil- 
inge,  ftom  whieh  an  appeal  would  He, 

Hew  Trlsl— SS 


irere  oulj  those  enumerated  in  tba 
third  subdivision  of  section  963  of 
the  Code  of  Civil  Proeedare,  and  in 
referring  to  the  provision  in  sub- 
division 2  of  the  section  which  gives 
an  appeal  from  'a  special  order  made 
after  final  judgment,'  said: 

"  'But  we  think  that  the  final  judg- 
ment there  referred  to  is  the  ons 
mentioned  in  subdivision  1,  vis.,  a 
final  judgment  in  an  action  or  ipecisl 
proceeding  commenced  in  a  superior 
court,  or  brought  into  a  superior 
eourt  from  another  eourt.  It  seems 
to  us  quite  clear  that  the  appeal- 
able judgments  and  orders  made  in 
probate  proceedings  are  all  enumer- 
ated in  subdivision  3,  and  as  this 
order  is  not  therein  mentioned,  it  is 
not  an  appealable  order.' 

"In  Be  Walkerl7,  94  Oal.  352,  29 
Pae.  719,  the  eourt  tlrough  McPar- 
land,  J.,  Bid:  'The  general  rule  is 
well  established  that  appeals  can  only 
be  taken  from  such  judgments  or 
orders  in  probate  proceedings  a*  are 
mentioned  in  subdivieion  3  of  section 
963  of  the  Code  of  Civil  Procedure.' 
The  court  further  added  as  follovrs: 
'And  that  the  order  here  appealed 
from  is  not  a  "special  order  made 
after  final  judgment,"  within  the 
meaning  of  the  second  subdivision  of 
section  963,  is  also  settled  by  the 
authorities  first  above  cited.  (Estate 
of  Dean,  62  C&I.  613;  In  re  Moore, 
86  Cal.  58,  24  Pac.  816;  In  re  WUrd, 
83  Cal.  61S,  24  Pae.  45;  EsUte  of 
Calahan.  60  Cal.  232.)  If  it  were 
otbeririee,  the  third  subdivision  of 
■aid  section  could  be  entirelr  disre- 
garded by  simply  assuming  that  a 
probate  order  not  therein  mentioned 
was  a  final  judgment,  and  that  an 
order  refusing  to  vacate  it  was  a 
"special  order  made  after  final  judg- 

"In  Re  Bauquier,  88  Cal.  302.  20 
Pac.  178,  532,  this  court  held  that 
'the  provision  in  subdivision  2  of  sec- 
tion 863  of  the  Code  of  Civil  Pro- 
cedure, which  anthorizeii  an  appeal  to 
be  taken  to  the  supreme  court  "from 
an  order  granting  or  refusing  a  new 
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trisl,"  «ialrfte«fe  til  raeb  erdsn, 
whethar  lud*  in  probate  pNceediiigi 
or  civil  aetiont.' 

"The  itatutoiy  proceedings  pro- 
Tided  for  in  probate  mattsrt  leatf  up 
to  numerous  independent  deeioiona, 
some  of  whieli  ^lOHeu  moat,  if  not 
all,  tlie  eaaential  requisite*  of  a 
judgment.  The  queetion  ia,  Are  thej 
such  lloal  judgmenta  aa  Eire  eou- 
templated  bj  the  code  nben  it  gives 
an  appeal  from  a  special  order  made 
after  final  judgmentt  A  judgment 
Is  the  flnal  determination  of  the  rights 
of  the  i«rtiea  in  an  action  or  pro- 
CMding.  (Coda  Civ.  Proc,,  see.  577,) 
'£vei7  direction  of  a  court  or  judge 
made  or  entered  in  writing,  and  not 
included  in  a  judgment,  is  aenomi- 
nated  an  order.'  (Code  Civ.  Proc., 
•ee.  1003.)  The  aupreme  court  in 
Loring  T.  IlWey,  1  Cal.  24,  in  dis- 
cuaaiug  the  distinction  between  an 
order  and  a  final  judgment,  said : 
'Tb«  former  (an  order)  ia  a  decision 
made  during  the  progress  of  the  cause 
either  prior  or  subsequent  to  final 
judgment,  aettling  some  point  of 
practice  collateral  to  the  main  iuae 
presented  bj  the  proceedings,  and 
necesaarj  to  be  disposed  of  before 
such  iasue  can  be  passed  npon  by  the 
eoart,  or  neeeuarj  to  be  determined 
in  carrying  the  execution  into  effect.' 

"In  Oilman  v.  Contra  Costa  Co.,  8 
Cal.  GZ,  6S  Am.  Dee.  290,  it  was 
said;  'An  order  is  the  judgment  or 
conclusion  of  the  court  upon  any  mo- 
tion or  proceeding.  It  means  eases 
where  a  court  or  judge  grants  afflrm- 
ativQ  relief,  and  cases  where  afflrm- 
fttive  relief  is  denied.'  Ever]'  order 
of  a  court  or  judge  is  in  ona  sense 
a  judgment.  .... 

"The  term  'final  judgment'  from 
which  au  appeal  can  be  taken  nnder 
th0  first  subdivision  of  section  963 
of  the  Code  of  Civil  Procedure,  evi- 
dently means  the  ultimate  or  last 
judgment  which  puts  an  end  to  the 
suit  or  proceeding 

"If  the  term  'final  judgment,'  as 
used  in  tho  first  subdivision  of  sec- 
tion 963,  applies  to  'a  judgment  or 
order  admitting  or  refusing  to  admit 
a  will  to  probate,'  then  Mpeal  would 
lie  to  this  court  therefrom,  under 
■ueh  first  subdivisioD,  and  the  pro- 
vision in  the  third  subdi\'iston  would 
btt  mpluaage.    We    think   the   term 


"final  judgment,'  ••  Tised  In  tlte  Mo- 
tion under  eonsi deration,  appliea  oolr 
to  those  jodgmenta  knows  at  com- 
mon law  as  final  judgmenta,  and  that 
as  to  the  statutory  determinationB 
termed  'orders  or  judgments,'  defined 
in  the  third  subdivision,  the  term 
'final  judgment'  don  not  apply;  hence 
the  right  to  appeal  ia  expressly  given 
from  certain  orders  or  judgmenta.' 
"As  they  are  not  final  judgments, 
special  order  made  sutwequent  to 
'  is  not  aDDeah"""'"    '"  """ 


"The  appeal  from  the  order  per- 
mitting the  amendment  of  the  static 
meat,  not  bein^  an  appealable  order, 
should  be  dismissed." 

And  see  to  same  effect.  In  re 
Tuoby's  Estate,  23  Uont.  305,  58 
Pac.  722. 

But  see  In  rs  McFarland's  Estate, 
10  Mont.  44S,  26  Pac.  1S5,  where  a 
decree  of  distribution  was  held  to  be 
a  final  judgment  and  appealable  as 
such.  Also  in  Be  Davis'  Estate,  11 
Mont.  196,  2%  Pac.  64S,  and  other 
oases  reported  there,  a  similar  ruling 

In  BeUinger  v.  Ingalls,  21  Or.  191, 
27  Pac.  1038,  an  order  refusing  to 
require  an  executor  to  make  a  final 
settlement  was  held  to  be  a  final 
judgment  and  appealable  under  gen- 
eral provisions.  And  a  similar  con- 
clusion was  reached  in  the  early  Colo- 
rado case  of  Qreathouso  v.  Jameson, 
3  Colo.  397. 

The  general  ebaracter  of  the 
phraseology  employed  in  authoriiing 
appeals  from  probate  proceedings,  in 
some  states,  may  seem  to  contravene 
the  rule  stated.  Thus  In  Wilson  v. 
Meyer,  23  Utah,  529,  65  Pac.  4SS, 
it  was  bold  that  under  the  provision 
of  the  Constitutian  (article  S,  section 
9)  authorizing  appeals  from  such  fioal 
orders  and  decrees  of  the  court  in  tha 
administration  of  estates  as  may  be 
provided  by  law,  and  of  section  3300, 
Revised  Statutes,  aothorizing  appeals 
from  all  such  orders  and  decrees,  an 
appeal  would  lie  from  an  order  re- 
fusing to  confirm  a  sale  of  decedent's 
personal  property.  See,  also,  to  same 
effect,  North  Point  etc.  Co.  v.  Utah 
etc.  Co.,  14  Utah,  155,  46  Pac.  S24, 
and  Watson  v,  Mayberry,  15  Utah, 
26S,  49  Pac  479. 
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This  mle  was  followed  in  snbBequent  cases,"  and  no  principle  oE 
appellate  practice  is  more  firmly  established  than  that  which  con- 
fines appeals  from  probate  orders,  judgments  and  decrees  to  such 
as  arc  specifically  designated  in  the  subdivision  above  referred  to, 
or  to  those  which  may  be  properly  included,  by  definition,  in  some 
order  so  designated. 

Thus,  an  order  settling  the  account  of  an  administrator  has  been 
held  an  appealable  order.'*     So,  in  like  manner,  are  orders  settling 

i>  EaUte  of  Corwin,  61  CkI.  ISO; 
Estate  of  Dmd,  62  Cal.  013;  Luts 
T.  Chrwty,  87  CaL  457,  8  Pae.  89; 
In  n  Doyle,  68  Cal.  132,  a  Pac. 
691;  Hoore  t.  Uoorti,  6S  Cbl.  394, 
9  Pac  31S;  Estat«  of  Sbarboro,  70 
Gal.  147,  11  Pac  563;  Id  re  Cahalan, 
70  Cal.  604,  12  Pae.  427;  Btuttmeieter 
▼.  Superior  Coort,  71  Cal.  322,  12 
Pac.  270;  Estate  of  CBrpeqter,  73 
CaL  202,  14  Pae.  677;  Estate  of 
Bom,  80  Cal.  106,  22  Pac.  86;  In 
re  Ohm,  82  Cal.  160,  22  Pac.  927; 
Gniwell  T.  Sejbolt,  S2  Cat.  7,  22 
Pae.  938;  la  re  Wiard,  83  Cal.  619, 
24  Pae.  45;  Murphy  v,  Superior 
Court,  84  CbL  592,  24  Pac.  310;  Ee- 
tate  of  Moore,  86  Cal.  5S,  24  Pac 
816;  In  re  Bauquier,  88  Cal.  302, 
28  Pac  178;  Leacb  v.  Pierce.  93  Cal. 
627,  29  Pac  239;  In  re  WaUerly, 
94  Cal.  352,  29  Pac.  719;  In  re 
Smith,  98  Cal.  838,  33  Pac.  744; 
jTenon  v.  Superior  Court,  US  Cal. 
27,  46  Pac  817;  Estate  of  Wittmeier, 
118  Cal.  225,  50  Pac.  393;  Estate  of 
Hieke;r,  121  Cal.  378,  S3  Pac.  818; 
EffUte  of  HDrpbT,  128  CaL  339,  flO 
Pac  930;  In  ift  Hatbawa;,  111  Cal. 
270,  43  Pac  754;  Estate  of  Wini. 
low,  12S  Cal.  311,  60  Pac  S31;  Es- 
Ute  of  Cahlll,  142  Cat.  628,  76  Pac 
383;  EaUte  of  Potter,  141  Csl.  350, 
74  Pac.  986;  8.  C,  141  Cal.  424, 
TS  Pac  850;  Estate  of  Edelmao,  148 
CaL  233,  113  Am.  St.  Bep.  231,  82 
Pac  962;  Estate  of  Boutsbou,  1  CaL 
App.  657,  82  Pac  1060. 

The  following  (lecisions  in  other 
states  illustrBte  the  principles  wbicb 
control  in  the  prosecution  of  appeals 
from  probate  matters: 

In  Be  Tasanen'a  Estate,  25  Utah, 
3B6,  71  Pac.  984,  It  was  held  that 
the  denial  of  a  petition  to  set  aside 
tbe  appointment  of  an  administrator 
was  appealable.    In  Ba  Williamson's 


Estate,  26  Utab,  50,  72  Pac  8,  it 
was  held  that  an  order  directing  tbe 
sale  b7  an  executor  of  his  decedent's 
real  estate  is  not  appealable.  In 
State  T.  O'Dav,  41  Or.  495,  69  Pac 
542,  it  was  held  that  an  order  direct- 
ing an  escheat  in  administratjria  pro- 
ceedings was  appealable.  In  New 
Mexico  it  wae  held  in  Qentz's  Estate, 
14  N.  U.  341,  93  Pac.  702,  that  ap- 
peals from  the  probate  court  from 
other  than  final- orders,  decisions,  or 
judgments  were  improper.  This  was 
with  reference  to  appeals  to  tbe  dis- 
trict eonrt,  but  the  rule  would  apply 
DO  doubt  in  the  case  of  appeals  to 
tbe  supreme  court. 

In  Bjan  v.  Geigel,  39  Colo.  355, 
89  Pac  775,  it  was  held  that  pro- 
eeedings  to  sell  the  real  estate  of  a 
decedent  were  distinct  from  adminis- 
tration proceedings  proper,  and  that 
decisions  of  the  county  court  there- 
nnder  were  final  judgments  and  ap- 
pealable as  such. 

In  Montana  it  was  held  that  while 
an  order  settling  the  account  of  an 
administratar  was  not  technically  a 
final  judgment,  it  must  be  treated  as 
such  for  purpoaes  of  appeal.  In  re 
Dougherty's  Estate,  34  Mont.  338,  88 
Pac.  38. 

And  see  the  following  eases:  In  re 
Binclaire's  Estate,  44  Wash.  119,  86 
Pac.  1117;  In  re  Sullivan's  Estate, 
40  Wash.  202,  111  Am.  St.  Itep.  895, 
82  Pac.  297;  In  re  Crosby,  42  Wash. 
366,  Sa  Pac  1;  Vowell  v.  Taylor,  8 
OU.  625,  58  Pac.  944;  Decker  t. 
Cahill,  10  Okl.  251,  61  Pac.  1101; 
Bandolph  v.  Hudson,  10  Okl.  398,  61 
Pac.  1103;  McMaater  v.  Bank,  13  Okl. 
326,  73  Pac.  948. 

'•  Estate  of  Rose,  80  Cal.  168,  22 
Pac.  86;  Eetate  of  Fernandez,  119 
Cal,  S79,  51  Pac  851. 
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the  account  of  an  executor,*'  setting  apart  a  homestead,**  making  an 
allowance  for  a  minor,*'  lor  a  family,*'  and  directing  payment 
thereof,**  directing  the  conveyance  of  real  estate,**  refusing  to  bo 
direct,"  directing  partial  distribution,*'  final  distribution,**  ap- 
pointing a  guardian,**  an  administrator,"'  authorizing  the  mortgage 
of  lands, *^  refusing  to  confirm  the  sale  of  real  property,**  refusing  to 
revoke  the  probate  of  a  will,"  dismissing  the  contest  of  a  proved 
will,**  amending  and  modifying  a  judgment  of  dismissal  of  an  ac- 
tion for  specific  performance,  and  directing  an  entry  of  a  judgment 
nunc  pro  tunc,  so  as  to  include  costs,"  refusing  probate  of  a  holo- 
graphic will,**  against  setting  apart  a  homestead  and  making  an 
allowance  to  a  widow,*'  revoking  letters  of  administration,**  direct- 
ing payment  of  collateral  inheritance  tax,**  settling  final  account  of 
executor  deducting  collateral  inheritance  tax,***  directing  payment 
of  claim,*'  directing  payment  of  attorney's  fees  incurred  in  course 
of  administration.** 

«o  EsUt«  of  Daria,  151  CaL  318, 
121  Am.  St  B«p.  105,  86  Pae.  183, 
90  Pse.  711. 

>i  In  re  HeConneU,  74  C&l.  217,  15 
Pae.  746.  This  deciaion  was  placed 
upon  the  ground  that  a  mortgage  iraa 
in  reality  a  eonvejance  of  real  prop- 
erty. 

«>  Estate  of  Leonis,  138  Cat.  IM, 
71  Pac.  171. 

■1  Hartmaan  v.  Smith,  140  Cal. 
461,  74  Pae.  7  J  Mahone;  v.  Superior 
Court,  140  Cal.  513,  74  Pac  13. 

>*  Mahoney  v.  Superior  Court,  140 
CaL  S13,  74  Pae.  IS. 

»  Estate  of  Potter,  141  Oal.  350, 
74  Pae.  986. 

M  Eitatci  of  Fay,  145  CaL  S3,  lOi 
Am.  St.  Hep.  17,  78  Pae.  340. 

1'  Estate  of  Harrington,  140  CaL 
244,  98  Am.  St.  Hep.  51,  73  Pae. 
1000;  8.  C,  140  CaL  294,  74  Pae. 
136;  S.  C,  147  Cal.  124,  109  Am. 
St.  Bep.  118,  81  Pae.  546. 


•«  In  re  Delaney,  110  Cal.  563,  43 
Pae.  esi;  Estate  of  Grant,  131  C^. 
426,  63  Pac.  731;  Estate  of  Rich- 
mood,  9  Cal.  App.  402,  99  Pae.  554. 

»  Estate  of  Bums,  54  Cal.  223; 
Grnwell  v.  Seybolt,  82  Cal.  7,  22 
Pac.  938;  Estate  of  Baujasoo,  1  CaL 
App.  657,  82  Pac.  1066. 

"  Murpby  v.  Superior  Court,  84 
CaL  592,  24  Pac.  310. 

*i  In  re  Welch,  106  Cal.  427,  39 
Pac  80S;  In  re  Smith,  117  Cal.  505, 
49  Pac.  456;  EaUte  of  Nolan,  145 
Cal.  559,  79  Pao.  428;  Estate  of 
FrettreU,   152  CaL   573,  93   Pae.   283. 

14  In  re  Stevens,  83  Cal.  322,  17 
Am.  St.  Bep.  252,  23  Pac  379,  and 
caaes  cited  id  note  23,  tupra, 

»  Estate  of  Corwin,  61  Cal.  160; 
In  re  McConnell,  74  CaL  217,  IS  Pae. 
746;  Stuttmeister  t.  Superior  Court, 
71  CaL  322,  12  Pae.  270;  Estate  of 
Leonis,  138  CaL  194,  71  Pac.  171; 
Estate  of  Potter,  141  CaL  350,  74 
Pac.  986;  S.  C,  141  Cal.  424,  75  Pac, 
850. 

M  Sea  caaea  cited  in  note  25,  nipni. 

*T  In  re  Welch,  106  Cal.  427,  39 
Pae,  SOSi  Estate  of  Mitchell,  121 
CaL  391,  53  Pac.  810;  Estate  of 
Satro,  152  CaL  249,  92  Pac.  486. 

2«  In  re  Delaney,  110  CaL  563.  42 
Pae.  981 ;  Estate  of  Sutro,  152  Cal. 
249,  92  Pac.  486. 

"  In  re  Moss,  120  Cal.  695,  5S 
Pao.  357. 


»  Estate  of  Cross,  2  Cal.  App. 
342,  83  Pac  815.  This  decision  iraa 
placed  upon  the  ground  that  it  iraa 
the  payment  of  a  claim. 

*«  Estate  of  Cross,  2  Cal.  App.  342, 
83  Pac.  815.     See  note  39,  tupni. 

•>  Estate  of  Grant,  131  C*L  426, 
63  Pac.  731. 

«  Stuttmeister  v.  Superior  Court, 
72  CaL  487,  14  Pae.  35.      Tliii  de- 
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So,  for  tlie  same  reason,  an  order  refosiiig  to  remove  an  adminis- 
trator," dwtniiwing  petition  for  revocation  of  probate  of  will," 
denying  motion  to  set  aside  and  vacate  prior  order  of  dismissal, 
and  orders  and  decrees  subsequent  thereto,'*  an  order  setting  aside 
a  decree  settling  the  final  actiount  of  an  executor,"  appointing  a 
special  administrator,*^  vacating  an  order  of  gnhatitution  of  trustees 
under  a  will,**  have  each  been  held  to  be  not  appealable.  So  in 
other  cases." 

The  rule  here  stated  does  not  apply  to  appeals  from  new  trial 
orders  in  probate  proceedings,  and  the  general  rule  is  that  when- 


einon  vu  p)ae«d  upon'  the  ground 
that  saA  k  payment  wu  that  of  a 
claim,  although  tbo  court  aeemed  to 
be  inclined  to  the  opinion  that  it 
was  not  technically  lo.  It  was  ia- 
timated  that  it  would  be  treated  u 
a  claim  in  that  ease,  and  it  i«  to  be 
doubted  that  the  decigion  ij  to  be  ac- 
cepted aB  having  a  general  applica- 
tion. And  to  same  effect,  lee  Iieaeh 
T.  Pierce,  93  Cal.  B27,  2B  Pae.  239  j 
Estate  of  Kauon,  119  Cal.  4S9,  51 
Pse.  70S;  Estate  of  Krugei',  123 
CaL  391,  53  Pac.  1058. 

u  Moore  t.  Moore,  6S  CaL  394,  0 
Pae.  315. 

**  Estate  of  Sbarboro,  70  Cal.  147, 
11  Pae.  563.  And  se«  Estate  of 
Winslow,  128  Cal.  311,  60  Pae.  931. 
Such  an  order  is  now  appealable.  Es- 
tate of  HughstOQ,  133  Cal.  321,  65 
Peus.  742. 

»  Estate  of  Sbarboro,  70  Cal.  147, 

11  Pat  563.  The  prior  order  here 
referred  to  seema  to  have  been  the 
order  dismissing  the  petition  for  the 
leToeation  of  the  will. 

M  Estate  of  Cahalan,  70  Cal.  604, 

12  Pae.  427.  Such  order  would  be 
renewable  od  appeal  from  a  snbse- 
qneut  deem  settling  such  account. 

«  Estate  of  Carpenter,  73  Cal.  202 
14  Pae.  877.  Thii  mling  would 
hardly  seem  to  be  wholly  upon  the 
ground  stated,  that  the  order  is  not 
one  of  those  designated  in  subdimion 
3  of  section  SB3,  California  Code  of 
Ciril  Procedure.  Section  1413  of  the 
Mme  eode  provides  that  there  shall  be 
no  appeal  from  such  an  order.  In  the 
case  cited,  the  court,  by  way  of  an 
attempt  to  harmonize  the  two  sec- 
tlona,  Wd  that  the  first  included  only 
general  adminiatrstors.    In  the  earlier 


ease  of  Estate  of  Crosier,  6S  Cat.  332, 
4  Pae.  -109,  the  court  said  that  such 
an  order  was  appealable,  bat  it  waa 
no  more  than  a  dictum,  and  the  court 
clearly  was  not  called  upon  to  eon- 
stme  the  effect  of  section  1413,  taken 
in  connection  with  the  other  aection 
providing  for  appeals  in  probate  mat- 
ters generally.  The  mling  in  Estate 
of  Carpenter,  tvpra,  aeems  to  have 
been  Bustained  later.  See  In  re  Ohm, 
62  Cal.  160,  22  Psc.  S27,  and  Quard- 
ianabip  of  Van  Loan,  142  Cal.  429, 
76  Pae.  39. 

•s  Estate  of  Moore,  S6  CaL  53,  24 
Pac.  816. 

**  For  instances  of  orders  not  ap- 
pealable, see  Estate  of  Dean,  62  Cal. 
813  J  Luti  V.  Christy,  67  Cal.  457,  S 
Pac.  30;  Estate  of  Poten,  72  Cal.  576, 
14  Pac.  209;  In  re  Ohm,  82  Cal.  160, 
22  Pac.  B27;  In  re  Wiard,  83  Cal. 
619,  24  Pae.  45;  In  re  Bauquin,  SS 
Cal.  302,  26  Pac.  178;  In  re  Walkerly, 
94  Cal.  352,  29  Pac.  719;  In  re 
Hathaway,  111  Cat.  270,  43  Pac.  754; 
In  re  Bnrdick,  112  CaL  387,  44  Pac. 
734;  Iverson  v.  Superior  Court,  115 
Cat.  27,  46  Pac.  817;  Estate  of 
Wittmeier,  118  CaL  255,  50  Pac. 
393;  Estate  of  Hickey,  121  CaL  378, 
53  Pac.  818;  Estate  of  Wintlow,  128 
Cal.  311,  60  Pac.  931;  Estate  of 
Murphy,  128  Cal.  339,  60  Pac.  930; 
Estate  of  Turner,  128  CaL  388,  60 
Pac.  967;  Estate  of  Hickey,  129 
Cal.  14,  61  Pac.  475;  Estate  of 
Cahill.  142  CaL  628,  76  Pac.  3S3; 
Estate  of  Edelman,  148  Cal.  233,  113 
Am.  St.  Bep.  231,  82  Pac.  962;  Estate 
of  Bouyasou,  1  Cal.  App.  657,  82  Pac. 
1068;  Cahill  v.  Superior  Court,  145 
CaL  42,  78  Pae.  467. 
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ever  new  ttials  are  proper  in  probate  proceedings, **  an  appeal  there- 
from may  be  prosecuted  by  tlie  party  ag^eved  thereby  without 
regard  to  the  character  of  the  order  or  decree  affected  by  such 
appeal.*^     If  a  new  trial  is  proper,  an  appeal  is  also  proper. 


«>  See  section  5,  ante,  for  a  dis- 
euasion  of  the  subject  of  new  trials 
in  probate  proeeedinga. 

"  In  Be  B&uquier,  88  Cal.  302, 
26  Pb«.  178,  a  rehe&ricg  ir&s  asked, 
and  gianted,  npan  the  contention  that 
the  supreme  court,  in  deciding  that 
the  order  deofiag  a  new  trial  was 
Bn  appealable  order,  disregarded  ita 
foTmer  decisions  upon  tbe  point. 
The  court  thereapan  said : 

"In  Estate  of  Wiard,  S3  Cal.  619, 
S4  Pbc.  45,  tbe  court  used  the  fol- 
lowing langnagei  'BubdivisioD  3  of 
section  963,  Code  of  Civil  Procedure, 
enumerates  all  tbe  ease*  in  wbieh 
an  appeal  maj  be  taken  to  this  court 
fram  tbe  superior  court  in  probate 
proceedings,  and  an  order  refusing  to 
vacate  a  decree  of  distribution  and 
settlement  of  final  account  is  not 
one  of  them.'  In  this  case,  after 
the  entTj  of  a  decree  of  distribution, 
the  contestant  gave  notice  of  her  in- 
tention to  move  the  court  'to  vacate 
and  set  aside  the  decree  of  distribu- 
tion,  and  for  a  new  trial  in  the  mat- 
ter of  said  petition  for  diatribution.' 
The  motion,  when  brought  on  for 
hearing,  was  denied,  and  an  appeal 
was  taken  from  that  order,  but  the 
record  brought  here  did  not  contain 
anj  statement  of  the  case  or  bill  of 
eiceptions    to    enable    this    court    to 

Sass  upon  that  portion  of  the  order 
enying  the  motion  (or  a  new  trial, 
and  the  appeal  vras  dismiBsed.  In 
support  of  what  is  said  at>ove  in  dis- 
missing tbe  appeal,  the  court  cited 
EsUte  of  Calahan,  80  Cal.  232,  and 
Estate  of  Lutz,  67  Cal.  457,  8  Pac. 
39.  In  Estate  of  Calahau,  an  order 
had  been  made  in  1875,  purporting 
to  settle  the  final  account  of  the 
executor,  and  discharge  him  from  his 
trust.  In  I6SD,  upon  a  petition 
therefor,  the  superior  court  made  an 
order  vacating  tbe  order  made  in 
1875,  and  an  appeal  therefrom  was 
dismissed  bj  this  conrt  upon  the 
ground  that  such  order  wa«  not  ap- 
pealable. In  Estate  of  Initi,  an  order 
e  final  account  of  the  exec-  . 


utor  and  distribuldng  the  eatate  wu 

made  in  1S81,  and  a  petition  Sled  in 
1884  to  vacate  that  order  was  denied 
bj  the  superior  court.  An  appeal 
from  this  order  was  dismissed  bj  this 
court,  upon  the  ffroand  that  it  was 
not  an  appealable  order.  In  each 
of  the  foregoing  cases  the  court  was 
simply  called  opon  to  determine 
whether  an  order  vacating  or  refus- 
ing to  vacate  a  decree  of  distribution 
is  BD  appealable  order,  and  ita  lan- 
guage must  be  construed  in  connec- 
tion with  the  matter  which  it  decided. 
Taken  literally,  the  language  of  tbe 
court  in  each  of  those  cases  would 
imply  that  an  appeal  does  not  lie 
from  an  order  made  in  probate  pio- 
ceedinsB  granting  or  refusing  a  new 
trial,  but  as  such  construction  is  in 
direct  conflict  with  tbe  expressed  lan- 
guage of  the  statute,  it  must  be  dis- 

"Prior  to  1880,  section  969  of  the 
California  Code  of  Civil  Procedure 
provided  that  'an  appeal  may  be  takea 
to  the  supreme  court  from  a  judgment 
or  order  of  the  probate  court:  .... 
S.  Oranting  or  overruling  a  moUoa 
for  a  new  trial,' 

"In  18S0  the  legislature,  in  order  to 
adapt  the  provisions  of  the  code  to 
the  Constitution,  whieb  had  pven  to 
the  superior  court  the  jurisdiction 
previously  exercised  bj  the  district 
and  probate  courts,  repealed  section 
969,  and  added  subdivision  3  to  sec- 
tion 963  of  the  Code  of  Civil  Pro- 
cedure, in  which  is  contained  tbe  pro- 
visions of  section  969,  excepting 
subdivision  8.  Ths  provision  in  sub- 
division 2  of. section  963  of  the  Code 
of  Civil  Procedure,  which  authorixea 
an  appeal  to  be  taken  to  tbe  supreme 
court  from  a  superior  court,  'from  an 
order  granting  or  refusing  a  new 
trial,'  embraces  all  audi  orders 
whether  made  in  probata  proceeding 
or  in  civil  actions.  In  all  cases  m 
which  the  superior  court,  when  sit- 
ting as  a  court  of  probate,  ia  an- 
tborired  to  entertain  a  motion  for  k 
netv  trial,  an  appeal  will  lie  from  Ita 
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Ab  to  the  application  of  the  mle  heretofore  oatlined,'*  reqniriiig 
appeals  to  be  proeecated  from  the  original  order  rather  than  from 
tbe  order  refosing  to  vacate  the  original  order,  no  ^preaa  decision 
is  to  be  found  npon  the  point.  Orders  to  vacate  prior  decisions 
have  often  been  held  to  be  nonappealable,  but  in  every  case  the  non- 
appealability  of  the  order  has  been  referred  to  the  rale  here  stated, 
that  appeals  in  probate  proceedings  are  confined  to  the  orders 
deaignated  in  the  third  subdivision  of  section  963  of  the  Code  of 
Civil  Procedare,  and  it  may  be  concluded,  therefore,  that  the  former 
doctrine  does  not  apply.** 

to  be  fonnd  in  Eitate  ot  Banqoier,  8S 
Cal.  302,  26  Pac.  17S.  In  that  ease 
there  waa  a  re^folar  eoeteat  and  trial 
over  the  queHtion  of  iwtiing  letters 
teaUi&ientar;  to  an  ezeoutrii,  and  an 
appeal  to  thii  court  from  an  order 
denying  a  new  trial;  and  this  court 
Rierclf  beld  that  'in  all  cases  in  which 
tbe  superior  court,  when  sitting  u  a 
court    of    probate,    is    authorized    to 

appe&l  will  lio  from  its  order  there- 


order  thereon.  Beetion  1714  of  the 
Code  of  Civil  Procedure  provides: 
"The  proriaions  of  jwrt  2  of  thii  eode, 
relative  to  new  trials  and  appeals, 
except  in  so  far  as  thej  are  incon- 
sistent wfth  the  provisions  of  this 
title,  apply  to  the  proceedings  men- 
tioned in  this  title.'  Section  656  of 
the  Code  of  Civil  Procednje  defines 
a  new  trial  to  be  'a  re-examination 
of  an  issue  of  fact  in  the  sama  court 
after  a  trial  and  decision  by  a  jury 
or  «)nrt  or  by  referee*.'  And  sec- 
tion 588  of  the  Code  of  Civil  Pro- 
cedure declares  the  manner  in  which 
issoes  ot  ftiet  arisa  upon  the  plead- 
ings. 

It  vould  be  impracticable  to 
enumerate  tbe  eases  in  which  a  motion 
for  a  new  trial  is  appropriate  in  pro- 
bate proceedings,  but  it  may  be  stated 
generally  that  whenever  the  action  of 
the  eourt  which  is  invoked  is  depend* 
«nt  upon  the  existence  of  certain  ez- 
trinnc  facts  which  are  presented  to 
it  for  determination  in  the  form  of 
pleadings,  and  are  to  be  decided  t^-  It 


isBue  of  fact  arises,  which,  after  its  de- 
cision, may  be  re-examined  by  the  court 
upon  a  motion  for  a  new  trial.  Under 
this  mle  a  motion  for  a  new  trial  was 
permissible  in  this  ease.  ....  And,  as 
we  have  stated,  its  order  ....  was 
appfalable." 

In  Be  Walkerly,  M  Cal.  8S2,  2S 
Pae.  71B,  upon  this  point,  the  eourt 
aaid: 

"Tbe  only  modification  of  the  rule 
establiabed  by  the  eaeee  jost  cited 
(where  orders  not  included  in  sub- 
division 3,  aeetion  963,  Code  of  Civil 
Froeednre,  were  held  not  appealable)  ia 


See,  also,  Leach  v.  Pierce,  93  Cal. 
624,  29  Pac.  236;  Estate  of  Spencer, 
SS  Cal.  448,  31  Fae.  453;  Estate  of 
Ryer,  110  CaL  556,  42  Pac.  1082; 
Estate  of  Hartmann,  140  Cal.  461,  74 
Pae,  7 ;  EsUte  of  Sutro,  152  CaL  249, 
92  Pac.  486;  and  see,  also.  Estate  of 
Learned,  70  Cal.  140,  II  Pac.  587; 
Estate  of  Briswalter,  72  CaL  107,  13 
Pac.  164;  Eelate  of  Doyle,  73  Cal. 
564,  15  Pao.  126. 

I)  Sea  section  199,  ante, 

M  The  following  are  some  of  the 
cases  where  orders  vacating  or  refus- 
ing to  vacate  prior  orders  id  probate 
proceedings  were  beld  to  be  not  ap- 
pealable, not  because  of  the  sppetu- 
ability  of  the  prior  order,  but  because 
the  orders  in  question  were  not  des- 
ignated in  subdivision  3  of  section  963, 
California  Code  of  Civil  Procedure: 
Estate  of  Calabau,  60  Cal.  232;  Estate 
of  Bean,  62  Cal.  613;  Estate  of  Lntt, 
67  CaL  457,  8  Pac.  39;  Estate  of  Sbar- 
boro,  70  Cal.  147,  11  Pac.  563;  In  rff 
CahalBu,  TO  CaL  604,  12  Pac.  427;  In 
re  Wiard,  63  CaL  619;  In  re 'Hath- 
away, 111  CaL  270,  43  Pac.  754;  Es- 
tate of  Hiekey,  121  Cal.  378,  53  Pac. 
818;  Estate  of  Murphy,  128  Cal.  339, 
60  Pae.  930;  Estate  of  Hiekej,  129 
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The  amendmeiitB  that  have  been  sdopted  from  time  to  time  to 
the  sabdinsion  here  referred  to  are  not  retroactive.** 

The  proTisioiiB  of  the  subdivisioa  under  consideration  goyemiDg 
appeals  from  probate  proceedings  refer  solely  to  aueh  proceedings, 
and  have  no  application  whatever  to  appeals  in  actions  which  may 
be  brought  under  the  ordinary  jurisdiction  of  the  auperior  court  in 
civil  actions,  between  parties  who  may  be  interested  in  the  estate  or 
between  the  official  representative  thereof  and  claimants  of  the  funds 
or  property  belonging  thereto.  Of  aetiouB  of  this  character  the 
probate  court  has  no  jurisdiction  whatever,  and  appeals  therefrom 
are  to  be  determined  by  other  rules  and  regulations  than  are  to  be 
found  in  subdivision  3  of  section  963  of  the  Code  of  Civil  Pro- 
cedure, or  statutes  which  govern  appeals  in  probate  proceedings 
strictly  so  called,*' 

So,  by  special  enactment,  certain  proceedings,  in  their  nature 
strictly  "matters  of  probate,"  have  been  excepted  from  the  general 
provisions  of  the  section  above  referred  to,  and  appeals  therefrom 
specially  provided  for.  Of  this  description  are  the  proceedings 
outlined  in  section  1664  of  the  Code  of  Civil  Procedure  for  the  de- 
termination of  heirship.  By  that  section  it  is  specifically  provided 
that  appeals  shall  be  prosecuted  as  in  civil  actions  in  general,  the 
sole  exception  being  as  to  the  time  within  which  an  appeal  must  be 
takeu,  which  is  the  same  as  in  other  probate  proceedings.'* 

CU.  14,  61  Phc.  475;  Estate  of  Hugha- 
tOD,  133  C&l.  321,  65  Pac.  742;  Estate 
of  CahiU,  142  Cal.  628,  78  Pac.  383. 

•*  TbiB  was  held  in  Estate  of 
HngbatOD,  133  Cal.  321,  65  Pac.  742, 
with  reference  to  ao  order  refoBingto 
revoke  the  probate  of  a  will.  The 
order  was  entered  in  Januarj,  1901. 
It  was  not  then  appealable.  See  Estate 
of  WiDBlow,  128  Cal.  311,  60  Pac.  931 ; 
and  see,  alao.  Estate  of  Sbarboro,  TO 
Cal.  147,  11  Pac.  583.  In  February, 
1901,  b;  an  amendment  to  subdivision 
3,  the  leKisIature  made  Bucb  an  order 
appealable.  A"  appeal  was  therefore 
attempted,  but  the  court  declined  to 
entertain  it,  holding  that  the  date  of 
entrj'  of  the  order  fixed  the  right  of 
appeal,  and  that  the  law  was  not 
retroactive. 

»"  See  Theller  v.  Such,  57  Cal.  447; 
Bath  y.  Valdez,  70  Cal.  350,  11  Pac 
724;  Barnard  v.  Witaon,  74  Cal.  513, 
16  Pac.  307;   Chever  v.  Ching  Hong 


Poy,  B2  Cat  68,  22  Pac,  1081;  Smith 
V.  W«8terfleld,  88  Cat.  374,  26  Pac.  206; 
In  re  Burton,  93  Cal.  459,  29  Pae.  36; 
Ouardiaoabip  of  Brealin,  135  Cal.  21, 
66  Pais.  962, 

The  rejection  of  a  claim  against  ths 
estate  is  not  usually  appealable.  Soeb 
claim  must  be  prosecuted  by  civil  suit, 
and  the  remed;  by  appeal  would  ba 
valueless.  Wilkine  v.  Wilkina,  1  Wash. 
S7,  23  Pac.  411;  In  re  Barker's  Estate, 
2S  Mont.  279,  67  Pac  941.  But  sea 
Coming  v.  Ryan,  3  Colo.  525,  where 
tbe  contrary  was  held  with  regani  to 
a  claim  which  was  fully  supported 
and  tlie  motion  accompanied  by  a 
showing  of  all  the  facta.  And  see 
Squiree  v.  Ryan,  3  Colo.  532 ;  Morse  v. 
Clarke,  10  Colo.  218,  14  Pac.  327. 

>«  See  Smith  v.  Weaterfield,  88  CaL 
374,  26  Pac,  206;  In  re  Burton,  93 
Cal.  4S9,  29  Pae.  36;  Blytbe  v.  Ajret, 
102  Cal.  254,  36  Pac.  522;  In  re 
Blytbe,  110  Cbl.  229,  42  Pac.  642. 
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S  201.  ftixjeedings  in  InsolveBcy. — The  grounds  of  the  &ppel- 
late  jurisdiction  of  the  snpreme  court  over  insolvency  proceedings 
have  been  considered  in  another  place.*  It  remains  only  to  examine 
the  provisions  of  the  statute  in  relation  to  the  subject  of  appeal. 
Neither  the  act  of  1852  nor  any  of  its  amendments  provided  an 
appeal  from  any  of  the  proceedings  authorized  by  it.'  The  matter 
of  appeals  was  left  to  be  regulated  by  the  Practice  Act.  Before 
1866  ihe  Practice  Act  did  not  contain  any  express  provision  as  to 
appeals  in  insolvency  cases.  But,  as  has  been  stated,  proceedings  in 
insolvency  were  held  to  be  "special  cases," '  and  in  Piake  v.  His 
Creditors  *  it  wss  held  that  an  order  granting  a  discharge  to  an 
insolvent  was  a  final  judgment  in  a  special  case,  and  therefore  ap- 
pealable under  section  336. 

The  act  of  1852  provided  that  only  the  district  court  should  have 
original  jurisdiction  of  the  proceedings  authorized  by  it.*  But  in 
1853  jurisdiction  of  such  proceedings  was  given  to  the  county  court," 
and  after  that  time  the  district  and  county  courts  had  concurrent 
jurisdiction  of  insolvency  cases.'  After  the  constitutional  amend- 
ments of  1862,  which  provided  in  express  terms  thst  the  county 
courts  should  have  original  jurisdiction  in  "proceedings  in  insol- 
vency," the  legislature  passed  an  act  transferring  to  the  county 
courts  all  insolvency  cases  pending  in  the  district  courts.* 

As  already  stated  *  it  was  not  until  1866  that  the  statute  made 
any  specific  enumeration  of  the  judgments  and  orden  in  the  county 
courts  which  were  appealable.  In  that  year  section  359  was 
amended  so  as  to  read  as  follows : " 

"Sec.  359.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  final  judgment  of  the  county  court. 

"Firstly.  In  an  action  of  forcible  entry  and  detainer;  in  an  ac- 
tion to  prevent  or  abate  a  nuisance ;  in  a  proceeding  in  insolvency; 
in  an  action  wherein  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine  is  in  question ;  and  in  any  special  ease  within  the 
appellate  jurisdiction  of  the  supreme  court,  over  which  the  legis- 
lature may  require  said  county  court  to  exercise  jurisdiction. 

1  See  Mctlon  ire,  ante.  v.  Sbepard,  2S   Cal.  119;   People  t. 

.  Lav™   of   1852,   p.   69;    Law,   of  ^'?^°""«^  f.,^^  *"■ 
1858,  p    58,   Lavy  of   I860,  p    283,  ,  ^""^-tion  1,  ante. 

Ijw>  of  1883,  p.  750;  Lam  of  1875-  ,  ^^  ^,  jgg'g    ^^    ^^^  2„ 

'"'  P'  ^*^-  T  Harper  v.  Frwlon,  6  Cal.  76. 

»  Harper   t.    Freelon,    6    CaL    76;  ■  Laws  of  1863-64,  p.  3,  see.  8. 

Kohlman  v.  Wright,  6  Cal.  230;  Fiak  ■  See  Bection  191,  ante. 

V.  Hia  Creditors,  12  Cal.  281;  Sturgia  >«  Lawa  of  1865-66,  p.  S46. 
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"Secondly.  From  an  order  (prantiDg  or  Tef asiag:  a  new  trial; 
from  an  order  granting  or  dissolving,  or  an  order  refusing  to  grant 
or  dissolve  an  injunction ;  and  from  any  special  order  made  after 
final  judgment  in  the  cases  in  this   section   before   enumerated." 

This  section  stood  until  the  adoption  of  the  Code  of  Civil  Pro- 
cedure.    The  provision  of  the  code  as  first  enacted  was  as  follows : 

"Sec.  966.  An  appeal  may  be  taken  to  the  supreme  court  from 
the  county  courts  in  the  following  cases : — 

"1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer ;  in  an  action  to  prevent  or  abate  a  nuisance ;  in  a  proceed- 
ing in  insolvency;  and  in  any  special  proceeding. 

"2.  From  an  order  granting  or  refusing  a  new  trial;  from  an 
order  granting  or  dissolving,  or  an  order  refusing  to  grant  or  dis- 
solve an  injunction;  from  an  order  changing  or  refusing  to  change 
the  place  of  trial ;  and  from  any  special  order  made  after  final  jadg- 
'  ment  in  the  cases  in  this  section  before  enumerated." 

In  1874  section  966  was  amended  ao  as  to  read  as  follows: 

' '  Sec.  966.  An  appeal  may  be  taken  to  the  supreme  court  from 
the  county  courts  in  the  following  cases ; 

"1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer ;  in  an  action  to  prevent  or  abate  a  nuisance ;  in  a  proceed, 
ing  in  insolvency;  and  in  any  special  caaea  and  proceedings;  and  in 
oases  which  involve  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand  exclusive  of  interest,  or 
the  value  of  the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

"2.  From  an  order  granting  or  refusing  a  new  trial  in  the  caaes 
designated  in  this  section,  and  from  any  special  order  made  after 
Gnal  ixi6gmeat  in  such  cases." 

After  the  Constitution  of  1879,  by  which  the  county  and  district 
courts  were  abolished,  and  the  superior  courts  were  substituted  for. 
them,  the  code  waa  amended  so  as  to  leave  out  all  mention  of  appeals 
in  insolvency  esses.  In  1880  a  new  Insolvent  Act  waa  passed,"  and 
provision  was  made  for  appeals  from  certain  ordera  made  in  the 
proceedings  authorized  thereby.^*     This  last  act  was  amended  in 

"  Laws  of  1880,  p.  99.     This  law  "i.  Yrom  an  order  grsntdng  or  re- 

waa  dDubtleas  prompted  by  tha  repeal  fuaine  an  adjudication  of  inaoiveiieT. 

of  the  Federal  Baniiroptcy  Act  in  1878.  ..o    iii«    ■_            ,^-    *■             .  Ji 

1!  Section  87  <va»  L  follows:  ..     f-  Allowing   or   rejecting   a  errf- 

"Sec.  67.     An  appeal  may  be  taken  ""  »  «""»-  'f  """'''  ",'"  ^ 

to  tha  Bupr^mc  court  in  the  following  "3.  Oremjling  a  motion  for  k  new 

«mb:—  trial. 
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1891,"  aod  in  1893,^*  but  the  section  covering  ftppeals  remained 
practicall;  nocbanged.  In  1895  a  new  act  was  pasaed,"  and  this 
act  expressly  repealed  that  of  1880,  and  aU  amendments  thereto," 
just  as  the  latter  expressly  repealed  all  previous  inconBiatent  lepa- 
lation." 

The  act  of  1895  contained  the  following  section  with  reference  to 
appeals: 

"Section  71.  An  appeal  may  be  taken  to  the  supreme  court"  in 
the  following  cases : — ' 

"I.  From  an  order  granting  or  refusing  an  adjudication  of  in- 
solvency J 

"2.  From  an  order  made  at  the  hearing  of  any  account  of  an  a»- 
agnee,  allowing  or  rejecting  a  creditor's  claim,  in  whole  or  in  part; 

"3,  From  an  order  granting  or  overmling  a  motion  for  a  new 
trial; 

"4.  From  an  order  settling  an  account  of  an  assignee ; 

"5.  From  an  order  against  or  in  favor  of  setting  apart  homestead 
or  other  property  claimed  as  exempt  from  execution ; 

"6.  From  an  order  granting  or  refusing  a  discharge  to  the 
debtor. ' ' 

This  act  was  amended  in  1897,"  but  without  changing  the  above 
section.  In  1898  this  law,  in  bo  far  as  involuntary  bankruptcy  is 
concerned,  was  superseded  by  the  Federal  Bankruptcy  Act  of  that 
year,  and  to  that  extent  is  no  longer  in  operation.*" 

Applying  the  maxim,  Expresaio  unitu  est  exclusio  alterius,  here 
as  in  the  case  of  probate  orders  and  proceedings,  it  would  seem  that 
appeals  in  insolvency  proceedings  must  be  held  to  be  confined  to 
those  designated  in  the  section  above  quoted.  The  point  does  not 
appear  to  have  been  adjudicated,  however.  In  Sullivan  v.  Wash- 
burn etc,  Co.,*'  the  supreme  court  declined  to  say  whether  an  order 
granting  a  discharge  to  an  insolvent  debtor  was  a  final  judgment, 
from  which  an  appeal  taken  within  six  months  was  in  time,  or  an 

"4.  Settling  an  account  of  an  as-  it  s«e  Stati.  ISSO,  p.  62. 

■ignee.  i*  Under  the  constitutional  ftmend- 

"5.  Against  or  in  favor  of  Htting  ment   of   1904    (article  6,  lection  4), 

apart    homestead    or    otber   property  appellate    jurisdiction    in    insolreney 

ekimed  as  exempt  from  eiecntion.  proceedings   iras  conferred   upon   tb0 

"6.  Granting    or    refusing    a    dia-  district  courts  of  appeals,  instead  of 

cliarge  to  the  debtor."  the  supreme  court,  as  it  was  tbereto- 

i>  Stata.  1S91,  p.  511.     Section  63  fore. 

was  repealed,  and  section  6  amended.  "  Stata.  1S97,  p.  35. 

»*  8t»t».  1893,  p.  45.  10  See  Keyatone  etc.  Co.  v.  Sunerior 

«  SUts.   1895,  p.   131.  Conrt,  138  Cal.   738,  72  Pac.  398. 

u  See  section  72,  act  of  1899.  u  139  CaL  257,  72  Pac  992. 
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order  covered  by  aome  desi^BtioD  in  subdiTision  3  of  section  939, 
Code  of  Civil  Procedure,  ao  as  to  reqmre  an  appeal  within  eixty 
days,  althougli  the  court  held  that  an  appeal  taken  within  sixty 
days  was  in  time.** 

Appeals  in  insolvency  proceedings,  ao  far  as  the  notice,  nnder- 
taking  and  procedure  on  appeal  is  coscemed,  must  conform  to  tbe 
general  laws  of  the  state  regulating  appeals  in  eivtl  oases,  "except 
that  when  an  assignee  has  given  an  official  undertaking  and  appeals 
from  a  judgment  or  order  in  insolvency,  his  official  nndertaking 
stands  in  the  place  of  an  nndertaking  on  appeal."** 

S  203.  Actio&B  of  7oroible  Entry  and  Detainer. — ^The  grounds 
of  the  appellate  jurisdiction  of  the  supreme  court  over  actions  of 
forcible  entry  and  detainer  have  already  been  considered.'     It  re- 


1*  No  specific  proviiion  is  made  &■ 
to  the  time  within  nhicb  ao  appeal  in 
inaolveocy  may  be  taken.  The  court, 
in  the  caM  cited^  said:  "There  ii, 
however,  no  description  of  an  order 
in  that  subdivijion  which  would  in- 
olnde  an  order  granting  a  discharge." 

*■  See  section  71,  Inaolvent  Act  of 
1S9S.  See,  also,  Mction  6B31,  B«- 
viaed  Codes  of  Colorado;  section  3B79, 
Cutting's  Compiled  Laws  of  NiTvada 
(section  SO,  Civil  Practiee) ;  section 
2867,  CompUed  Laws  of  New  Mexico; 
tection  7804,  Revised  Codes  of  North 
Dakota;  eeetion  3SS8,  Compiled  Stat- 
utes of  Wyoming. 

1  Sfe  section  175,  ante. 

ATizona:  No  speciflc  provision  is 
made  for  appeals  from  the  distriet 
courts  to  the  supreme  court,  although 
seetioQ  2684,  Bevised  Statutes  (sec- 
tion 17),  authori»e*  appeals  from  the 
justice's  court  to  the  district  court. 
The  language  of  section  1493  (sactian 
264,  Civil  PrHctice)  is  broad  enough, 
however,  to  cover  such  an  appeal,  pro- 
vided the  amount  in  dispute  (see  sec- 
tion 1212  [section  3,  Civil  Practice], 
subdivision  1),  is  eufficJent.  See 
Bishop  V.  Perrin,  3  Ariz.  350,  29  Pac. 
648. 

California.'  Section  52,  subdivision 
8,  Code  of  Civil  Procedure,  authorires 
appeals  from  judgments  in  actions  in 
forcible  entry  and  detainer,  from  the 
superior  to  the  supreme  court,  and  this 
provision,  by  the  effect  of  the  1904 
'    to   section    4,    article    6, 


transfers  such  appellate  jurisdiction 
to  the  district  courts  of  appeals.  Sec- 
tion 1178,  Godfl  of  Civil  Procedure, 
also  furnishes  the  necessary  authority 
for  appeals  to  the  higher  court. 

Colorado:  Section  1992,  Mills'  An- 
notated Statutes,  provides  for  appeals 
and  writs  of  error  in  actions  for  for- 
cible entry  and  detainer  to  tbe  supreme 
courts  "as  in  other  cases,"  with  cer. 
tain  provisos  as  to  the  undertaking 
OD  appeal,  q.  v. 

idoAo;  Section  5109,  Bevised  Ctedes 
of  Idaho,  provides  that  the  provisions 
of  the  code  relating  to  new  trials  and 
appeals  sball  apply  to  the  action  of 
forcible  entry  and  detainer,  so  far  as 
applicable.  (Corresponding  to  sec- 
tion 1178,  Califorma  Code  of  Civil 
Procedure.) 

Montana:  Section  7287,  Bevtsed 
Codes  (section  2098,  Code  of  Civil 
Procedure),  makes  the  some  applies, 
tion  of  the  general  rules  as  to  new 
trials  and  appeals  that  the  eodea  of 
Califoruia  and  Idaho  make. 

Nevada:  Section  3S34,  Cutting's 
Compiled  Laws  (section  13),  provides 
as  follows:  "The  proceedings  .... 
shall  be  the  same  as  in  other  eiril 
cases,  except  as  herein  otherwise  pro- 
vided, and  judgment  shall  t>e  entered, 
....  and  all  other  proceedings,  both 
before  and  subsequent  to  judgment, 
be  had  as  in  other  civil  eases." 

New  Mexico:  No  speciflc  provision 
is  made  for  appeal  to  the  supreme 
court,  but  sestioua  3357-3360  provide 
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mains  only  to  couBider  tbe  provisions  of  the  statute  in  relatioo  to 
appeals  in  sncli  actions.  Prior  to  1866  there  was  no  express  provi- 
sion of  the  statate  anthoriKing  appeals  in  these  actions.  And  the 
question  as  to  whether  the  statute  authorized  appeals  to  the  supreme 
court  does  not  seem  to  have  been  decided.  In  1866  section  359  of 
the  Practice  Aet  was  amended  so  as  to  provide  (among  other  things) 
that  appeals  could  be  taken  to  the  supreme  court  from  the  final 
judgment,  and  from  certain  orders  in  actions  of  "forcible  entry 
and  detainer."  This  provision  was  reproduced  in  substance  in 
section  966  of  the  Code  of  Civil  Procedure,  as  first  enacted,  and  as 
amended  in  1874.  The  sections  referred  to  are  quoted  in  the  pre- 
ceding section  of  this  treatise,  and  need  not  be  repeated  here.  After 
the  creation  of  the  superior  courts  by  the  Constitution  of  1879,  these 
actions  were  required  to  be  commenced  therein,  and  the  subject 
of  appeals  is  regulated  by  section  963,  providing  for  appeals  from 
those  courts. 

The  term  "actions  of  forcible  entry  and  det^er"  inclndes  ac- 
tions of  unlawful  detainer.* 

§  202a.  Jitdgmentfl  and  Orders  in  Criminal  Cases.— As  hereto- 
fore noted,'  the  Constitution  gives  to  both  appellate  tribanals  juris- 
diction in  criminal  cases,  but  "on  questions  of  law  alone."  No 
further  limitation  than  is  contained  in  this  quoted  phrase  is  to  be 
found.  Unlike  the  provision  in  reference  to  probate  matters,  juris- 
diction in  criminal  cases  is  not  limited  to  such  "as  may  be  pro- 
vided by  law."  Yet,  the  legislature  has  apparently  attempted  to 
limit  appeals  in  criminal  as  it  has  in  probate  matters,  and  in  the 
same  way,  bnt  without  the  same  constitutional  authority,'  and  the 

for  appeals  to  the  district  eonrt  from  Washington:  Section    B2Q,   B«m.   ft 

lower   courts,   and   the   lait-nmnbered  B&l.  Code   {■ection  S544,  Bal.  Code), 

wction  eontains  a  leteitnee  to  a  tub-  provides   for   tbe   application   of   tba 

aeqaeot  appeal  to  the  higher  eoart.  general   provisions    as   to    new   trials 

Oklahoma:  No  specific  provision  is  and    appeals    in    actions    of    forcible 

made   for  an  appeal   to  the  supreme  entry  and  detainer. 

eonrt  in  actions  of  forcible  entrf  or  >  CauJfield  v.  Stevens,  28  Cat.  118; 

detainer;   but   provision  is  made   for  Brummagim  v.  Spencer,  29  Cal.  661; 

appeals    to    the    counlj    court.     See-  Stoppelkamp  v.  Mangeot,  42  Cal.  316; 

tion   6336  et  aeq.,  and  section   6306,.  Johnson  v.   Chel;,  43   Cal.   299.     And 

Compiled  Lavrs  of  1909.  see  Ivory  v.  Brown,  137  Cal.  603,  70 

South  Dalota:  Tbe  remark  above  Pae.  657. 

made  with  respect  to  Oklahoma  is  ap-  i  Section  ITSa,  ante, 

plieable  here.    See  section  108,  Code  >  The  sections  of  the  code  covering 

of  Civil  Procedure.  the  subject  are  1237,  1238  and  1259, 

ntah:  Section  3536,  as  to  spedflc,  California  Penal  Code.    The  first  desig- 

sod  section  35S7,  aa  to  general,  pro-  nates  what  judgments  and  orders  are 

riaion  for  appeals.  appealable    b;    the    defendant;    the 
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courts  have  seemed  to  recognize  this  exercise  of  power,  and  to  apply 
the  same  doctrine  of  expressio  itniiu  est  exclugio  tUteritu  that  has  ao 

Appeal  by  Feople,  or  State:  Section 
1038,  Penal  Code  of  AriioiiA,  from 
the  jadEment,  on  a  qnestion  of  Inir 
alone.  Section  fi043_,  BCTised  Codes 
of  Idaho,  U  lubstantiallj  the  same  a« 
the  California  section,  except  that  bji 
appeal  la  alloired  from  n  judgment  on 
a  demurrer  to  tbe  indictment  or  in- 


Mcond,  what  b;  the  people,  and  the 
third  provides  for  the  review  on  appe*I 
from  the  j«d^:ment  of  "an^  qnestion 
of  law  involved  in  xny  ruling,  order, 
instraetion,  or  thing  whatsoever,"  etc. 
The  flnt  two  leetfont  provide: 

"8«c.  1237.  An  appeal  may  be 
taken  bj  the  defendant: — 

"1.  From  B  final  jadgment  of  con- 
viction; 

"3.  From  an  order  denying  a  mo- 
tion for  a  new  trial; 

"3.  From  anj'  order  made  after 
judgment,  affecting  the  lubetantial 
fights  of  tbe  party. 

"'See.  123S.  An  appeal  nuty  be  taken 
by  the  people: — 

"1.  From  an  order  setting  aside  the 
indictment  or  information; 

"2.  From  a  jndgment  for  the  de- 
fendant on  a  demnrrer  to  the  indiet- 
ment,  accusation  or  information; 

"3.  From  an  order  grantinjr  a  new 

"4  From  an  order  uresting  judg- 
ment; 

"5.  From  an  order  made  after  judg- 
ment, affecting  the  substantial  righta 
of  the  people." 

Prior  to  1B05  there  was  a  sixth  sub- 
division providing  for  an  appeal  from 
■n  order  directing  the  jury  to  bring  in 
a  verdict  of  acquittal.  The  legislatnra 
of  that  year,  however,  in  recognition 
of  tbe  decisions  of  the  supreme  court 
(see  People  v.  Horn,  70  Cal.  17,  11 
Pac.  470;  People  v.  Daniela,  105  CaL 
£62,  36  Pac.  720;  People  t.  Boberta, 
114  Cal.  67,  45  Pac.  lUlfl;  People  v. 
Ten-ill,  132  Cal.  497,  64  Pac  SB4: 
People  V.  Stol!,  143  Cal.  B8B,  77  Pac. 
818) ,  to  the  elTect  that  such  an  appeal 
would  in  any  case  be  unavailing,  re- 
pealed that  subdivision.  With  refer- 
ence to  this  amend ment,  the  code 
commissioner  says:  "The  change  eon- 
eistfl  in  the  omission  of  subdivision  6, 
because  the  court  cannot  make  the 
order  therein  referred  to,  its  action 
therein  being  limited  to  Bdvising  the 
jury  to  acquit  {see  section  1118,  Penal 
Code),  and  if  this  advice  is  followed, 
an  appeal  is  necessarily  unavailing, 
because  a  defendant  after  his  acquit- 
tal cannot  be  placed  on  trial." 

Corresponding  provjaiona  in  other 
codes  are  u  foUowai 


UoD  9398,  Beviaed  Code*  of  Montana 
(section  2273,  Cods  of  Civil  Pro- 
cedure), same  as  the  California  section 
except  that  the  first  subdivision  is 
omitted,  and  another  snbdi vision  ia 
added,  allowing  an  appeal  from  an 
order  directing  a  judgment  for  the 
defendant.  SKtion  3411,  Compiled 
Laws  of  Now  Mexico,  when  the  In- 
dietment  is  quashed,  or  held  insuffl- 
eient  on  demurrer,  or  judgment  ar- 
rested, the  defendant  may  be  com- 
mitted for  another  indictment,  or  an 
appeal  may  be  prosecuted.  Section 
10,138,  Bevised  Codes  of  North 
Dakota,  same  as  the  Idaho  section. 
Section  6947,  Compiled  Laws  of 
Oklahoma,  authorizes  an  appeal  by  the 
state  in  tbe  following  eases  only:  1. 
Upon  judgment  for  the  driendant  on 
quashing  or  setting  aside  an  indict- 
ment or  information:  &.  Upon  an 
order  of  court  arresting  judgment. 
3.  Upon  a  question  reserved  by  the 
state.  Section  1007,  lord's  Or^on 
Laws,  from  a  jndgment  for  the  de- 
fendant on  a  demurrer  to  the  indict- 
ment, and  in  arrest  of  jndgment.  Sec- 
tion 483,  Criminal  Code  of  South 
Dakota,  authorizes  a  review  on  writ 
of  error  in  the  supreme  court,  in  the 
fallowing  eases:  1.  From  a  judgment 
for  the  defendant  on  a  demurrer  to 
tbe  indictment  or  information;  2. 
From  an  order  setting  aside  the  indict- 
ment or  information,  or  arresting  the 
judgment;  3.  From  an  order  gian ting 
a  new  trial.  Section  4958,  Compiled 
Taws  of  Utah,  authorizes  appeals  by 
the  state,  as  follows:  1.  From  a  judg- 
ment for  tbe  defendant  on  a  demurrer 
to  the  information  or  indictment;  2. 
From  an  order  arresting  judgment; 
S.  From  an  order  made  after  judg- 
ment afFecting  the  substantial  rights 
«f  the  state ;  4.  From  an  order  of  the 
court  directing  the  JU17  to  And  for  Uw 
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often  been  applied  ia  probate  appeals.*    They  Itsve  thus  frequently 
entertained,  and  refused  to  entertain,*  appeals  from  jnc^^menta  and 

defendant.  SMtiaii  1710,  Bern.  A 
BaJ.  Code  of  WfrBhinetaii  (nctioii 
6500,  Bal.  Code),  provides  that  the 
state  iball  not  be  allowed  to  appeal 
"except  when  the  error  complained  of 
is  in  aetting  aside  the  indictment  ox 
information,  or  in  arreating  the  judg- 
ment on  the  ^ound  that  the  facta 
stated  in  the  indictment  ot  informa- 
tion do  not  constitute  a  crime,  or  is 
some  other  material  error  in  law  not 
affecting  the  acqnittal  of  the  prisoner 
on  the  merita." 

Appeal  by  Defenda»t :  Section  1042 
'  Penal  Code  of  Arixona,  from  a  flnaf 
judgment  of  conviction,  and  from  any 
order  after  jndgment  affecting  the 
Bubatantial  rights  of  the  party.  Sec- 
tion 8042,  Benwd  Codes  of  Idaho, 
same  as  the  California  section.  Sec- 
tion 9397,  Revised  Codes  of  Montana 
(section  2272,  Penal  Code),  same  as 
California.  Section  3406,  Compiled 
Xaws  of  New  Mexico,  from  all  final 

Slgments.  Section  10,137,  Be  vised 
des  of  North  Dakota,  same  as  Cali- 
fornia, exDept  that  an  appeal  may  be 
prosecuted  from  an  order  refusing  a 
motion  in  arrest  of  judgment.  Sec- 
tion 6945  Compiled  Lavrs  of  Okla- 
homa, authorizes  an  appeal  as  a  mat- 
tar  of  right  by  defendant  from  any 
jndgment  against  him.  Section  1606, 
Lord's  Oregon  Laws,  from  a  judg- 
ment of  conviction,  refusing  to  dismiss 
the  indictment,  and  any  intermediate 
order  or  proceeding  forming  a  part  of 
the  judgment -roll  may  be  reviewed  on 
appeal.  Section  4S1,  Criminal  Code 
of  South  Dakota,  a  vrrit  of  error  by 
defendant  lies  to  the  supreme  court: 
1.  From  a  final  judgment  of  convic- 
tion; 2.  From  an  order  refusing  a 
motion  in  arrest  of  judgment;  3. 
From  an  order  refusing  a  motion  for 
a  new  trial;  4.  Upon  bills  of  excep- 
tions for  any  of  the  causes  mentioned 
in  section  419  of  this  code;  section 
49S7,  Compiled  Lair*  of  Utah,  au- 
thorises an  appeal  by  the  defendant: 
1.  From  a  final  judgment  of  convic- 
tion; 3.  From  an  order  made  after 
jndgment,  affecting  the  substantial 
rights  of  the  par^.  Section  4434, 
Cutting's  Compiled  Laws  of  Nevada 
(section  489,  Civil  Practice),  provide* 
that  either  party,  th»  defendant  oi 


people,  may  appeal  from  the  final 
jndgment,  and  from  an  order  of  the 
district  eonrt  allowing  a  demurrer 
granting  or  refusing  a  new  trial." 

No  special  provision  is  made  for 
appeals  by  the  defendant  in  criminal 
proceedings  in  the  Washington  code. 

Sections  1478  and  1479,  Mills'  An- 
notated Statutes^  provide  for  appeals 
by  either  party  udiscriminately. 

s  See  section  200,  ante,  as  to  ap- 
peals in  probate  matters. 

«  The  following  appeals  by  the  de- 
fendant have  been  entertained:  From 
an  order  under  section  1227  directing 
the  execution  of  an  unexecuted  sen- 
tence of  desith,  and  fixing  the  date 
therefor.  People  v.  Bprague,  54  Cal. 
92 ;  People  T.  MeNultr,  95  C^.  594, 30 
Pac,  963;  People  v.  Durrant,  119  Cal. 
64,  SO  Pac.  1070;  S.  C,  119  Csl.  201, 
Bl  Pae.  185.  From  a  similar  order 
tigning  a  deatk  uiorrant  under  the 
provisions  of  section  1217,  Penal  Code. 
People  V.  Ebanks,  117  Cal.  652,  49 
Pac.  104B,  40  L.  B.  A.  269;  but  see 
People  V.  FlanneUy,  128  CaL  83,  60 
Pac.  670;  and  see  note  25k,  section 
196,  ante.  From  an  order  directing 
entry  of  judgment  nunc  pro  (unc. 
Ward  V.  Dunne,  13S  Cal.  19,  68  Pac 
105;  and  see  People  v.  Lenon,  70  Cal. 
625,  831,  21  Pac.  967.  From  an  order 
refusing  to  vacate  an  order  correcting 
the  minutes  in  respect  of  the  defend- 
ant's plea.  People  v.  O'Brien,  4  Cal. 
App.  723,  89  Pae.  438.  From  an 
order  denying  a  motion  to  set  aside  a 
sentence  upon  a  plea  of  guilty  for 
alleged  duress.  People  v.  Peres,  9 
Cal.  App.  265,  9B  Pac.  870. 

The  folloning  appeals  by  the  people 
have  been  entertained:  From  a  judg- 
ment for  the  defendant  upon  a  de- 
murrer to  the  indictment.  People  v, 
Jordan,  65  Cal.  644,  4  Pac.  683. 
Prior  to  1005  appeals  were  entertained 
^rom  orders  directing  the  jury  to  re- 
turn a  verdict  of  acquittal,  but  sub- 
division 6,  under  which  the  appeals 
were  taken  was  repealed.  See  note 
2,  mpra.  From  an  order  sustaining 
a  demurrer  to  the  indictment.  People 
T.  Lee,  107  Cal.  477,  40  Pac.  754. 

In  all  tkie  above  casee,  if  the  order 
was  not  one  designated  eo  nomine  in 
one  or  the  other  of  the  two  sections 
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orders  in  crimiDal  actions,  upon  the  sole  ground  that  they  were  or 
were  not  authorized  by  the  code. 

It  most  be  granted  that  the  language  of  the  code  is  sufficiently 
comprehensive  to  provide  a  right  of  review  on  appeal  of  practically 
every  possible  judgment,  order,  ruling,  or  matter,  that  can  be  said 

(1237  aod  1238,  Penal  Code)  u  ap- 
pealable, the  right  of  appea]  wad  re- 
ferred to  either  the  third  Bub di via! on 
of  lection  1237  or  tha  fifth  Bnbdiviaion 
bf  BectioD  1S3S,  aa  an  order  alter 
judgment  affecting  tbe  eubatantial 
rights  of  the  appellant. 

In  other  jurlsdictioni  the  following 
appeaU   were   allowed: 

Fram  an  order  denying  a  motion  in 
arreflt  of  judgment.  State  t.  Kings- 
loj,  10  Mont.  537,  26  Pac.  1066. 
From  a  judgment  of  diamisaal,  dia- 
charging  the  defendant,  and  releasing 
Mb  bail.  State  v.  Booth,  21  Utah,  88, 
59  Pae.  5S3.  From  an  order  refusing 
to  set  aeidff  the  judgment  and  grant 
a  naw  trial  on  fact*  diacovered  after 
rendition.  State  t.  Morgan,  23  Utah^ 
212,  64  Pac.  356. 

A  right  of  appeal  does  not  exiat  in 
tbe  Btate  or  people  from  a  judgment 
or  order  in  favor  of  a  defendant  in  a 
erimiaal  caae  unleaa  eipreBSlj  given 
by  Btatute.  Stato  v.  Bideobaugh,  5 
Idaho,  710  51  Pae.  750.  And  bm 
State  V.  Mjnniek,  33  Or.  158,  54  Pac. 
223}  Citj  V.  Erickson,  39  Or.  1,  62 
Pac.  753. 

Tbe  folloirii^  appe»U  bj  the  d«- 
fendant  were  refused:  From  a  judg- 
ment upon  a  plea  of  farmer  eon  vie- 
tion.  People  v.  Majora,  63  Cal.  100, 
S  Pae.  401.  From  an  order  denjing 
a  motion  in  arreat  of  judgment.  See 
•eetion  184,  ante,  note  21a,  and  aee- 
tion  195,  luite,  nat«  11m.  From  an 
order  denj'ing  a  motion  to  set  aside  an 
indictment.  People  v.  Simmona,  119 
Cal.  I,  50  Pae.  844.  From  an  order 
refusing  to  settle  a  bill  of  exceptions. 
See  People  ■?.  Jackson,  138  Cal.  32, 
70  Pac.  919 ;  and  aee  section  146,  ante. 
From  an  order  denying  a  poatpone-* 
ment  of  a  trial.  People  v.  Buck,  151 
Cal.  667,  91  Pac.  529;  People  t.  Be- 
Botd,  154  Cal.  363,  07  Pae.  8T1. 
From  an  order  refusing  to  set  aside  an 
informatioa  or  indictment.  People  v. 
Izlar,  8  Cal.  App.  BOO,  97  Pac.  685. 
From  a  verdict.     People  v.   Zimmer- 


man, 11  Cal.  App.  115,  104  Pae.  S90; 
People  T.  Garwood,  11  Cal.  App.  665, 
106  Pae.  113. 

The  following  appeals  bj  the  peo- 
ple were  refused:  Fcom  an  order  dis- 
missing an  information  for  vrant  of 
praaecution.  People  t.  Hollis,  65  CaL 
7S,  2  Pae.  893.  And  from  an  order 
dismissing  a  criminal  aotion  under 
section  1385,  Penal  Code.  People  t. 
More,  71  Cal.  646,  12  Pac.  631;  and 
see  People ,  v.  Jordan,  65  Cal.  644. 
These  two  orders  are  akin  to  the 
nolle  prosequi  of  the  English  practice 
and  of  that  of  many  of  the  atatea  of 
the  Union.  From  an  order  setting 
aaide  an  information.  People  t. 
Bichter,  113  Cal.  473,  45  Pae.  Sll; 
People  *.  Higgins,  114  CaL  63,  45 
Pac.  1004.  From  an  order  setting 
dovrn  a  bill  of  ezceptione  for  aettle- 
mcnt,  and  giving  the  district  attorney 
time  to  file  amendments  thereto.  Peo- 
ple V.  Blis,  3  Cal.  App.  162,  84  Pae. 
676. 

In  all  of  these  easea  the  refusal  to 
entertain  the  appeal  was  based  upon 
the  failure  cf  sections  1237  and  1238, 
California  Penal  Code,  to  designate  the 
same  as  appealable  orders,  but  it  is  to 
be  noted  that  in  every  ringle  case  an- 
other reason  is  apparent  which  might 
well  be  referred  to  as  a  reason  for  the 
decision.  In  most  of  the  easea  cited, 
the  order  was  one  reviewable  on  ap- 
peal from  the  judgment. 

In  other  jurisdictions  the  follow- 
ing appeals  were  disallowed:  From 
an  order  of  discharge  on  habeat 
corpus.  Clasby  v.  Hampton,  3  Utah, 
183,  1  Pae.  852.  Also  Mead  v.  Met- 
calf,  7  Utah,  103,  25  Pac.  729.  Prom 
an  order  granting  defendant  a  new 
trial  an  appeal  by  the  state  is  not 
allowed  upon  "a  question  of  law  re- 
served" by  it.  State  v.  Northrop,  13 
Mont,  522,  33  Pac.  228.  An  order 
overruling  an  application  for  a  changs 
of  the  place  of  trial.  State  v.  Beed, 
3  Idaho,  554,  32  Pae.  202.  An  order 
of  forfeituro  of  cash  bail.     People  v. 
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to  affect  the  sobstaatial  rights  either  of  the  people  or  the  defend- 
ant,* and  for  this  reamn  may  be  said  to  prescribe  what  orden  or 
jadgmenta  may  be  separately  appealable,  and  what  reviewable  on 
appeal  &om  some  other  order  or  jadgment,  and  thus  rather  to  pro- 
vide a  procedure  than  to  limit  appeals;  bat  in  one  instance  the  right 
of  review  on  appeal  is  expressly  denied,  and  it  ia  a  serious  question, 
and  one  which  the  supreme  court  has  not  determined,  although  it 
had  at  least  one  opportunity  to  do  so,*  whether  this  denial  is  not  in 
effect  the  denial  of  a  constitutional  right. 

Section  1227,  Penal  Code,  provides  for  an  order  directing  the 
warden  of  the  state  prison  to  execute  a  sentence  of  death,  and  fixing 
the  date  of  such  execution.  Thia  order  was  held  appealable,  as  an 
order  after  judgment  affecting  the  substantial  rights  of  the  de- 
fendant, bat  the  legislature,  in  recognition  of  this  condition,  and 
apparently  seeking  to  curtail  the  power  of  a  convicted  person  to 
delay  the  administration  of  justice,  provided  that  there  should  be 
no  appeal  from  such  an  order.  As  elsewhere  noted,  this  proviso  has 
not  received  judicial  construction.  Until  it  does  it  must  remain  an 
open  question  as  to  whether  the  power  of  the  legislature  extends  to 
such  a  limitation. 


TremftTce,  S  Utah,  331,  8  Pse.  85. 
An  order  directing  the  jar;  to  acquit. 
Territoiy  t.  LanD,  8  Mont.  322,  20 
Fac.  652.  Alao  State  t.  Eubbell,  18 
WBah:  482,  51  Pae.  1030.  An  order 
cvermliDfF  k  demurrer  bj  the  itate  to 
defeudant'i  plea.  Btate  v..  Minniek, 
33  Or.  158,  54  Pae.  223.  A  judement 
of  acquittal  in  which  the  error  sUe^d 
affected  the  acquittal  on  the  merits. 
State  T.  Haran,  19  Wash.  706,  53  Pae. 
346;  Btate  f.  Annitrong,  19  Wuh. 
706,  53  Pac.  351.  Order  grantinff  de- 
fendant a  new  trial.  Stata  t.  Jabn- 
■on,  24  Wash.  75,  63  Pae.  1124.  A 
refural  of  a  dittrict  judge  to  grant 
a  certifleate  of  probable  cause.  State 
V.  Broadbent,  37  Mont.  63,  89  Pae. 
323.  Ad  order  onrruling  a  deuiurrer 
to  a  plea  of  former  acquittal.  Ter- 
ritory T.  Pratt,  11  N.  M.  500,  70  Pao. 
562.  The  denial  of  a  motion  for  a 
new  trial  IB  not  appealable  in  Wash- 
ington. State  T.  Xandea,  2fl  Waib. 
'  326,  67  Fse.  72.  An  order  fixing  the 
StwTiM—ai 


date  of  tbo  execution  of  a  sentence  of 
death.  State  v.  Seaton,  £7  Wash.  120, 
67  Pac.  672.  An  order  lustaining  and 
granting  a  motion  bj  the  county  attor- 
ney to  dismiss  the  action.  State  t. 
Barnard,  13  Idaho,  439,  90  Pae.  1. 
An  order  overruling  a  motion  in  ar- 
rest of  judgment.  State  t.  Beeskove, 
34  Mont.  41,  S5  Pae.  376,  A  judg- 
ment overruling  a  motion  for  a  new 
trUl.  McLeilan  v.  State,  2  Okl.  Cr. 
633,  103  Pac.  S76. 

■  It  ia  to  be  notad  that  0very  pos- 
sible matter  is  hero  well  eovered  ex- 
cept a  judgment  of  acquittal,  from 
which  no  appeal  would  be  availing 
by  reason  of  the  provision  of  the  Con- 
atitution  (article  1,  section  13)  with 
reference  to  the  inhibition  as  to  second 
jeopardy. 

■  See  People  v.  Pallon,  1S4  Cal. 
743,  99  Pae.  202,  whffiv  the  court  de- 
clined to  decide  this  point,  but  went 
to  the  merits.  See,  also,  section  196, 
ante,  note  25k. 
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CHAPTER  XXXI. 

PARTIES  WHO  MAT  APPEAL. 

§  203.  Who  mi^  Appeal.— The  proviaion  of  the  act  of  1850 
was  that  an  appeal  could  be  taken  "by  any  person  interested."* 
The  provision  of  the  act  of  1851  was  that  "any  party  aggrieved  may 
appeal  in  the  cases  prescribed  in  this  title."* '  This  provision  has 
never  been  amended.**  It  was  reproduced  in  the  Code  of  Civil 
Procedure  upon  the  latter'a  adoption,  and  is  still  in  force  in  the 
exact  langnagfi  of  the  old  Practice  Act.*  The  section  of  the  code 
also  defines  the  parties  to  an  appeal  in  the  following  language:  "The 
party  appealing  is  known  as  the  appellant,  and  the  adveise  party 
as  the  respondent. '  '** 

In  order  to  be  entitled  to  an  appeal  under  this  provision  a  person 
must,  therefore,  be  a  "party,"  and  he  must  be  "ag^eved."  These 
two  requirements  will  be  separately  considered. 

1,  The  appellant  must  be  a  "party."  Only  parties  to  the  record 
can  prosecute  an  appeal  from  the  action  of  the  nisi  prius  court. 
Strangers  to  the  record  have  no  direct  right  of  appeal.*"  This  has 
been  held  to  be  the  true  significance  of  the  word  "party"  as  here 
used.  It  was  formerly  held  that  the  meaning  was  even  more  re- 
stricted, as  that  no  person  not  a  party  to  tke  action  or  proceeding 
can,  as  a  general  rule,  prosecute  an  appeal  from  an  order  or  judg- 
ment made  therein.    And  it  is  not  entirely  clear  that  such  is  not 

1  Iawi  of  1850,  p.  4S1,  pee.  258.  Sw   coda    lectioiii   set   out   in   the 

*  lAwa  of  1851,  p.  104,  lee.  335.  preceding    note.     Also    sectiaii    1494, 

■^  An  attempt  was  made  to  ameod  Beiued   Statut«a  of  Ariiona,  wben 

thia  aeetton  along  with  ntunerona  others  the  partiea  are  oallod  the  appellant 

in  aeeordanee  with  the  reeommeiida-  and  appellee,  and  section  14S5,  irbere 

tiong   of   the   code   eommisiionen   in  the  parties  to  the  writ  of  error  are 

1901,  bnt  the  act  of  amendment  waa  called  phiictifT  and  defendant  in  error. 

held  anconatitutionaL  Also  section  7203,  Revised  Codes  of 

■  Section   93S,   California   Code   of  North  Dakota,  and  section  1717,  Rem. 

Civil  Procedure.  &  Bal.  Code  of  Washington   {aection 

See,    also,    to   same    effect,   Bection  6501,  Bal.  Code). 
4802,   BeTised   Codes   of   Idaho;    sec-  ">  De   Lappo   t,   Sullivan,   7   Colo. 

tion  7097,  Sevieed  Codes  of  Montana;  182,  2  Pac.  926;  Chapman  r.  Pocoek, 

aection  3424,  Catting*!  Compiled  Laws  7   Colo.   204,  3  Fae.   219;   Qaimbr  v. 

of  Nevada;    section   26SS,   subeeetion  Bo^d,  8  Cola.  194,  S  Pae.  462 ;  Metzler 

ISl,  Compiled  Laws  of  New  Mexico;  v.  James,  12  C61o.  322,  19  Pac.  885; 

section    1716,   Bem.   &   Bal.    Coda   of  Bchiffer  v.  Adams,   13   Colo.   572,   22 

WasbingtOD  (section  6500,  Bal.  Cod?).  Pac.  964;  Teller  v.  Hartman,  16  Colo. 

*•■  Section   938,  California  Code  of  447,  27  Pac.  047. 
Civil  Procedure. 
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now  the  recognized  role.  Id  Montgomery  t.  LeaTenworth,*  it  waa 
held  that  the  assignee  of  the  plaintiff  conld  not  take  an  appeal  from 
an  order  diatribnting  funds  realized  tmder  the  jadgment,  and  the 
court  said : 

"This  order  gives  him  no  right  in  this  suit,  and  no  appeal  prose- 
cuted b;  him  can  be  sustained,  aa  he  is  not  a  party  to  the  cause." 

So  in  Senter  v.  De  Berual  *  the  court  said : 

"The  code  provides  that  any  party  ag^eved  by  the  jadgment  of 
the  district  court  may  appeaL  ....  By  'any  party'  is  to  be  under- 
stood, as  we  consider,  any  person  who  is  a  party  to  the  action." 

So  in  Estate  of  MoDermott,**  where  there  was  an  attempted  ap- 
peal by  the  surety  on  an  administratrix's  bond,  from  an  order  dis- 
allowing her  accounts,  the  court  said : 

*'A  surety,  merely  as  such,  has  no  right  to  appeal  from  a  judg- 
meat  against  the  principal.  In  order  to  be  entitled  to  an  appeal 
under  the  section  of  the  code  above  referred  to,  a  person  must  have 
been  a  party  to  the  action  or  proceeding  in  the  court  below." 

But  in  Estate  of  Crooks  *"  somewhat  different  phraseology  was 
made  use  of.     The  court  there  said : 

"Aa  a  rule  one  who  is  not  a  party  to  the  record  cannot  appeal  in 
bis  own  name.  One  not  a  party  to  an  action  or  a  proceeding  may 
sometimes  appeal,  but  in  some  way  his  interest  must  be  made  to  ap- 
pear in  the  record,  and  he  may  be  a  party  to  the  ruling  appealed 
from." 

So,  also,  in  Elliott  v.  Superior  Court,**  the  court  made  use  of  the 
following  language : 

*  i  Cal.  S7.    It  i«  not  eleer  whether  The  buBband  U  not  a  party  to  a 

this   deciiion   was   undei   th0   act   of  judgment  on  his  petition  lor  the  re- 

18S0  or  that  of  1851.  moval  ot  the  adminiitrator  of  the  ea- 

■  38  Cal.  63T.     The  deciBion  In  thia  tata    of    hii    deeeaaed    wife    on    the 

««•«  waa  that  on  an  appeal  from  the  ground  of  fraud  in  the  procnremeiit 

whole   of  a  judgment  in  a  partition  of  the  appointment,  after  a   bearinK 

suit   the   notice    of    appeal    must    be  upon  tha  iaiue  of  fact  raiaed  by  such 

served  on  all  the  partiea  to  the  aetlon.  petition.     Roberta    v.    More,    5    Colo. 

••  127  Cal.  450,  58  Pac.  783.  App.   511,   39   Pat   348.     Since   pro- 

n  125  Cal.  459,  58  Fae.  89.  eeedinga  for  the  removal  of  a  county 

»•  144  Cal.  501,  77  Pae.  1109.     8e«,  officer   are   not   criminal   proceedings, 

also,   Delmas   v.   Superior  Court,   144  the  informant   is  a  party  in   interest 

CaL  510,  77  Pae.  1132.  and  entitled  to  appeal  from  the  juiig- 

The  rule  hare  itated  waa  upheld  in  ment.     Pouting   v.   Isaman,   7    Idaho, 

the  following  eaaes;   Commissioners  v.  2a3,  62  Fae.  680.     A  garnishee  la  a 

Chnraing,  4  Colo.  App.  321,  35  Fae.  party  to  the  proceediuKB  between  tho 

918;    %Bter   v.    Oaff,    2    Colo.    225;  creditoi  and   original  defendant,  and 

Fiseher  t.  Hanna,  21  Colo.  9,  39  Pae.  can    appeal    from    a    flnal    jndgment 

420;    Nicol    r.    Skagit    etc.    Co.,    12  thereon.     Santa  Fe  ate.  Co.  v.  Bosaut, 

Wash.  290,  40  Pac.  984.  10  N.  M.  322,  62  Pae.  B77. 
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"Bat  it  has  bees  settled  as  a  rule  of  practice  1^  a  lon^  series  of 
decisions  that  only  a  party  to  the  record  can  appeal,"  etc. 

The  words  italicized  were  thus  emphasized  by  the  learned  chief 
justice  who  wrote  the  opinion.  It  is  not  to  be  anderstood  that  the 
mere  mention  of  a  person  eo  nomine  in  the  record  ia  sufficient,  any 
more  than  it  is  essential  that  he  should  be  made  a  party  to  the  orig- 
inal action.  The  true  rule  is  believed  to  be,  that  although  not  an 
original  party  plaintiff  or  defendant,  a  person  interested  in  the 
litigation  may  be  made  a  "party"  within  the  meaning  of  section 
938,  so  as  to  enable  him,  if  aggrieved,  to  prosecute  an  appeal  from 
the  judgment  or  order,  although  as  such  pariy  his  interest  may  be 
so  distinct  from  that  of  either  of  the  original  parties  that  he  can- 
not be  said  to  be  a  party  to  the  action  as  originally  constituted  at 
all.  In  other  words,  he  becomes  what  may  be  best  defined  as  a  party 
to  the  record.  Intimations  of  this  distinction  are  to  be  found  in 
some  of  the  later  cases.  Thus  in  the  case  last  above  cited  (Elliott 
V,  Superior  Court)  it  was  said  of  such  an  interested  party:  "He 
may  make  himself  a  party  by  moving  to  set  aside  such  judgment  or 
order,  and  if  his  motion  is  denied,  may,  on  appeal  from  that  order, 

have  the  proceeding  of  which  he  complains  reviewed "  This 

is  the  method  most  often  parsued  by  those  who  are  aggrieved  by  ex 
parte  orders.  Indeed,  none  other  is  available."'  Conceding  that 
such  persons  were  not  parties  to  the  action  at  the  outset,  the  mere 
motion  to  vacate  or  set  aside  the  obnoxious  order  or  judgment  can 
in  no  ordinary  sense  be  held  tc  make  them  so,  particularly  when 
their  motion  is  denied.  But,  as  above  intimated,  they  may  become 
thereby  parties  to  the  record. 

The  most  common  methods  open  to  such  as  are  not  original  par- 
ties, but  are  aggrieved  by  the  judgment  or  order,  are,  by  interven- 
tion and  by  motion  to  vacate  or  set  aside.  It  was  held  in  an  early 
case  that  a  motion  for  leave  to  intervene,  although  denied,  makes 
the  mover  a  "party"  within  the  meaning  of  the  provision,'  So 
where  a  person  who  was  not  a  party  to  the  action  was  about  to  be 
removed  from  the  possession  of  land  under  a  writ  of  assistance,  it 
was  held  that  he  could  move  in  the  court  below  for  an  order  setting 
aside  the  order  allowing  the  writ,  and  could  appeal  from  the  order 

M  See  SMtion  199,  out*.  S9.     But  sppIieatiaD  muit  be  made  in 

•  Coburn  v.  Smart,  BS  Cal.  742.  time.  Whalen  v.  HeMahaii,  16  Colo. 
Compare   People   t.   Ffeifer,   S9   CaL       373,  S9  Pac.  583. 
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denying  his  motion.*  Bat  he  could  not  take  an  appeal  without  fint 
moving  in  the  court  below.* 

But  there  are  other  methods  which  are  sometimes  available.  Thus 
where  persons  not  parties  to  the  action  as  commenced  were  made 
parties  by  a  petition  for  an  injunction  subsequently  filed,  and  were 
thereafter  treated  as  parties  to  the  cause,  and  an  injunction  was 
granted  against  them,  and  made  perpetual,  it  was  held  that  they 
were  parties  within  the  meaning  of  the  code  provision,  and  could 
appeal.*  And  the  opportunity  arises  sometimes  in  connection  with 
collateral  matters  in  the  course  of  litigation,  where  persons  not  orig- 
inal parties  to  the  action  may  make  themselves  parties  to  the  record 
so  aa  to  enable  them  to  prosecute  appeals  from  judgments  or  orders 
by  which  they  are  aggrieved.  Thna  where  a  receiver  in  an  action 
to  dissolve  a  partnership  was  authorized  to  employ  counsel,  and  did 
employ  them,  upon  an  agreement  that  they  were  to  receive  such 
eompensation  as  the  court  should  allow  out  of  the  fund,  and  the 
court  denied  a  petition  of  the  counsel  for  the  payment  of  their  fees 
out  of  the  fund,  it  was  held  that  they  could  appeal  from  the  order 
denying  their  petition.^'' 

Id  all  of  the  above  cases,  however,  it  is  essential  that  the  record 
should  show  afSrmatively  the  interest  of  the  person  who  seeks,  as 
a  party  aggrieved  within  the  meaning  of  the  provision  under  con- 
sideration, to  prosecute  on  appeal,  if  he  is  not  a  formal  party 
thereto.  "One  not  a  party  to  an  action  or  proceeding  may  some- 
times appeal,  but  in  some  way  his  interest  must  be  made  to  appear 
in  the  record."'*" 

It  may  be  doubted  if  the  rule  above  stated  is  strictly  applicable 
to  probate  proceedings.  In  probate  matters  several  distinct  classes 
of  individuals  are  interested,  often  vitally  so,  in  the  various  steps 
taken  in  the  settlement  of  estates.  Almost  every  important  step 
affects  one  or  another  of  these  classes,  either  directly  or  indirectly, 
and  although  neither  heirs,  devisees,  legatees  or  creditors  may  be 
otherwise  than  nominally  privy  to  the  record,  they  may  be  often 
aggrieved  1^  the  court's  action.  If  so,  it  is  well  settled  that  they 
may  prosecute  an  appeal  therefrom ;  provided  the  particular  order 

T  People  T.  Grant,  45  Ca].  97;  Qreen  •  Jones  v,  ThompBon,  IB  Col.   191. 

r.  Hebberd,  96  Ca].  39^  30  Pae.  202.  The    following    deeision    illustTates 

Look  Kt  San  Jose  v.  Fulton,  45  Cal.  the  rule  govermng  tbe  practice  aa  to 
316.  See,  also,  Gatierret  t.  Superior  interrentiont  Ejatar  t.  Qaff,  2  Colo. 
Court,  106  CaL  171,  39  Pac.  530.  Z2S. 

■  People  T.  Orsnt,  45  Cal.  97;  Mil- 
ler T.  Bate,  S6  Cal.  135;  and  look  at 
Horn  T.  Volcano  Water  Co.,  18  CaL 
141;  Seed  T.  Calderwood,  22  Cal.  463. 
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is  one  of  mcee  made  appealable  by  a  statute  (see  secticm  963,  subdi- 
vision 3,  California  Cod«  of  Civil  Procedure).  Thus  a  creditor 
may  be  a^rieved  by  an  erroneous  order  for  a  family  allowance, 
and  may  prosecute  an  independent  appeal  therefrom,  although 
the  administrator  or  executor  has  also  the  right  to  appeal.'"" 

When  a  party  to  the  action  dies,  he  ceases  to  be  "a  party,"  and 
an  appeal  taken  in  his  name  after  his  death  is  of  no  effect  and  void,'* 
unless  taken  under  the  new  and  alternative  method  of  appeal  pre- 
scribed in  sections  941a,  941b  and  941c,  of  the  Code  of  Civil  Pro- 
cedure ;  i.  e.,  an  appeal  may  be  taken,  under  the  authority  of  section 
941b,  in  the  name  of  the  decedent,  by  his  attorney  of  record,  in  a 
case  where  the  right  of  appeal  existed  at  death,  and  such  action 
may  be  taken  without  waiting  for  the  appointment  of  an  executor 
or  administrator."' 

A  landlord  who  has  defended  an  action  brought  against  his  ten- 
ant may  appeal  in  the  tenant's  name,  and  a  release  of  errors  by 
the  tenant  is  of  no  avail.'*  An  attorney  of  the  court  ia  presumed  to 
have  authority  to  sign  a  notice  of  appeal.'* 

2.  The  party  must  be  "aggrieved."  Any  party  against  whom 
*  a  judgment  has  been  entered  is  "aggrieved"  by  it,  and  entitled  to 
appeal.    In  the  case  of  Kicketson  v.  Compton  "  a  motion  was  made 


wb  Eitate  of  PretweU,  152  Cal. 
ST3,  93  Psc.  283.  Ses,  bIbd,  Pencie 
T.  Superior  Court,  S9  Cal.  31,  26  Pae. 
017.  Sea,  also,  EsUte  of  Boland,  SS 
Cal.  310. 

11  Sanehei  t.  Boaeh,  5  Cal.  248. 
Upon  the  aam«  principle  an  appeal 
taken  after  tbe  death  of  the  succeaa- 
fill  partf  ia  of  no  effect.  Jndaon  t. 
Love,  35  Cal.  463;  Schartzer  v.  Love, 
40  Cat.  03;  SheHoa  T.  Daltoa,  57 
Cal.  16.  Ab  to  death  of  party  after 
argument  of  appeal,  see  Black  t. 
Sbaw,  20  Cal.  GS;  S,  &  L.  Soe.  t. 
Oibb,  21  Cal.  595;  HoUoway  v.  Gal- 
liac,  49   Cal.   149. 

<»  See  Bei:tion  941b,  California 
Code  of  Civil  Procedure. 

II  Button  T.  Wareebauer,  21  CaL 
609,  82  Am.  Dee.  765. 

i»  BicketBon  v.  Compton,  23  Cal. 
636.  Ah  to  signature  of  tbe  notiee 
of  appeal.  Bee  aection  SOS,  po»t. 

1*  23  Cal.  636.  The  slighteat  in- 
terest ia  Bufficient  to  entitle  party  to 
appeal.  United  Btatea  v.  Armijo,  6 
WhJI.  444,  IS  L.  ed.  492. 

This  language,  while  wholly  true, 
and  frequently  mads  use  of,  i«  aoma- 


what  mialeading  in  view  of  the  atate- 
menta  made  in  the  preceding  anb- 
diviaion  to  tbe  effect  that  it  ia 
eaaential  that  one  moat  be  a  party 
to  the  record  before  his  right  to 
proaecute  an  appeal  from  the  judg- 
ment or  ordn  complained  of  will  tie 
recognized.  The  explanation  ia  aimply 
that  while  the  aligbteat  degree  of  in- 
terest ia  sufficient  to  aupport  the 
right  of  appeal,  the  right  itself  ex- 
ieta  only  as  to  parties.  Having  tiie 
interest,  one  must  take  tbe  atepa 
neceaaary  to  make  himself  a  party  to 
tbe  record  in  the  tower  court  before 
hia  right  of  appeal  ia  vitalized.  Thia 
may  be  dona  without  any  apecial 
formality,  but  it  muat  be  done.  See 
Tattenbam  v.  Superior  Court,  155 
Cal.  205,  100  Pac.  248. 

See  note  32,  below,  where  are  col- 
lected miscetlaneoua  caaes  illustrating 
the  neceasity  of  an  interest,  and  on^ 
lining  the  degr«e  of  intereat  required, 
sa  well  aa  ita  ctaaraeter. 

Ab  t( 
Estate  o 

The  right  of  appeal  ia  limited 
atrioUy  to  "aggrisved"  partiea.    Fres- 


gmzeJ  By  Google 


1063 


TABTOa  WHO  HAT  APFKAL. 


{2 


to  dismiffi  the  sppe&l  on  the  eroimd  that  the  tippellaiit  had  no  inter- 
«st  whatever  in  the  action.  Bat  the  supreme  court  denied  the 
motion,  and  Crocker,  J.,  delivering  the  opinion,  said:  "If  such  be 
the  case  that  he  has  no  interest,  and  ought  not  to  have  been  made 
a  party,  the  plaintiff  onght  not  to  have  made  him  a  party,  and  it  is 
the  fault  of  the  respondenta  that  he  was  a  party,  and  affords  no 
proper  ground  for  this  motion.  If  he  ought  not  to  have  been  made 
a  party,  the  plaintiff  ought  not  to  have  made  him  a  party,  and  he 
shoold  have  dimniased  the  case  as  to  him.  Bat  the  plaintiff  cannot 
hold  a  judgment  against  him,  and  at  the  same  time  deny  him  the 
right  to  appeal  from  that  judgment.  By  admitting  that  the  appel- 
lant had  no  interest  in  the  subject  matter,  the  respondent  virtually 
admits  that  he  ia  not  entitled  to  any  judgment  against  him,  which 
wonld  of  iteelf  form  a  good  ground  for  the  appeal." 

The  fact,  therefore,  that  a  judgment  stands  against  a  party  is 
sufficient  to  make  him  a  party  aggrieved;  and  the  mere  existence 


eott  V.  BiodkB,  11  N.  D.  S3,  BO  N. 
W.  129;  Sftnd*  *.  Cmickshank,  IS 
S.  D.  1,  60  N.  W.  1T3 ;  QalM  t.  Ba&k, 
13  8.  D.  B22,  84  N.  W.  192;  SchlezBl 
V.  Bimon,  S  S.  D.  476,  66  N.  W. 
J087;  WillUmi  v.  Wait,  2  B.  D.  210, 
as  Am.  St.  Bep.  76S,  49  N.  W.  209; 
State  T.  DonaldRon,  12  3.  D.  259,  81 
N.  W.  29S;  Adama  t.  Smith,  6  Dak. 
94,  50  N.  W.  720;  Hugbea  v.  Stearns, 
13  S.  D.  627,  84  N.  W.  196;  MouBer 
T.  Palmer,  2  B.  T).  466,  60  N.  W. 
967;  Williams  t.  Bd.  Co.,  10  B.  D. 
336,  73  N.  W.  74;  Norden  t.  Berner, 
15  S.  D.  611,  91  N.  W.  306;  In  re 
Anlt'a  Diibarment,  15  Wash.  417,  46 
Pac.  644;  Sehulie  v.  Oregon  etc  Co., 
41  Wash.  614,  S4  Pae.  587;  Smith  t. 
Hagan,  45  Calo.  40S,  101  Pac  402; 
Wilson  T.  Begents,  46  Colo.  100,  102 
Pae.  1088. 

if  one  is  aggrieTed  bj  a  jodg- 

the    right      " '    '"  — 

ps  T.  Balmoi 
149,  72  Pac.  886. 

A  person  who  is  adjudged  insane, 
and  of  whose  parson  a  guardian  haa 
been  appointed,  is  a  person  ag- 
grlered  if  sneh  judgment.  Appeal 
ot  Kane,  12  Mont.  197,  29  Pac.  424. 
In  an  action  npon  a  nsnrioni  eontract, 
where  the  statutoiy  penalty  in  favor 
of  the  school  fund  is  not  enforoed, 
the  state  is  an  aggrieved  part^  upon 
a  judgment  againat  the  lender.  State 
T,  £««,  e  Idaho,  11^  53  Pac.  S43. 


When  a  Judgment  purports  to  deter- 
mine that  parties  to  tbe  action  have 
DO  lights  in  tbe  subject  matter  of  the 
controversy  in  which  thej'  claim  an 
interest,  they  are  aggrieved  thereby. 
New  York  Ins.  Co.  t.  Brown,  32  Colo. 
365,  76  Fac.  799.  One  upou  whom 
process  was  not  served  is  not  ag- 
grievad  by  any  judgment  thereafter 
rendered  against  him.  MacQinniss  v. 
BoatoQ  etc.  Co.,  29  Mont  428,  75 
Pae.  89. 

The  benefleiary  ot  a  jnd^ent  ia 
not  aggrieved  thereby;  nor  is  one  in 
whose  favor  inch  judgment  is  ren- 
dered. Bernard  v.  Boggs,  4  Colo.  73; 
Todd  T.  De  La  Mott,  9  Colo.  222, 
11  Pae.  SO;  VHllette  v.  San  Juan  etc. 
Co.,  11  Colo.  204,  17  Pac  509;  Hall 
V.  Pay  Bock  etc.  Co.,  6  Colo.  81; 
Harvey  v.  Insurance  Co.,  18  Colo. 
354,  32  Pac.  925;  Fischer  v.  Hanna, 
21  Colo.  9,  39  Fac  420;  Sutton  t. 
Jones,  9  Colo.  App.  36,  47  Pac.  400; 
Nortlvop  V.  Jenisoo,  12  Colo.  App. 
523,  56  Pac  187;  Chicago  etc.  Co. 
V.  White,  36  Uont.  437,  93  Fac.  350; 
Murto  T.  Lemon,  19  Colo.  App.  313, 
76  Pae.  641;  Florence  etc.  Co.  v. 
Maloney,  17  Colo.  App.  626,  60  Fac. 
270. 

As  to  tbe  acceptance  of  benefits, 
and  other  methods  of  nullifying  the 
right  of  appeal,  see  note  ISi,  mIow, 
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of  the  judgment  is  sufficient.  It  is  not  necessary  to  wait  until  the 
judgment  reults  in  some  actual  injury.  Thug  where  an  order 
directed  the  issuance  of  an  injunction  upon  the  filing  of  an  under- 
taking, it  was  held  that  an  appeal  could  be  taken  before  the 
undertaking  was  filed,  and  Field,  C.  J.,  delivering  the  opinion, 
said:  "The  objection  that  as  the  order  directs  the  injunction  only 
upon  condition  that  an  undertaking  be  executed  and  filed,  and  as  it 
does  not  appear  that  there  was  any  such  undertaking,  the  defend- 
ants are  not  'parties  aggrieved,'  and  as  such  entitled  to  appeal,  is 
untenable.  The  parties  aggrieved  within  the  meaning  of  the  three 
hundred  and  thirty-fifth  section  of  the  Practice  Act  who  are  entitled 
to  appeal  are  the  parties  against  whom  an  appealable  order  or  judg- 
ment has  been  entered.  All  orders  for  injunctions  are  made  either 
upon  an  approval  of  an  undertaking  at  the  time  or  upon  condition 
that  an  undeHaMng  be  filed ;  and  it  is  to  prevent  the  execution  of 
auch  orders  that  appeals  are  taken.  It  is  not  necessary  for  the 
party  against  whom  an  order  has  passed  to  wait  until  the  injunc- 
tion has  already  issued  before  taking  his  appeal."^' 

But  a  judgment  is  not  in  all  cases  against  all  the  parties  to  the 
action;  and  a  party  to  the  action  is  not  "aggrieved"  unless  the 
judgment  is  against  him.  Thus  where  an  action  to  recover  delin- 
quent taxes  was  brought  against  one  Wilson  and  certain  real  estate, 
and  Wilson  answered  denying  ownership,  and  the  court  dismissed 
the  action  as  to  him  and  rendered  judgment  against  the  real  estate, 
it  was  held  that  Wilson  was  not  aggrieved  by  it  and  could  not  appeal 
from  it.'*  So,  where  in  an  action  to  foreclose  &  mechanic's  lien  the 
default  of  two  of  the  defendants,  who  were  alleged  to  have  some 
interest  in  the  property,  was  entered,  but  the  decree  foreclosing  the 
.  lien  and  directing  the  property  to  be  sold  did  not  purport  to  affect 
their  interests,  it  was  held  that  they  could  not  appeal  from  it."  So 
where  a  judgment  is  rendered  against  one  of  two  defendants,  upon 
a  verdict  that  was  silent  as  to  the  second  defendant,  the  latter  is  not 
an  aggrieved  party,  and  cannot  prosecute  an  appeal  therefrom.'" 

The  test,  therefore,  of  whether  a  party  is  aggfieved  is  this.  Is  there 
a  judgment  against  him  I    In  Adams  v.  Woods,"  the  court  said  that 

w  Elf  V.  Friabie,  17  Cal.  250.  People  t,  Wilson  does  not  apply.     See 

i«  People  Y.   Wilaon,   28   Cal.    12T.  Santa  Barbara  -r.  Huae,  Bl  Cal.  217. 

In  this  cage  the  itatute  authoriied  a  "  Scotland  v.  Ea»t  Braneh  M.  Co., 

.    ,„ . •„,»     ,1,.     ,.„,     ., 56   Cal.   625;   and   look  at   People  t, 

judgment    against    the     land     alone.  pfgiffer   gg  cai   gg                       ' 

When   the   statute   or   ordinance   con.  „.  j^^^^^^  ^;  c.p.  fi.  E.   Co.,  73 

templates    that    the    action    must    be  Cal.  98,  15  Pac.  57. 

brought  against  the  ownet,  the  jrnle  in  i*  6  CaL  306. 
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tbe  most  clear  and  limple  test  that  eaa  be  devised  is,  "Would  the 
party  have  had  the  thing  if  the  erroneooB  judgment  had  not  been 
given  T"  Thia  may  sometimes  assist  in  determining  the  qnestioD  as 
to  whether  the  jodgment  is  "against"  the  appellant.  But  this  test 
is  calculated  to  mislead,  and  would  be  wotse  than  useless,  without  a 
dear  rec(%uition  of  the  distinction  that  must  be  kept  in  view  be- 
tween judgments  actually,  and  those  that  are  merely  nominally,  or 
formally,  against  the  party  seeking  to  prosecute  an  appeal  there- 
from. An  illustration  of  this  is  to  be  found  in  the  case  of  Martin 
V.  Porter,'**  which  was  an  action  for  claim  and  delivery.  The  fol- 
lowing excerpt  from  the  opinion  of  the  court  contains  both  the  point 
under  consideration,  and  the  facts  necessary  to  its  understanding: 

"The  judgment  was  that  the  'plaintiff  do  have  and  recover  of 
and  from  the  defendant  the  possession  of  all  the  personal  property 
described  in  the  complaint,'  etc.  No  costs  were  awarded  the  plain- 
tiff, and  the  judgment  was  not  in  the  alternative  form.  It  is 
claimed,  therefore,  tiiat  the  defendant  was  in  no  way  'aggrieved' 
by  the  judgment,  and  hence  had  no  right  to  appeal  from  it.  Thia 
claim  cannot  be  sustained.  If  the  cose  had  been  tried  and  the 
denials  of  the  answer  sustained,  the  proper  judgment  would  have 
been  that  the  plaintiff  take  nothing,  and  that  defendant  recover 
his  costs.  Having  been  brought  into  court  against  his  will,  and 
required  to  contest  the  case,  the  defendant  should  not  be  turned  oat 
without  his  costs,  if  the  plaintiff  failed  to  show  that  he  was  entitled 
to  recover." 

In  this  ease,  although  the  judgment  was  nominally  in  favor  of 
the  plaintiff  and  "against"  the  defendant,  it  is  apparent  that  both 
parties  were  aggrieved  and  both  parties  might  have  maintained  an 
appeal.  So  in  NeviUs  v.  Shortridge,'*"  which  was  a  foreclosure 
snit,  brought  prematurely  and  dismissed,  on  defendant's  motion, 
on  that  ground.  The  judgment  was  nominally  against  the  plain- 
tiff, and  the  latter  might,  no  doubt,  have  prosecuted  an  appeal 
therefrom,  yet,  by  reason  of  a  clause  in  the  judgment  to  the  effect 
that  it  V9B  "not  to  be  a  bar  to  another  action,"  it  was  held  that 
defendant  was  aggrieved  thereby,  and  might  appeal. 

IBs  94  Cal.   476,   24  Fmc.   lOS.     In  denial  to  the  party  of  lome  cUim  of 

Wilson  T.  Kegents  etc.,  46  Colo.  100,  right,  cither  of   prapertj,   of  peraon, 

102   Pie.    10SS,   the   foUowing   nttsr-  or  the  impOEition   upon  him  of  B>>iiie 

Knoe  of   the   eonrt  ezpTesgea   a   more  burd«n  or  obligation." 
recent    view:   "The    word    'aggrieTSd'  itf  129  CaL  579,  62  Pu.  120. 

refen  to  k  mbBtantial  grietancej  Uw 
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Aside  from  this  or  any  other  test,  the  cases  themselves  best  illns- 
trate  the  principle  which  govems  the  determination  of  the  question 
as  to  whether  a  party  is  "aggrieved"  by  a  judgment  or  order  en- 
tered or  rendered  against  him.  Thus  in  proceedings  under  section 
1664,  Code  of  Civil  Procedure,  where  there  is  an  uuassailed  fioding 
that  one  of  the  claimants  is  the  sole  heir  at  law  of  the  decedent,  and 
that  the  claims  of  all  others  are  without  validity,  the  defeated 
parties  claimant  are  not  aggrieved  with  respect  to  any  alleged  error, 
improper  ruling,  instructian,  or  defect  in  such  proceedings,  and 
their  substantial  rights  remain  unaffected  thereby,  and  any  at- 
tempted appeal  on  their  part  which  does  not  involve  an  attack  upon 
the  finding  referred  to  will  be  disregarded.'*"  And  this  want  of 
interest  of  an  appealable  character  is  unaffected  by  the  fact  that 
the  claimants,  or  some  of  them,  might  he  entitled  to  recover  costs 
upon  the  reversal  of  a  decree  of  distribution  based  upon  such  finding 
and  the  judgment  thereupon."*  The  court  will  not  retain  the 
appeal  and  decide  such  alleged  errors  merely  for  the  purpose  of 
determining  who  shall  pay,  and  who  is  entitled  to  receive,  tKe  costs 
which  are  alone  in  issue.^^  So  contestants  of  a  will,  who  are  not 
heirs  at  law  of  the  testator,  or  related  to  him,  are  not  "a^rieved" 
by  an  order  denying  a  new  trial  of  the  contest  under  the  section 
above  cited.**'  So  a  surety  on  the  bond  of  an  administratrix  is  not 
"aggrieved"  by  an  order  disallowing  her  account,  and  has  there- 
fore no  right  of  appeal  therefrom.'"  So  a  judgment  creditor 
whose  attachment  lien  is  subsequent  to  a  mortgagor's  conveyance 
of  the  mortgaged  premises,  is  not  an  "aggrieved  party,"  having  a 
right  of  appeal  from  the  judgment  of  foreclosure,  where  there  was 
a  finding  that  he  had  no  lien,  and  could  not,  therefore,  participate 
in  any  surplus  there  might  be  after  satisfaction  of  the  mortgage 
debt.'*"  So  a  lienholder  who  fails  or  neglects  to  appear  at  the  trial, 
and  endeavor  to  establish  his  lien,  after  demurrer  overruled  and 
answer,  is  not  "a^rieved"  by  a  finding  against  the  averments  of 
the  answer,  and  has  no  right  of  appeal  from  a  judgment  based 

i«e  Blythe  t.   Ajtm,   102   Cat.   254,  im  Bee  Nelson  t.  Nelson,  1S3  Cal. 

36  P&«.   622.     See  action  475,   Code  204,  94  Pac.  S80. 

of  CivU  Procedure.     See,  «1bo  to  wme  i.c  E.tate    o(    Antoldi    (C«L),    81 

effect,  Estate  of  Piper,  147  Cal.  606,  p,e.  278, 

82   Pac.    246.     And   see   section   286,  i^  Estate  of  McDermott,  137  C»L 

pwt.  450,  59  P&c.  783. 

iM  See  In  re  Bl;U)e,  lOS  CaL  84,  >ab  I>»tou  t.  McAUuter,  129  CtJt, 

41  Pfto.  33.  193,  61  Pae.  913. 
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tbereon.**'  So  trustees  wbose  names  are  not  mentioned  in  the  will, 
claiming  fands  in  the  handa  of  the  executor  adversely  to  the  eatate, 
bat  who  have  not  presented  a  claim  therefor  as  prescribed  by  law, 
are  not  parties  aggrieved  by  a  decree  of  distribution,  and  cannot 
appeal  therefrom.**'  So  an  intervener,  who  seeks  to  subject  the 
proceeds  of  a  note  io  action  to  an  equitable  interest  in  his  favor 
against  the  assignor,  the  assignee  being  plaintiff,  and  the  maker 
defendant,  is  not  an  "aggrieved"  party  as  against  such  maker,  and 
has  no  right  of  appeal.""  A  mortgagee  of  a  deceased  devisee,  who 
(ailed  to  make  himself  a  party  to  the  decree  of  distribution,  by 
petition  or  otherwise,  is  not  one  who  may  be  said  to  be  "aggrieved" 
by  the  decree,  and  cannot  prosecute  an  appeal  therefrom."' 

Qeaerally  speaking,  parties  who  have  no  interest  in  a  controversy, 
or  who  bring  a  sait  without  right,'*''  and  parties  who  have  received 
all  they  ask  for,**^  are  not  "aggrieved"  by  a  judgment,  and  cannot 
appeal  therefrom.  Nor  is  one  who  asks  or  consents  to  the  making 
of  on  order,"'  or  who  consents  to  the  entry  of  judgment  against 
him,  aggrieved  thereby."*  Nor  is  a  party  a^rieyed,  within  the 
meaning  of  the  code,  so  as  to  havie  the  right  to  prosecute  an  appeal 
from  a  judgment  or  order  the  benefits  of  which  he  has  already  and 
voluntarily  accepted.  The  privilege  of  accepting  the  fruits  of  a 
judgment  or  order,  and  the  right  to  appeal  therefrom,  are  not  con- 
sistent.  On  the  contrary,  an  election  of  either  is  a  waiver  or  re- 
nonciation  of  the  other.**' 

It  is  to  be  noted,  however,  that  judgments  are  often  capable  of 
separation  into  parts,  and  that  these  parts  are  sometimes  wholly 
independent  of  each  other ;  so  that,  it  is  often  possible  to  accept  one 
part  and  reject  another,  without  inconsistency ;  and,  on  this  ground, 
it  is  said  that  a  party  may  sometimes  accept  one  part  of  a  judgment 

in  Foster  r.  Bowles,  13S  Cal.  449,  i>4  Cooper  t.  Cooper,  SS  CaL  45, 

71  Pae.  495.  26  Pae.  10(12. 

Ki  I«  re  Bnrdick,  112  Cdl.  S87,  44  ,sr  in  ig  BadoTieh,  74  CaL  636,  5 

Pae.    734.     Such   a   claim,   being   one  Adl  8t,  Bep.  468,  18  Pae.  321. 


adTerae  to  tbe  estate,  would  require 
adjDdieation    aa    any    other 


i  section  28  S,  pott. 


■tricth'  eivil  character,  and   the  pro-  '*'  See  aection  2,  ante;  and  aection 

bate  court  hai  no  jnriedietion  to  de-  272,  pott;  also  see  Estate  of  Shaver, 

tOTznino  it,  either  in  this  or  any  other  131  Cal.  219,  83  Pac.  340;   Storke  v. 

procwdinK  strictlj  probata.  Storks,    132    Cal.    349,   84   Pac.    578, 

is™  Molir   V    Brnio    135    CaL   87.  ^an  Bernardino  Co.  v.  EiTBrside  Co., 

67  Pae.  11.  135  Cal.  818,  87  Pac  1047. 

lu  In  re  Crooks,  125  CaL  469,  6S  See  San  Diega  Diet.  v.  Supervigon, 

Pae.  89.  97  Cal.  438,  32  Pac.  SIT,  as  to  right 

isp  Williams    t.    Savings    ft    Loan  ot  appeal  after  judgment  satisfied, 
Soc,  133  CaL  380,  65  Pac  822. 
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and  appeal  from  aoother,  if  the  two  porta  are  not  bo  connected  or 
independent  that  to  accept  the  one  and  reject  the  other  would  be 
so  iscoiudstent  as  to  shock  a  sense  of  juatiee  and  equity.  In  such 
case  only  is  it  proper  to  enter  satisfaction  of  one  part  of  a  judgment 
and  prosecute  an  appeal  from  another."' 

But  while  a  party  is  precluded  from  maintaining  an  appeal  from 
a  judgment  in  his  favor,  the  rule  is  limited  to  judgments  which  con- 
cede all  that  he  asked,  or  all  that  he  may  be  lawfully  entitled  to 
receive  Under  the  pleadings ;  and  that  while  he  cannot  appeal  from 
a  judgment  after  accepting  its  fruits,  such  acceptance  must  he 
wholly  voluntary. 

Thus,  in  Warner  v.  Freud,"*  where  the  judgment  required  the 
administratrix  of  an  estate  to  pay  the  amount  thereof  within  sixty 
days  under  penalty  of  forfeiture  of  the  estate's  interest  in  certain 
lands,  foreclosure  of  which  was  sought  under  a  mortgage  lien  exe- 
cuted by  the  decedent,  the  supreme  court  held  that  payment  under 
such  conditions  might  well  be  regarded  as  compulsory,  and  hence 
defendant's  right  of  appeal  was  not  concluded.  So  in  San  Ber- 
nardino Co.  V.  Riverside  Co.,"'  it  waa  held  that  the  party  might 
accept  what  the  judgment  gave  him  and  yet  maintaiit  an  appeal 
therefrom,  if  the  amount  accepted  was  really  uncontroverted,  the 
actual  contest  being  for  the  difference  between  that  and  a  larger 
sum  claimed  by  the  appellant.  Again,  in  the  same  case,  the  court 
said: 

"To  terminate  the  hght  to  maintain  the  appeal,  the  payment 
must  have  been  made  and  accepted  by  way  of  compromise,  or  with 
an  agreement  not  to  take  or  pursue  an  appeal." 

So,  in  Kenney  v.  Parks,'**  the  supreme  court  held  that  a  party 
could  not  be  deprived  of  his  right  to  an  &pp6al  from  the  judgment 
by  an  enforced  satisfaction  thereof  by  execution. 

t*a  See    National   Bank   r.   Wake-  whose  requeBt  a  judgnient  i«  rendered 

field,  138  Cal.  581,  72  Pae.  151;  also  cannot  appeal  tberefiom.     Schmidt  t. 

■e«  BtoTke  t.  Storke,  132  Cal.  349,  64  Oregon   etc.   Co.,   28   Or.    S,   S2   Am. 

Pae.  S78.  St.  Bep.  759,  40  Pac.  406.     Where  a 

>■'  131  Cal.  639,  63  Pac.  1017.  partf  aaki  leave  to  amend  hii  ananer, 

iBw  13S  Cat.  618,  67  Pae.  1047.  consents   to   tbe   setting   of   the   case 

isi  120  Cal.  22,  52  Pae.  40.  for    trial,   and    demaoda   a   jaty,    he 

This  branch  of  the  subject  is  illus-  cannot    afterward    appeal    from    the 

trated  by   the  following   decigions  of  order  granting  a  new  trial     State  t. 

other    atatea:  Wbere    a    dismiMoI    is  Court,    17    Mont.    329,   42   Pae.   8S0. 

made  at  appellant's  request  thej  are  Neither    partj    can    appeal    from    an 

bound    thereb7    and    cannot    appeal.  order   setting   aside   the   verdict   and 

Uabncke  v.  Taeoma,  1  Wash.  18,  23  awarding  a  new  trial,  where  both  1ut9 

Pac.    804:     Li^bman    v.    McOraw,    3  asked  for  the  latter.     Clallam  Co,  t. 

Wash.  520,  28  Pac  HOT.     A  part;  at  Clump,   15    Waah.   S03,   47   Pao.   IS. 
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i*y  Norton  t.  Walih,  94  Cal.   Se4, 
29  Pao.  1109. 

1"  Section  385,  Code  of  CiTil  Pro- 
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Another  method  of  pardng  with  the  right  to  appeal  from  a  judg- 
ment or  order  is  l^  a  trmnsfer  of  the  property  involved  or  the  right 
of  which  enforcement  U  songht.  It  has  been  said  that  a  complete 
transfer  of  the  right  of  the  par^,  or  any  other  cessation  or  succes- 
sion of  interest,  prior  to  appeal,  generally  destroys  the  right  of 
appeal."'  The  assignee,  grantee,  or  legal  representative,  however, 
may  pnrsne  the  remedy  by  appeal,  in  some  cases  in  the  name  of  the 
original  party,"*  aa  effectually  as  the  original  party  might  have 
done." 

It  is  well  settled  that  a  party  may  be  af^Tieved  by  a  void  order.*** 
So  the  beneficiaries  of  a  trust  created  by  will  are  parties  aggrieved 
by  an  order  refusing  to  admit  the  will  to  probate,  and  may  main- 
tain an  appeal  therefrom.'"'  So  a  person  adjudged  incompetent  or 
insane  is  a^rieved  by  such  judgment,  and  may  appeal  therefrom."* 

The  appelate  court  will  not  pMi  upon       82  P&e.   1095 ;    Boots   t.   Borins  etc. 

the  Tabdit7  of  a  t*i  npon  an  apptsl 

prowcnted  bj  a  F*)^  "''o  '"*  P**^ 

the  tax.     Jobmoa  *.  Ootden,  6  Wjo. 

S37,   48   Psc.   196.     Ag   to   accepting 

beneflta,  see  Bmh  t.  Hitehell,  28  Oi. 

92,  41   Pac.   155;   Hiachman  t.  Bail- 

iray  Co,,  14  Waab.  349,  44  Pac.  887; 

Utterbad  t.  Medier,   16  Waah.   185, 

47  Pm.  428. 

Upon  tbe  general  aobjeet  of  es- 
toppel, ace  tbe  following:  Bhrman  t. 
Astoria  etc.  Co.,  28  Or.  377,  38  Pac. 
306;  SeatUe  v.  Liebernian,  9  Wash. 
276,  37  Pac.  433;  Bingel  t.  Brown, 
15  Colo.  App.  241,  61  Pac.  435; 
Barnes  v.  Lynch,  S  Okl.  11,  59  Pac. 
995;  Qerman  etc  8oe,  t.  Kern,  38 
Or.  232,  62  Pac.  788,  63  Pac.  1052: 
CoUett  T.  Northern  Paeiflc  Co.,  23 
Wash.  600,  63  Pac.  225;  Merriam  t. 
Victory  etc.  Co.,  37  Or.  321,  56  Pac 
76,  58  Pae.  37,  60  Pac.  997;  Thomp- 
MD  V.  Sinea,  18  Waah.  359,  61  Pac. 
474;  Qaraghty  t.  Randall,  18  Colo. 
App.  194,  70  Pac.  767;  Diefenderfer 
V,  atato,  13  Wyo.  387,  80  Pac.  887; 
In  IB  Bl&ck's  EsUte,  32  Mont.  91, 
79  Pae.  554;  Territory  t.  Cooper,  11 
Okl.  699,  69  Pac.  813;  Duggan  v. 
Smith,  27  Wanh.  702,  68  Pac.  356; 
Betcbel  V.  E^ans,  10  Idaho,  147,  77 
Pae.  212;  Hale  t.  Broe,  IS  Okl.  147, 
90  Pac.  S;  Blaegy  v.  Sylvester,  48 
Waah.  699,  93  Pac.  210;  Hindman 
T.  Boyd,  42  Waah.  17,  84  Pae.  609; 
Ogden  r.  Chebalii  Co.,  41  Wash.  45, 


the  action  may  be  continued  in  the 
oama  of  the  original  party.  Thia 
section  was  held,  m  Emerson  t.  Mc- 
Whirter,  128  Cal.  268,  60  Pac.  744, 
to  apply  to  t>-"riafeTS  prior  to  judg- 
ment; at  the  iL  :  time  an  application 
on  the  part  ot!  tbe  respondent  on 
appeal  to  be  subatituted  for  the 
original  party,  to  whose  rights  he  had 
snoeeeded,  waa  denied,  aa  not  being 
neceaaary,  the  aame  attorney  repre- 
senting both  aaaignor  and  assignee. 
See,  alsD,  Beay  v.  Heaileton,  128  Cal. 
33S,  60  Pae.  977,  and  Fay  v.  Stenban- 
bach,  138  Cal.  856,  72  Pae.  158. 

i>  Bee  Heilbron  v.  lAnd  etc.  Co., 
96  Cal.  T,  30  Pac  SOZ;  also  see 
Ualone  v.  Big  Flat  Co.,  93  CaL  384, 
28  Pac.  1063. 

i"  Bond  V.  Paeheeo,  30  Cal.  530; 
Livennore  v.  Campbell,  52  Cb.\.  75; 
Eaerstal  t.  Muir,  62  Cal.  479. 

"»  Estate  of  Fay,  145  Cal.  87,  104 
Am.  St.  Hep.  17,  78  Pac  3*0. 

i»«  In  re  Mosa,  120  Cal.  695,  58 
Pae.  357.  The  question  of  incom- 
petency onee  determined  adversely  to 
the  incompetent,  an  appeal  by  him. 
would  be  governed  b^  the  statntoiy 
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So  one  daiming  a  prior  right  to  administer  npon  the  estate  of  a  de- 
ceased person  is,  apon  the  denial  of  that  right,  an  "aggrieved 
party,"  and  entitled  to  appeal  from  the  order  granting  letters  of 
administration  to  another."^  So  a  purchaser  at  a  sale  under  a  par- 
tition decree  is  aggrieved  by  an  order  coDfirming  op  refusing  to 
confirm  such  sale.  Such  purchaser  may  either  be  deprived  of  an 
advantageous  purchase,  or  he  may  have  a  burden  improperly  im- 
posed upon  him.^**  So,  as  a  matter  of  course,  may  the  adverse 
parties,  the  tenants  in  common,  who  might  be  aggrieved  by  the 
failure  of  those  in  charge  to  conduct  the  sale  in  conformity  with  the 
law,  or  to  secure  a  fair  price  or  one  as  advantageous  as  possible.'*' 

A  receiver,  generally  speaking,  has  no  right  of  appeal.  He  ia 
merely  the  creature  of  the  court,  and  has  no  standing  or  relation 
to  the  case  which  would  make  him  an  "aggrieved  party"  within 
the  meaning  of  the  code,  having  the  right  to  prosecute  an  appeal. 
He  cannot  petition  for  a  rehearing,  or  even  file  a  brief  in  the  appel- 
late court  otherwise  than  as  amicus  curiae.'^ 

This  neutral  character  is  shared,  in  a  somewhat  minor  degree, 
perhaps,  by  certain  other  ofBcials,  such  as  executors,  administrators, 
guardians,  trustees,  and  others,  who  are  called  upon  to  act,  not  in 
their  crwn,  but  "in  another's  right."  In  their  official  character 
these  are  all  more  or  leas  indifferent  persons  as  between  the  real 
parties  in  interest.  They  receive  their  appointment  from'  the  court, 
and  may  be  said  to  be,  as  above  suggested,  in  effect,  or  quasi,  officers 
of  the  court,  in  dealing  with  the  rights  and  interests  of  all  who  claim 
an  interest  in  the  subject  matter  of  their  trust,  the  res  custodia  in 
their  hands.  They  have  no  concern  in  the  matter  except  in  their 
official  capacity,  and  are  not  "aggrieved  parties"  within  the  mean- 

proviiion  requiring  his  appearance  in  the  partition,  ttle,  or  conTejuioe  of 

eoart  to  be  hj  ^aTdiau,  either  gen-  real    property,"    within    the    meaning 

eral   or    ad   litem.     See   ssctian    372,  of   the   language    of    the   third    lub- 

California  Code  of  Civil  Procedure.  division  of  that  section.     See   Eatate 

'<•»  Eatate  of  Damke,  133  CaJ.  433,  of   Corwin,   61   Cal.   160;   In   ra   Me- 

65  Pac.   885.  Couuell,   74   Cal.    217,    15   Pac.    740; 

iM  Hammond  v.  CaiUeaud,  111  Cal.  EaMte  of  PearBona,  98   Cal.   603,  33 

206,   62   Am,   St.   Kep,   167,   43   Pac.  Pac.  451 ;  Eatate  of  Leonis,  138  CaJ. 

607;    Dunn    t.    Dunn,    137    C«i.    51,  194,   71   Pac.    171.     Bee,   also.   In  re 

69  Pac.  847.     It  is  the  same,  in  prin-  Auerbach'B  Efitate,  23  Utah,  529,  65 

ciple,  with  sales  under  probata  decrees.  Pac.  488. 

But  in  the  case  of  Bales  in  partition  i>(  See  Qordan  v.  Oraham,  1S3  Cal. 

the  order  is  a  final  judement  within  297,  95  Pac.  145, 
the  meaniog  of  subdiviaion  1  of  aec-  i*«  People  v.  Union  Building  Asni., 

tion   963,    Code    of    Civil   Procedure,  127   CaL  400,   68  Pae.   622,  69   Pat. 

while,  in   probate  sales,  the  order  is  692. 
one  "against  or  in  favor  of  directing 
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iBg  of  section  938  of  the  Code  of  Civil  Procedure.  They  cannot 
litig:ate  questions  sriring  between  the  real  parties  in  interest,  and 
cannot  appeal  from  orders,  judgments,  or  decrees,  otherwise  than 
in  an  oflScial  capacity.'*^ 

In  accordance  with  the  principle  here  stated,  it  has  often  been 
held  that  an  executor  is  not  aggrieved  by  an  erroneous  decree  of 
distribution."  In  Boach  v,  Coflfey,"'  the  supreme  court  thus  ex- 
pressed the  principle  involved : 

"We  think  that  it  is  the  settled  law  of  this  state  that  the  admin- 
istrator cannot  represent  either  side  of  a  contest  between  heirs, 
devisees,  or  legatees  contesting  for  the  distribution  of  an  estate.    He 


.  Woodi,  8  C«l. 


I,  es  Csl.  240,  3  Pbc.  817; 
Estate  of  Marre;,  65  Cal.  2S7,  3  Fac. 
896;  MerriGeld  v.  Liongmire,  66  CaL 
180,  4  Pm.  1170;  Boach  t.  Cottej, 
73  CaL  281,  14  Pae.  840;  In  ni  Jea- 
nip,  80  Cal.  625,  22  Pae.  260;  Oold- 
tree  v.  Thompson,  83  Cal.  120,  23 
Pao.  383;  Heniy  t.  Superior  Conrt, 
93  Cal.  560,  29  Pae.  230;  In  re  San- 
bom,  98  Cal.  103,  32  Pae.  865;  In 
rs  Welch,  106  Cal.  427,  39  Pae.  SOS; 
Jone*  V.  lAmont,  118  CaL  49S,  62 
Am.  St.  Bep.  251,  GO  Pae  766;  Es- 
tate of  Olmstead,  120  Cal.  447,  62 
Pae.  804;  Firebaugti  v.  Burbanli,  121 
Cal.  186,  53  Pae.  560;  EaUte  of 
WtlliamB,  122  CaL  76,  64  Pae.  386; 
Estate  of  Heal?,  137  Cal.  474,  70 
Pae.  455;  McCabe  t.  Healy,  138 
Cal.  81,  70'  Pae.  1008;  Estate  of 
Murphj,  145  CaL  464,  78  Pae.  960: 
Estate  of  Piper,  147  Cal.  606,  82 
Pae.  246;  EsUte  of  Steward,  1  Cal. 
App.  57,  81  Pae.  728;  Stewart  v. 
Smltb,  6  Cal.  App.  152,  SI  Pae.  667. 
Decisions  in  other  states  are  as  fol- 
lows: An  objection  that  an  adminii- 
tratriz  cannot  appeal  from  an  order 
affecting  her  in  her  official  capaeitr 
alone  is  not  available  where  it  ap- 
pears that  the  notice  and  undertaking 
on  appeal  were  ia  bei  individual  and 
not  her  representative  capacity.  Wil- 
bur v.  Wilbur,  17  Wash.  683,  50  Pae 
S8S.  An  administrator  who  has  no 
pereonaJ  interest  in  the  estate  can- 
not  prosecute  an  appeal  from  an 
crrdsr  of  distribution.  In  re  Dewnr's 
Estate.  10  Mont.  422,  25  Pae  1025. 


Not  from  a  decree  declaring  an 
offered  will  a  nuUitr.  Tirden  t.  Hub- 
bard, 37  Colo.  37,  86  Pae.  113.  An 
adminlatratriz  has  no  appealable  in- 
terest in  a  settled  account,  and  can 
prosecute  an  appeal  thereTTom  only 
aa  to  her  personal  interest  and  in  her 
individual  capacity.  In  re  Dougherty's 
EsUte,  34  Mont.  336,  86  Pae.  38. 
At  to  a  right  of  appeal  of  an  ad- 
ministrator with  Tcrferenee  to  an 
order  affecting  the  estate,  see  'In  re 
Smith's  Estate,  43  Or.  SS6,  73  Pae 
336,   75   Pae.   133. 

One  sued  as  an  executor,  and 
against  whom  judgment  for  costs  was 
rendered  personal^,  was  not  entitled 
to  rvriew  the  judgment  where  he 
failed  to  nake  himself  a  party  to 
the  litigation  individually.  Heyer  v. 
O'BoDTke,  IGO  Cal.  177,  88  Pae.  706. 

Id  Bates  *.  Byberg,  40  Cal.  463; 
Estate  of  Wright,  49  Cal.  550;  Raaen- 
berg  V.  Frank,  58  Cal.  387;  Estate 
of  Marrey,  65  Cal.  287,  3  Pae.  896; 
M;errifleld  v.  Longmire,  66  Cal.  180, 
4  Pae.  1176;  Estate  of  Healey,  137 
Cal.  474,  70  Pae.  455;  McCabe  v. 
Healy,  138  CaL  81,  70  Pae.  1008; 
and  see  Estate  of  Murpby,  145  CaL 
464,  78  Pae.  060;  Stewart  v.  Smith, 
8  CaL  App.  152  91  Pae.  667.  See, 
also.  Estate  of  Piper,  147  CaL  606, 
82  Pae.  246.  Nor,  for  the  same  rea- 
son, is  he  an  "adverse"  party  to  such 
a  decree,  requiring  bim  to  defend  an 
appeal  from  the  order.  Jones  v. 
Lamont,  113  CaL  499,  62  Am.  St. 
Sep.  251,  SO  Pae.  766.  And  see  Fire- 
baugh  V.  Burbank,  121  CaL  186,  S3 
Pae.  560. 

son  73  CaL  281,  14  Pao.  840. 


Digitized  ByGOOgle 


S  a03  PASTIES  WHO  HAT  APPEAIi.  1072 

cannot  litigate  the  claims  of  one  act  against  another.  His  duty  is 
to  preserve  the  estate,  and  distribute  it  as  the  court  shall  direct.". 

So  in  Be  Welch,""*  where  there  were  motions  to  dismiss  certain 
appeals,  one  of  which  was  an  order  for  partial  diatribntion,  the 
court  said,  referring  to  the  decision  last  above  cited,  and  otheis  :"^ 

"The  rule  as  declared  by  these  cases  does  not  admit  of  question. 
It  is  a  soand  proposition  that  administrators,  general  or  special,  like 
receivers  and  other  trustees  or  custodians  of  funds  for  designated 
purposes,  are  not  ordinarily  affected  by  orders  in  reference  to  their 
disposition,  and,  therefore,  will  not  be  heard  to  appeal  from  such 
orders." 

So  in  Estate  of  Williams,*^  Harrison,  J.,  for  the  court,  thos 
stated  the  principle  involved : 

"The  executor  has  no  interest  in  the  distribution  of  the  estate 
further  than  to  be  protected,  if  he  shall  dispose  of  the  property  in 
accordance  with  its  (order  of  distribution)  terms;  and,  if  the  court 
had  jurisdiction  to  hear  the  petition,  the  order  of  distribution  will 
be  a  complete  protection  against  any  claim  that  may  be  made 
against  him  by  reason  of  his  compliance  therewith.  The  statute 
declares  that  the  error  is  'conclusive  as  to  the  rights  of  heirs,  lega- 
tees, or  devisees,  subject  only  to  be  reversed,  set  aside  or  modified 
on  appeal.'  (Code  Civ.  Proc,  sec.  1666.)  The  persons  here  urm- 
merated  are  the  only  ones  who  can  be  'aggrieved'  by  an  order  of 
court  made  in  a  matter  in  which  it  had  juriadiction  of  the  subject 
matter  and  of  the  parties  entitled  thereto." 

So,  upon  the  same  prindple,  it  has  been  held  that  it  is  no  part 
of  the  duty  of  an  administrator  to  contest  the  probate  of  a  will,*** 
imd  hence  he  cannot  appeal  from  an  order  with  reference  to  the 
payment  of  an  attorney's  fees  for  services  rendered  in  such  a  con- 
test."" So  an  administrator  isnot  a  "party  aggrieved"  by  an  order 
refusing  to  direct  the  sale  of  a  parcel  of  real  estate  belonging  to 
bis  decedent,  and  cannot  prosecute  an  appeal  therefrom. *°'  So,  the 
trustees  under  a  will  are  not  "aggrieved"  by  an  order  allowing 

Mb  106  C»l.  427,  39  Pac.  SOS.  miniBtrator,  In  re  Sanborn,  98  Cal. 

*ix:  Bates  v.  BrbeTg,  40  Cal.  468;  103,   32    Pae.    865,   ud   special    ad- 

EstBte   of  Wright,   49   Cal.   550;   Ea-  miniatrator,  Henrj  v.  SuperioT  Court, 

tate  o(  Marrey,  65   Cal.  287,  3  Pac.  93  Cal.  569,  29  Pan.  230. 

8B6;   Estate  of  JesBup,   SO   Cal.  625,  lo'  See    caaea    cited    in    note    20e, 

22  Pac.  260;   In  re  Sanborn,  98  Cal.  tupra;  and  8e«  In  re  Jeesnp,  SO  GaL 

103,  32  Pac.  S65.  625,  22  Pac.  260.    See,  also,  Eatate  of 

aoa  132  Cal.  76,  54  Pac.  386.  Olmstaad,  120  Cal.  447,  52  Pac.  804. 

:"•  Estate  of  PaTsons,  65  Cal.  240,  ^"t  Estate  of  Steward,  1  CaL  App. 

3  Pac.   817.    See   aa  to  public   ad-  57,  81  Pae.  728. 
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piTmmt  of  cotnpeiuatioii  and  attorney's  fees  to  a  goardiBn  ad 
Wem.**     ■ 

In  the  matter  of  orders  for  partial  distribntion  nnder  the  pro- 
Tisions  of  section  1658  et  seq.,  Code  of  Civil  Procedure,  the  right 
to  contest  the  same  is  expressly  given,  and  this  has  been  held  to 
imply  the  right  to  prosecnte  an  appeal  from  an  unfavorable  order. *^ 
Bat  aside  from  this  exertion,  the  general  rule  has  its  well-defined 
limitations.  In.  Be  Welch,**  the  supreme  court  thus  referred  to 
this  featnre  of  the  subject : 

"Wherever  the  order  or  decree  involves  a  construction  of  the 
proper  exercise  of  the  duties  of  the  officer,  whenever  it  presents  a 
question  as  to  the  right  or  power  of  the  trustees  to  comply  with  it, 
wherever  obedience  to  it  might  subject  him  to  liability,  the  rule 
does  not  operate.  Even  where  the  order  is  one  merely  for  the  pay- 
ment of  funds,  if  any  of  these  questions  arise  under  it,  and  personal 
liability  may  attach,  the  right  of  the  officer  to  appeal  is  recognized 
and  upheld." 

This  language  was  quoted  with  approval  in  the  later  case  of 
Estate  of  Murphy.**  But  the  supreme  court  has  apparently  gone 
even  farther  than  is  here  indicated  toward  a  mitigation  of  the 
harshness  of  a  rule  which  clearly  multiplies  the  personal  risks  of 
this  dsas  of  officials,  without  any  corresponding  increase  in  the 
degree  of  protection  accorded  to  the  beneficiaries  of  estates.  In 
this  connection,  Temple,  J.,  delivering  the  opinion  of  the  court  in 
Estate  of  Heydenfeldt,**  said : 

"I  think  there  has  been  a  disposition  to  carry  the  doctrine  of 
that  case  (Bates  v.  Syberg)  beyond  its  legitimate  scope,  and  further 
than  it  should  be  carried  on  principle.  An  administrator,  or  an 
ezeentor,  is  a  trustee  of  an  express  trust.  He  is  authorized  to  sue 
or  be  sued  without  joining  with  him  the  beneficiaries  of  the  trast, 
bat  the  suits  which  may  thus  be  brought  are  suits  affecting  the  trust, 
and  not  those  in  which  he  is  individually  interested.  Among  his 
beneficiaries  are  creditors.  He  not  only  may,  but  it  is  his  duty,  to 
defend  the  estate  from  all  unjust  and  illegal  attacks  made  upon  it 
which  affect  the  interests  of  heirs,  devisees,  le^tees,  or  creditors. 
He  cannot  be  kept  out  of  such  litigation  upon  the  claim  that  he  is 

Mk  Ooldtree  *.  ThompioD,  83  CaL  CkI.    391,    53    Pae,    SIO;    Estate    of 

4£a,  23  I^c.  383.  Hurpb;,  149  Cat.  464,  78  Pac.  960. 

*i  See    Estate    of    KeUj,   63    CaL  "  106  CkI.  427,  39  Pac.  SOS. 

IOC;   la  w  Weleb,   106   Cal.   427,  39  »  145  Cal.  404,  78  Pae.  960. 

Pu.  805;    EsUte    of    HJtcbeU,   121  **  117  CaL  SSI,  49  Pac.  713. 

HcwTrlBl— S8 
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not  peiBonally  injured.  In  fact,  if  that  were  tbe  nature  of  his 
grievance,  he  ought  not  to  litigate  at  the  expense  of  the  estate. 
When,  however,  he  has  administered  the  eebate,  and  under  the  stat- 
ute has  called  all  parties  into  court  by  a  proper  notice  and  petition, 
his  only  remaining  duty  is  to  deliver  the  estate  over  to  those  desig- 
nated by  the  court. 

"The  administration  has  then  served  its  purpose,  and  the  elaim< 
ants,  including  cr^itors,  are  specially  notified  and  called  into 
court.  They  are  then  to  protect  their  own  rights,  and  it  is  no  part 
of  the  duty  of  the  administrator  to  decide  between  them.  If  be  were 
to  take  sides  with  one  claimant  as  agaiii&t  another,  and  his  views 
were  not  sustained,  it  would  result  that  he  has  been  making  an  as- 
sault upon  the  estate  of  his  real  beneficiary  at  bis  sxpense  and  in 
the  interest  of  the  spoiler. 

"I  cannot  see  that  it  matters  that  a  claim  is  made  against  the 
estate  under  the  will  or  by  one  who  claims  to  be  an  heir,  or  a  part 
of  the  family  of  the  deceased,  and  as  such  entitled  to  an  allowance. 
If  it  may  diminish  the  estate  to  be  finally  distributed,  or  may  make 
the  fund  from  which  the  creditors  are  to  be  paid  insufBcient  for 
that  purpose,  the  administrator  is  interested,  and  in  tbe  event  of  an 
adverse  ruling  is  a  party  aggrieved.  Indeed,  although  it  has  been 
held  that  tbe  persons  who  are  likely  to  be  distributees  may  be  heard 
in  some  matters  pending  the  administration,  yet  no  doubt  the  logical 
conclusion  would  be  that  the  administrator  is  specially  intnisted 
with  the  duty  and  power  to  defend  tbe  rights  of  all  beneficiaries 
until  distribution. 

"The  case  of  Roach  v.  Coffey,  73  Ca!.  281,  14  Pac.  840,  is  in 
accord  with  these  views.  That  was  really  a  special  proceeding  in 
the  distribution  of  the  estate.  In  some  cases  the  rule  laid  down  in 
Bates  V.  Byberg,  supra,  has  been  carelessly  applied,  but  I  think 
tbe  court  has  never  intended  to  push  that  doctrine  beyond  the  limits 
above  defined." 

In  Guardianship  of  Breslin  "  the  supreme  court,  io  allowing  an 
appeal  by  a  guardian  from  an  order  requiring  him  to  pay  out  the 

M  139  Csl.  21,  BS  Pac.  962.  And  him  to  paj  tbe  mon^j  fotmd  to  be  in 
see  In  T0  Smith,  117  Cal.  SOS,  49  his  euatod;  over  to  another  special  ad- 
Pae.    456.     Also    Estate    of    Heaton,      ministritor.     "" 


139     Cal.    237,    73    Pac.    186,    Tvhere  "If    the   order   is    i 

the    eonrt    took    the    ground    that    it  ag|i;rieTed,  for  it  runs  agsiost  him,  is 

would    not    dismiss   an    appeal    from  enforceable    against    him,    and    com- 

an   order   lettling   the   account   of   a  mands  him  to  pa;  mooe;  to  a  person 

special   admlnistratoT,   and   directing  who  is  not  entitled  to  receive  it.    T« 
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fnnds  of  his  ward,  made  nse  of  somewhat  similar  langnage,  holding, 
in  effect,  that  it  was  the  du^  of  the  gaardian  to  protect  the  inter- 
ests of  Ma  w&rd,  and  that  this  daty  gave  him  the  right  of  an  appeal 
from  an  erroneous  order  of  court. 

It  goes  without  saying  that  the  executor  or  administrator,  in  his 
representative  capacity,  is  never  aggrieved  ez<Kpt  when  the  estate 
itself  is  aggrieved,  and  cannot  maintain  an  appeal,  as  such  official, 
in  a  case  where  he  alone,  in  bia  personal  and  individual  capacity,  is 
a^rieved  by  the  judgment  or  order  in  question.*'  And  this  is, 
perhaps,  the  better  test,  after  all.  If  the  estate  itself  as  an  entity 
is  attacked,  it  is  the  duty  of  the  representative  of  the  estate  to  de- 
fend, and  if  such  defense  requires  that  an  appeal  be  prosecuted, 
then  it  is  the  duty  of  such  representative,  and  he  baa  the  undoubted 
right,  to  prosecute  au  appeal.  So,  if  the  interests  of  the  estate 
require  the  bringing  of  a  suit,  such  suit  should  be  brought  in  the 
name  of  the  estate's  representative,  and,  in  the  event  of  an  unfavor- 
able judgment  or  order,  such  representative  should  appeal  there- 
from, if  such  an  appeal  would  be  proper.  Beyond  this,  neither  his 
duty  nor  his  right  will  permit  bim  to  go.  With  controversies  which 
affect  the  individual  interests  alone  of  those  who  may  be  interested 
in  his  trust  he  has  nothing  to  do,  and  consequently  he  cannot  be 
"aggrieved"  within  the  meaning  of  the  code  by  any  order  or  ruling 
which  affects  those  individual  interests. 

A  party  who,  whether  as  plaintiff  or  defendant,  pays  into  court 
the  amount  in  controversy,  disclaiming  any  interest  in  the  subject 
matter  in  dispute,  is  not  a  party  who  may  be  aggrieved  by  the  re- 
sulting judgment,*^  unless  he  abandon  the  neutral  character  thus 
assumed,  and  actively  contest  the  claim  or  claims  of  one  or  another 
of  the  parties  to  the  money  bo  deposited.** 

Parties  having  a  common  interest  in  the  subject  matter  in  con- 
troversy, or  who  are  aggrieved  in  the  same  way  in  the  same  proceed- 
ing, may  prosecute  a  joint  or  a  several  appeal  from  the  order  or 
judgment  whereby  they  are  so  aggrieved.     Thus  the  separate  credi- 

aetermine  that  he  IB  not  AggrieyeS  !■  widow;  citing  Estate  of  Heydeofeldt, 

to  determine  the  merits  of  the  appeal."  rapra. 

,       „  ,  ^       .  ^           , ;;  ^  ,  "See   Eatato   of   Wood,   1*2    Cal. 

See,  also,  Estate  of  Levy,  141  Cal.  ggg    77  p^^    431 

M6,  B9  Am.  St.  Rep.  B2,  75  Pac.  301.  it  Bee  3an  Fianciseo  Sarinpt  Union 

where  the  anpreme  eonrt  held  that  the  v.  Long,   123    Cal.  107,  55  Pae.  708; 

eMcntora  under  a  will,  as  well  ae  the  Woodmen  of   the  World  v.   Kotleflgff, 

deviaees  and   legatees   named   therein,  133  Cal.  (HO.  65  Pae.  1105.     AI90  Fox 

were  parties   aggrieved   bj   an   order  v.  Sutton,  127  Cal.  51S,  59  Pae.  936. 

setting    apart    a    homestead    to  •  the  "  See  csjiee  cited  in  note  27. 
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tors  of  an  insolveBt,  haTing  a  common  interest  in  the  reversal  of  the 
decree,  growing  oat  of  the  common  interest  in  the  mode  of  payment 
of  their  claims,  and  affecting  the  fund  out  of  which  they  are  to  be 
paid,  are  aggrieved  in  the  same  way  by  the  same  portion  of  the 
decree,  and  may  prosecate  a  joint  appeal  therefrom.** 

The  record  itself  is  the  sole  arbiter  in  th«  determination  of  the 
question  as  to  who  is  aggrieved  by  the  judgment  or  order.  Such 
detenninatioa  is  not  affected  by  matter  dehors  the  record,  nor  by 
ex  parte  affidavits  addressed  to  such  question.'" 

An  attorney,  whose  sole  interest  in  the  litigation  arises  from  an 
employment  as  the  professional  representative  of  a  party  thereto, 
and  the  fact  of  an  unpaid  fee,  cannot  be  aggrieved  by  a  judgment 
or  order,  either  in  favor  of  or  against  his  client.  This  has  been 
repeatedly  decided,  not  only  in  civil  actions,  but  in  probate  pro- 
ceedings also.  In  the  latter,  however,  the  legislature  of  1905 
adopted  certain  amendments  to  the  oode  which  gave  to  attorneys 
representing  executors  and  administrators  certain  special  rights  in 
connection  with  orders  fixing  their  compensation  in  "ordinary  pro- 
bate proceedings,"  including  the  right  to  prosecute  an  appeal  from 
such  an  order.*'    These  amendments  did  not  affect  the  general  rule, 

miut  come  through  the  latter  official 
or  not  at  all.  It  conld  not  come  direct 
from  the  estate.  Bee  Henrj  v.  Superior 
Court,  93  Cal.  569,  2S  Pac.  £30; 
EsUte  of  Ogier,  101  Cal.  381,  40 
Am.  St.  Bep.  SI,  3S  Pw!.  900;  In  ra 
LeviEHDD,  108  Cal.  450,  41  Pac.  483, 
42  Pae.  479;  Brigga  t.  Breen,  1S3 
Cal.  657,  56  Pae.  633,  886;  McKee 
T.  Boher,  ]3S  Cal.  367,  71  Pae.  438, 
649.  It  ia  error,  therefore,  for  the 
court  to  make  an  allowance  direct  to 
an  attomej.  Aa  in  the  ease  of  other 
neceesarj  expensea,  couuBel  fees  should 
be  allowed  to  the  executor  or  admin - 
iatrator.  Bee  Estate  of  Ogier,  (tipro, 
Estate  of  LevinBon.  lupm;  Eital«  of 
Kruger,  123  Cal.  391,  55  Pae.  1056; 
McKee  v.  Saber,  tupra;  Estate  of 
WUIard,  139  Cal.  501,  73  Pac.  240, 
64  L.  R.  A.  554;  Estate  of  Kruger, 
143  Cal.  141,  76  Pac  891;  EsUte  of 
Scott,  1  Cal.  App.  740,  83  Po"..  85. 
Prior  to  the  adoption  of  tbe«e  amend- 
ments, it  waa  earlj  held  that  the  at- 
tomej waa  employed  by  the  eiecutor 
or  administrator  to  asaiat  him  in  thff 
execntion  of  hia  trust,  and  lias  no 
claim  taat  he  can  enforc«  agkinat  the 


"  See   Sstate    of    Butro,    152    Cal. 

249,  02  Pac,  486,  1027.  Also  Down- 
ing T.  RademaeheT,  136  Cal.  673,  69 
Pac.  415.  There  may  be  eases  where 
the  interests  of  the  aeveral  joint  ap- 
pellants are  so  different  and  distinct, 
not  merely  divergent,  that  a  joint 
appeal  would  not  be  permitted.  See 
Sangamon  Co.  t.  Brown,  13  HI.  207. 

»i>  Bee  Woodbury  v.  Nevada  etc.  Co., 
120  Cal.  367,  52  Pac.  650.  And  see 
Harper  t.  Hildretb,  09  C&l.  265,  S3 
Pae.   1103;   Mohr  t.  Byrne,  132  Cal. 

250,  64  Pac,  257;  In  re  Byer,  110 
Cal.  666,  42  Pae.  1082;  Potrero  etc. 
Co.  T.  All  Persons,  155  Cal  371,  101 

.     Pae,  12. 

y  As  to  "adverse"  parties,  and  the 
^  application  of  the  same  principle 
thereto,  see  section  210,  po«t. 
.  »  See  sections  1616  and  1619,  Cali- 
fornia Code  of  Civil  Proeednre.  The 
rule,  prior  to  the  adoption  of  these 
amendmenta,  based  upon  the  principle 
that  there  waa  no  snch  official  recog- 
nized by  the  code  as  an  "attorney  for 
the  estate,"  waa  that  the  attorney  was 
the  personal  representative  of  the  • 
ecutor ^-:-:— ..-    —J  1.1-  ' 


r  admin  iatrator,  and  his  fM 
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however,  and  an  attorney  has  no  anch  interest  in  the  aabject  matter 
of  the  controveray,  in  which  he  is  professionally  employed  as  the 
representative  of  a  party  thereto,  as  will  enable  him  to  take  an  indi- 
vidual appeal,  as  an  aggrieved  party,  from  an  order  or  a  judgment 
entered  therein.** 


««tat«,  either  hf  ftetion  or  In  anj 
other  way,  »•  ij  exceptioDB  to  the 
■ettlement  of  an  account  which  fails 
to  make  proviiiou  for  the  parment  of 
his  fee.  See  Oumee  y.  Maloaej,  38 
Cal.  85,  99  Am.  Dee.  352.  Whatever 
claim  he  may  have  for  toch  eom- 
petiaation  is  solel;  Against  the  ex- 
ecutor or  administrator  who  seltnta 
and  emploji  him,  and  whole  attorneT- 
he  ia.  He  is  not  a  person  "interested 
in  the  estate"  within  the  meaning  of 
the  statute  (Brigg«  v.  Breen,  1E3  Cal. 
eST,  96  Pac.  033,  886^,  and  excep- 
tions flled  bj  him  are  ineffectual  for 
any  purpose.  (Id.)  See,  also,  dissent- 
ing opinion  of  Chief  Justice  Baatty  is 
Bnggs  V.  Breen,  «upra.  And  mo 
Estate  of  Carpenter,  146  Cal.  661,  SO 
Pac.  1072.  As  stated  in  the  text,  the 
amendments  of  1905  cover  only 
"ordinary  probate  procmdingt."  See 
lection  1619,  Code  of  CivU  Procedure. 
It  also  covers,  by  designation,  "any 
extraordinary  service,  such  as  sales  or 
moTtgages  of  real  estate,  contested  or 
litigated  claims  against  the  estate,  lit- 
igation in  regard  to  the  property  of  the 
eatate,  and  such  ether  litigation  as  it 
may  be  necessary  or  proper  for  the  ex- 
ecutor or  administrator  to  prosecute  or 
defend."  This  language  wonld  seem  to 
be  sufficiently  broad  to  cover  every 

foiaibli  employment  of  an  attorney. 
f  so,  the  attorney  so  employed  may 
undoubt^ly  make  application  for  a 
fee,  under  the  provisions  of  section 
1616,  and  if  dissatisfied  with  the  fee 
allowed,  may  also  appeal  from  ths 
order,  as  authorized  under  the  last 
sentence  of  the  last  Beetion.  But  if 
there  are  any  cases  not  included  within 
the  language  of  section  1619,  wherein 
an  attorney  is  employed  by  the 
representative  of  an  estate,  such  em- 
ployment is  subjeet  to  the  rule  which 
governed  prior  to  the  amendments  of 
1905  to  the  Mctioni  in  question. 

A  Inasmuch  as  the  rule  applied  in 
probate  matters  prior  to  the  amend' 
ment  of  1905  to  seetioD  1616,  Code  of 
Civil  Procedure,  and  the  adoption  of 


lectlon  1919  of  the  same  code  at  the 
same  time,  was  not  baaed  upon  any 
principle  confined  partienlarly  to  pro- 
bate matters,  but,  on  th«  contrary,  was 
bdied  npon  principles  having  a  general 
application,  which  were  apphed  in 
probate  matters  in  the  absence  of 
speeial  pioviaioni  of  law  (adapted 
afterward  in  the  enactment  of  1905 
referred  to-),  the  probate  eases  above 
cited  may  be  appropriately  cited  at  au- 
thority for  such  general  prioeiplea. 
Indsed,  the  argument  of  the  court  in 
mon  of  the  eases  so  cited  jtutifies  this 
position. 

The  foUowing  decisions  illustrate 
the  degree  and  extent  or  interest 
necessary  to  eaitain  the  right  of  ap- 

A  guardian  has  such  an  interest  in 

the  subject  matter  of  an  order  of 
removal  which  requires  him  to  pay 
over  a  certain  portion  of  the  funds  in 
his  hands  belonging  to  the  estate  of 
hit  ward.  In  re  HDl  Estate,  7  Wash. 
421,  35  Pac.  131.  Citizens  and  tax- 
payer! of  a  municipality  sought  to  be 
annexed  to  another  have  such  an  In- 
terest in  the  subject  matter  that  they 
are  entitled  to  a  writ  of  error  from 
the  supreme  court  to  review  the  judg- 
ment approving  the  proceedings. 
Martin  v.  Simpkins,  20  Colo.  438,  38 
Pac.  1092.  Applicants  for  a  street 
railway  franchise  have  an  appealable 
interest  sufficient  to  enable  them  to 
maintain  an  appeal  from  an  order  en- 
joining them  from  taking  any  action 
under  an  ordinance  offering  such  fran- 
chise to  the  highest  and  best  bidder 
while  refusing  to  enjoin  the  city  from 
withholding  the  same  from  sale  under 
the  ordinance.  Wood  v.  Seattle,  23 
Wash.  1,  62  Pae.  135,  52  L.  B.  A. 
369.  Stockholders  have  an  appealable 
interest  in  an  insolveney  proceeding 
against  a  corporation  instituted  for 
the  purpose  of  assessing  their  interest. 
Bennrtt  v.  Thoroe,  36  Wash.  253,  78 
Pac.  936,  68  L.  K.  A.  113.  A  eheritT 
who  hag  been  restrained  from  levying 
certain  land  has  an 
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Heinta  v.  Brown,  M  Wash.  387,  133  ebbing  an  offered  will  a  nnllily,  in 

Am.  St.  Bep.  937,  90  Pac  Sll.     Non-  th*  abeenM  of  a  ihowing  of  a   per- 

reaident  taxpaj«n  hare  an  appealable  aonal  interest  in  the  estate.  Yirdra  r, 

iDt«r«et  in  incorporation  proesedinga  Hubbard,  37  Colo.  37,  86  Pac  113. 

of  a  municipalit;,  ander  Mrtain  pro-  Defendants  to  a  luit  to  foreclose  a 

visions  of  statutes.     Ilo  t.  Barney,  18  tax  lien,  wbo  have  no  interest  in  the 

Idaho,  642,  112  Pae.  126.  property,  caonot  eomplaiii  of  a  jndg- 

An  administrator  who  has  no  inter-  ment  of  foreclosure.   Port  Townaend 

est  in  an  estate  cannot  appeal  from  v.   Trumbull,  40  Wash.   386,   82   Pae. 

an     order     of     diatribution.     In     re  716 ;  and  see  Lazier  t.  Cody,  44  Wash. 

Dewar's  EsUte,  10  Mont.  423,  2S  Pae.  339,  87  Pae.  344;   Hume  t.  Tomer, 

loss.    Nor  baa  an  administrator  an  iS  Or.  £02,  70  Pae.  filL 
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CHAPTER  XXXir. 

TIME  IN  WHICH  APPEALS  MUST  BE  TAKEN. 

§  204.     Appeals  miut  bo  taken  mthiiL  the  time  prewribed  bj  statnte. 
}  SOS.     Statutory  proTuioiu  in  TeUtion  to  the  time  for  taking  R.ppeal& 

g  204.  Appeals  mmt  be  Taken  Within  the  Time  Pr«cribed  bjr 
Statate. — ^As  has  been  stated,'  an  appeal  under  our  practice  ia 
purely  the  creatore  of  statute,  and  consequently  the  time  within 
vbieb  it  must  be  taken  is  a  matter  to  be  regulated  by  the  le^slature. 
Accordii^ly,  it  baa  been  uniformly  held  that  an  appeal  taken 
prematurely,*  or  after  the  expiration  of  the  statutory  time,'  is  of  no 


1  Bee  section  181,  ante. 

»  People  V,  Center,  6fl  Cal.  551,  B 
Pae.  263,  0  Pac.  481;  Simple  t.  Con- 
way, 69  CaL  71, 10  Pae.  189 ;  SctLroeder 
T.  Schmidt,  71  CaL  399,  12  Pac.  302; 
TjttbII  t.  Baldwin,  72  Cal.  192,  13 
Pac.  475j  In  re  Boie,  72  Cal.  577,  14 
Pac.  369;  Onderdonk  t.  San  Fran- 
eiaco,  75  Cal.  534,  17  Pac.  678;  Coon 
T.  Grand  Lodge,  76  CaL  3S4,  IS  Pae. 
384;  Home  etc.  Asaa.  t.  Kaplan,  84 
Cal.  486,  24  Pae.  119;  Brady  v.  Burke, 
W  CaL  1,  27  Pae.  52;  MeHugh  v. 
Adkins,  117  Cal.  228,  49  Pac.  2; 
Weill  V.  Kreyenbagen,  117  Cal.  329, 
49  Pac.  128;  Estate  o(  Pearsoni,  119 
Cal.  27,  50  Pae,  929;  Wood  v.  Eti-  ■ 
wanda  eU.  Co.,  122  Cal.  152,  54  Pas. 
726;  Estate  of  Sbeid,  122  Cal.  52S, 
55  Pac.  328  J  Estote  of  Scott,  12* 
CaL  671;  Estate  of  Kennedy,  129 
CaL  384,  62  Pae.  64;  Estate  of  Dev- 
ineensi,  181  CaL  452,  63  Pac.  723; 
Bell  V.  aUacke,  137  CaL  307,  70  Pac. 
171;  Estate  of  More,  143  Ckl.  493,  77 
Pae.  407;  Wood  etc.  Co.  v.  Missouri 
Pae.  ^.  Co.,  152  Cal.  344,  92  Pac 
868. 

The  rule  stated  in  the  text,  which 
raqoirea  appellate  proceedings  to  ba 
instituted  within  the  statutory  time, 
under  penalty  of  dism!s«al,  is  pi&c- 
tieally  nnifonn  in  all  jurisdictions; 
although,  as  will  hereafter  appear 
(note  5f,  section  205,  pott),  the  stat- 
utory time  itself  varies  widely.  The 
rale  as  to  appeals  taken  prematurely 
was  sustained  in  the  following  de- 
«isioas: 


Hays  T.  Beuiiia,  11  Wash.  360,  39 
Pae.  658;  Tollmer  v.  Nes  Perces  Co., 
7  Idaho,  302,  62  Pac.  925;  Lanridsen 
T.  Lewis,  47  Wash.  594,  92  Pac.  440 ; 
Oliver  v.  Kootenai  Co.,  13  Idaho,  281, 
90  Pac.  107;  Elko-Tuscarora  M.  Co. 
T.  Wines,  24  Nbt.  305  53  Pae.  177; 
Oliver  v.  Wilson,  8  N.  fa.  590,  73  Am. 
St.  Bep.  784,  80  N.  W.  757;  Nordin 
T.  Berner,  IS  S.  D.  611,  fll  N.  W.  308; 
Dyea  ete.  Co.  v.  Easton,  14  S.  D.  520, 
86  N.  W.  23;  Martin  v.  Smith,  11  8. 
D.  437,  78  N.  W.  1001;  State  v, 
Lamm,  9  S.  D.  418,  60  N.  W.  592; 
Bank  t.  OUver,  11  8.  D.  444,  78  N.  W. 
1002;  Chamberlain  t.  Hedger,  10  S. 
D.  290,  73  N.  W.  75;  Qreonly  v.  Hop- 
kins, 7  S.  D.  S61,  64  N.  W.  1128; 
Cobom  V.  Board,  10  S.  D.  563,  74 
N.  W.  1026;  Minn.  Maehine  Co.  t. 
Skau,  10  S.  D.  636,  75  N,  W.  199; 
BinklJng  v.  By.  Co.,  10  S.  D.  660,  74 
N.  W.  1029;  Hughes  v.  Steams,  13 
S.  D,  627,  84  N.  W.  196;  ftnith  ». 
Hawley,  11  B.  D.  399,  78  N.  W.  355; 
Elwert  V.  Norton,  84  Or.  567,  51  Pac. 
1097;  Bobertson  v.  Shine,  50  Wash. 
433,  97  Pae.  497. 

s  The  rule  as  to  appeals  taken  too 
late  was  uphdd  in  tne  following  de- 
cisions; 

California:  Emerson  v.  Bergin,  71 
CaL  335,  12  Pac.  242;  Grueil  v. 
Bpooner,  71  Cal.  493,  13  PSc.  611  j 
Lowrie  v.  8alz,  75  CaL  349,  17  Pac. 
232;  Heilbron  v.  Irrigation  Co.,  76 
CaL  8,  17  Pac.  932;  Gray  t.  Winder, 
T7  CaL  625,  20  Pae.  47;  Coward  v. 
Clanton,   79   CaL  23,  31    Pac.   859; 
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BnntLng  t.  Salti,  84  Cal.  168,  2<  Pm. 
167;  Hammond  t.  Wallace,  SS  Cal. 
522,  20  Am.  St.  Bep.  239,  24  Pac. 
837;  LangBQ  t.  Langaii,  89  Cal.  186, 
26  Pac.  764;  McLaugblin  v.  Menotti, 
89  Cal.  354,  26  Pac.  BSO;  Kirman  y. 
HunneweU,  91  Cal.  157,  27  Pac.  687; 
MattiDgly  v.  Penoie,  105  Cal.  514,  4S 
Am.  8t.  Bep.  ST,  39  Pae.  200;  Boi- 
derre  v.  Den,  106  Cal.  594,  39  Pac. 
946;  Henry  v.  Merguiro,  111  Cal.  1, 
43  Pac.  387;  Hunter  y.  Hunter,  IH 
Cal.  261,  52  Am.  St.  Rep.  ISO,  43  Pae. 
756,  81  L.  R.  A.  411;  United  SUtes  v. 
Crooks,  116  Cal.  43,  47  Pae.  870;  Bab- 
ble T.  BegbiR,  128  Cal.  154,  60  Pae. 
667,  49  L.  S.  A.  141;  Butter  Co.  t. 
Tiddale,  128  Cal.  180,  60  Pae.  767; 
Houser  etc.  Co.  v.  Hargrove,  129  Cal. 
90,  61  Pae.  660;  Williami  v.  Long, 
130  Cal.  5S,  80  Am.  St.  Rep.  68, 
62  Pae.  264;  Bartlrtt  v.  Mackey,  130 
Cal.  181,  62  Pae.  482;  McGorraj  t. 
Stockton  etc.  Co.,  131  Cal.  321,  63 
Pac.  479 ;  People  v.  Walker,  132  Cal. 
187,  64  Pac.  133;  McDonald  v.  Lee, 
132  Ca).  252,  64  Pac.  250;  Moore  t. 
Douglas,  132  Cal.  399,  64  Pac,  705; 
Hunter  t.  Milam,  133  Cal.  601,  65 
Pae.  1076;  Hayei  v.  Silver  Creek  Co., 
136  Cal.  238,  68  Pac.  704;  Hatton  t. 
Hstton,  136  Cal  353,  68  Pac.  1016; 
Contra  Coata  t.  Soto,  138  Cal.  57,  70 
Pae.  1019:  Estate  of  Campbell,  141 
Cal.  72,  74  Pac.  550;  Brownlee  v.. 
Reiner,  147  Cal.  641,  82  Pac.  324; 
Bank  v.  Jack,  148  Cal.  437,  113  Am. 
St  Bep.  285,  S3  Pae.  705;  Robinson 
T.  Eberhart,  148  Cal.  495,  S3  Pae. 
452;  Roney  v.  Reynolds,  152  Cal.  323, 
92  Pac.  847;  Sequeira  v.  Collins,  153 
Cal.  426,  85  Pae.  876;  Hellman  t. 
Longlej,  154  Cal.  78,  97  Pac.  17; 
Dundas  v.  Lankersliim  School  District. 
155  Cal.  692,  1G2  Pac.  925 ;  Estate  of 
Brewer,  156  Cal.  89,  103  Pac.  486; 
I*ild  V.  JotiDston,  156  Cal.  253,  104 
Pae.  449;  Michacleon  v.  Fish,  J  Cal. 
App.  116.  81  Pac,  661;  Waibridge  v. 
CouEiiofl,  2  Cal.  App.  302,  S3  Pac.  462; 
Catkins  *.  Howard,  2  Cal.  App.  233, 
83  Pac.  280;  Pogue  v.  Ball,  4  Cal. 
App.  406,  88  Pac.  376;  Davey  v.  Mul- 

roy.  7  Ca'    ■         '    ""  "   "   ""■' 

T.  Oavin 
931. 

Colorado:  Colorado  Springs  etc.  t. 
Godding,  20  Colo.  71,  36  Pac.  884; 
Best  T.  Bank,  31   Colo.  474,  73  Pao. 
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849;  Boseben?  y.  Valley  etc.  Co.,  SB 
Colo.  132,  83  Pac.  637;  MeVicker  t. 
Rouse.  44  Colo.  255,  98  Pae.  807; 
Hamill  t.  Bank,  7  Colo.  App,  472, 
43  pRc.  903;  Van  Buskirk  v.  Baleh, 
19  Colo.  App.  292,  74  Pac.   792. 

Idaho:  Young  v.  Tiuer,  4  Idaho, 
269,  38  Pae.  697;  Shiller  t.  BmaU,  4 
Idaho,  422,  40  Pac.  63;  Carter  T. 
Bnck,  9  Idaho,  571,  75  Pae.  612; 
Robson  T.  Cotson,  9  Idaho,  215,  72 
Pac.  591 ;  McCrea  v.  McGrew,  » 
Idabo^  382,  75  Pae.  87;  Moe  v.  Har- 
ger,  10  Idaho,  194,  (302),  77  Pao. 
645;  Richardson  v.  Baddy,  10  Idaho, 
151,  77  Pae.  972;  White  t.  Whiteomb, 
13  Idaho,  490,  90  Pac.  1080. 

Montana:  Clallagher  v.  Cornelius,  2S 
Mont.  27,  57  Pac.  447;  Ramsey  v. 
Bums,  24  Mont.  234,  61  Pac.  129; 
Scbatzlein  t.  Paaamore,  26  Moot.  500, 
6S  Pae.  1113;  Hopkins  *.  Kitta,  87 
Mont.  26,  94  Pae.  201;  Reynolds  v. 
Pitzpatrick,  40  Mont.  593,  107  Pae. 
902. 

Nevo^:  Solomon  t.  Fuller,  13  Nev. 
276;  Candler  v.  DiMh  Co.,  28  Ner. 
151,  SO  Pac,  751,  6  Ann.  Caa.  946;  9. 
C,  23  N«T.  422,  S2  Pac.  458;  Twaddb 
T.  Winters,  29  Nev.  88,  85  Pao.  280; 
Luke  T.  Coffee,  31  Ner.  165,  101  Pac 
555. 

OJilt^wma:  Keokuk  etc.  Co.  v.  Deale, 
4  Okl.  712,  47  Pae.  481;  Wedd  ». 
Qatea,  15  Okl.  602.  82  Pac  -808; 
Hebeisen  t.  Hatehell,  17  Okl.  260, 
87  Pac.  643;  Tennison  v.  Ecgle,  23 
Okl.  679,  101  Pae.  1132;  Sumner  t. 
Sherwood,  25  Okl.  70,  105  Pac.  642; 
Bellamy  v.  Telephone  Co.,  25  Okl.  792, 
lOS  Pac.  389;  Watson  t.  Rein,  26 
Okl.  47,  108  Pac.  397;  Palmer  Greg- 
ory etc.  College  t.  Hart,  26  Okl.  855, 
110  Pae.  725. 

South  Dakota:  In  re  Houghton,  S 
S.  D.  537,  59  Pae.  733. 

Vtah:  Blyth  etc.  Co.  ».  Swenson,  35 
Dtah,  345,  49  Pac.  1027;  Herderson  v. 
Barnes,  27  Utah,  348,  75  Pac.  759; 
Everett  t.  Jones,  32  Utah,  489,  91 
Pac.  360;  Wamock  etc.  Agency  v.  Pet- 
erson etc.  Co.,  35  Utah,  542,  101  Pae. 
699;  Price  v.  Western  etc,  Co.,  35 
Utah,  379,  100  Pae.  677. 

Wathinjjton:  In  re  Lamona's  Es- 
tate, 29  Wash.  394.  69  Pac.  1093 ; 
Eight  T.  Batley,  32  Wash.  165,  98 
Am.  St.  B^.  651,  72  Pac.  1034;  Dean 
T.  QiegOD  etc.  Co.,  38  Wash.  565,  60 


Digitized  ByGOOgle 


1081 


TDCB  DT  WHICH  AFPE&LS  UVffT  SB  TAEIH. 


S204 


avail,  and  most  be  dismissed.*  TTDder  the  old  Practice  Act  the  time 
to  appeal  from  a  final  judgment  was  withia  one  year  after  its  rendi- 
tion,* and  appeals  takon  after  the  expiration  of  that  time  were  held 
to  be  of  no  avail.'  After  the  Code  of  Civil  Procedure  went  into 
effect  the  one  year  period  ran  from  entry  of  judgment,'  hut  the  same 
rule  was  followed,  and  the  appeal  was  required  to  be  taken  within 
the  y«ar.*  The  amendment  of  1697  changed  the  one  year  period  to 
six  months,  so  that  now  appeals  from  final  judgments,  except  judg- 
ments rendered  on  appeal  from  an  inferior  court*  must  be  taken 
within  six  months  after  entry  thereof.'" 


P»e.  842;  Harrij  v.  Lery,  39  WmIl 
158,  81  Pte.  550;  Shipley  *.  Me- 
PbbrsoD,  46  Wuh.  172,  89  Pae.  408; 
Chilcott  T.  Qlab«  eta.  Co.,  49  Wmah. 
302,  95  Pae.  264. 

Wyoming:  Kuhn  t,  UeEaji  ^  W70, 
466,   46  Pae.   863. 

*  8m  BMtioD  272  et  leq.,  pott,  as 
to  dimuasal  of  app«aL  Casei  cited  is 
the  two  notea  immediatelj-  prMsding 
Htate  this  mle,  ia  the  oiam. 

■  Qra;  v.  PKlmer,  28  Cal.  416;  Peck 
T.  Courtii,  31  CaL  207;  Qenella  v. 
Beljea,  32  Gal.  159;  Wetherbee  t. 
Dunn,  36  Cal.  249;  MeCoortnay  v.  Por- 
tiuie,  42  Cal.  387. 

•  See  JeokiDi  t.  Frink,  30  Cal.  SS6, 
S9  Am.  Ben.  l34;  Lucaa  t.  Todd,  28 
CbL  1S2;  WaEgeubelm  t.  Hook,  35 
Cal.  216;  Boralieimei  *.  Baldwiu,  38 
CaL  S71. 

*  McLaaghlin  r.  Dohertr,  S4  CaL 
519;  Thomaa  t.  AoderMii,  55  Cal.  43; 
Preiton  v.  Hearat,  54  Cal.  595;  Tre- 
Booth  V.  Farrin^D,  54  Cal.  273; 
People  r.  CeuWr,  66  Cal.  551,  5  Pao. 
263,  6  Pae.  481 ;  and  see  aeetion  1S3, 

The  rule  in  other  atates  ia  the  aame. 
Bobinaaii  v.  Salt  Lake  City  (Utah), 
109  Pae.  817;  liiadaey  t.  Scott,  56 
Waab.  206,  105  Pae.  462;  Wadhami 
V.  Allen,  45  Or.  485,  78  Pae.  362. 
From  the  denial  of  a  motion  for  new 
trial  O'Brien  t.  Caaualty  Co.,  57 
Waah.  598,  107  Pae.  SIS. 

BtatntoTy  pioTiaiona  are  inaeited  in 
ieetioa  205,  note  Sf,  et  avq. 

«  Brandow  v.  Whitney,  S4  Cal.  5S5; 
Douglas  V.  Fulda,  54  Cal.  5S9;  Parka 
T.  Barney,  55  Cal,  239. 

•  Under  the  proviaiooa  of  aub- 
ditiaaou   S   at   Mction   939,    Code   of 


Cifil  Proeednra,  judgmauta  of  this 
deacription  muat  be  appealed  from 
within  ninety  daji  after  entry.  See 
DooUng  T.  Moore,  19  Cal.  81;  Calder- 
wood  V.  Peyaer,  42  Cal.  110.  But 
it  ii  donbtful  if  thia  proviaioa  ia  aay 
longer  afFeetive.  It  would  aeem  that 
the  ameadment  of  1904  to  tho  Con- 
■titution,  whereby  the  proviaion  aa  to 
appellate  juriadietlon  In  actiona  of 
foreible  entry  and  detainer  waa 
changed  by  the  inaertion  of  the  elauae 
in  parentbeeia,  "except  aueh  aa  arise 
in  juaticea'  eourta,"  .thereafter,  hai 
rendered  the  proviaion  nugatory;  in- 
aamueh  ai  that  waa  the  onlj  claaa  of 
ca«ea  ia  which  double  appe^  were 
perminible.  Caaes  tranaf erred  from 
juaticea'  eourta  to  the  superior  eourta 
under  the  proTiaiona  of  aection  833, 
Code  of  Civil  Proeedare,  were  ei- 
pmalj  held  not  to  be  appeala  in  the 
ordinary  acceptation  of  tne  word.  See 
Diteh  Co.  T.  Superior  Court,  92  Cal. 
47,  27  Am.  St.  Bep.  91,  28  Pae.  54; 
Raiach  v.  Saoaalito  «tc.  Co.,  131  Cal. 
215,  63  Pae.  346.  But  there  haa  been 
no  judicial  ezpreaaion  on  the  point. 
and  until  there  is  one,  it  muat  remain 
doubtful. 

Also  Welcome  v.  Howell,  20  Uont. 
42,  49  Pae.  393;  Morris  t.  MeLsughUn, 
25  Mont.  151,  64  Pae.  219;  Wanen 
V.  Humble,  26  Mont.  495,  68  Pae.  851; 
Scbatzlein  Co.  t.  Paaamore,  26  Mont. 
500  68  Pae.  1113;  Hopkins  t.  Kitta, 
37  Mont.  26,  94  Pae.  201 ;  Latah  Co. 
V.  Hasfurther,  12  Idaho,  797,  88  Pae. 
433. 

10  See  aubdiviaion  1,  aection  939, 
California  Code  of  Civil  Procednre, 
See  note  5f,  aection  205,  potl. 
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Under  the  same  section,  appeals  from  orders,  and  from  interloca- 
tory  judgments  and  decrees,  must  be  taken  within  sixty  daya.^* 
Thus  appeals  from  new  trial  orders,  not  taken  within  the  sixty  day 
period,  have  always  been  held  unavailing.**    So,  likewise,  appeals 


"  8m  Bubdiniion  S,  seetion  B39, 
California  Code  of  Civil  Procedure. 
tJDder  the  dcBignation,  "interlocutoiy 
judgment,  order,  or  deeree,"  is  gener- 
allj  compTiaed  all  inteFloeutor?  orders 
that  are  appealabto  and  tbs  appeal 
muBt  ba  taken  within  aiztj  daja.  See 
Watson  V,  Sutro,  77  CaJ.  606,  20  Pae. 
86;  Dlinoifl  T.  t  8.  Bank  v.  Alvord,  99 
Cal.  407,  33  Pac.  1132;  Bartlett  v. 
Maek^,  130  Cal.  181,  SZ  Pac.  4S2. 
To  thii  rule  aection  131,  Civil  Code, 
provided  an  exception  in  tbe  case  of 
interlocutoiy  deereea  in  divorce,  which 
were  thereby  made  appealable  within 
six  months  after  entrj,  as  in  the  cose 
of  flnal  judgments  under  the  first 
subdivision  of  section  939;  but  the 
1907  amendment  to  tbe  third  sub- 
division of  section  939  included 
divorce  decrees  along  with  other  inter- 
locutory decrees,  and  made  them  ap- 
pealable within  sixty  days.  See  Dote 
□f,  section   20S,  pott. 

The  same  remark  as  to  the  stat- 
utoiy  prorlBions  as  to  time,  made  in 
note  2,  tvpra,  ia  applicable  here;  but 
the  general  rule  requiring  appeals 
from  orders  to  be  taken  withm  the 
time  prescribed  waa  upheld  in  the 
following  decisions: 

Oliver  v.  Kootenai  Co.,  13  Idaho, 
281,,  BO  Pac.  107;  Campbell  v.  Bank, 
13  Idaho,  95,  88  Pac.  639;  Balfour 
T.  Eves,  4  Idaho,  488,  42  Pac.  SOS; 
Bichardson  v.  Buddy,  ID  Idaho,  ISl, 
77  Pac.  972;  Weinrich  v.  Porteous, 
12  Nev.  102;  Winter  v.  Winter,  8 
Nev.  129;  Dietrich  v.  Dredge  Co.,  14 
Mont.  281,  36  Pac.  81;  Beiaert  v. 
Company  D,  23  Nev.  369,  47  Pac.  979; 
Hibbard  v.  De  Laaty,  20  Wash.  539, 
58  Pac.  34;  Herring  v,  Wiggins,  7 
Okl.  312,  54  Pac.  483;  Eichter  v. 
Eagle  etc.  Assn.,  E4  Mont.  346,  61 
Pac.  878;  Donison  v.  Spokane,  27 
Wash.  317,  87  Pac.  5fil;  Hewitt  v. 
Boot,  31  Wash.  312,  71  Pac.  1021; 
Mahoney  v.  Commissioners,  8  Idaho, 
375,  09  Pac.  108;  Datflh  Co.  v.  Has- 
further,  12  Idaho,  797,  88  Pac.  433; 


Buxton  V.  Mercantile  Co.,  18  Okl.  287, 
90  Pac.  19. 

i>  Lower  v.  Knox,  10  Cal.  480; 
Heihn  v.  Stansbury,  12  Cal.  413; 
Towdy  V.  Ellis,  22  Cal.  650;  Peck  T. 
Vandenberg,  30  Cal.  11;  Hihn  v. 
Peck^  30  CaL  280;  Peek  v.  Courtis, 
31  CaL  207;  Thompson  v.  Connelly, 
43  Cal.  636;  Waggenheim  v.  Hook,  35 
Cal.  216;  Coombs  v.  Hibberd,  45  CaL 
174;  Turner  v.  Keynolda,  81  Cal.  BU, 
22  Pac.  546;  Wise  v.  Ballou,  129  Cal. 
45,  61  Pae.  674;  McDonald  v.  Lee, 
132  CaL  252,  64  Pac  250;  Hell- 
man  T.  Locgley,  154  Cal.  78,  87  Pae. 
17;  Walbridge  v.  Cousins,  2  Cal.  App. 
302,  83  Pae.  462;  Davey  v.  Mulroy,  7 
Cal.  App.  1,  93  Pae.  297. 

As  to  new  trial  orders,  the  role  in 
other  jurisdictions  is  expressed  in  Ut 
following  cases: 

Globe  etc.  Co.  v.  8psnn,  6  Colo.  App. 
146,  40  Pac  IBS;  Brown  v.  WiUongh- 
by,  5  Colo.  1 ;  Watson  v.  Mayberry,  15 
Utah,  265,  49  Pae.  479;  Bear  Valley 
Co.  V.  Hanlay,  15  Utah,  506,  50  Pac. 
BlI;  Burcbinell  v.  Bennett,  10  Colo. 
App.  ISO,  SO  Pae.  £06;  Hibbard  v.  De 
Lauty,  20  Wftsh.  539,  S6  Pac.  34; 
Snow  v.  Eieb,  22  Utah,  123,  81  Pae. 
336;  Hoffman  v.  Commissioners,  8 
Okl.  225j  37  Pae.  167;  Trull  v.  Modem 
Woodmen,  12  Idaho,  318,  85  Pae. 
1081,  10  Ann,  Oas.  53;  Buxton  v. 
Mercantile  Co.,  18  Okl.  287,  90  Pae. 
19;  Felt  v.  Cook,  31  Utah,  299,  87 
Pac.  1092;  Bowman  v.  Ogden,  33 
Utah,  196,  93  Pae.  561;  Wittler-Cor- 
bin  Co.  V.  Martin,  47  Wash.  123,  91 
Pac.  B2B;  Chilcott  v.  Qlobe  etc.  Co., 
49  Wash.  302,  96  Pae.  264;  Biordan 
T.  Horton,  16  Wyo.  383,  94  Pae.  448; 
Smith  V.  American  Falls  etc.  Co.,  IS 
Idaho,  89,  95  Pac.  1059;  Powell  v. 
May,  29  Mont.  71,  74  Pac  80;  Bice 
etc.  Co.  V.  PaciBe  etc  Co.,  35  Wash. 
£35,  77  Pac.  839;  Conradt  v.  Lepper, 
13  Wyo.  99,  78  Pac  1,  3  Ann.  Caa. 
827;  MeCrea  v.  MeGrew,  9  Idaho, 
382,  75  Pae.  87. 

As  to  appeals  from  the  judgment 
where  a  review   of  the  eridenea  is 
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from  special  ciders  after  final  judgment,**  interlocutory  decrees 
in  partition,"  final  orders  of  condemnation,^  and  orders  dissolving 
an  injunction,**  onlesa  taken  within  that  statutory  period,  must  be 


Whether  taken  too  early  or  too  late,  appeals,  or  attempted  appeals, 
taken  otherwise  than  in  the  manner  or  within  the  time  prescribed 
by  the  code,  may  be  said  to  be  abortive.  They  accomplish  nothing. 
Such  an  appeal  not  only  does  not  take  the  case  to  the  higher  court, 
but  it  really  leaves  it  undisturbed  in  the  trial  court,  just  as  though 
no  attempt  had  been  made  to  remove  it."  No  jurisdiction  is  con- 
ferred upon  the  appellate  court,  and  the  dismissal  of  such  attempted 
appeal  does  not  operate,  as  in  other  cases  of  dismissal,  as  an  affirm- 
ance of  the  judgment  or  order  from  which  the  appeal  is  prosecuted." 

The  failure  to  take  an  appeal  in  time  goes  to  the  jurisdiction  of 
the  appellate  court; "  the  statutory  limitation  lb  express  and  per- 
emptory, and  the  right  given  must  be  exercised,  if  at  all,  within  the 
period  fixed.  It  "is  not  a  flexible  rule  to  be  varied  by  extrinsic 
circumstances,"  *"  In  the  ease  of  Williams  v.  Long,"  the  supreme 
court  said:  "Statutes  limiting  the  time  of  appeal  are  jurisdictional 
and  mandatory";  and  in  the  more  recent  case  of  Estate  of  Brewer," 
the  court  thus  definitely  expressed  the  law:  "The  objection  that  an 

AdkinB,  IIT  Cal.  228,  49  Fu.  2; 
Estate  of  Derincenzi,  131  CaL  452,  63 
P»e.  723. 

"  E«tatB  of  Pearaoni  119  Cal.  27, 
50  Pac.  929;  Estate  of  Keimedr,  129 
Cal.  384,  62  Fae.  64. 

J»  Fairohad  v.  Doten,  38  Cal.  286; 
Dalzell  y.  Superior  Court,  67  Cal.  453, 
7  Pac.  910;  In  re  Pisher,  75  Cal.  523, 
17  Pac  640;  Mohr  v.  Byrne,  131  Oal. 
2SS,  63  Fac.  341;  People  v.  Walker, 
132  Cal.  137,  64  Fac.  133;  Sau  Fian- 
claco  etc.  Co.  v.  California,  141  Cal. 
354,  74  Pae.  1047;  Estate  of  Brewer, 
156  CaL  89,  103  Pac.  486. 

See  in  thia  connection,  Moe  t.  Har- 
ger,  10  Idaho,  194,  77  Fac.  645;  Barde 
y.  Wilson,  54  Or.  68,  102  Pae.  301; 
Tajlor  y.  Lapham,  41  Or.  479,  69  Pao. 


Mogbt,  the  following  cases  iUuatrate 
the  rule: 

Toung  y.  Tiner,  4  Idaho,  269,  38 
Pae.  697;  OiUiam  v.  Black,  16  Mont. 
217,  40  Pae.  303;  Bradj  y.  Linehan, 
S  Idaho,  732,  51  Pac.  761;  Bacon  v. 
Thointon,  16  Utah,  138,  51  Fac.  1S3; 
White  V.  Whitcomb,  13  Idaho,  4B0,  90 
Pac.  1080. 

IS  Wells,  FKTga  k  Co.  t.  Anthony, 
35  Cal.  696;  Stoddait  y,  Bnrge,  53 
CaL  394;  Button  t.  Symons,  97  CaL 
475,  32  Fac.  588;  Estate  of  Heldt, 
68  Cal.  553,  33  Fac.  549;  Symons  y. 
Bunnell,  101  Cal.  223,  35  Pae.  770; 
Doyle  y.  Insurance  Co.,  125  Cal.  15, 
57  Pac.  667. 

1*  Began  y.  MeMahon,  43  Cal.  625. 

1*  CaLfomia  So.  B.  B.  Co.  y.  Sontb- 
em  Pac.  B.  B.  Co.,  67  Cal.  59,  7  Fac. 


'.  Hostetter,  ( 


Cal.  272, 


123. 

"  Barham 
7  Pae.  689. 

IT  Home  et«.  Aaen.  v.  Eaplan,  84 
Cal.  486,  24  Pae.  119;  Brady  y.  Burks, 
90  CU.  1,  27  Pae.  52;  McHosli  t. 


*»  Henry  t.  Mergoire,  111  Oal.  1, 
48  Pac.  387. 

II  130  Cal.  58,  80  Am.  St.  B«p.  68, 
62  Fac.   264. 

**  156  Cal.  89,  103  I^c  48(L 
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appeal  hits  not  been  taken  within  the  time  limited  by  law  goes  to  tho 
jurisdiction  of  the  appellate  court." 

Following  the  principle  above  stated,  it  has  been  held  that  the 
time  for  taking  an  appeal  ia  not  extended  by  the  sickness  of  counsel, 
or  other  hardship ;  **  that  it  cannot  be  evaded  by  renewals  of  the 
motion,  even  though  the  same  may  be  varied  in  terms ;  **  that  it 
cannot  be  extended  by  moving  to  vacate  or  set  aside,  and  then  ap- 
peal from  the  order  of  denial ;  *•  nor,  by  order  of  conrt,**  or  stipu- 
lation of  the  parties,*'  or  the  death  of  the  respondent,  generally 
speaking,  although  such  an  event  leaves  no  one  upon  whom  notice 
of  appeal  can  be  served.**    Nor  does  the  pendency  of  one  appeal 


»  Tturbide  t.  United  Statea,  22 
How.  (U.  8.)  280,  16  L.  ed.  342. 

tt  Kittridge  r.  at^ena,  23  CaL  2%3; 
Eatata  of  Burna,  54  Cal.  223;  and  see 
Bomine  v.  CiaUe,  SO  Cal.  620,  22 
Pac.  29fl,  nhere  it  waa  beld  that  tlis 
requirement  aa  to  th«  time  for  taking 
appeal B  could  not  be  evaded  or  ex- 
tended hj  ealliag  np  the  same  motion 
a  aeeond  time. 

'«  See  aection  I9S,  ante. 

■*  Aa  to  eitensiona  ia  general,  Me 
■eetion  10S4,  California  Code  of  Civil 
Procedure,  old  Practice  Act,  section 
930.  See,  also,  Williams  v.  Long,  130 
Cal.  58,  80  An).  St.  Hep.  68,  fi2  Pae, 
264.  Section  10S4,  supra,  eipreaalf 
excepts  notices  of  appeal  from  the  ez' 
tensions  that  maj  be  granted  bj  tbe 

"  See  Langan  v.  Langan  69  Cal. 
180,  26  Pac.  T64;  Estate  of  Scott,  124 
Cal.  671,  57  Pae.  654.  Parties  may 
stipulate  that  the  record  which  shows 
tbat  the  appeal  was  taken  in  time  is 
correct,  and  the  respondent  will  not 
be  permitted  to  show  the  contrary, 
but  the  parties  will  not  be  pennitted 
to  stipulate  that  an  appeal  may  be 
considered,  even  though  tbe  record 
■howa  tttat  it  was  not  in  time,  or  does 
not  show  the  time  at  alt.  Bee  Harniah 
V.  Bramer,  71  Cal.  1&5,  11  Pac,  8S8; 
In  re  Mackaj,  107  Cal.  303,  40  Pac. 
558;  Estate  of  Pichoir,  139  Cal.  694, 
TO  Pae.  214;  73  Pac.  604;  Estate  of 
More,  143  Cal.  493,  77  Pac,  407. 

And  see  John  v.  Paullin,  24  Okl. 
642,  106  Pae.  838;  Land  v.  Johnston, 
156  Cal,  253,  104  Pae.  449;  Orove  v. 
Foutcb,  6  Colo,  App.  357,  40  Pae. 
853;  Penny  v,  Nez  PcTce,  4  Idaho, 
642,  43  Pac.  570;  Anderson  v.  Halthn- 
ten  Co.,  30  Utah,  31,  S3  Pac.  SSO. 


"  Williams 
80  An),  St,  Ret  , 
this  case  tbe  death  of  the  respondent 
took  place  within  so  short  a  time  be- 
fore the  eipi ration  of  the  statutory 
time  for  taking  the  appeal  that  it 
was  not  posaible  to  serve  tbe  notice, 
the  adminiatrator  not  being  appointed 
until  it  was  too  late.  An  attempt  waa 
made  by  an  order  of  court  to  extend 
the  time,  but  the  supreme  coart  de- 
clined to  uphold  it.  See,  also,  ^tate 
of  Turner,  139  Cal.  B5,  72  Pae.  718; 
8.  C,  142  Cal,  549,  77  Pac.  1099; 
8.  C,  143  CaL  438,  77  Pac.  144.  In 
Bell  V,  San  Francisco  Savings  Union, 
153  Cal.  64,  94  Pac.  225,  where  the 
circumstances  are  somewhat  aimilar, 
the  supreme  court  said: 

"  .  .  .  .  The  appellant  mast,  within 
the  time  allowed  for  taking  an  appeal, 
his   notice   of   appeal   upon   all 


made  upon  the  personal  representatives 
of  the  decedent,  and  if  the  appellant 
ia  unable  to  procure  the  appointment 
of  a  personal  representative,  and  to 
serve  such  representative  within  the 
required  time,  hia  appeal  is  lost." 

Query:  Section  941b  of  the  new 
and  alternative  method  of  appeal  pro- 
vides: "In  tbe  event  of  the  death  of 
any  person  having  at  bis  deaih  a  right 
of  appeal,  the  attorney  of  record 
representing  the  decedent  in  the  court 
in  which  tbe  Judgment  was  mdered 
mar  appeal  therefrom  at  any  tim« 
before  the  appointment  of  an  executor 
or  administrator  of  the  estate  of  thtt 
decedent."  Tbe  same  section  dU- 
penoes   with   personal   aerriee   of   the 
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enlarge  the  time  to  appeal  from  another  case.**  Nor  is  the  time  to 
appeal  from  the  jadgment  extended  by  excluding  from  the  compu- 
tation of  the  time  the  period  lapsing  between  the  date  of  the  order 
granting  a  new  trial  and  the  appeal  therefrom,*" 

The  faetfl  which  give  jurisdiction  to  the  appellate  court,  as  the 
fact  that  the  appeal  was  taken  within  the  statutory  period,  cannot 
be  presumed,  but  must  afBrmatively  appear  upon  the  record." 

The  modifieation  of  a  judgment  resulting  from  a  new  trial  is  in 
efiFect  a  new  judgment,  and  an  appeal  may  be  taken  from  the  entry 
of  the  modified  judgment,  as  from  the  original.**  The  same  rule 
applies  to  amended  judgments  generally.** 

§  205.  Proriaions  of  the  Statute  in  Belation  to  the  Time  for 
Taking  Appeals. — The  limitation  of  time  for  taking  appeals  was 
contaiDed  in  section  336  of  the  old  Practice  Act.  Aa  enacted  in 
.1851,'  this  section  was  as  follows: 

"Sec.  336.     An  appeal  may  be  taken, — 


Dotiee   of  appeal    Could   an   appeal 

uDiter   the   new   methnd   be   perfected       Fbc.  407. 

agnEnst  a  deceased  regpondeilc  prior  to 

llie  appointment  of  an  administratoi 


Estate  of  More,  148  Cal.  M3,  77 


=*  BorDheimeT  t.  Baldwin,  42  Cal. 
27. 

■■>  Ad  order  granting  a  new  trial  la 
uid  to  have  the  effect  of  vacating 
the  jodgmcnt,  and  an  appeal  from  the 
latter  cannot  be  taken  unless  an  ap 
peal  from  tbe  order  ia  previously 
taken.  In  Hecrj  v.  MerguJre,  111 
Cal.  1,  43  Fac.  387,  it  was  held  that 
although  an  appeal  from  tbe  judg- 
ment ■louli!  not  he  taken  afte'  a  new 
trial  is  granted,  and  before  an  appeal 
from  tbe  order  is  taken,  yet  tbe  time 
lapsing  between  tbe  tno  judicial  acts 
was  not  to  be  excluded  from  tbe  en- 
tire period  within  which  an  appeal 
from  the  .judgmeat  must  be  taken. 

Dedsiom  as  to  extension  of  time 
in  other  jurisdictions  are  in  liarmony 
with  these  principies,  in  t)ic  main. 
Thus  in  Doorley  v.  Buford,  S  Okl.  594, 
46  Pac.  93G,  it  was  held  that  the 
time  was  not  extended  bj  tbe  Sling  of 
a  new  trial  motion.  In  Dvislng  v. 
Nelson,  6  Colo.  39,  pendency  of  a  mo- 
tion for  new  trial  was  held  not  to 
have  a  like  effect.  But  statutory  pro- 
risions  may  change  this  rule.  3oa 
chapter  on  "Diamiaaal  of  Appeals." 


Mann  v.  Haley,  45  Cal.  63. 

"»  Hayes  v.  Silver  Creek  Co.,  13B 
Cel.  238.  68  Pac.  704.  But  see  Sav- 
ings &  Loan  Soc.  v.  Horton,  63  CaL 
310,  and  Fallon  v.  Brittan,  S4  Cal. 
511,  24  Pac.  381,  where  the  court 
seems  to  have  held  that  an  amendment 
of  the  judgment  did  not  extend  the 
time  of  appeal  from  the  date  of  tbe 
original  judgment  so  as  to  begin  to 
run  from  the  date  of  entry  of  the 
amended  judgment.  The  ametf^menta 
in  these  cases  were  not,  however, 
amendments  in  tbe  sense  of  modifica- 
tiooB  of  tbe  judgment,  but  were 
merely  corrections  made  necessary  by 
clerical  misprisions,  which  the  court 
might  make  at  any  time  even'  after 
appeal.  The  modifications  were  in  na 
sense  jurisdictional  (Spencer  v.  Troutt, 
133  Cal.  605,  65  Pac.  1083),  and 
neither  ease  can  be  said  to  affect  the 
rule  that  the  time  to  appeal  dates 
from  tbe  actual  entry  of  the  order  or 
judgment  appealed  from,  which  in  the 
caM  of  judgments  or  ordera  amended 
or  modified,  either  of  that  or  of  a 
previous  date,  is  tbe  date  of  entry  of 
tbe  order  or  judgment  as  amended. 

I  Laws  of  1851,  p.  104. 
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"First.  From  a  final  judgment  in  an  action  or  special  proceed- 
ing, commenced  in  the  coart  in  which  the  judgment  ii  rendered, 
vithin  one  year  after  the  rendition  of  the  judgment. 

"Second.  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  court,  within  ninety  days  after  the  rendition  of  the  judg- 
ment. 

"Third.  From  an  order  made  at  a  special  term  within  nxty 
days  after  the  order  is  made,  and  entered  in  the  minutes  of  the 
clerk." 

The  first  and  second  subdivisions  above  quoted  were  reproduced  in 
all  the  amendments  of  the  section,  the  changes  being  confined  to  the 
third  subdivieion.    These  changes  are  as  follows : 

In  1854,*  the  section  was  amended  so  that  the  third  subdivision 
read  as  follows : 

"Third.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  refusing  to  change  the  place  of  trial  of  an  action  or  pro- 
ceeding after  a  motion  is  made  therefor  in  the  coses  provided  by 
law,  or  on  the  ground  that  the  judge  is  disqualified  from  hearing 
or  trying  the  same;  from  an  order  granting  or  disBolving  an  injanc- 
tion,  and  from  any  special  order  made  after  final  judgment  within 
sixty  days  after  the  order  is  made  and  entered  in  the  minutes." 

In  1859  *  the  section  was  amended  so  that  the  third  subdiviaon 
read  as  follows: 

"Third.  Prom  an  order  granting  or  refusing  a  new  trial;  from 
an  order  refusing  to  change  the  place  of  trial  of  an  action  or  pro- 
ceeding, after  a  motion  is  made  therefor  in  the  cases  provided  by 
law,  6r  on  the  ground  that  the  judge  is  disqualified  from  hearing 
and  trying  the  same;  from  an  order  granting  or  dissolving  an  in- 
junction ;  from  an  order  refusing  to  grant  or  dissolve  an  injunction ; 
and  from  any  special  order  made  after  final  judgment,  within  sixty 
days  after  the  order  is  made  and  entered  in  the  minptes." 

In  1863  *  the  section  was  amended  so  that  the  third  subdivision 
read  as  follows : 

"Third.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  granting  or  dissolving  an  injunction,  and  from  an  order 
refusing  to  grant  or  dissolve  an  injunction,  and  from  any  special 
order  made  after  final  judgment,  within  sixty  dajrs  after  the  order  is 
made  and  entered  in  the  minutes  of  the  court." 

*  Laws  of  1863,  p.  796. 
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Id  1866  *  ibe  aection  vu  smended  so  that  the  third  aubdiTision 
read  as  followa: 

"Third.  From  an  order  gn'^Qting  or  refiudng  a  new  trial;  from 
an  order  granting  or  dissolviag  an  injunction ;  from  an  order  re- 
fusing to  grant  or  diasolve  an  injonetion ;  from  an  order  dissolving 
or  refusing  to  dissolve  an  attachment ;  from  any  special  order  made 
after  final  judgment ;  and  from  an  interlocutory  judgment  in  actions 
for  partition  of  real  property,  within  sixty  days  after  the  order  or 
interlocutory  judgment  is  made  and  entered  in  the  minutes  of  the 
court." 

The  section  aa  amended  in  1866  stood  until  the  adoption  of  the 
Code  of  Civil  Procedure.  The  corresponding  aection  of  the  code 
as  flist  enacted  was  ss  followa : 

"Sec.  939.     An  appeal  may  be  taken, — 

"1.  Prom  a  final  judgment  in  an  action  or  special  proceeding  . 
commenced  in  the  court  in  which  the  same  is  rendered  within  one 
year  after  the  entry  of  judgment.  But  an  exception  to  the  decision 
or  verdict  on  the  ground  that  it  is  not  supported  by  the  evidence 
cannot  be  reviewed  on  an  appeal  from  the  judgment  unless  the  ap- 
peal is  taken  within  sixty  days  after  the  rendition  of  the  judgment. 

"2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior 
court  within  ninety  daj^  after  the  entry  of  such  judgment. 

"3.  From  an  order  granting  or  refusing  a  new  t^al;  from  an 
order  granting  or  dissolving  an  injunction ;  from  an  order  refusing 
to  grant  or  dissolve  an  injunction ;  from  an  order  dissolving  or  re- 
fusing to  dissolve  an  attachment;  from  an  order  granting  or 
refusing  to  grant  a  change  of  the  place  of  trial;  from  any  special 
order  made  after  final  judgment ;  and  from  an  interlocutory  judg- 
ment in  actions  for  partition  of  real  property  within  sixty  days 
after  the  order  or  interlocutory  judgment  is  made  and  entered  in 
the  minutes  of  the  court,  or  filed  with  the  clerk." 

This  section  was  not  amended  until  1880."  The  amendment  of 
that  year  reproduced  the  first  and  aeoond  subdivisions  above  quoted, 
but  changed  tiie  third  subdivision.  It  was  again  amended  in 
1897,"  in  1899,"  in  1901,"  and  in  1907."  The  first  two  of  these 
amendments,  like  that  of  1880,  were  merely  in  the  direction  of  ex- 

■  Laws  of  1865-66,  p.  706.  m  atats.  and  AmeDdments  IQOO-Ol, 

»»  Code  Amendments  1880,  p.  61.  p.  172. 


M  Stata.  and  Amendmenta  1897,  p. 


•  Stata.  and  Ameadmenta  1907,  e. 
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tending  tbe  list  of  appealable  orders  to  correspond  with  similar 
changes  in  section  963  of  the  same  code.  The  amendment  of  1901 
wafi  held  uncoDAtitutional,  along  with  a  large  numher  of  other 
changes  in  the  Code  of  Civil  Procedure  made  that  year."    The 


«t  8«e  Lewis  v.  Danue,  134  C&l.  291, 
66  Am.  St.  Bep.  257,  66  Pae.  478,  S5 
L.  B.  A.  833. 


Aruona:  Section  14S6,  Beviaed 
Statutes,  is' as  foUoiTB:  "An  appeal 
in&7,  in  eases  where  an  appeal  is 
allowed,  be  taken  duriDC  the  term  of 
tbe  court  at  which  the  fliial  judgment 
□r  order  is  rendered,  bj  the  appel- 
lants giving  notice  of  appeal  ia  open 
court,  which  shall  be  noted  on  tha 
docket  and  entered  of  record,  and  hj 
liting  with  the  clerk  an  appeal  bond 
or  affidavit  in  lieu  thereof,  as  herein- 
after provided,  during  the  term,  or 
within  twentj  days  aftei  the  expira- 
tion of  the  term." 

Colorado:  Section  3SS,  Mills'  An- 
notated Code;  "Such  appeal  must  bo 
prayed  for  within  five  days  after  the 
time  of  rendering  the  judgment  or 
decree;  and.  provided,  the  party 
....  shall,  by  himself,  or  agent,  or 
attorney,  nve  bond " 

Idaho:  Section  4807,  BeviMd  Codes, 
U  drawn  cloeeiy  after  the  California 
■ectioD,  except  that  it  does  not  specify 
so  many  interlocutory  orden,  and  the 
time  ia  fixed  at  one  year,  instead  of 
six  months,  within  which  to  take  ap- 
peals from  final  judgments.  Other 
differences  are  as  follows:  The  word 
"entry"  in  the  last  line  of  subdivision 
1  is  "rendition"  in  the  Idaho  section, 
and  a  fourth  subdivision  is  added, 
providing  for  appeals  from  decisions 
of  tbe  board  of  county  commissioners 
within  ninety  days  after  entry  thereof. 

Montana:  Section  7099,  Bevised 
Codes.  This  section  is  substantially 
the  same  as  the  California  section, 
except  that  it  omits  the  provision  of 
the  first  subdivision  as  to  review  of 
the  sufficiency  of  tbe  evidence,  and 
flies  one  year  instead  of  six  month* 
as  the  time  within  which  appeals  from 
final  judfrmenti  are  to  be  taken. 
Also,  subilivision  4  is  added,  fixing 
the  time  within  which  appeals  from 
the  interlocutory  orders  set  forth  in 
subdiviaion  3  are  to  be  taken  (sixty 


days),  although  a  similar  provision 
is  set  out  in  that  subdivision  itself. 

Nevada:  Section  3425,  Cutting's 
Compiled  Laws  ia  the  same  as  the 
Idaho  section,  aDove  described,  except 
that  instead  of  tbe  fourth  subdiviaion 
of  that  section,  the  Nevada  section  con- 
tains the  following;  "Fourth— From 
an  interlocotory  judgment  or  order 
in  cases  of  partition  which  determines 
the  right  of  several  parties,  and  di- 
rects partition  sale,  or  division  to  be 
made,  within  sixty  days  after  tbe  ren- 
dition of  the  same." 

New  Mexico:  Section  268S,  subsec- 
tion 161,  Compiled  Laws,  autborizes 
appeals  and  writs  of  error  in  eivil 
cases  within  twelve  months,  and  aee- 
tjon  3136,  authorizes  appeals  in  equity 


within 


of    < 


law 


North  Dahota:  Section  7204,  Re- 
vised Codes,  provides  for  appeals  from 
judgments  within  a  year  and  from 
orders  in  sixty  days. 

Oklahoma:  The  proceedings  are  by 
petition  in  error  (section  6069,  Com- 
piled liaws)  although  denominated  an 
appeal  (section  6067).  The  summons 
ia  error,  if  issued  in  vacation,  must 
be  ten  days  before  the  commencemeot 
of  the  term;  if  in  term  time,  within 
ten  days  of  the  first  day  of  the  term 
(section  6069,  Compiled  Laws). 

Oregon:  Section  550,  Lord's  Oregon 
Laws,  provides  that,  if  not  taken  at 


taken  within  six  months  after  entry, 
if  to  the  supreme  court,  or  thirty 
days,  if  to  the  circuit  court. 

South  Dakota:  Section  442,  Code  of 
Civil  Procedure,  provides  for  appeals 
from  orders  within  sixty  days  after 
notice   thereof.     Other   appeals    must 


Utah:  Section  3301,  Compiled  Laws, 
requires  appeals  to  be  taken  within 
six  months  from  entry  of  judgment 
or  order  appealed  from. 

Wagbingtoit:  Section  1718,  Bern.  Jb 
Bat.  Code   (section  6502,  BaL  Code), 
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most  important  chaiige,  though  not  the  only  one,  as  will  appear  from 
a  comparison,  made  by  the  amendmoit  of  1907,  was  that  of  the 
word  "rendition,"  in  the  last  line  of  aubdivisiou  1,  to  "entry." 
In  ita  present  form  the  section  is  aa  follows : 

"Sec.  939.    An  appeal  may  be  taken: 

"1.  Prom  a  final  judgment  in  an  action,  or  special  proceeding, 
commenced  in  the  court  in  which  the  same  is  rendered,  within  six 
months  after  the  entry  of  judgment; 

"2.  From  a  judgment  rendered  on  appeal  from  an  inferior  court, 
within  ninety  days  after  the  entry  of  such  judgment ; 

"3.  From  an  order  granting  or  refurang  a  new  trial;  from  an 
order  granting  or  dissolving  an  injunction ;  from  an  order  refusing 
to  grant  or  dissolve  an  injunction;  from  an  order  appointing  a 
receiver;  from  an  order  dissolving  or  refoung  to  dissolve  an  attach- 
ment; from  an  order  granting  or  refusing  to  grant  a  change  of  the 
place  of  trial;  from  any  special  order  made  after  a  final  judgment; 
from  an  interlocutory  judgment,  order,  or  decree,  hereafter  made 
or  entered  in  any  action  for  divorce  or  to  redeem  real  or  personal 
property  from  a  mortgage  thereof,  or  lien  thereon,  determining  such 
right  to  redeem  and  ordering  an  accounting ;  from  an  interlocutory 
judgment  in  actions  for  partition  of  real  property;  and  from  an 
order  confirming,  changing,  modifying,  or  setting  aside  the  report, 
in  whole  or  in  part,  of  the  referees  in  actions  for  the  partition  of 
real  property  in  the  cases  mentioned  in  section  seven  hundred  and 
sixty-three  of  this  code,  within  sixty  days  after  the  order  or  inter- 
locutory judgment  is  made  and  entered  in  the  minutes  of  the  court, 
or  filed  with  the  clerk." 

The  sections  above  quoted,  section  336  of  the  old  Practice  Act, 
and  section  939  of  the  code,  were  intended  to  be  correlatives  respec- 
tively of  section  347  of  the  old  Practice  Act,  and  963  of  the  code. 

kutborizes    appeals    from   flual   judg-  meneed  unlesB  within  one  ^ear  after 

meet  nitbin  ninety  da^i  after  entry;  tbe  rendition  of  tbe  judgment,  or  the 

orders,   fifteen    dajs  after  entry,   it  mahinK  o'  the  floal  order  complained 

made  at  hearing,  in  otber  cues,  witbin  of."    To  this  two  provisions  are  added : 

fifteen   days   after   notice,   or   servics  One  eicludes  the  period  of  disability 

of  &  copy  of  the  order,  and  criminal  from  tbe  computation  of  time  where 

judgments,   ninety   days   after   enti^.  the  appellant  is  subjected  to  the  le(^ 

See  section   9261,  Bem.  &  Bal.   Code  disability    of    nona^,    coverture,    in- 

(aeetion  1TS7,  Bal.  Code),  as  to  ap-  sanity,  or  incarceration  in  prison;  and 

peals  from  judgments  in  proceedings  the  other  authorizes  tbe  court  render- 

for  foreclosure  under  tax  assessments.  ing  tbe  judgment  or  order  to  extend 

Wyoming;  Section   6122,   Compiled  tbe  time  for  taking  an  appeal  or  writ 

Statutes,   proTides   that   "no   proceed-  of     error     not     exceeding     eighteen 

inz  to   reverse,  vacate,   or   modify   a  montbi. 
judgment  or  final  order  shall  be  eom- 
H.W  TrUl— «» 
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Tlie  latter  seotions  detomiiie^  the  orders  which  were  appealable, 
and  the  fonner,  the  time  In  which  the  appeals  must  be  taken.  But 
the  legi^attue  has  not  always  kept  this  in  mind.  Thus,  for  example, 
the  provision  of  the  amendment  of  1880,  fixing  the  time  for  an 
appeal  from  orders  in  relation  to  the  report  of  referees  in  partition 
was  inserted  in  section  939,  but  not  in  section  963. 

The  provision  in  relation  to  appeals  in  probate  proceedings  is  to 
be  found  in  section  1715,  California  Code  of  Civil  Procedure,  which 
is  as  follows :  '* 

"Sea,  1715.  The  appeal  must  be  b^en  within  sixty  daya  after 
the  order,  decree,  or  judgment  is  entered." 

From  the  above  statutory  provisions  it  is  to  be  noted  that  the 
time  to  take  an  appeal  from  a  judgment  begins  to  run  from  the 
actual  entry  thereof  in  the  ju^ment-book,*  and  from  orders,  from 

■■  CarreapoodiiiK  piovisioDa  of  other 
eodea  an  aa  follom:  Section  IMS, 
B«7iaod  Statutoa  of  Arizona,  pro- 
vid«a  that  an  appellant  in  a  pio- 
batd  appe&I  ahall  "irithio  twentj  da/g 
after  mxeh  decision,  order,  judgment 
or  decree  shall  have  been  rendered, 
file  with  the  clerk  of  the  prolAte  court 
a  bond,"  etc  This  ii  anramed  to  be 
the  method  of  taking  an  appeal  in 
that  jurisdietioD.  Review  of  probate 
mattera  by  the  inprema  court  in  Colo- 
lado  ia  Bolelj  bj  writ  of  error. 

Section  66^6,  Beviaed  Code*  of 
Idaho,  is  identical  with  the  California 
section  quoted  in  the  text.  So,  also, 
ia  sect! on  7713,  Be^aed  Code*  of 
Montana.  Section  3041,  Cuttieg's 
Compiled  LawB  of  Nevada  (section 
26S,  Civil  Practice),  provides  that  ap- 
peals in  probate  matters  shall  "be 
xovemed  in  all  respects  as  an  appeal 
from  a  final  decision  and  judgment 
in  an  action  at  Ian."  No  specific 
proviaiouB  are  made  in  the  practice 
acta  of  New  Mexico,  Oregon,  Waali- 
ington,  North  Dakota,  and  the  time 
for  taking  appeala  in  probate  matters 
from  the  distiiet  to  the  supreme  court 
ia  governed  b;  the  general  provisions. 
See  note  5f,  tupra.  Appeals  in  pro- 
bate proceedings  in  Oklahoma  are 
governed  by  the  proviBions  as  to  ap- 
peals in  general.  See  section  16a, 
note  200,  ante.  The  Bams  may  be  said 
of  the  Sontb  Dakota  and  Utah  prac- 


tice.   Id. 

Section  5467.  Compiled  Statutes  of 
W^omiDg,    makw    the    general    pro- 


visions of  the  Practice  Act  as  to  ap* 
peals  applicable  to  probate  matters. 

See  Estate  of  Taoby,  23  Mont.  30[>, 
58  Pae.  722,  as  to  appeals  in  pro- 
bate roatten. 

■  See  section  183,  ante.  See  Peo- 
ple V.  Center,  66  Cal.  551,  5  Pae.  263, 
0  Pae.  4S1;  Kimple  v.  Conway,  60 
Cal.  71,  10  Pao.  18B;  Schroder  v. 
Schmidt,  71  Cal.  399,  12  Pae.  302; 
Onderdonk  v.  San  Francisco,  7S  Cal. 
534,  17  Pae.  678;  Coon  t.  Grand 
Lodge,  76  Cal.  354,  18  Pae.  384; 
Home  V.  Kaplan,  84  Cal.  486,  24  Pae. 
119;  MeHpgh  v.  Adkins,  117  Cal. 
228,  49  Pae.  2;  Wood  v.  Etiwanda 
etc.  Co.,  122  Cal.  152,  54  Pae.  726; 
Ferris  v,  Baker,  127  Cal.  520,  50  Pae. 
937;  McQorray  v.  Stockton  etc.  Soc, 
131  Cal.  321,  63  Pae.  479;  McDonald 
V.  Lee,  132  Cal.  252,  84  Pae.  2S0; 
Wood,  Curtis  &  Co.  v.  Missouri  Pae. 
By.  Co.,  152  Cal.  344,  92  Pae.  868. 

If,  however,  it  is  desired  to  re- 
view the  sufficiency  of  the  evidence 
to  sustain  the  verdict  or  decision,  thff 
appeal  from  the  judgment  must  be 
taken  within  sLity  days.  See  Weyl 
V.  8.  V.  B.  B.  Co.,  69  Cal.  202,  10 
Pae.  510;  DomingoBS  v.  Mascotti,  74 
Cal.  269,  IS  Pae.  773;  Mogk  v.  Peter- 
son, 75  Cal.  496,  17  Pae.  446;  Mc- 
Donald V.  Swett,  76  Cal.  257,  18  Pae. 
324;  Thompson  v.  White,  76  Cal. 
381,  IS  Fac.  399;  Greenwood  t. 
Ai'ams,  80  Cal.  74,  21  Pae.  1134; 
McGrath  v.  Hjde.  81  Cal.  38,  22  Pae. 
293;  Turner  v.  Reynolds,  81  CaL  214, 
22  Pae  546;  Tillman  v.  Averett,  82 
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Cal.  B78,  23  Pm.  875;  Cthtbh  r. 
K«iinedr,  89  Cal.  9S,  26  Pae.  641; 
Scott  T.  Olenn,  SS  Cal.  188,  32  Pae. 
883:  Forni  v,  ToeU,  99  Cal.  173, 
33  Pao.  B8T;  Secord  t.  Qnigle]',  106 
CaL  149,  39  Pae.  623;  Brooks  t. 
a  P.  ft  N.  P.  Ry.  Co.,  110  Cal.  ITS, 
42  Pae.  570;  Fatjo  t.  BfraECj,  111 
Cal.  62S,  44  Pac  229;  Painter  v. 
Painter,  113  CaL  371,  45  Pae.  689; 
California  Co.  t.  BuTDtean,  116  CaL 
136,  47  Pac  1018;  Wood  t.  Etiwanda 
etc  Co.,  122  CaL  IS2,  S4  Pae.  726; 
Bwafford  t.  Board  of  Eduation,  127 
Cal.  4S4,  59  Pac.  900;  Beed  v. 
Johuon,  127  Cal.  638,  S9  Pae.  986; 
WaU  T.  Ifines,  128  CaL  136,  60  Pu. 
682;  Wise  v.  BaUoa,  128  CaL  46,' 
61  Pae.  574;  Coonan  t.  Loewenthal, 
129  CaL  197,  61  Pae.  840;  Bfland 
T.  Hcney,  130  CaL  426,  62  Pac.  616; 
McDonald  t.  Hajes,  132  Cal.  490,  64 
Pae.  850;  OilbeTt  v.  Eetl;,  138  CaL 
688,  72  Pac.  344;  Eatate  of  Qordon, 
142  Cat.  12S,  7S  Pac  672;  Hawlef 
T.  HarriDgtoB,  152  CaL  186,  92  Pae. 
177;  CrandaU  v.  Park*,  152  Cal.  772, 
83  Pac.  1018;  Xong  v.  Cramer,  155 
Cal,  402,  101  Pac  297;  Eitete  of 
DeUow,  I  Cal.  App.  529,  82  Pae.  558; 
California  Packers  Co.  *.  Uenitt 
Pruit  Co.,  6  Cal.  App.  507,  92  Pac. 
509;  Loe  Angeles  Brewing  Co.  t. 
Klinge,  7  Cal.  App.  SSO,  95  Pae.  44. 
See  note  12,  aeetiot]  204,  tu-pra. 

Some  difficulty  has  arisen  from  time 
to  time  in  the  eonstraction  of  this 
provision,  more  particularly  with  re- 
ipeet  to  the  review  of  ralingi  upon 
nonsuit.  It  was  contended  that  in- 
aamnch  ai  the  review  of  such  a  ruling 
necesaitated  a  review  of  the  auffieiency 
of  the  evidence,  it  could  not  be  made 
on  an  appeal  taken  more  than  glzty 
days  after  entry  of  judgment,  not- 
withetanding  the  settled  rule  that 
snch  an   error  was   an   error   of   law. 


wae  at  one  timo  entertained  by  some 
of  the  members  of  tbe  supreme  beneh, 
though,  it  is  believed,  never  by  a 
majority  of  the  court;  but  it  un- 
qaeationably  gained  a  degree  of  credit 
It  bad  never  previously  enjoyed  by 
reason  of  the  support  it  received  at 
the  hands  of  the  learned  justice  who 
wrote  the  opinion  of  the  court  in 
Miller  v.  Wade,  87  Cal.  410.  25  Pac. 
487.     Zt    ma    soon    afterward    thor- 


upon  tt 
Black,  : 
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oughly  discredited,  however,  upon  a 
direct  presentation  of  tbe  question, 
in  the  ease  of  Warner  v.  Darrow, 
91  Cal.  309,  27  Pac.  737,  where  it 
was  held  that  sneb  a  ruUng  might 
be  renewed  on  an  appeal  from  tbe 
judgment,  although  not  taken  within 
sixty  days.  This  doctrine  was  re- 
iterated in  the  later  opinion  of  Fogsl 
V.  Scbmalz,  92  Cal.  412,  28  Pac.  444, 
and  is  the  settled  rule  of  praeljee 
the  point.  And  see  GiUian  v. 
,  16  Mont.  217,  40  Pae.  303. 

The  requirement  applies  in  election 
'  contests,  but  errors  in  the  admission 
or  rejection  of  ballots  excepted  to  at 
the  trial  are  merely  errors  of  law  in 
the  admission  or  rejection  of  evi- 
denea,  and  do  lut  involve  the  suffl- 
oieoof  of  tha  evideoce  te  siwtain  the 
decision,  and  henee  may  be  reviewed 
even  though  the  appeal  may  not  have 
been  taken  within  sixty  days.  Mc- 
Carthy V.  Wilson,  146  CaL  323,  82 
Fac  243. 

So  the  reqnimnent  does  not  apply 
to  a  review  of  the  question  as  to 
whether  a  proposed  amended  com- 
plaint was  sufficient  to  state  a  cause 
of  action,  in  a  ease  where  the  rejoc- 
tion  of  the  amendment  was  solely 
upon  the  (p-ound  that  even  if  allowed 
the  amended  pleading  would  not  be 
BuSleient.  Campbell  etc.  v.  Camp- 
bell, 152  Cal.  201,  92  Pae.  184. 

The  exclusion  of  evidence  tending 
to  establish  the  extent  of  the  owner's 
liability  under  section  1200,  Code  of 
Civil  Procedure,  is  an  error  of  law, 
reviewable  as  other  errors  of  taw  on 
appeal  from  both  judgment  and  new 
trial  order,  and  its  review  is  not 
dependent  upon  the  taking  of  the  ap- 
peal within  sixty  days.  McDonald  t. 
Hayes,  132  Cal.  490,  64  Pac.  850. 

Prior  to  the  amendment  of  1907 
which  changed  the  word  "rendition" 
in  the  last  line  of  subdivision  1  of 
section  939  to  "entry,"  it  was  possible 
for  the  respondent,  by  delaying  entry 
of  judgment  for  sixty  days,  to  pre- 
vent the  review  of  the  sufficiency  of 
the  evidence  on  appeal  from  the  judg- 
ment. The  appeal  eould  not  be 
taken  prior  to  entry,  and  yet  mnrt 
have  been  taken  within  sixty  days 
after  rendition,  as  the  provision 
formerly  stood,  in  order  to  have  a 
review  of  the  sufficiency  of  the  evl- 
denee.    This  condition  of  tbe  law  was 
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tlioroagUj  elocidated  in  the  opinion 
of  the  BDpTeme  court  in  the  case  of 
Wood  V.  Etiwandft  ete.  Co.,  122  CaL 
152,  S4  Pae.  72«,  and  it  was  there 
■uggested  that  it  irae  a  proper  ease 
foE  the  legialatare.  The  change  naa 
made,  no  doubt,  in  reaponw  to  this 
HuggMtion. 

Au  apparent  exception  to  this  rale 
i«  to  be  found  in  the  cue  of  appeals 
from  JDdgmenti  ot  diimiBtal  under  sec- 
tion 581,  GBlifomia  Code  of  Civil  Pro- 
cedure, in  which  the  time  to  appeal  be- 
E'na  to  run  from  the  date  of  the  entry 
the  minutss  instead  of  the  entry  in 
the  judgment -book.  Bee  Matthai  t. 
Eeunedj,  148  Cal.  999,  84  Pac.  37. 
The  exception  is  merely  apparent,  the 
appeal  being  from  the  order  and  not 
the  judEinent.  The  supreme  court, 
by  AngeUotti,  J.,  drew  the  distinction 
very  clearly  between  orders  of  dis- 
missal under  section  SSI,  and  jndg- 
ments  of  diemitsal  in  general,  in  the 
ease  of  Wood,  Curtis  &  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  152  Cal.  344,  92 
Fae.  S68,  in  the  following  laoguage: 

"The  judgment  before  us,  however, 
does  not  show  a  dismisBal  of  the 
character  referred  to  by  these  de- 
cisions as  covered  by  the  special  pro- 
vision of  section  5S1  of  the  Code  of 
Civil  Procedure,  a  mere  order  of  dis- 
missal made  by  the  court  because  of 
the  failure  of  the  plaintiff  to  appear 
at  the  trial,  or  prosecute  his  cause 
with  reasonable  diligence,  or  to  take 
the  necessarr  steps  Uiereiu  within  the 
time  preseribed  by  statute,  or  to  com- 
ply with  some  requirement  as  to  the 
giving  of  security  (Code  Civ.  Proc, 
sec.  1037),  or  because  of  bis  abandon- 
ment of  tbe  case,  or  because  of  other 
similar  failure  or  neglect  by  reason 
of  which  he  is  held  to  have  lost  his 
right  to  be  heard  at  all  in  the  further 
prosecution  of  his  action.  Witb  the 
single  exceptioQ  of  the  nonsuit  on  tbe 
trial  provided  for  by  subdivieion  5  of 
section  581  of  the  Code  of  Civil  Pro- 
cedure, this  is  tbe  character  of  cases 
in  wbich  orders  of  dismisBal  may  be 
made  by  tbe  court  under  our  practice, 
and  this  is  the  kind  of  dismiBBal  re- 
ferred to  by  the  decisions  cited. 
Such  an  order  is  not  a  judgment  at 
all  in  tbe  strict  seuse,  but  it  is 
treated  as  such  for  all  tbe  purpoees 
of  taking  an  appeal  because  it  finally 
disposes  of   tbe  particular   action  as 
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effeetually  as  would  any  foimal  jndg- 
raent  baaed  on  ruling  on  deranrrer  or 
OD  findings  or  verdlet  on  tbe  ta.ti*. 
While  the  judgment  in  the  case  at 
bar  provides  in  terms  'that  the  action 
be  dismissed,'  it  shows  on  its  face 
that  it  is  a  final  jud^ent  in  favor 
of  the  defendants,  given  upon  sus- 
taining their  demurrer  to  plaintiff's 
complaint,  because  of  tbe  insufficiency 
of  such  complaint  in  some  respect 
designated  by  the  statute  as  ground 
for  demurrer  and  speciQed  in  the  d^ 
murrers  filed,  tbe  plaintiff  electing 
not  to  amend,  but  standing  on  its 
complaint  as  ^ed.  Plaintiff  is  treat- 
ing it  as  such  a  jadgment,  its  only 
'  contention  on  this  appeal  being  as 
to  the  correctness  of  the  order  strik- 
iug  out  portions  of  its  complaint, 
and  the  order  sustaining  the  demur- 
rers, matters  that  can  only  be  con- 
sidered on  an  appeal  from  such  a  final 
judgment,  and  that  would  not  be  tbe 
legitimate  subject  of  inquiry  on  an 
appeal  from  any  mere  order  of 'dis- 
missal. When  a  demurrer  to  a  com- 
Slaint  is  sustained  on  any  ground 
or  which  a  demurrer  will  lie  under 
our  statute,  and  the  complaint  is  not 
amended,  the  plaintiff  electing  to 
stand  on  the  complaint  as  filed,  the 
defendant  is  entitled  to  judgment  ia 
his  favor.  It  is  immaterial  in  this 
regard  upon  what  statutory  ground 
the  demurrer  is  sustaioed.  That 
would  be  a  question  of  concern  in 
determining  to  what  extent  the  judg- 
ment so  given  operates  as  an  es- 
toppel, but  it  ia  not  material  to  tbe 
present  inquity.  It  is  also  immaterial 
on  this  inquiry  what  particular  re- 
lief the  judgment  gives  to  tbe  defend- 
ant. Whether  it  declares  that  plain- 
tiff shaU  take  nothing,  or  that  the 
action  shall  abate,  or  'that  the  action 
be  dismissed  and  tbe  defendant  re- 
cover their  costs,'  as  in  the  case  at 
bar,  it  is  in  the  strictest  sense  a  final 
judgment,  a  final  determination  upon 
the  pleadings  of  the  relative  rights 
of  tbe  parties  so  far  as  the  particular 
action  is  concerned,  and  it  is  essen- 
tially different  from  tbe  order  of  dis- 
missal of  an  action  made  without 
regard  to  the  relative  rights  of  the 
parties  to  the  action  as  shown  fay 
the  pleadings.  It  would  be  an  un- 
warranted assumption  of  the  legis- 
lative   power    on    the    part    of    the 
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the  date  of  entry  in  the  mmiit«s,  if  made  in  open  coort ;  otherwise, 
from  the  date  of  the  actual  filing  of  the  si^ed  order/  It  has  been 
held  that  this  rale  ia  nnafFeeted  by  the  character  of  the  Judgment 
or  order,  or  by  the  question  as  to  whether  the  entry  or  filing  is  aa 
of  the  date  of  the  record,  or  nunc  pro  tunc,  as  of  an  earlier  date,* 
When  a  judgment  has  been  entered  nunc  pro  tunc  as  of  a  prior  date, 
the  time  to  appeal  begins  to  run  from  the  date  of  the  actual  entry.* 

the  making  ot  a,  new  trial  motion, 
BO  that  tbe  flDaIit7  thereof  is  post- 
poned nntil  the  ditpositioa  of  the 
motion,  it  hu  bsen  held  that  th«  time 
to  appeal  from  tbe  jndgment  begini 
to  run  from  the  data  of  the  denial  of 
the  motion,  instead  of  tbe  date  of  tbe 
entry  of  the  judgment.  Wittler-Cor- 
bin  etc,  Co.  *.  Martin,  47  Wash.  123, 
91  Pae.  029;  Cblleott  t.  Globe  ete. 
Co.,  49  Wash.  302,  9S  Fac.  264; 
FajBon  V.  Chapman,  35  Wash.  64,  76 
Pae.  625;  Bice  etc.  Co.  t.  Paeiflc 
etc.  Co.,  35  Wash.  535  77  Pac.  83B; 
O'Brien  t.  Casnaltj  Co.,  57  Wash, 
59S,  107  Pac.  51B;  Coniadt  v.  Lepper, 
13  Wyo.  B9, 78  Pac.  1 ;  Eiordan  v.  Hor- 
ton,  18  Wyo.  B63,  94  Pae.  448;  Peatce 
T.  Strickler,  9  N.  M.  46,  4B  Pae.  727. 

T  See  section  187,  ante;  In  re  Boae, 
73  Cal.  577,  14  Pae.  369;  Estate  of 
Eeldt,  98  Cat.  553,  33  Pae.  649;  Es- 
tate of  Pearsons,  119  Cal.  27,  50 
Pae.  92B;  Eitate  of  Bbeid,  122  Cal. 
528,  55  Pae.  3EB;  Estate  of  Seott, 
124  Cal.  871,  57  Pac.  854;  Estata 
of  Devincenii,  131  Cat.  452,  63  Pae, 
723;  MeDoaald  t.  Lee,  132  Cal.  252, 
64  Pac.  250;  Estate  of  Turner,  139 
Cal.  85,  72  Pac.  718;  Estate  of  Pay, 
145  Cal.  82,  104  Am.  St.  Bap.  17, 
78  Pac.  340;  and  we  Wood,  Curtis 
ft  Co.  V.  Missouri  Pae.  Ry.  Co.,  152 
Cal.  344,  93  Pac.  868. 

»  See  Coon  v.  Grand  Lodge,  76 
Cal.  354,  IS  .Pac.  384;  and  see  cases 
cited  in  note  6,  below. 

The  time  to  take  an  appeal  from 
a  final  decree  corrected  by  a  nunc 
pro  tunc  entry  begins  to  run  from  tbe 
latter  and  cot  from  tbe  date  of  the 
entry  of  the  original  decree.  Lee  v. 
Imbrie,  13  Or.  510,  11  Pac.  270, 

«  In  the  Hatter  of  Fifteenth 
Avenue  EitensioD,  54  Cal.  179;  Mc- 
Qairahao  v.  MaxweU,  28  Ca).  75; 
Bubber  Co.  v.  Goodyear,  6  Wall.  (U. 
S.)  163,  18  L.  fld.  762;  Coon  v. 
Oiand  Lodge,  76  Cal.  354,  18  Pac. 


courts  to  hold  that  the  special  pro- 
vision of  section  581  of  tbe  Code  of 
Civil  Procedure  as  to  the  manner  of 


of  the  nature  of  tbe  relief  granted 
thereby.  It  has  never  been  so  held, 
and  there  is  nothing  in  any  of  the 
easM  cited  that  can  reasonably  be 
eonstrued  as  supporting  such  a  view. 
"We  are  satisfied  that  the  place 
designated  by  law  for  the  entry  of 
this  judgment  was  tbe  judgment-book 

BDvidedby  section  668,  Code  of  Civil 
ooedure." 

The  rule  in  other  jurisdietions  ia 
ODtlioed  in  tha  following  decisions: 
An  appeal  taken  prior  to  entry  of 
judgment  is  premature  in  certain 
eases.  Oliver  v.  Wilson,  8  N,  D. 
590,  73  Am.  St.  Bep.  784,  SO  Pac. 
757;  and  see  South  Dakota  eases 
eited  in  note  2,  section  204,  ante.  An 
appeal  mnst  be  taken  within  att 
months  from  the  date  of  the  entry 
of  the  judgment  on  tbe  merits. 


not   from  tne  time  of  the  settlement 

of  the  cost  bill.  Wadbams  v.  Allen, 
45  Or.  485,  78  Pac.  362.  An  appeal 
most  be  taken  within  six  months  from 
the  date  of  tbe  rnufifian  of  a  judg- 
ment against  a  defendant  nbo  de- 
clines to  plead  after  demurrer  over- 
ruled. Hendj  Machine  Works  t. 
Portland  etc.  Bank,  24  Or.  60,  32 
Pac.  1036.  (Note:  This  ia  doubtless 
an  inadvertence — rendition  used  in- 
stead of  entrj/.)  The  time  within 
which  a  writ  of  error  must  be  sued 
out  begins  to  run  from  the  time  of 
rendition,  and  not  from  the  last  day 
of  the  next  regnlar  term,  where  tbe 
(teeree  is  entered  in  vacation,  and  con- 
tains no  recital  that  it  is  to  become 
flnal  at  a  future  term  of  court. 
United  States  v.  Owyn,  64  N.  M.  635, 
42  Pae.  167. 

In  those  states  trhere  jndgm^Dts  are 
deemed  to  be  suspended  in  effect  by 
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Appeals  in  probate  proceediDgs  most  be  taken  within  sixty  days, 
from  tbe  entry  in  the  minute-book,'^'*  whether  designated  as  orders, 
judgments,  or  decrees."  So  an  appeal  from  a  decree  in  the  special 
proceeding  prescribed  by  section  1664  of  the  Code  of  Civil  Pro- 
cedure, for  the  purpose  of  determining  heirship,  must  be  taken 
within  sixty  days.'* 

Appeals  in  criminal  cases  most  be  taken,  under  the  provisions  of 
section  1239,  Penal  Code,  in  the  case  of  judgments,  within  one  year, 
and  in  the  case  of  orders,  within  sixty  days  "after  it  is  made."  " 
What  is  said  above  as  to  the  necessity  of  taking  the  appeal  within 
the  statutory  time  applies  to  civil  and  criminal  cases  alike.  In 
People  V.  Yamum'*  the  supreme  court  held  that  an  appeal  taken 
from  an  order  in  a  criminal  ease  more  than  sixty  days  after  it  was 
made  must  be  dismissed ;  and,  for  the  same  reason,  an  appeal  from 
a  judgment,  taken  more  than  a  year  after  its  rendition,  must  also 
be  dismissed.  And  in  People  v.  Walker,"  it  was  held  that  the  time 
fixed  by  statute  for  taking  appeals  in  criminal  cases  is  juriadietional. 


384;  Spencer  t.  Troutt,  133  Cal.  COS, 
65  Pae.  1083;  De  Leonii  v.  Walsh, 
140  C&l.  175,  73  Pac.  813;  EsUte  of 
Potter,  141  Cal.  350,  74  Pae.  986; 
S.  C,  141  CaL  424,  75  Pae.  850. 

See,  also,  AgaMiz  t.  Edieber,  II 
WMh.  88,  3ft  Pae.  228,  where  it  wu 
held  that  where  an  appeal  ia  dia- 
miaaed  to  allow  the  judgment  of  the 
trial  court  to  be  corrected,  the  time 
to  appeal  an  tbe  aecood  review  begin* 
to  run  from  the  original  entiy  and 
not  from  the  date  of  the  correction. 

10  See  Estate  of  Burns,  54  Cal. 
223;  Estate  of  Harland,  64  Cal.  379, 
1  Pbc.  169;  Estate  of  Burton,  64 
Cal.  428,  1  P&c.  702;  EBtate  of 
Crowey,  71  Gal.  300,  12  Pac.  230; 
Estate  of  Fisber,  75  Cal.  623.  17  Pae. 
640;  Estate  of  Odder,  81  Cat.  571, 
22  Pbc.  BOS;  Qrawell  v.  Bcjbolt,  82 
Cal.  7,  22  Pae.  938;  In  re  Wiard,  83 
Cal.  619,  24  Pac.  45 ;  Estate  of 
Backus,  95  Cal.  671,  30  Pae.  706;  E8- 
Ute  of  Westerfleld,  96  Cal.  113,  30 
Pac.  1104;  In  re  Calkins,  112  Cal. 
296,  44  Pac.  577;  In  ra  Kaufman, 
117  Cal.  288,  59  Am.  Bt.  Ecp.  J7B, 
49  Pac.  192;  Estate  of  Nelson,  132 
Cal.  182,  64  Pac.  294;  Estate  of 
Turner,  139  Cal.  85,  72  Pac.  718;  Es- 
tate of  Campbell,  141  Cal.  72,  7* 
Pac.  550;  Estate  of  Brewer,  156 
CaL  69,  103  Pac.  486.    Nor  ia   the 


minute  entij  affected  hj  anj  signed 
memorial  purporting  to  be  an  order. 
In  such  a  case  tbe  time  begins  to  ran 
from  ths  minute  entry  and  not  from 
the  filing  of  the  purported  orders. 
8m  Tracy  t.  Coflej,  153  CaL  356, 
QS  Pae.  150. 

And  this  provision  (section  1715, 
Code  of  Civil  Procedure)  is  not  af- 
fected t^  the  sections  of  th«  code 
which  provide  tbe  new  and  alternative 
method  of  appeal.  Estate  of  Brewer, 
156  Cal.  S9,  103  Pac  486. 

"  See  the  probate  eaaes  in  note  T, 

i>  Smith  V.  Westerfleld,  88  CaL 
374  (381),  26  Pae.  206;  Estate  of 
Sheid,  122  CaL  528,  55  Pae.  328.  The 
time  is  fixed  by  the  section  itself. 

»  It  is  to  be  noted  that  this  time 
was  not  changed  from  one  year  to  six 
months,  as  in  the  ease  of  appeals  in 
c\vi\  cases,  and  that  the  time  nioa 
from  the  recdition  instead  of  from 
the  entr;  of  ths  judgment,  as  in 
other  cases. 

1*  53  Cal.  630.  See,  also.  People  t. 
Daniels,  ICI5  C«L  262,  38  Pac.  720; 
pMiple  V.  Walker,  132  (il.  137,  64 
Pac.  133. 

1"  ].12  CaL  1.17,  8*  Pac.  133.  Also 
see  People  v.  Daniels,  105  Cal.  262, 
38  Pac.  720. 
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as  in  civil  cases ;  and  therefore,  that  the  provisions  of  section  1248, 
Penal  Code,  as  to  the  notice  required  in  the  case  of  motions  to  dis- 
miss appeals  in  criminal  cases,  is  without  application  where  the 
ground  of  the  motion  is  the  failure  of  the  appellant  to  take  the 
appeal  in  time. 

The  statute  in  operation  at  the  dat«  of  the  entry  of  the  judgment 
or  order  appealed  from,"  and  not  that  in  operation  at  the  date  the 
appeal  is  taken,  governs  both  the  question  of  appealability  and  that 
of  the  time  of  taking.  Thus  in  Estate  of  Hughston,"  the  order, 
which  was  one  refusing  to  revoke  the  probate  of  a  will,  was  entered 
in  January,  1901.  Such  an  order  was  not  then  appealable."  In 
February,  however,  the  amendment  of  1901  to  subdivision  3  of  sec- 
tion 963,  Code  of  Civil  Froeedore,  was  adopted,  making  such  an 
order  aj^ealable.  Thereafter,  and  within  sixty  days  from  the  date 
of  the  entry  of  the  order,  an  appeal  therefrom  waa  attempted ;  but 
it  was  dismi^ed  on  the  ground  that  when  entered  it  was  not  appeal- 
able, and,  as  the  date  of  entry  rather  than  the  date  of  taking  the 
appeal  determines  the  question  of  appealability,  to  permit  an  appeal 
under  the  circumstances  would  be  to  make  the  amendment  referred 
to  retroactive.  So,  as  to  the  time  for  taking  appeals,  in  Fignaz  v. 
Burnett,'*  it  was  held  that  the  amendment  of  1897,  changing  the 
time  of  appeals  from  judgments  from  one  year  to  six  months,  was 
not  retroactive;  and,  in  effect,  that  the  time  of  entry  determined  the 
question  as  to  when  an  appeal  therefrom  might  be  taken. 

As  heretofore  stated,"*  the  necessity  for  a  clear  distinction  be- 
tween the  two  acts  of  rendition  and  entry  of  judgment,  so  far  as  the 
time  to  appeal  is  concerned,  no  longer  exists,  except  in  criminal 
cases.  The  entry  of  the  judgment  io  the  judgment-book  and  of  the 
order  in  the  minutes,  if  made  in  open  court,  or  the  £ling  of  the 
signed  order,  if  made  in  chambers,  is  now  the  universal  point  of 
departure  in  computing  the  time  within  which  appeals  must  be 
taken.  Nor  is  the  question  of  notice  any  longer  important.  The 
time  begins  to  run  from  actual  entry,  as  above  stated,  and  not  from 
notice  thereof,*' 

i«  It  is  pKsnmed  that  in  criminal  >«  See  Estate  of  Wiiulow,  128  Cal. 

appeal!    the    date    of   the    reiuKlion  311,  60  Poe.  931. 

would  be  detenninmtiva.     This  Hurmige  »  119   Cal.   157,  SI   Pae.   48;   also 

is  based  upon  piineiple,  but  no  judieial  Melde  t.  Ite7nold8,   120  Cal.   234,   52 

ezpreeiioD   ia   found   upon   tbe   point,  P&e.  491;  Boin  v.  Spreckel*,  155  CaL 

and  henee  it  must  be  regarded  bh  su  612,  102  Pac.  S37. 

open  qaestion,  although  the  probabil-  ^o  See  section  204.  ante. 

mm  are  all  one  way.  "  See  Fatjo  v.  Swasey,  111   CSl. 

It  133  Cal.  321,  05  Pae.  742,  103S.  62S,  14  Pac.  220.    Notice  of  entiy  of 
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The  above  rales  are  limited,  however,  to  the  method  of  appeal 
prescribed  in  sections  939,  940  and  941,  Code  of  Civil  Procedure. 
Sections  d41a,  941b,  and  941c  of  the  same  code  provide  a  "new  and 
alternative  method  of  appeal,"  and  sections  953a,  953b,  aod  953c 
provide  for  the  preparation  of  the  record  thereunder.  These  vari- 
ous sections  are  considered  later  in  connection  with  the  subject  of 
notices  and  undertakings  on  appeals,  and  the  preparation  of  records 
on  appeal  from  jud^n^cnts  and  orders.  It  is  sufficient  here  to  refer 
to  the  time  alone  within  which  such  appeals  may  be  taken. 

Simplicity  is  the  keynote  of  the  new  method,  and  it  is  to  be  noted 
that  no  distinction  is  made,  so  far  as  relates  to  the  time  for  taking 
appeals,  between  judgments,  orders  and  decrees.  The  appeal  may 
be  taken  at  any  time  after  rendition  from  either  judgment,  order 
or  decree ;  but  the  notice  of  appeal  must  be  filed  "  within  sixty  days 
after  notice  of  entry  thereof;  and,  in  the  event  no  soch  notice  is 
given,  the  notice  of  appeal  must  be  filed,  in  any  event,  within  sis 
months  after  such  entry.** 

The  scope  of  the  new  sections  above  noted,  as  constituting  a  new 
and  alternative  method  of  appeal,  is  not  unlimited,  however.  The 
■  effect  of  the  amendment  which  added  these  new  sections  to  the  pro- 
visions of  the  code  relating  to  appeals  in  general  was  merely  to  ex- 
pand the  practice  in  this  respect,  and  the  new  provisions  were  not 
carried  over  or  imported  into  probate  or  other  special  proceedings, 
except  in  so  far  as  the  general  provisions  referred  to  were  consistent 
with  the  same.  In  consequence  of  which,  it  was  held  in  Estate  of 
Brewer,"  as  above  noted,  that  the  time  to  take  appeals  in  probate 
proceedings,  as  prescribed  by  section  1715,  Code  of  Civil  Procedure, 
was  not  changed  by  the  new  provisions.  The  same  or  similar  prin- 
ciples would  no  doubt  govern  in  other  cases,  where  specisl  provisions 
are  made  for  taking  appeals.  But  the  point  has  not  been  expressly 
decided. 

judgment  is  reqaired  to  start  tbe  time  But  notice  of  entry  of  tbe  order  it  not 

running  agalnet  the  moring  party  in  a  prerequiBite  for  tbe  purpo«e  stated. 

the   ease  of  a  motion   for  new   trial.  is  »ee  sections  041a,  941b,  anil  911e, 

This  is  the  provision  in  lieu  of  that  California  Code  of  Civil  Procedure. 

rr"'de.irn"Vtwribed%;    the  "  ^ee  sections  941a,  Ml b,  and  941  e, 

amendment  'of"l9grtos«tion'  659'  California  Code  of  Civil  Pr^ure. 

California  Code  of  Civil  Prooednrs.  **  156  Cal.  80, 103  Pae.  486. 
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CHAPTER  XXXIII. 

APPEAL,  HOW  TAKEN. 

I  SW.     Appeal*,  how  tftkoo— Statutory  picriiioiia, 
{  S07.     Contetita  of  ttie  notice  of  appeal. 
S  20e.    Signtare  of  the  notice  of  appeal. 
§  209.  '  Filing  tbe  notice  of  appeal. 
{  EIO.    Serviee  of  the  noties  ol  appeal. 

§  206.  Appeals,  How  Taken— ProTieioiu  of  the  Statute.— An 
appeal  u  "taken"  by  serving  and  filing  the  notice  of  appeal.^  It 
is  perfected  by  filing  the  undertaking.'  The  filing  of  the  nnder- 
taking  has  never  been  (except  under  the  code  as  first  enacted)  a 
part  of  the  process  by  which  the  appeal  is  "taken."  By  an  extra- 
ordinary confusion  of  ideas  it  was  supposed  'to  be  so  under  the 
amendment  of  1874  in  at  least  one  reported  case.'  But  this  was 
taken  back  on  rehearing,  and  the  contrary  maintained.*     The  pro- 


i  San  FranciacD  etc.  Co.  t.  State  of 
CalifomiB.  141  Cal.  364,  74  Pac.  1047. 
It  was  said  in  this  case:  "So  Ions  aa 
the  notice  of  appeal  remains  noflled, 
the  appeal  hai  not  been  taken."  Under 
the  old  sjtiem  of  appeals  lervice  is 
eijQal)^  eaeentiaL  BoUi  fllinc  and  Mr- 
tiOB  are  neceisary.  In  Estate  of 
Davis,  151  C&l.  318,  121  Am.  St.  Bep. 
105,  se  Pac.  183,  90  Pac.  711,  tha 
court  Beems  to  havs  held  that  its  jur- 
isdiction was  acquired  hy  the  filing  of 
the  notice  of  appeal.  This  is  believed 
to  be  an  inadvertent  statement,  how- 
ever, service  being  deemed  eqiiallj 
eaaentiBl  to  eoofer  jurisdiction  upon 
the  appellate  court.     See  section  210, 

In  Arthur  t.  Mounee,  4  Idaho,  487, 

42  Pac.  509,  it  nss  held  that  an  ap- 
peal from  an  order  after  judgment 
most  be  taken  within  sixty  days  after 
entry,  and  that  this  contemplated  both 
service  and  'filing  of  the  notice  within 
that  time.  So  in  Threlkeld  v.  O'Neal, 
26  MonT.  ?09,  6S  Pee.  S40,  both  ser- 
vice and  filing  within  the  time  were 
held  to  be  essential  to  validate  an  ap- 
peal from  a  new  trial  order. 

Under  the  new  alternative  method 
of  appeal,  service  of  the  notice  of  ap- 
peal IS  not  provided  tor.    Henee  tlka 


filing  alone  eonfen  appellate  jurisdic- 
tion. See  section  941b,  Code  of  Civil 
Procedure.  Also  see  Mitchell  v,  Cali- 
fornia etc.  Co.,  154  Cal.  731,  99  Pac. 
202;  Ford  ft  Banbom  Co.  v.  Braslan 
etc.  Co.,  10  Cal.  App.  7B2,  103  Pac. 
946. 

'  Under  the  new  and  alternative 
method  of  appeal  no  undertaking,  as 
is  understood  under  the  provisions  of 
sections  940  and  941,  California  Code 
of  Civil  Procedure^  is  required.  If  the 
appellant  wishes  to  perfect  his  appeal 
under  the  new  and  alternative  method, 
be  must  give  a  cost  bond  (see  section 
053b,  Code  of  Civil  Procedure),  the 
purpose  of  which  is  to  secure  the 
clerk  in  the  matter  of  the  cost  of  pre- 
paring the  record. 

The  statute  sometimes  provides  that 
appeals  are  taken  by  giving  the  notice, 
and  perfected  by  filing  the  bond.  See 
sections  150S,  and  1513,  Sevised  Stat- 
ntes  of  Aritona;  section  3426,  Cut- 
ting's Compiled  laws  of  Nevada; 
section  7207,  Bevised  Codes  of  North 
Dakota;  section  1710,  Ren.  &  Bal. 
Code  of  Washington  (section  6S03, 
Bal.  Code). 

»  Holcomb  V.  Sawypr,  51  Cal.  417. 

*  lowell  Y.  LoweU,  55  Cal.  316. 
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visiona  in  relation  to  the  filing  of  the  undertaking  are  considered 
in  another  place.*  Here  will  be  given  the  provisions  in  relation  to 
the  taking  of  the  appeal. 

The  act  of  1851  contained  the  following :  * 

"Sec.  337.  The  appeal  shall  he  made  hy  filing  with  the  clerk 
of  the  court  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse 
party  or  hia  attorney," 

This  section  stood  until  the  adoption  of  the  Code  of  Civil  Proce- 
dure.    As  first  enacted  the  provision  of  the  code  was  as  follows: 

"Sec.  940.     An  appeal  is  taken  by,— 

"1.  Filing  with  the  clerk  of  the  court  in  which  the  jndgment 
or  order  appealed  from  is  entered  or  filed,  a  notice  stating  the  ap- 
peal from  the  same  or  some  specific  part  thereof. 

"2.  Filing  at  the  same  time  an  undertaking  on  appeal;  and 

"3.  Serving  a  copy  of  the  notice  of  appeal  upon  the  adverse  party 
or  his  attorney." 

Id  1874  this  section  was  amended  so  as  to  read  as  follows: 

"Sec.  940.  An  appeal  is  taken  by  filing  with- the  clerk  of  the 
court  in  which  the  judgment  or  order  appealed  from  is  entered, 
a  notice  stating  the  appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the  adverse  party  or  his 
attorney.  The  order  of  service  is  immaterial,  but  the  appeal  is 
ineffectual  for  any  purpose,  unless  within  five  days  after  service  of 
the  notice  of  appeal,  an  undertaking  be  filed,  or  a  deposit  of  money 
be  made  with  the  clerk,  as  hereinafter  provided,  or  the  undertaking 
be  waived  by  the  adverse  party  in  writing."  * 

■  Bee  ohapter  34,  hBreio.  ,  tlie  clerk  an  appeal  bond  or  aJBdaTlt 

•  Laws  of  1S51,  p.  105.  '  in   lieu   thereof,   u   hereiuBftei    pro- 

T  No  change  has  been  made  sinee  Tided." 
187*.     In    Newmark's    Code   of   Civil  Colorado:  Section   388,   Milla'   An- 

Pioeedore    the    section    ia    given    aa  notated  Code,  proHdee  for  an  appeal 

amended  ip  1880.     But  the  Un^ago  bj   petition  and  a  bond,  filed  within 

given  by  the  learned  annotator  in  no  five  days  after  rendition  of  judEment 

reapmt  differa  from  the  ameudment  gj  decree. 

"'n^^^*'       A,  ■  ■  t   „th-.  Idaho:  Section  4808,  BeviMd  Codea. 

Corresponding  prons.on.  of  other      ^^  „  ^^^^^  ^^0  '  ^.^^  ^,  ^^^ 

code,  are  "  '«  °«=    «  n     -^  «*.»  Procedure  of  CalifomU. 

^neoMO.-  Section  H96,Bevifed  Stat-  ,  , 
utw,  ia  a«  follows:   "An  appeal  may,  ^  Monta^:  Section      7100      Keraed 
in  caaea  where  an  appeal  u  allowed,  CoAf»;  eeetton  172*.  Code  of  Gvil  Pro- 
be Ukea by  the  appellant  giv-  ccdure      Same  a«  BCfltion  9*0,  Code  of 

ing   notice  of  appeal  in   open   eonrt,  Ci"'  Procedure  of  California. 

which  shall  be  noted  on  the  docket  and  Nevada:  Section     3426,     Cutting's 

entered  of  record,  and  b;  filing  with  Compiled  ^  Iawb,    antion    331,    CiTit 
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S  207.    Omtoiti  of  tlw  Nottca  of  Appeal — The  ordinair  form 
of  notice  is  one  ngned  by  the  attorney  of  the  losing  party,  &d- 


Pnetice,  ia  ai  follows:  "The  sppaat 
ghall  be  made  bf  filing  with  the  eleik 
of  the  conrt  with  whom  the  jadgment 
or  order  is  entered,  a  notice,  stating 
the  appeal  from  toe  same,  or  some 
apeeifie  part  thereof,  and  Mrring  a 
copy  of  the  notice  upon  the  advene 
part?  or  bia  attoiDe?." 

Nev  Uexieo:  Section  3136,  Com- 
piled Laws,  provides  for  the  taking 
of  appeals  in  eqnitj  c^es  and  write  of 
error  in  common-law  eases,  "npon  ap- 
plication to  the  district  court  ia  which 
the  decree  appealed  from  was  ren- 
dered." This  application  may  be 
made  either  in  open  eonrt  or  by  writ- 
ten notice;  but  if  the  former,  the 
clerk  of  the  court  ia  required  to  "iasue 
a  citation  to  the  oppoaite  party  to 
appear  in  the  supieme  court  to  an- 
swer Bnch  appeal."  This  provision 
alao  apf>liM  to  appCAla  from  interloc- 
utory Judgments  m  partition  auits. 

No  ap«cifle  notice  is  provided  for 
in  the  case  of  appeals  in  code  pro- 
cedure, although  provision  is  made 
for  a  notice  to  coparties  for  the  pur- 
pose of  Mcuring  their  oo-opeiatioQ  in 
a  joint  appeal.  See  section  2SS5,  aub- 
settion  162.  Bnt  section  2685,  sub- 
section 161,  authorizea  the  application 
of  the  above  common-law  procedure 
in  the  ease  of  snch  appeals. 

North  Dakota:  Section  7205,  Be- 
vised  Codes.  "An  appeal  must  be 
taken  by  serving  a  notice  in  writing 
signed  by  tfae  appellant  or  his  attorney 
on  the  adverse  party  and  filing  the 
same  in  the  office  of  the  clerk  of  tfae 
eourt  in  which  the  judgment  or  order 
appealed  from  ia  entered,  stating  the 
appeal  from  the  same,  and  whether 
the  appeal  is  from  the  whole  or  from 
a  part  thereof,  and  if  from  a  part 


taken  by  the  service  of  a  notice  ot 
the  appeal  and  perfected  on  service  of 
the  undertaking  for  costs,  or  the  de- 
posit of  money  instead,  or  the  waiver 
thereof  as  hereinafter  prescribed. 
When  serivea  of  a  notice  of  appeal  and 
undertaking  cannot  in  any  case  be 
made  within  this  state  the  eourt  may 
prescribe    a    mode    for    serving    the 


Oklahoma:  Section  6069,  Compiled 
Iaws  of  ISOe,  provides  for  taking  an 
appeal  by  a  proceeding  In  tfae  natnre 
of  a  writ  of  error.  A  petition  is  re- 
quired to  be  filed  and  a  aonunons  is- 
sned  and  served  as  in  the  commence- 
ment of  an  action.  This  summons  ia 
issued  by  the  court  in  which  the  peti- 
tion  is  filed,  and  may  be  servod  by 
the  sheriff,  and  returned  by  mail. 
The  defendant  in  error  may  waive 
in  writing  the  issuance  and  service  of 
anmmons.  Section  6070,  Compiled 
Laws  of  1909. 

Oregon:  Section  550,  Liord'a  Oregon 
Laws,  is  partly  as  follows: 

"An  appeal  ahall  be  taken  and  per- 
fected in  the  manner  prescribed  in 
this  section,  and  not  otherwise, — 

"1.  A  party  to  a  judgment,  decree, 
or  final  order  in  any  action,  suit,  or 
proceeding,  desiring  to  appeal  thera- 
front,  or  some  apecifle  part  thereof, 
may  by  himself  or  attorney  give 
nouce  itt  open  court,  or  before  the 
judge  If  the  order,  judgment  or  de- 
cree be  rendered  or  made  at  chambers, 
at  the  time  said  judgment,  decree,  or 
order  is  made,  that  he  appeals  from 
snch  decision,  order,  judgment,  or  de- 
cree, or  from  some  specific  part 
thereof,  to  the  court  to  which  the 
appeal  is  sought  to  be  taken;  and  such 
notice  shall  thereupon,  by  order  of 
the  court  or  judge  thereof,  be  entered 
in  the  journal  of  the  court.  If  the 
appeal  is  not   taken  at  the  time  the 


desiring  to  appeal  may  cause  a  natic 
signed  by  himself  or  attorney,  to  be 
served  on  snch  advene  party  or  parties 
at  have  appeared  in  the  action  or 
suit,  or  upon  his  or  their  attorney, 
at  any  place  In  the  state,  and  file  the 
original  with  the  proof  of  service  in- 
dorsed thereon,  with  the  cterk  of  the 
court  in  which  the  judgment,  decree, 
or  order  is  entered.  Sucb  notice  shall 
be  sufficient  if  it  contains  the  title  of 
the  cause,  the  names  of  ths  parties, 
and  notifies  the  adverse  party  or  his 
attorney  that  an  appeal  is  taken  to 
the  supreme  or  circuit  eourt,  as  the 
case    may   be,    from    the    judgment. 
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dressed  to  tfae  sncceBaf ul  party  and  his  attorney,*  Btating  that  the 
losing  party  appeals  to  the  Hnpreme  coart  of  the  state  of  California, 
from  the  judgment  or  order  in  question,  which  mast  be  described 
■with  suflScient  certainty. 

In  1861  the  legislature  passed  an  act — not  as  an  amendment  to 
Practice  Act,  but  as  an  independent  statute — which  contained  the 
following  provision: 

"3.  No  appeal  skaU  be  ditmissed  for  ingufficiency  of  the  notice 
of  appe<U,  or  undertaking  thereon ;  provided,  that  a  good  and  suffi- 
cient andertahing  on  appeal,  approved  by  a  judge  of  the  supreme 
court,  be  filed  in  the  supreme  court,  before  the  hearing  on  motion 


order,  or  decree,  or  BOiua  specific  pait 

South  Dakota:  Section  441,  Code  of 
Civil  Procedure,  provides  that  an  ap- 
pcBl  may  be  taken  "bj  serving  a  notice 
in  nriting,  signed  by  the  appellant  or 
biB  attorney,  od  the  adverse  party  and 
on  the  clerk  of  the  court  in  which  the 
judgment  or  order  appealed  from  ii 
entered,  stating  the  appeal  from  tame, 
am!  wliethcT  the  appeal  is  from  the 
Trbole  or  a  part  thereof,  and  if  from 
a  part  only,  specifying  the  part  ap- 
pealed from.  The  appeal  shall  be 
deemed  taken  by  the  service  of  the 
notice  of  appeal." 

Bee,  also,  section  349,  Probate  Code. 

Dtah:  Section  3305,  Compiled  Lawa 
of  1S98,  provides  that  an  appeal  "is 
taken  by  filing  with  the  cleik  of  the 
court  in  nliich  the  judgment  or  order 
appealed  from  is  entered,  a  notice 
■tating  the  appeal  from  the  same,  or 
some  s|)eciflc  part  thereof,  and  senlog 
a  similar  notice  on  the  adverse  party 
or  his  attorney." 

Wathinglon :  Section  1719,  Rem.  k 
Bal.  Code  (section  0503,  Bal.  Code},  ia 
as   follows: 

"A  party  desiring  to  appeal  to  the 
supreme  court  under  the  provisions  of 
this  title  may,  by  himself  or  his  at- 
torney, give  notice  in  open  court  or 
before  the  judge,  if  the  judgment  or 
order  appealed  from  is  rendered  or 
made  at  chambers,  at  the  time  when 
such  judgment  or  order  ia  rendered  or 
made,  that  he  appeals  from  such  judg- 
ment or  order  to  the  supreme  court, 
and  thereupon  the  court  or  judge  shall 
direct  the  clerk  to  make  an  entry  of 
auch  notice  in  the  journal  of  the  court. 
If  the  appeal  be  not  taken  at  the 
time  when  the  juilgmeot  or  order  ap- 


pealed from  U  rendered  or  made,  then 
the  party  desiring  to  appeal  may,  by 
himself  or  his  attorney,  within  the 
time  prescribed  in  section  I71S,  serve 
written  notice  on  the  prevailing  party 
01  his  attorney  tint  he  appeal  from 
Bueh  judgment  or  order  to  the  su- 
preme court,  and  within  five  days  after 
the  service  of  such  notice  he  shall  file 
with  the  clerk  of  the  superior  court 
the  original  or  a  copy  of  such  notice, 
with  proof  or  the  written  admission 
of  the  service  thereof,  and  thereupon 
the  clerk  shall  enter  such  notice,  with 
the  proof  or  admission  of  serviee 
thereof,  in  the  journal  of  the  court. 
The  giving  or  service  of  a  notice  of 
appeal  as  prescribed  in  this  section 
Bball  effect  the  appeal,  but  the  same 
shall  become  inefFectnal  if  an  appeal 
bond  for  costs  and  damages  be  not 
given  aa  required  by  section  1721  of 
this  title.  Two  or  more  appealable 
orders  with  or  without  the  judgment 
may  be  embraced  in  one  appeal.  Pro- 
vided, that  the  time  allowed  in  thia 
title  for  appealing  from  each  of  such 
orders  haa  not  expired.  The  appel- 
lant in  his  notice  of  appeal  shall 
designate  with  reasonable  certainty 
from  what  judgment  or  orders, 
whether  one  or  more,  the  appeal  ifl 
taken,  and  if  from  part  of  any  judg- 
ment or  order,  from  what  particular 

1  The  notice  should  be  addressed  to 
all  the  parties  and  attorneys  who  are 
to  be  served.  Whether  the  address  Is 
absolutely  neeeasary  haa  not  been  de- 
cided. See  Westheimer  v.  Thompson, 
3  Idaho,  560,  32  Pae.  206,  where  it 
ms  held  that  it  waa  not  neceaaary  to 
direct  the  notioe  to  the  olerk  of  tli* 
lower  court. 
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to  dismiss  the  sppesl,  and  apon  payment  of  such  reasonable  costs 
as  the  coart  may  adjudge ;  provided,  that  the  respondent  shall  not 
be  delayed,  but  may  move  when  the  cause  is  re^arly  called,  for 
the  disposition,  or  diamiasal  of  the  same,  if  such  undertaking  be  not 
given. '  '*• 

This  statute  applied  only  to  cases  where  a  notice  of  appeal,  prop- 
erly filed  and  served,  was  defective.  It  did  not  apply  to  cases 
where  there  was  no  notice  of  appeal  at  all,  or  where  there  was  no 
service  of  the  notice.  In  the  case  of  BufTendeau  T.  Edmonson  *  there 
was  no  proper  service  of  the  notice,  and  upon  that  ground  the  ap- 
peal was  dismissed.  The  appellant  then  moved,  upon  the  strength 
of  the  act  of  1861,  above  quoted,  to  have  the  order  of  dismissal 
vacated.  This  motion  was  denied,  and  Currey,  J.,  delivenng  the 
opinion,  said : 

"It  is  insisted  by  defendant's  counsel  that  this  court  has  not  the 
power  to  dismiss  an  appeal  for  insufSciency  of  the  notice,  and  for 
that  reason  the  judgment  of  dismissal  should  be  vacated,  and  the 
cause  restored  to  the  calendar.  The  section  of  the  act  of  1861,  above 
cited,  presupposes  the  existence  of  a  notice  of  appeal,  to  which  the 
word  'insufficiency'  stands  in  a  qualifying  relation.  The  question 
of  the  insufficiency  of  the  notice  was  not  involved  in  the  determin- 
ation of  the  motion  to  dismiss  the  appeal;  but  the  point  made  by 
the  party  moving,  and  which  was  considered  by  the  court,  was  that 
the  proceedings  which  the  three  hundred  and  thirty-seventh  section 
of  the  Practice  Act  requires  shall  be  taken  in  order  to  constitute  an 
appeal,  had  not  been  taken.  The  construction  which  the  counsel 
claims  for  the  act  of  1861  would  give  it  the  effect  to  abrogate  the 
conditions  on  which  the  fact  of  a  subsisting  appeal  must  of  ueces- 
aity  depend.  In  our  view  the  act  of  1861  was  intended  to  relieve 
appellants  from  the  results,  which,  without  it,  would  be  likely  to 
happen  in  consequence  of  defects  of  form  and  deficiencies  in  sub- 
stance apparent  on  the  face  of  the  notices  of  appeal ;  but  we  cannot 
find  in  this  act  any  authority  for  excusing,  in  any  case,  perform- 
ance of  the  acts  necessary  to  effect  an  appeal  in  accordance  with  the 
provisions  of  the  three  hundred  and  thirty-seventh  section  of  the 
Practice  Act,  viz.,  the  filing  and  service  of  the  notice,  and  without 
the  performance  of  which  acta  the  appellate  court  could  not  acquire 
jurisdiction." 

The  act  of  1861,  therefore,  did  not  excuse  anything  except  de- 
fects in  the  notice  itself;  but  such  defects  were  exfiosed  by  it. 

i>  Lawa  of  1881,  p.  580.  •  £4  Cal.  94. 
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Thus  in  the  case  o(  Flatean  v.  Lubeck,*  the  judgment  waa  rendered 
on  the  tenth  day  of  NoTember,  1863,  and  the  order  overruling  the 
motion  for  new  trial  was  made  on  the  thirteeuth  day  of  that  month. 
The  notice  of  appeal  described  the  judgment  as  rendered  in  the 
cause  on  the  tenth  day  of  September,  1860,  and  the  order  denying 
the  motion  for  new  trial  as  made  on  the  fourteenth  day  of  Decem- 
ber, 1863.  The  motion,  however,  was  held  to  be  gufficient,  the  court 
saying;  "There  is  enough  upon  the  face  of  this  notice  to  show  that 
the  judgment  and  order  mentioned  in  the  transcript  of  the  record 
were  the  same  referred  to  in  the  notice,  and  we  think  the  act  of 
1861  was  designed  to  relieve  parties  in  such  cases  from  injurious 
consequences  because  of  such  mistakes."  So  in  the  Estate  of 
Pacheco,*  a  notice  of  appeal  from  "the  order  of  the  probate  court, 
made  September  3,  1864,  denying  the  petition  of  Penniman  and 
others  for  the  removal  of  Emeric,  and  refusing  to  appoint  Penni- 
man, and  from  all  orders  and  decisions  made  by  the  court  in  that 
behalf  on  that  day,"  was  held  to  be  a  valid  notice  of  appeal  from 
an  order  made  on  that  day  other  than  the  one  first  described,  the 
court  saying:  "The  notice  of  appeal  from  the  order  revoking  the 
one  made  on  the  17th  of  August  is  quite  general  in  its  terms,  but  we 
must  hold  it  sufficient  under  the  act  entitled  'sn  act  to  regulate  ap- 
peals in  this  state.'     (Stats.  1861,  p.  589.) " 

But  there  was  some  limit  to  the  defects  which  were  cured  by 
the  act  of  1861..  Thus  where  the  notice  stated  that  the  appeal  was 
"from  all  orders  of  the  district  court  made  and  entered  in  the  said 
two  actions  jointly  and  severally,  either  before  or  after  judgment," 
it  was  held  that  the  notice  was  too  general.*  So  in  Day  v.  Callow,* 
Bhodes,  C.  J.,  delivering  the  opinion,  said;  "An  appeal  from  'all 
orders  and  rulings  occurring  at  the  trial  and  excepted  to  by  the 
defendant  might  perhaps  be  of  some  avail  in  certain  cases;  but 
counsel  need  not  be  told  thst  such  an  appeal  is  not  an  appeal  from 
an  order  granting  or  refusing  a  new  trial." 

It  seems  to  be  an  open  question  whether  the  act  of  1861,  above 
quoted,  is  now  in  force.  The  act  was  not  incorporated  iuto  the  old 
Practice  Act,  but  was  an  independent  statute.  The  Code  of  Civil 
Procedure  contains  the  following: 

"Sec.  954.  If  the  appellant  fails  to  furnish  the  requisite  papers 
the  appeal  may  be  dismissed ;  but  no  appeal  can  be  dismissed  for 

■  24  Cal.  364.  See.  also,  Dates  t.  Walksi,  35  CaL 

*  29    Cal.   224.  2S9. 

*  Qenella  v.  Belyea,  32   Cal.   159.  «  39  CaL  5B3. 
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insufficiency  of  the  nndertakitig  thereoc,  if  a  good  and  safficient 
tmdertaking,  approved  by  a  justice  of  the  supr^ne  court,  be  filed 
in  the  supreme  court  before  the  hearing  upon  motion  to  dismiss  the 
appeal." 

It  will  be  observed  of  this  section  that  it  reproduces  a  part  only 
of  section  3  of  the  act  of  1861.  Many  practitioners  thought  that 
under  the  rule  in  'Whittaker  v.  Haynes/  the  provision  of  the  act  of 
1861  was  kept  in  force,  while  others  were  of  opinion  that  the  legisla- 
ture having  reproduced  a  part  of  section  3  and  omitted  the  rest,  must 
be  held  to  have  intended  not  to  continue  in  force  the  omitted  portion. 
If  the  act  be  no  longer  in  force,  it  might  be  plausibly  argued  that 
the  rule  of  the  common  law  requiring  a  high  degree  of  certainty  in 
the  description  of  matters  of  record  ia  restored.  However  this 
may  be,  the  courts,  without  expressly  passing  upon  the  question, 
have  leaned  toward  a  rule  more  in  consonance  with  the  act,  as 
though  it  were  really  in  force.  In  all  cases  where  the  judgment  or 
order  appealed  from  is  identified  with  such  clearness  as  to  leave  the 
respondent  free  from  doubt  as  to  its  real  import,  the  courts  have 
always  shown  a  disposition  to  uphold  it.  Thus  in  the  case  of  Chase 
V.  Evoy,*  where  the  appellant  stated  in  her  notice  that  she  appealed 
"from  the  judgment  rendered  agunst  her  ....  on  the  seven- 
teenth day  of  October,  1879,  and  from  the  judgment  made  and 
entered  up  in  the  said  court  on  the  twentieth  day  of  December, 

1879,  in  favor  of  the  plaintiff  and  against  her  in  said  action,  .... 
and  also  from  the  order  ....  made  on  the  sixth  day  of  February, 

1880,  dismissing  defendant's  motion  for  a  new  trial,"  it  was  held 
that  the  notice  was  notice  of  appeal  "from  a  judgment  entered 
December  26,  1879,  and  from  an  order  made  Pebraary  6,  1880." 
So  in  Weyl  v.  Sonoma  Valley  R.  B.  Co.,**  where  the  notice,  other- 
wise correct,  gave  the  date  of  the  judgment  and  order  appealed 
from  incorrectly,  the  court  said : 

"The  said  notice  ought  not  to  be  declared  void,  but  the  mistake 
of  dates  merely  should  be  regarded  in  this  case  as  a  clerical  mis- 
prision," being  no  other  judgment  or  order  in  the  case.  So  in 
the  case  of  Anderson  v.  GofiF,**  where  the  judgment  was  rendered 
on  the  29th  of  March,  1884,  and  entered  on  the  30th  of  April  in 
the  same  year,  the  notice  of  appeal  referred  to  the  judgment  as 
'  having  been  entered  on  the  29Ui  of  March,  1884,  having  been  filed 

15,  1  Am.  St.  Rep.  34,  13 


49  ca).  see. 

»b  72  Cftl. 

SS  Cal.  346. 

Pae.  73. 

>  69  Cal.  202,  10  Fun.  510. 
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snbBeqtieiit  to  both  dates,  the  court  denied  a  motion  to  dismias  the 
appeal,  holding  the  cotice  sufficient.  So  in  Swasey  t.  Adair," 
where  the  notice  referred  to  the  date  of  the  order  denying  the  mo- 
tion for  a  new  trial  correctly,  but  gave  the  date  of  the  judgment 
wrong,  the  court  refused  to  dismias  the  appeal,  saying: 

"There  was,  however,  but  one  judgment  in  the  case,  and  it  can- 
not be  held  that  the  alight  mistake  in  the  date  of  the  entry  had  the 
effect  of  invalidating  the  notice  of  appeal," 

So  in  Butler  v.  Ashworth,*^  where  the  notice  of  appeal  was  duly 
and  correctly  entitled  as  to  the  court  and  department,  and  referred 
correctly  as  to  the  number  of  the  case  and  to  the  judgment  and 
order  denying  a  new  trial,  it  was  held  not  to  have  been  invalidated 
by  a  mistake  in  the  Christian  name  of  the  plaintiff.  So  in  Herrlich 
T.  McDonald,**  it  was  held  that  where  a  notice  of  appeal  clearly 
identified  the  order  appealed  from,  and  waa  properly  served  upon 
the  attorneys  for  the  respondent,  and  filed  in  the  action  to  which 
it  was  intended  to  refer,  a  mistake  in  its  title  was  immaterial.  So 
in  Estate  of  Damke,"  an  error  in  the  title  of  the  court,  "Sacra- 
mento" instead  of  "San  Joaquin"  county,  as  it  should  have  been, 
was  said  by  the  supreme  court  to  have  been  an  objection  "too  techni- 
cal," a  defect  too  "unsubstantial,"  to  affect  an  appeal,  and  it  was 
disregarded.    So  in  other  cases.** 


u  B3  Cal.  136,  23  Pac.  284. 

M  100  C»l.  334,  34  Pac.  780. 

••  7?  Cal.  576,  14  Pac.  357. 

Under  the  Oregon  Btatut«  it  wu 
beld  in  Ferrari  v.  Beaver  Hill  Coal 
Co.,  54  Or.  210,  94  Pac  181,  BS  Pac 
498,  102  Pac  175.  1016,  a  notice  of 
appeal  was  valid,  if  it  intelligibly  re- 
ferred to  the  action,  although  it  was 
entitled  in  the  circuit  court  of  the 
United  States  for  a  certain  county, 
instead  of  in  the  circuit  court  for 
such  CDuntj.  And  see  Keadj  v.  United 
Railways  (Or.),  100  Pac.  858;  Ream 
V.  Howard    (Or.),  24  Pac  913. 

»c  133  Cal.  433,  65  Pac  888. 

t  See  Oyer  v.  Bradley,  88  Cal. 
590,  26  Pac.  511;  Jones  v.  Iverson, 
131  Cal.  101,  63  Pac  135. 

In  Taylor  t.  McCormiok,  7  Idaho, 
524,  64  Pac.  239,  where  the  notice 
stated  that  it  was  from  a  judgment 
in  favor  of  plaintiffs,  whereas  it  was 
is  fact  from  a  judgment  in  favor  of 
some  of  the  defendants,  it  w»s  held  to 
be  defective,  but  not  to  affect  the  sub- 
stEutial  rights  of  the  respondents,  and 


the  defect  was  disregarded.  So  In 
Idaho  etc  Co.  v.  Lnndstram,  9  Idaho, 
257,  74  Pae.  97S,  a  notice  of  appeal 

from  a  judgment  and  order  denying 
a  new  trial  was  hdd  sufficient,  al- 
thongh  entitled  solely  with  the  names 
of  the  original  parties  to  the  action  and 
addressed  only  to  the  attorneys  of  the 
original  adverse  party,  whereas  other 
parties  had  been  brought  in  by  cross- 
complaint,  and,  additional  parties  had 
appeared  by  the  same  attorney  for 
such  original  adverse  party.  Where 
notice  of  appeal  is  addressed  to  the 
clerk  of  the  court  and  the  attorney  for 
the  defendants,  the  fact  that  the  at- 
torney designated  in  the  notice  did  not 
represent  all  the  defendanta  is  not 
sufficient  to  vitiate  the  notice.  See 
Frost  V.  Alturas  etc.  Co.,  11  Idaho, 
294,  81  Pae.  996.  In  Bliss  v.  Oray- 
son,  24  Nev.  422,  56  Pae.  231,  it  was 
said  that  notices  of  appeal  shonld  be 
liberally  construed,  and  that  a  notiee 
given  l^  defendants  that  the;  appeal 
"from  the  order  of  the  court  the  mo- 
tion! of  laid  defendants  for  a  new 
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As  in  tbe  mlings  under  the  act,  however,  there  is  a  dearly  recog- 
nized limit  beyond  which  the  coorts  will  not  go.  If  the  notice  is 
BO  eonehed  as  to  fail  utterly  to  oonrey  the  meaning  intended,  its 
language  will  not  be  strained  beyond  its  fair  and  legitimate  import. 
ThiiB  in  Meley  v.  Boulon,*"  where  the  notice  was  in  the  following 
terms:  "  ,  .  .  ,  from  the  order  denying  plaintifF'g  motion  for  a 
new  trial,  and  from  an  order  of  said  court  denying  plaintiff's  mo- 
tion to  set  aside  tbe  decision  and  judgment  in  the  action,  which 
said  judgment  was  entered  in  the  said  superior  court  on  the  six- 
teenth day  of  December,  1891,  in  favor  of  the  defendants  in  said 
action  and  against  plaintiffs,  and  from  tbe  whole  thereof,"  it  was 
held  wholly  insufficient  as  a  notice  of  appeal  from  the  judgment.*^ 

....  In  tb«  BboTB-entitled  sourt, 
wheiein  and  vbereb^  it  was  ordered 
and  adjndged  BubBtaati&lIj  lu  JCol- 
lowB,"  followed  by  the  judgment,  is 
Bufficient,  undei  lection  55Q,  Lord's 
Orf-Kon  LswR.  although  tbers  is  & 
doubt  as  to  whether  tbe  judgment  was 
rendered  in  the  case  at  bar,  and  a1- 
iboui^h  the  use  of  the  word  "sub- 
stantiallj"  makes  it  Dncertain  ai  to 
whether  the  real  judgment  is  described 
OT  not.  Summers  v.  Qeer,  50  Or.  249, 
S5  Pae.  513,  B3  Pae.  133. 

The  notice  should  enable  the  conrt 
to  determine,  upon  a  fair  conatmction, 
and  without  having  to  go  outside  the 
record,  that  the  appeal  taken  is  from 
the  particular  judgment  in  question. 
Keady  t.  United  Railways  (Or.),  100 
Fac.  65S;  Anderson  v.  Phegley,  54 
Or.  102,  102  Fae.  603.  Tbe  notice 
should  describe  the  judgment  or  de- 
cree with  reasonable  certainty.  Chris- 
tian V.  Evans,  5  Or.  253;  Lose  t.  Luse, 
9  Or.  149. 

sh  104  Cal,  262,  37  Pac.  931. 


trial"  is  sufficient,  it  being  apparent 
tbat  the  omission  of  the  word  deny- 
ing" was  simply  a  clerical  error.  In 
Bryant  t.  Davis,  22  Mont.  534,  ST  Fac 
143,  it  was  held  that  tbe  recital  of 
Hveral  nonappealable  orders  in  the 
notice  would  not  affect  appellact's 
right  of  appeal  from  the  judgme'nt 
and  the  order  denying  a  motion  to 
vacate.  In  Fanl  t.  Cragn&s,  25  Nev. 
293,  59  Pac.  857,  60  Pac.  983,  47  L. 
B.  A.  540,  whefe  the  notice  recited 
that  the  order  appealed  from  was 
made  and  entered  on  the  11th  of  May, 
whereas  it  was  in  fact  made  and 
entered  on  the  10th,  it  was  held  tbat 
the  notice  was  sntScient.  So  in  tbe 
following  cases,  similar  decisions  were 
rsached,  npbolding  the  same  principle; 
Mendenball  t.  Elwert,  36  Or.  375,  52 
Pac.  £2,  S9  Fac.  805;  In  re  Day,  18 
Wash.  359,  51  Pac.  474;  Roberts  t. 
Shelton  etc.  Co.,  21  Wash.  427,  68  Pae. 
576;  Brown  v.  Calloway,  34  Wash.  175, 
76  Pae.  630;  James  v.  James,  35  Wash. 
655,  77  Pae.  1082;  MacOinniss  t.  Bos- 
ton etc.  Co.,  29  Mont.  328,  75  Pac. 
S9;  0'N«le  T.  Ternes,  32  Wash,  528, 
73  Pac.  692;  Horrell  ».  California  etc. 
Assn.,  40  Wash.  531,  82  Pae.  SS9; 
State  T.  Hanloa,  32  Or.  85,  48  Pac. 
353;  Shannon  v.  Consolidated  etc.  Co., 
24  Wash,  lis,  64  Pac.  169;  Catlin  v. 
Jones  (Or.),  108  Pac.  633;  Keadr  v. 
United  Railways  (Or.),  100  Pac.  658; 
Price  V.  Western  etc.  Co.,  35  Utah, 
370,  100  Pac.   877, 

A  notice  containing  the  name  of  the 
court   and   the   parties,   and   reciting 


lowing  decisions,  where  it  was  held  not 
to  meet  the  essential  requirements. 
A  notice  which  contains  no  other 
description  of  the  judgment  appealed 
from  than  that  it  was  rendered  for 
coats  and  disbursements  in  an  action 
between  certain  parties  at  a  specified 
term  of  tbe  circuit  court,  and  does  not 
state  the  nature  of  the  action,  or 
contain  anything  by  which  the  partic- 
ular judgment  may  be  identified,  is 
too  indpflnite  and  uncertain,  Craw- 
ford T.  Wist,  26  Oi.  596,  39  Fa«.  21S. 
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Defects  in  the  notice  may  undoubtedl;  be  waiTed.  In  McLeran 
V.  Shartzer,'  it  was  held  that  defects  in  the  notice  of  appeal  to 
a  county  court  were  waived  by  ai^uin^  a  motion  for  a  continuance. 
The  question  of  waiver  is  no  doubt  governed  by  the  usual  princi- 
ples. 

Odc  notice  may  contain  appeals  from  several  orders  in  the  same 
cause;  or  from  the  judgment  and  one  or  more  orders;  but  in  such 
case  care  must  be  taken  to  have  the  record  upon  each  appeal  com- 
plete and  intelligible.'"  It  is  sufHcient  if  the  notice  specifies  who 
are  the  appellants,  and  what  is  appealed  from.** 

g  208.  Signature  of  the  Notice  of  Appeal — ^There  is  bo  express 
provision  of  the  statute  requiring  the  notice  of  appeal  to  be  signed. 
But  as  a  matter  of  course  some  signature  is  necessary;  an  unsigned 
paper  could  not  be  a  notice.  The  only  question  to  be  considered  in 
this  connection  is  as  to  who  may  sign. 

1.  Where  the  Party  Had  No  Attorney  in  tJie  Court  Below. — If 
the  appellant  appeared  in  pro.  per.  in  the  court  below,  there  can 
be  no  doubt  that  he  may  sign  the  notice  of  appeal  in  pro.  per.  So, 
if  there  was  do  appearance  at  all  in  the  court  below,  the  appellant 
may  sign  the  notice  in  pro.  per.,  or  he  may  employ  an  attorney  of 


A  judgment  for  two  hundred  and  flftj 
doUan    "and    intereat  ....  amonnt- 

ing  to  the  mm  ot  dollars,"  is 

insufficient  to  support  an  appeal  from 
a  judgment  for  two  hundred  and 
ninety-three  dollars  and  Interest  there- 
on for  a  definite  period  at  the  rate  of 
Uta  per  cant.  Duffj  t.  McUahon,  30 
Or.  306,  47  Pae.  787.  A  notice  is  in- 
Bufieient  which  describes  the  jad^- 
inect  no  further  tben  to  state  that  it 
waa  entered  against  appellant  in  an 
action  between  certain  parties  in  a 
certain  court  on  a  oeitain  daj.  Ham- 
ilton V,  BuUer,  33  Or,  270,  64  Pac. 
"00.  And  lee  L«wton  v.  Connor,  K5 
Okl.  398,  106  Pac  647 ;  Parks  t.  Ada, 
24  Okl.  168,  103  Pae.  607, 

If  the  notice  is  too  indefinite,  the 
appeal  will  be  diamiased.  Crawford 
V.  Wist,  tupra;  Duffy  v.  MeMahon.  30 
Or.  306,  47  Pac.  787;  Hamilton  t, 
Butler,  33  Or.  370,  54  Pac.  200. 

A  notice  which  describes  a  judgment 
for  a  specifl*e  sum  is  not  sufficient  to 
bring  into  the  appellate  court  a  judg- 
ment tot  tb«  recoveiT  of  speciflc  per- 


sonal propertjr.  Beam  t,  Howard,  19 
Or.  Ml,  24  Pac  913;  Allen  t.  Bjerly, 
32  Or.  117,  48  Pac.  474. 

As  to  the  form  and  requisites  of  tlie 
notice,  see  the  following  additional 
decisions:  Vandeventer  t.  Flaherty,  37 
Wash.  218,  70  Pac,  794;  Caratens  \. 
Gustin,  18  Wash,  90,  50  Pac.  933;  In 
re  Alfstad's  Estate,  27  Wash.  175,  07 
Pac,  593;  Philadelphia  etc.  Co.  t. 
Palmer,  32  Wash.  455,  73  Pae.  501; 
Noble  v.  Whittea,  34  Wash,  507,  76 
Pac.  95;  Thompson  v.  Sines,  18  Wash. 
35B,  51  Pac.  474 ;  Clark  t.  Eltinge,  29 
Wash.  215,  69  Pac.  73Q;  Doremus  t. 
Boot,  23  Wash.  710,  63  Pac.  572,  54 
I-,  E.  A.  B49 ;  Norris  v.  Campbell,  27 
Wash.  654,  66  Pac.  330;  Gilbert  Co. 
V.  Husted.  60  Wash.  61,  06  Pac,  835. 

B  5  Cal.  70,  63  Am,  Dec.  S4;  look  at 
Shay  V,  Superior  Court,  57  Cal.  541. 

10  People  y.  Center,  61  Cal.  191; 
Sharon  v.  Sharon,  68  Cal,  328,  9  Pac. 
187. 

11  Winter  v,  McMillan,  87  Cal.  256, 
22  Am.  St.  Bep.  243,  25  Pan.  407. 
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the  court  to  jign  it,  and  the  aathority  of  such  attorney  to  sign  is 
presumed,^  in  the  absence  of  a  showing  to  the  contrary. 

2.  Where  the  Pariy  Had  an  Attorney  in  the  Court  Below. — Where 
the  party  who  appeals  had  An  attorney  of  record  in  the  court  be- 
low, such  attorney,*  or  any  attorney  substituted  of  record  for  him," 
may  sign  the  notice.  If  there  are  several  attorneys  of  record  in 
the  court  below,  it  would  aeem,  on  principle,  that  they  should  all 
sign,  and  this  seems  to  have  been  tiie  condnaion  of  the  court  in 
Prescott  V.  Salthorse,*  where  there  was  an  order  associating  the 
attorney  who  subsequently  signed  the  notice  of  appeal,  with  the 
original  attorney's  of  record  in  the  case,  but  no  regular  substitution 
was  made.  The  attorney  so  associated  thereafter  appeared  to  act 
solely  for  the  client,  the  original  attorneys  of  record  seemingly 
disappearing  from  the  case.  The  court  held  that  the  act  of  asso- 
ciation was  not  such  a  substitution  as  the  law  provides  in  section 
284,  Code  of  Civil  Procedure,  not  having  been  made  with  notice 
as  that  section  prescribes.  But  this  was  not  the  sole  ground 
of  the  court's  refusal  to  recognize  the  right  of  the  associated  attor- 
ney to  sign  the  notice  of  appeal  alone,  the  court  saying : 

"But,  as  seen  already,  it  waa,  in  its  very  terms,  merely  an  asso- 
ciation of  Mr.  Lee  with  the  attorneys  of  record  for  the  plaintiff. 
It  did  not,  in  any  view,  purport  to  authorize  him  to  act  solely  for 
the  plaintiff,  but  only  in  conjunction  with  the  other  attorneys  for 
the  plaintiff,  who  had  not  been  superseded  or  removed." 

This  language  is  clearly  based  upon  the  principle  that  the  notice 
of  appeal  must  be  signed  by  all  the  attorneys  of  record,  otherwise 
it  would  be  meaningless,  the  court  having  virtually  recognized  the 
right  of  Mr.  Lee  to  act  as  one  of  the  attorneys  of  record,  but  not 
alone,  or  to  the  exclusion  of  his  associates.  In  the  later  ease  of 
Cockrill  V.  Hall,**  on  the  contrary,  it  was  distinctly  held  that  any 
one  of  the  attorneys  of  record  might  sign  the  notice.  The  attor- 
neys of  record  were  Messrs.  Whipple  and  Oates.  Subsequently 
the  first  named  disappeared  from  the  case,  and  his  place  was  talien 
by  another  without  any  formal  substitution,  the  notice  of  appeal 
being  signed  by  Henley  and  Oates.    The  court  said: 

>  Bieketson  v.  Toiree,  23  Cal.  636;  beiog  soflielent  if  he  is  ndmitud  to 

Mid  see  Woodbury  t.  Nevada  etc  By.  practice   in   the   court   in  wMoh  the 

Co.,  I£0  Cal.  367,  S2  Pae.  650;   aod  notice   is   filed.     Beardaley   t.   Frame, 

&  C^  115  Cal.  S5,  4a  Pae.  862.  73  Cal.  634,  15  Pae.  310. 

»  DamreU    t.    Sopervisors,   40   Cal.  ■  Withers  v.  Little,  56  Cal.  370. 

154;  and  tb«  attomej  who  eigna  tho  «  itq   r  1    ooi 

notice  of  appeal  need  not  be  entitled  "■'   ^^   "'' 

to  practice  m  the  appellate  court,  it  «>  7&  Cal.  192,  IS  Pae.  818. 
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"Bat  we  think  that  where  a  party  has  two  attoraeys  of  record 
in  the  court  below,  or  a  firm  of  attorneys,  either  one  of  the  two,  or 
either  of  the  firm,  may  sign  the  notice  of  appeal.  The  records  of 
the  court  show  that  such  is  the  practice,  and  while  there  may  be 
technical  objections  that  can  be  made  to  it,  a  contrary  rule  would 
upset  Dumerous  appeals  that  have  beeu  taken  in  good  faith." 

The  court  thus  seems  to  have  fouDded  its  decision  rather  upon 
the  rule  of  stare  decistt  than  upon  any  well-understood  principle 
of  law.  It  is  nevertheless  much  more  in  harmony  with  the  later 
decisions  of  the  court,  as  well  as  the  rule  that  is  upheld  in  other 
states  with  similar  code  provisiooB,  than  is  the  principle  stated  in 
Prescott  V.  Salthorge,  and  other  similar  cases. 

Whether,  where  there  is  an  attorney  of  record  in  the  court  be- 
low, the  party  may  empower  another  attorney  to  sign  the  notice 
and  prosecute  the  appeal,  without  the  substitution  prescribed  in 
section  284  of  the  Code  of  Civil  Procednre,  or  the  notice  prescribed 
by  section  285  of  the  same  code,  or  may  sign  the  notice  in  pro.  per., 
has  never  been  expressly  or  directly  determined  in  this  state.  The 
rule  in  relation  to  notices  of  intention  to  move  for  a  new  trial  *^ 
ia  that  where  a  party  has  an  attorney  of  record,  such  attorney  is 
to  conduct  the  proceedings,  and  the  signature  of  the  party  to  the 
notice  of  intention  is  not  good.  But  a  distinction  was  early  drawn 
between,  an  appeal  and  such  acts  as  are  denominated  "steps  in  an 
action  or  proceeding,"  which  must  be  taken,  if  at  all,  by  the  attor- 
ney of  record.  An  appeal  was  deemed  an  entirely  new  proceeding, 
as  much  so  as  the  common-law  writ  of  error,  and  it  was  suggested 
in  the  case  of  McDonald  v.  MeConkey,'  though  not  decided,  that 
the  party  to  the  action  had  full  power  to  constitute  an  attorney, 
other  than  the  attorney  of  record  in  the  trial  court,  his  representa- 
tive to  take  and  prosecute  the  appeal.  This  dictum  was  approved 
in  the  subsequent  case  of  Buell  v.  Buell,*  which  was  a  decision  upon 
a  notice  of  motion  to  withdraw  a  writ  of  execution.  So,  in  other 
states,  a  similar  conclusion  has  been  reached  upon  similar  grounds.^ 

*!•  8e«  leetioii  13,  ante.  or   decree   in   this   court   are   diatinet 

*  54  CaL   143.  proceedings.     The   first   one  ia  to  re- 

•  93  C»l.  393,  28  Pac.  44S.  cover  a  judgment  or  decree.     The  Bec- 
t  See   Shirley   v.   Birch,   16  Or.   I,       ond  one  is  to  revise  a  judgment  or  de- 

18  Pac.  344.     In  this  csae   the  eonrt  cree.     The  latter  proreeding  eombines 

said:  the  natare  of  both  appeal  and  writ  of 

"  .  .  .  .  CommeneiDg  an   action   or  error  aa  heretofoTe  known;  but  iu  its 

auit  in  a  circuit  court,  and  conducting  operation   and   effect   is   more   in   Iha 

it   to  a   final   teriniDBtion   there,   and  natnie  of  the  latter  than  the  former. 

taking  an  appeal  to  review  a  jadgment  ....  A  writ   of  error   was   always 
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"WhatCTer  may  have  been  the  earlier  view  upon  the  subject,  there 
ia  DO  loDger  any  doubt  as  to  the  right  of  a  litigaot  to  change  his 
attorneys,  or  to  employ  additional  or  associate  counsel,  or  to  dis- 
charge his  attorneys  without  substituting  others  in  their  place,  at 
any  stage  of  the  proceedings.'  The  duty  imposed  upon  him  by 
sections  284  and  285  of  the  code,  above  cited,  is  not  the  duty  of  an 
appellant,  but  the  duty  of  a  respondent,  the  duty  of  one  who  ia  to 
receive  service  of  the  notice  of  appeal,  and  not  of  one  who  is  called 
upon  to  make  such  service.  The  sections  in  question  were  de- 
signed primarily  for  the  protection  of  clients,  not  attorneys,  appel- 
lants, not  respondents— for  the  convenience,  and  security  perhaps, 
of  litigants  who  are  required  to  make  service  of  notice  of  appeal, 
instead  of  litigants  upon  whom  such  notices  require  to  be  served, 
They  were  intended  to  guard  the  former  against  the  creation  by  the 
latter  of  a  condition  which  might  well  prove  to  be  an  insurmount- 
able diflBculty,  and  so  wholly  prevent  that  service  of  notice  without 
which  the  remedy  by  appeal  is  not  available.  The  last  line  of  sec- 
tion 285  amply  illustrates  this  view,  if  it  needed  illustration,  and 
it  clearly  appears  from  the  entire  section,  as  well  as  that  which 
precedes  it,  that,  aside  from  the  attorney  and  client  themselves, 
the  interests  of  all,  save  the  party  who  needs  to  serve  the  notice, 
are  negligible. 

alterDAtive  method  of  appeal),  but 
that  would  not  have  (pven  the  clerk  an- 
thoritj  to  give  a  notice  of  appeal." 

This  argument  clearljr  disposes  of 
"Whittle  V.  Benner,  55  Cal.  395,  as  an 
authority  in  support  of  the  doctrine 
requiriug  the  notice  to  be  ai^ed  by 
the  attqmej  of  record  or  by  an  at- 
torney formallj  substituted  therefor. 
The  same  rule  hai  been  adopted  in 
New  York.  And  see  apellinj;  on  New 
Practice 


regarded  as  a  new  proceeding.  And 
it  was  held  in  chancery  that  another 
solicitor  than  the  one  who  commenced 
the  suit  could  be  employed  to  take  an 
appeal  from  the  decree  of  the  vice- 
chancellor  to  the  chancellor  without 
an;   order   of   substitution." 

In  the  same  case,  with  reference  to 
the  eontentioD  to  often  made  that  if 
the  attorney  of  record  must,  under  sec- 
tion fl40,  Code  of  Civil  Procedure,  bo 
■erved,  why  should  he  not  also  be 
required  to  give  the  notice,  the  follow- 
ing language  in  the  same  case  is 
clearly  opropo*.- 

"  .  .  .  .  This  reasoning  is  not  at  all 
satisfactory  to  my  mind.  The  code, 
by  authoriiing  the  serrjce  of  the  notice 
of  appeal  upon  the  attorney  of  record, 
if  it  does  authorize  such  service,  does 
not  neeesBBrily  authorize  the  attorney 
of  record  to  give  a  notice  of  appeal. 
The  code  might  have  authorised  the 
notice  of  appeal  in  such  case  to  be 
■erved  upon  the  clerk  of  the  court  (as 
ma  practically  done  in  the  new  and 


Trial   and   Appellate  Practice,   aee. 

535. 

•  See  Gage  v.  Atwater,  136  Cal.  170, 
68   Pae.   581,   and   cases   there   cited. 

The  supreme  court  of  Washington 
held  in  Belle  City  etc.  Co.  v.  Kemp,  27 
Wash.  Ill,  67  Fac.  SSO,  that  the  sec- 
tions of  the  code  of  that  state  relating 
to  the  manner  of  Changing  and  sub- 
stitution of  attorneys  (sections  4769 
and  4770,  Bal.  Code),  related  to  the 
procedure  before  judgment,  and  not  to 
the  procedure  on  appeal,  and  that  it 
was  not  necessary  for  the  attorney  of 
record  to  sign  the  notice  of  appeal. 
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It  is  noticeable  that  this  conclusion  does  not  rest  upon  the  nar- 
row basis  of  the  principle  ennueiated  in  McDonald  v.  McCoakey, 
above  referred  to,  that  because  of  the  separate  and  distinct  char- 
acter of  the  proceeding  initiated  by  the  notice  the  litigant  may 
employ  new  counsel  without  question,  at  the  outset  thereof,  but 
is  placed  upon  the  broad  ground  that  the  respondent  has  no  possible 
interest  in  the  matter,  and  cannot  question  the  right  of  the  appellant 
to  employ  whom  he  will,  when  he  will,  to  represent  him  in  a  profes- 
sional capacity,  and  that  the  appellate  court  is  without  jurisdiction 
to  inquire  into  the  authority  of  an  attorney,  unless  it  be  questioned 
in  an  appropriate  manner  by  the  interested  party.  To  hold  other- 
wise would  be  to  render  the  right  of  a  client  to  change  his  attorney, 
or  to  appear  without  an  attorney,  if  he  choose,  wholly  nugatory. 

The  rule  may  therefore  be  stated,  that  the  notice  of  appeal  may 
be  signed  by  the  duly  authorized  attorney  of  the  appellant,  in 
whose  interest  the  notice  is  given,  whether  such  attorney  is  the 
attorney  of  record,  or  the  attorney  who  conducted  the  case  in  the 
lower  court,  or  not,**  Whether  authorized  or  not,  the  respondent 
cannot  question  his  right  to  give  the  notice,  or  his  want  of  author- 
ity to  act  for  his  adversary,  and  it  is  quite  clear  that  the  respondent 
cannot  raise  the  question  by  motion  to  dismiss  the  appeal,  sup- 
ported by  affidavits  dehors  the  record."  The  appellate  court  will 
always  presume,  in  the  absence  of  a  contrary  showing,  that  the 
attorney  who  signs  the  notice  is  authorized  to  do  so,  and  will  never 
allow  the  substitution  of  one  attorney  for  another,  unless  there  be 
a  previous  substitution  in  the  lower  court,"" 

So,  as  a  corrollaiy  of  the  above  conclusion,  the  notice  of  appeal 
may  be  signed  by  the  appellant,  in  pro.  per.  If  he  has  the  right 
to  dispense  with  the  services  of  the  attorney  who  conducted  the 
cause  in  the  lower  court  without  substitution,  he  may  certainly  act 
without  an  attorney  at  all. 

••  Ad  attorn?]'  for  prindpalB  ii  not 
kuthoriied  to  sign  a  notice  of  appeal 

(or  the  Huretiea  on  an  appeal  from  a  £39. 

jndgmeDt  od  an  execution  bond.     Car-  See  Bella  Citr  etc.  Co.  t.  Kemp,  27 

atena  t.  Oustin,  18  Wash,  90,  50  Pac.  Wash.  Ill,  67  Pae.  580,  where  it  was 

93S.  beld  that  one  not  the  attomej  of  record 

An     attorn^     duly     admitted     to  might  sign  the  notice  of  appeal. 

practice  in  the  district  court  ma?  sigo  *  See  Woodbury  v.  Nevada  etc  Co., 

notice  of  appeal  from  that  court  to  115  Cal.  85,  4G  Pac,  862;  8.  C,  120 

the  aupreme  court,  and  take  all  necea-  Cal.  403,  52  Pac.  730, 

aary  steps  to  perfect  such  appeal;  for,  •>  See    Woodbury   t.    Nevada   «te. 

nntil  such  appeal  ia  perfected  the  cua  Co.,  ivpra. 
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The  notice  m&7  be  Bigned  by  sn  attorney  not  authorized  to  prac- 
tice in  the  appellate  ooort,  so  long  aa  he  ie  authorized  to  appear  in 
the  trial  court.'*  This  rule  rests  upon  the  fact  that  the  notice  is 
a  step  taken  in  the  lower  court. 

"Where  the  appellant  is  represented  by  more  than  one  attorney, 
or  by  a  firm  of  attorneys,  a  notice  signed  by  one  of  a  firm  of  attor- 
neys is  sufficient.*" 

In  criminal  cases,  and  upon  the  theory  tbat  "the  defendant  must 
appear  and  plead  in  person,"  the  notice  of  appeal  may  be  signed 
by  one  not  the  attorney  of  record  in  the  trial  court.**  Which  is  no 
more  than  to  say  that  the  same  rule  applies  in  criminal  that  applies 
in  civil  cases,  although  upon  a  different  ground. 

Waiver  of  IrregvlariHes  in  the  Signature  to  the  Notice. — As  in 
the  case  of  the  notice  itself,  irregularities  in  the  signature  thereto 
may  be  waived.  Thus  in  McDonald  v.  McConkey,  above  cited,  it 
was  held  that  where  the  notice  was  given  by  an  attorney  other  than 
the  attorney  of  record,  the  objection  was  waived  by  joining  in  a 
stipulation  to  the  correctness  of  the  transcript.  So  where  a  written 
substitution  of  attorney  was  filed  in  the  court  below,  but  no  notice 
of  the  substitution  was  given,  it  was  held  that  an  admission  of 
service  of  the  notice  of  appeal  given  by  the  substituted  attorney 
waived  the  objection  of  want  of  notice  of  the  substitution.**  So 
where  there  was  no  substitution  at  all,  and  the  respondent  admitted 
service  of  a  notice  of  appeal  signed  by  an  attorney  other  than  the 
attorney  of  record,  without  reserving  objections  on  that  groond,  it 
was  held  that  the  objection  was  waived,  the  court  saying:  "If  the 
attorneys  for  Webb  intended  to  rely  upon  the  want  of  notice  of 
snbstitutioQ,  they  should  have  returned  the  notice,  or  refused  to 
acknowledge  the  service  of  it."'° 

4.  Miscellaneous  Matters. — The  attorney  general  may  take  an 
appeal  in  the  name  of  the  state  in  an  action  commenced  and  prose- 
cuted to  final  judgment  by  a  district  attorney,  and  may  control 

■  *^  Beaidale^  v.  Frame,  73  Cal,  034,  was  &■  followB:  "BeceiTed  a  true  copy 

15   Pae.   310.  of  tbe  witbin  notice  this  Slat  day  of 

•o  See  Cockrill  *.  Hall,  76  Cal.  1^,  July,  ISTB,"  indoned  upon  the  notice 

18  Pae.  318;  Woodmen  of  the  World  of  appeal  and  ligned. 

V.   Rutledge,    133    Cal.    640,   65    Pae.  lo  LiTennora  v.  Webb,  58  Cal.  48B. 

1105.  The  admiBsion  of  tbe  defendant  Webb 

M  'Ex   parte   Clarke,   62   Cal.   4S0 ;  wbi  as  f  oIIowb  :  "Vfe  have  received  this 

F«op1e  T.   Oainett,  9  CaL  App.  184,  11th  day  of  March,  1880,  a  duplicate 

98  Pae.  S47.  of  tbe  within  notice,"  indorsed  on  the 

M  Wither»  r.  Little,   GO   Cal,   370.  notice  of  appeal  and  Bigned. 
Tha  adniBaion  of  lerTiea  in  the  cbm 
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the  case  and  the  district  attorney.'^  Where  the  board  of  Boper- 
Tison  of  the  city  and  county  of  San  Fr&ncisco  ordered  a  judgment 
against  the  city  to  be  paid,  end  did  not  authorize  an  appeal  to  be 
taken,  an  appeal  taken  by  the  city  and  connty  attorney  in  the  name 
of  the  city  and  connty,  was  treated  as  a  nullity,  and  mandamus  -was 
awarded  to  compel  the  treasurer  to  pay  the  judgment  notwithstaad- 
ing  the  appeal," 

The  death  of  a  party  terminates  the  authority  of  the  attorney  of 
record,  and  a  notice  of  appeal  signed  by  such  attorney  in  the  name 
of  the  deceased  is  invalid." 

g  209.  Filing  the  Notica  of  Appeal — Filing  the  notice  ia  one 
of  the  steps  in  the  taking  of  an  appeal,  and  is  indispensable.'  In 
Bonds  V.  Hickman,*  it  was  objected  that  the  transcript  did  not 
show  that  any  notice  of  appeal  had  been  filed,  and  the  affidavita 
offered  by  the  respective  attorneys  as  to  the  fact  of  the  filing  were 
conflicting.  The  supreme  court,  per  Rhodes,  J.,  said:  "The  filing 
of  the  notice  of  appeal  is  indispensable  in  order  to  enable  the  appel- 
late court  to  obtain  jurisdiction  of  the  cause.  A  waiver  of  the 
filing  by  the  stipulation  of  the  parties  is  not  the  equivalent  of  the 
filing  of  the  notice,  for  consent,  though  it  may  waive  error,  cannot 
confer  jurisdiction."  But  although  the  parties  cannot  waive  the 
filing  of  the  notice,  a  stipulation  that  the  notice  has  been  filed  is 
sufScient  evidence  of  the  filing.  In  the  case  just  cited  the  court 
held  that  the  stipulation  appended  to  the  transcript  showed  that 
the  notice  had  been  filed,  and  that  this  stipulation  could  not  be 
attacked  by  affidavits  in  the  appellate  court.  So  in  Carey  v. 
Brown,'  where  the  parties  stipulated  "that  the  appeal  was  duly 

II  Saersmento  t.  C.  P.  B.  R.  Co.,  61  caonot  be   mired.    S«e  below,  mib- 

Cal.  250.  division  4,  Mction  210,  pott. 

n  Bank  of  California  v.  Shaber,  55  Also  Willoughby  v.  Brown,  4  Colo. 

Ca).  322.  120;  Peyton  v.  Gregory,  4  Colo.  269; 

i>  Sanchez   t.    Roai:b,    5    Cal.    248.  Bodmao  v.   Manning,  50  Or.  506,   93 

As    to    service    of    notice    of    appeal  Pac.  366;  Briney  v.  Starr,  8  Or.  207; 

upon  attorney  for  dead  man,  see  sec-  Hennees  v.  Wells,  16  Or.  206,  IB  Pac, 

tion    210,   and    look    at   section    294.  121;    Dowell  t.   Bolt,   45   Or.   SB,   TS 

Tbe   new   and   altentatiie   method   of  Pac.    714;    Muckle   v.    Columbia    Co. 

appeal    makes   express    provision    for  (Or.),   108   Pac.   120;   Sits  v.  Swain 

an  appeal  in  the  name  of  a  dead  man  (Or.),  109  Pac.  273. 

by  the  Attorney  who  represented  tbe  •  58  Cal.  ISO. 

deceased  in  the  trial  court.     See  sec-  In    Cody    v.    Filley,    4    Colo.    342. 

tlon   941b,   California    Code   of   Civil  where  the  notice  was  indoreed,  "service 

Procedure.  of  the  within  is  hereby  admitted,"  on 

I  See  the  statute  quoted  in  section  a  certain  day,  and  stcced  by  appellee's 

208,anle.     And  see  also  cases  referred  attorney,  it   was   belil   that   affidavita 

to  in  note  2  of  section  210,  pMt.  will   not  be  received   to   irapeaeh  the 

1  29   Cal.   490.    Notice  of  appeal  service. 
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perfected,  ....  and  that  the  foregoing  is  full,  true  and  correct 
transcript,  and  that  this  appeal  may  be  heard  thereon,"  it  was  held 
that  the  filing  of  the  notice  was  sufficiently  shown,  the  court  saying: 
"It  most  be  admitted,  we  thint,  that  an  appeal  could  not  be  duly 
perfected  without  filing  a  notice  thereof  within  the  time  and  the 
manner  prescribed  by  law.  This  being  admitted,  it  would  seem  to 
follow  that  a  stipulation  that  an  appeal  had  been  duly  perfected 
would  comprehend  the  due  filing  of  a  notice  of  appeal.  And  as 
to  all  matters  embraced  tn  that  stipulation  it  is  conclusive  in  this 
court.  It  cannot  be  avoided  here  on  the  ground  that  it  was  entered 
into  under  a  mistake  of  fact.     (Bonds  v.  Hickman,  29  Cal.  460.)  "* 

The  filing  of  the  notice  of  appeal  may  be  at  any  time  within  the 
period  allowed  for  taking  the  appeal."  The  order  of  filing  and 
serving  the  notice  is  considered  in  the  next  section. 

The  clerk  of  the  supreme  court  need  not  file  the  notice  unless  bis 
fees  are  prepaid.* 

S  210.  Service  ai  the  Notice  of  Appeal. — Service  of  the  notice 
has  always  been  one  of  the  steps  prescribed  by  the  statute  for  the 
taking  of  an  appeal.'    It  is  therefore  essential;*  and  it  is  the  duty 


«  Ab  to  coneluBiTeness  of  record  on 
Appeal,  see  lectioD  283,  poit;  In  la 
^fteeuth  Avenue  Extenaion,  54  Cal. 
179;  Wormonth  t.  Gardner,  33  Cal. 
227.  Bat  relief  against  the  stipnla- 
tion  eould  probablj  be  obtained  in  ths 
conrt  upon  a  sufficient  ihawiug  upon 
a  motion.  8e«  Bichardson  t.  Musser, 
5i  Csl.  196. 

»  In  Eoleomb  v.  SawyCT,  51  Cal. 
417,  it  nas  held  tbat  both  the  filing 
of  the  notlM  and  the  filing  at  the 
mtdertabing  muBt  be  within  the  time 
allowed  for  the  taking  of  the  appeal. 
Bat  this  waa  taken  bach  on  rehearing. 
See  Lowell  v.  Lowell,  55  CaL  316. 

But  it  is  sometimes  held  that  fijing 
must  take  pUce  within  a  reasonable 
time,  and  in  Be  Eyre's  Estate,  6  Wash. 
132,  32  Pac  1073,  where  the  appellant 
retained  the  notice  two  monthB  after 
aervioe,  it  was  held  not  to  have  been 
filed  within  a  reasonable  time. 

Where  the  law  requires  the  notice  to 
be  filed  within  a  specifled  time  as  a 
matter  of  coarse,  the  provision  must 
be  complied  with.  Tajlor  t.  Lapfaam, 
41  Or.  479,  6B  Pac.  43B;  and  see  cases 
cited  in  note  32,  section  210,  post,  aa 
to  order  of  filing  and  aerrice. 

•  Boyd  T.  Burrel,  60  CaL  260. 


>  See  the  statute  quoted  in  section 
206,  ante. 

1  The  exercise  of  jurisdiction  hj  an 
appellate  court  in  a  case  where  there 
baa  been  no  Berrice  of  notice  of  ap- 
peal is  ineffectual  and  void.  Mat- 
thews  V.  Superior  Court,  70  Cal.  527, 
11  Pac.  665;  also  see  Coket  v.  Su- 
perior Court,  58  Cal.  177,  and  Troback 
V.  Caro,  60  Cal.  301. 

If  the  notice  has  not  been  served 
within  the  time  required  for  taking 
appealg,  the  appellate  court  has  no 
jurisdiction  of  the  appeal.  Daliell  v. 
Superior  Court,  67  Cal.  453,  7  Pac 
910.  In  order  to  vest  jurisdiction  in 
the  appellate  court  the  notice  of  ap- 
peal must  be  both  aerved  and  filed 
within  the  required  time.  San  Prau- 
Cisco  etc.  Co.  v.  California,  141  Cal. 
354,  74  Pac.  1047.  In  order  to  vest 
jurisdiction  in  the  appellate  court  thff 
notice  of  appeal  must  be  both  served 
and  filed  within  the  tinie  allowed  for 
takine  the  appeal.  If  not  so  aerved 
and  Bled  the  appellate  court  is  with- 
out jurisdiction.  Nilea  v.  GouKaks, 
152  Cal.  BO,  92  Pac.  74. 

See  Whipley  v.  Mills,  B  Cal.  641; 
and  see  the  casea  cited  in  section  205, 
ante,  in  support  of  the  general  pT0p». 


Digmzed-ByGOOgle 


§  210  UTRilBj  EOW  TAKEN.  1114 

of  the  appellant  to  make  the  fact  of  service  appear  in  the  traa- 
Bcript.*    It  wi^  be  convenient  to  consider: 

First — The  party  on  whom  the  notice  must  be  served; 

Second — The  address  of  the  notice,  and  the  necessity  therefor; 

Third — The  time  in  which  the  service  must  be  made; 

Fourth — The  manner  and  proof  of  service;  and 

Fifth — The  waiver  of  irre^larities  in  the  service,  waiver  of 
service,  and  waiver  of  notice. 

1.  The  Party  on  Whom  the  Notice  is  to  he  Served. — The  section 
in  relation  to  the  taking  of  appeals  has  always  provided  that  the 
notice  is  to  be  served  "on  the  adverse  party  or  his  attorney,"* 
Taken  by  itself,  this  provision  might  mean  that  the  service  could 
be  either  upon  the  party,  or  upon  his  attorney,  as  the  appellant 
might  choose.  But  the  provision  is  limited  by  section  1015  of  the 
code,  which  provides  that  "in  all  cases  where  a  party  has  an  attor-. 
ney  in  tbe  action  or  proceeding,  the  service  of  papers  when  required 
must  be  upon  the  attorney  instead  of  the  party,  except  of  sub- 
poenas, of  writs,  and  other  procaas  issued  in  the  suit,  and  of  papers 
to  bring  him  into  contempt."  This  provision  was  contained  in  sec- 
tion 524  of  the  old  Practice  Act.  And  under  that  section  it  was 
held  that  a  notice  of  appeal  served  upon  a  party  who  had  an  at- 
torney was  "ineffectual  and  the  appeal  was  dismissed,  the  court 
saying ;  Section  524  provides  that  '  in  all  cases  where  a  party  has 
an  attorney  in  the  action  or  proceeding,  the  service  of  papers,  when 
required,  shall  be  upon  the  attorney,  instead  of  the  party,  except  of 

lition  that  botb  service  and  filing  ia  an  appeal  onder  the  new  and  alter- 

neceasary  to  confer  jurlBdiction.  native  method   of   takio^;  appeals   aa 

InaBmucb  aa   gerriee  of   the  notice  provided  in  aectiona  94Ia,  941b,  and 
of  appeal  on  all  advene  parties  goea  D41e,   Code   of   Civil   Procedura..    8oe 
to   the   juriadietion   of   the  sppeUat«  Ford  A  Sanbom  Co.  v.   Brailan  etc 
eourt,  Eule  XIU    (XIV)   of  tke  au-  Co.,  10  Cal.  Ajjp.  762,  103  Pac.  84fl. 
preme   court,   referring   to   objectiona  Ttie  rule  wbich  eiprefses  the  neeei- 
to   the   notice   of   appeal,   ia   held   to  Bitj    for   service   ia   ho   eloaely    inter- 
have   no   application  to  an  objection  woven  with  that  which  expreaaea  the 
that  aervice  waa  incomplete,  aiiid  that  neceasitj  of  aervice  apon  adverie  psr- 
question  may  he  raised  at  aoy  time  ties    and    parties   interested   that   no 
prior  to  the  decision  of  the  court.     See  attempt  ig  made  to  geparate  the  caiea. 
In   le   Castle   Dome   Mining    Co.,    79  Sea  note  9g,  below. 
Cal.  246,  31  Pac.  740,  and  FaciSc  etc.  >  Fiankliu   v.   Reiner,   T   Cal.   340; 
Co.  V.  Figher,  108  Cal.   224,  39  Pac.  Hildreth  v.  Ouindon,  10  Cal.  490. 
7S8.  Also    Salt    Laks    Brewing    Co.    t. 

Fonnerlj,  service  of  the  notice  of  Qillman,  2  Idaho,  ISO  (195),  10  Pae. 

appeal  in   probate  caaea  was  not   ro-  32;   Tootle  v.  French,  2   Idaho,   745, 

quired.     Will  of  Bowen    34  CaL  682.  3  Idaho,  1,  25  Pac  1091. 

The  rule  ia  now  otherwise.  «  See  the  statote  quoted  in  aeetioa 

Service   is  not  required  to  perfect  206,  onltf. 
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mbpoenas,*  etc  ThU  provision  controls  the  general  proTiaion  of 
337,  and  re^nires  the  service  of  the  notice  of  appeal  to  be  made 
upon  the  attorney  of  the  adverse  party  when  such  party  has  an 
attorney."'  The  service,  therefore,  must  be  upon  the  attorney  if 
there  be  one,  and  this  means  the  attorney  of  record.  Service  npon 
sn  attorney  other  than  the  attorney  of  record  is  not  snf&cient.  This 
vas  held  in  Whittle  v.  Benner.*  In  that  case  the  notice  of  appeal 
■was  served  upon  an  attorney  other  thaa  the  attorney  of  record. 
For  this  the  appeal  was  dismissed,  the  court  saying;  "The  sec- 
tion ....  requires  service  of  the  notice  'on  the  adverse  party  or 
his  attorney.'  The  attorney  here  referred  to  is  the  attorney  of 
record." 

And  by  "attorney  of  record"  is  meant  the  attorney  who  first  ap- 
peared in  the  case  as  the  representative  of  the  adverse  party,  unless 
such  attorney  has  been. displaced  in  the  manner  prescribed  by  the 
code,  in  the  meantime,  by  snbBtitution  or  by  dismissal."  If  there 
be  several  attorneys  of  record  for  the  party  to  be  served,  it  would 
seem,  upon  principle,  that  each  of  them  must  be  served,  unless  they 

■  Onnt  V.  White,  6  Cal.  55;  Weltoa 
T.  Garibaldi,  S  Cal.  245;  AbTahmi  t. 
Btokes,  3S  Cal.  ISO;  Uattbewa  r.  Su- 
perior Court,  70  Cal.  527,  11  Pac. 
685;  Jones  v.  McGarrej  (Cal.),  56 
Pae.  898;  EaUte  of  Nelson,  128  Cal. 
242,  60  Pac.  772;  Linforth  v.  WhiW, 
12B  Cal.  188,  61  Pac.  910;  Mohr  v. 
Byrne,  131  Cal.  288,  63  Pac.  341. 

The  rule  does  not  applj  to  the 
serviee  ot  nottcei  of  appe&l  in  justices' 
eourts.  See  P.  C.  By.  Co.  t.  Su- 
perior Court,  79  Cal.  103,  21  Pac. 
«09. 

Also  Biehmire  v.  Elevator  Co.,  11 
N.  D.  453,  92  N.  W.  819. 

As  to  serviee  upon  attomeyi,  and 
the  necessity  therefor,  see  McEeuzie 
T.  Water  Co.,  8  N.  D.  381,  71  N.  W. 
608;  McKittrick  v.  Pardee,  8  S.  D.  39, 
65  N.  W.  23;  Haieltine  t.  Browne,  fl 
8,  D.  851,  68  N.  W.  S79;  Houser  v. 
Nolting,  11  8.  D.  483,  78  N.  W.  956. 

»  55  Cal.  396. 

ta  See  ItBeoste  v.  Eastland,  117  Cal. 
673,  49  Fnc.  1046,  where  it  was  held 
that  serviee  upou  the  attorney  who 
filed  the  original  answer  was  mffl- 
cient,  although  an  amended  answer 
had  been  filed  by  another  attorney, 
there  being  no  formal  snbBtitution  as 
provided  by  ths  code,  and  although 


tition.     See    SMtion    763,    California 

Code  of  Civil  Procedure. 

As  to  the  appearance  necessary  to 
give  autherizstiOD,  see  In  re  Clarhe, 
125  Cal.  388,  58  Pac.  22;  Security  Co. 
v.  Boston  Co.,  120  Cal.  418,  58  Pao. 
941,  59  Pac.  296;  Thompson  v.  Al- 
ford,  128  Cal.  227,  80  Pae.  686. 

It  was  held  in  Belle  City  etc.  Co. 
v.  Kemp,  27  Wash.  Ill,  67  Pac.  580, 
that  sections  133  and  134,  Hem.  to 
Bal.  Code  (sections  4769  and  4770, 
Bal.  Code),  applied  only  to  proceed- 
ings prior  to  appeal.  In  Taeoma  ete. 
Co.  V.  Sherwood,  11  Wash.  492,  3» 
Pae.  977,  where  service  was  made 
upon  the  attorney  of  record,  it  not 
appearing  that  he  had  been  changed 
by  substitutioD,  it  was  held  eufficient. 

Service  is  insufficient  if  the  attor- 
ney is  without  authority  to  accept  it. 
Pisher  V.  TomliuBbn,  40  Or.  Ill,  60 
Pac.  390,  66  Pac.  696.  "The  receipt 
of  a  copy  of  the  within  paper,"  in- 
dorsed upon  a  notice  of  appeal,  admits 
nothing  except  service  of  the  copy  of 
the  paper  referred  to  of  that  date. 
Brooks  V.  Nevada  etc.  Syndicate,  2i 
Nev.  284,  52  Pac.  57S. 
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are  members  of  one  firm;'  but  there  is  do  deciaion  npon  the  pre- 
cise qiieatioQ.  If  the  adverse  party  has  appeared,  and  has  do 
attorney  of  record,  and  he  himself  is  absent  from  the  state,  service 
of  the  notice  may  be  made  by  filing  a  copy  with  the  alerk  of  the 
court.' 


■ale  attomej'  has  no  known  office  in 

tbiB  state,  Doticea  and  papers  may  be 
served  bj  leaving  a  copj  thereof  with 
tbe  clerk  of  the  court,  unleu  auch  at- 
torney shall  have  filed  in  the  cause 
an  address  of  a  place  at  which  notices 
and  papers  may  be  served  on  him,  in 
which  event  they  may  be  served  at 
such  place." 

Section  1505,  Be  vised  Statutes  of 
Arizona,  provides  for  the  service  of 
tbe  summoDB  in  error  upon  the  at- 
torney for  the  adverse  party,  but  no 
specific  provisioD  of  a  similar  charac- 
ter is  made  with  respect  to  the  service 
of  the  notice  of  appeal.  Section  4893, 
Revised  Coiles  of  Idaho,  is  substanti- 
ally the  same  as  tbe  California  section, 
quoted  above.  It  also  requires  ser- 
Yice  to  be  made  upon  the  attorney  for 
the  adverse  party,  if  he  has  such  at- 
torney, otherwise  it  may  be  made 
upon  him  in  person.  Section  7150, 
Revised  Codes  of  Montana  (section 
1S35,  Code  of  Civil  Procedure),  is 
also  substantially  the  same  as  the 
California  section,  omitting,  however, 
the  clause  permitting  personal  service. 
So,  aUo,  section  3595,  Cutting's  Com- 
piled Lavrs  of  Nevada  (section  500, 
Civil  Practice).  Section  7339,  Bo- 
vised  Codes  of  North  Dakota,  pro- 
vides that  "when  a  party  shall  have 
an  attorney  in  the  action,  tbe  service 
of  papers  shall  be  made  on  the  attor- 
ney instead  of  the  paper";  but  the 
removu!  of  the  attorney  from  the 
state  cancels  his  appearance,  and  ter- 
minates his  relation  as  attorney  in  the 
action.  Section  S43,  Lord's  Oregon 
Laws,  contains  substantially  tbe  same 
provision  as  the  California  section. 
Section  248,  Rem.  A  Bal.  Code  (sec- 
tion 4892,  Bal.  Code),  also  contains 
similar  provisions. 

In  Oregon  tbe  rule  was  stated  in 
Butler  V.  Smith,  20  Or.  126,  25,  Pae, 
381,  to  the  effect  that  service  may  be 
made  upon  either  party  or  attorney, 
where  they  reside  in  the  county,  but 
irhere  the  attorney  resides  out  of  the 


T  In  taeh  ease  the  admission  of 
service,  if  there  be  one,  should  be 
taken  in  the  flrm  name. 

In  Howard  v.  Shaw,  10  Wash.  151, 
38  Pac.  746,  where  service  was  made 
on  one  of  the  members  of  a  law  firm, 
the  other  member  being  deceased,  it 
was  held  to  be  sufficient.  In  Cor- 
nell University  v.  Denny  etc.  Co.,  15 
Wash.  433,  46  Pae.  654,  where  service 
of  notice  was  made  upon  an  attorney 
as  attorney  for  one  party,  it  was  held 
insufficient  as  to  another  party,  al- 
though tbe  attorney  represented  him 
also;  but,  if  tbe  notice  bad  been 
directed  to  the  attorney  as  attorney 
for  all,  it  would  have  been  sufficient. 
Hendricks  v.  Edmiston,  15  Wash.  687, 
47  Pac.  20. 

See,  also,  Home  etc.  Assn.  v.  Bur- 
ton, 20  Wash.  688,  56  Pac.  940,  where 
service  upon  an  attorney  as  the  repre- 
sentative of  an  adverse  party  was 
held  sufficient  to  bind  him  as  adminis- 
trator of  an  interested  estate.  Also 
Smalley  v.  Laugenour,  3D  Wash.  307, 
70  Pac.  786;  Nelden  etc.  Co.  v.  Bank, 
81  Utah,  42,  S6  Pac.  498. 

s  Bee  Silva  v.  Serpa,  86  Cal.  241, 
24  Pae.  1013.  This  decision  rests 
upon  the  provisions  of  section  1015, 
Code  of  Civil  Procedure  (formerly 
section  524  of  the  Practice  Act), 
which  is  as  follows: 

"Section  1015.  When  a  plaintiff  or 
a.  defendant,  who  baa  appeared,  re- 
aidefl  out  of  tbe  state,  and  has  no 
attorney  in  the  action  or  proceeding, 
the  service  may  be  made  on  tbe  clerk 
for  him.  But  in  all  rases  where  the 
party  has  an  attorney  in  the  action  or 
proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  at- 
torney instead  of  the  patty,  eicept 
Bcrvice  of  subpoenas,  or  writs,  or 
other  process  issued  in  the  suit,  and 
of  papers  to  bring  bim  into  contempt. 
If  the  sole  attorney  for  the  party  is 
removed  or  suspended  from  practice, 
then  the  party  has  no  attorney  within 
the  meaning  of  this  section.    If  his 
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If  there  are  several  parties,  the  notice  must  be  served  upon  the 
attorney  or  att^meys  of  each  party  interested  in  maintaining  the 
judgment  or  order  appealed  from.  If  one  attorney  represents  more 
than  one  party,  he  may  limit  acceptance  of  service  as  to  some  of 
his  clienta,  under  certain  conditions.** 

Service  of  the  notice  of  appeal  npon  the  attorney  of  a  stockholder, 
in  an  action  brou^t  by  the  latter  in  behalf  of  the  company  against 
the  directors  for  an  accounting  and  recovery,  necessarily  brought 
the  corporation  defendant  before  the  appellate  conrt.*" 

In  many  cases  the  failure  to  serve  the  notice  of  appeal  npon  any 
party  has  the  effect  of  rendering  the  appeal  invalid  as  to  him 
alone.  But  there  may  be  cases  in  which  such  a  failure  invalidates 
the  whole  appeal.  The  distinction  clearly  reflects  the  meaning  of 
the  phrase  "adverse  parties"  as  used  in  section  940  of  the  Code 
of  Civil  Procedure,  and  was  early  recognized.  In  "Williams  v. 
Santa  Clara- Mining  Association,*  the  supreme  court,  by  McKinstry, 
J.,  said: 


couDtj,  the  serriee  muBt  bo  upon  the 
partj.  And  Bee  Bennett  v.  Minatt, 
2B  Or.  339,  39  P&c.  997.  44  Pac.  2SSi 
Lindley  t.  Wallis,  2  Or.  203;  Beee  t. 
Bees,  7  Or.  78  j  Lewis  &  Drjden  etc. 
Co.  V.  Beevea,  26  Or.  445.  3S  Pac. 
622;  Wheeler  t.  Cragin,  25  Or.  602, 
3S  Pac.  308;  Long  Creek  etc.  Co.  y. 
State  Ini.  Co.,  29  Or.  569,  46  Pac. 
366;  Holt  v.  Idleman,  34  Or.  114, 
54  Pac.  297:  Neubergcr  t,  Boyce,  29 
Or.  458,  45  Pac.  908. 

In  Mantle  v.  Large;,  15  Mont.  116, 
41  Pac.  107T,  in  construing  the  itatnte 
above  cited,  it  was  held  &at  the  par- 
tieular  provision  .authoriiing  service 
lipon  either  advene  partj  or  attorney 
must  prevail  over  the  general  provision 
that  aervice  most  be  upon  the  attor- 
ney, where  the  party  had  an  attorney 
of  record. 

«*  See  Estate  of  Pendergaat,  143 
Cal.  135,  76  Pac  962;  Burnett  v. 
Piereey,  146  Cal.  178,  86  Pae.  603. 

8b  Beach  v.  Cooper,  72  Cal.  69,  13 
Pac.  161. 

•  66  Cal.  193,  5  Pac.  85.  As  to  the 
meaning  of  the  phcase  "adverse 
pnrty,"  in  connection  with  the  sar- 
vice  of  notices  of  intention,  see  eec- 
tion  IS,  ante.  In  Bullock  v.  Taylor, 
112  Cal.  147,  44  Pac.  457,  the  phrase 
as  osed  in  section  940  of  the  same 


code  was  defined  as  referring  to 
those  who  appear,  by  the  recoil,  to 
be  interest«<i  in  the  judgment  or 
order  appealed  from  in  auch  a  man- 
ner that  they  would  be  adversely 
affected  by  its  reversal,  modification, 
or  nulliflcatioD.  In  Estate  of  Bui- 
lard,  114  Cal.  462,  46  Pac.  267,  it 
was  said  that  those  whose  interests 
were  adverse  to  those  of  the  appell^t 
were  adverse  parties  within  the  mean- 
ing of  the  code.  In  Gstate  of  Pender- 
gaat,  143  Cal.  135,  76  Pac.  662,  it 
was  sBtd  of  certain  parties  that  if  the 
reversal  of  the  judgment  appealed 
from  should  result  in  depriving  them 
of  the  whole  or  any  part  of  the  prop- 
erty given  them  thereby,  they  were 
adverse  parties.  In  tbe  recent  case  of 
Mannijt  v.  Tryon,  152  Cal.  31,  61  Pac. 
683,  the  phrase  was  defined  as  a 
party  whose  interest  in  relation  to 
the  subject  matter  of  the  appeal  is 
in  conflict  with  tbe  reversal  of  the 
judgment,  order  or  decree  thus  ap- 
pealed from,  or  whose  interests  are  in- 
juriously affected  by  auch  reversal. 

See  terry  v.  Superior  Court,  110 
Cal.  S,-;,  42  Pac.  464,  as  to  meaning 
of  phrase  as  used  in  section  674, 
Code  of  Civil  Procedure,  in  connec- 
tion with  service  of  notice  of  appeal 
in  juEt ices'  courts. 
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"Thif  eoart  bs  btA  rsi»iirr:':c  Ut  ksr  tn  ap?csl  frtja  a  jode- 
maO,  vJ«m  the  Sfp^Zut  Aa"  hare  aorol  a  =>x5k  cf  «pp^  oa 
all  tfe«  adT«ne  pania:  that  s  fa>  nj.  cp-is  aH  vS«e  H^u  cur  be 
ttTvAfsi  bjr  a  nrrenal  of  ti^e  x>iz=k«it:  or.  vt!*ie  titt  appnl  ii 
fr-ym  a  part  of  tfc«  judgment,  bj  ^he  nrasal  of  the  part  appealed 
from.  And  viKBre  the  appeal  it  fpim  tbe  vfc>:J«  j^dfsent.  this 
«r>art  ha*  no  jririsdi^ion  to  modifr  the  j^-i^s^st  is  wa-4i  a  manner 
af  ibal]  affwt  the  riebu  of  the  parties  on  vbi»B  notice  of  appeal 
ha*  o«t  been  aerred,  as  sneh  rights  hare  been  aaeertained  and  fisallr 
determined  b^  the  jndgmenL  Bnt  the  mere  fart  that  the  appeal 
i*  from  the  whole  jadgment  does  not  deprire  this  eoort  of  the 
power  of  m/jdifying  the  jadzment.  pronded  saeh  modiseation  can- 
n'/t  afTeci  the  rights  of  the  parties  not  served  with  notiee. 

"N>itfaer  the  defendant,  the  Saata  Clara  Company,  nor  the  de- 
fendant, the  bank,  has  appealed  from  the  jadgment  of  the  superior 
omrt.  The  first  is  satisfied  with  the  decree  proriding  for  the  sale 
of  its  lands  ''the  proceeds  to  be  distributed  among  the  parties  fotind 
to  have  liens  thereon),  and  the  bank  is  satisfied  with  the  priority 
given  to  the  other  liens.  It  is  apparent  that  a  modification  of  the 
decree,  by  which  the  appellants  may  be  given  precedence  to  the 
plaintiff,  cannot  afTect  the  parties  not  served,  provided  no  addi- 
ti'inal  costs  are  imposed  as  a  lien  upon  the  property ;  and  the  effect 
of  the  modification  will  not  be  to  impose  a  lien  for  costs.  For  the 
purpose  of  determining  wbetber  such  modification  should  be  made, 
we  are  of  opinion  we  have  jurisdiction  to  entertain  the  appeal  from 
the  judgment, 

"Nor  do  the  cases  cited  by  respondent  npbold  an  opposite  view. 
In  Senter  ▼.  De  Bemal,  38  Gal.  637,  which  was  an  appeal  from  a 
judKTiKmt  of  partition,  it  was  said:  'Every  party  whose  interest  in 
the  subject  matter  of  the  appeal  is  advetse  to  or  will  be  affected 
by  the  reversal  or  modification  of  the  judgment  or  order  from  which 
the  appeal  has  been  taken,  is,  we  thiok,  an  adverse  party  within 
the  meaning  of  the  provisions  o£  the  code,  irrespective  of  the  ques- 
tion whether  he  appears  from  the  face  of  the  record  in  the  attitude 
of  plaintiff,  or  defendant,  or  intervener.'  'The  adirerse  party  .... 
means  the  party  whose  interest  in  relation  to  the  subject  of  the 
appeal  is  in  conflict  with  the  reversal  of  the  order  or  decree  ap- 
pealed from,  or  the  modification  sought  for  by  the  appeal.' 
(Thomptton  v.  Ellflworth,  1  Barb.  Ch,  (N.  T.)  624. 

"It  tins  never  been  held  here  that,  on  an  appeal  from  a  judg- 
ment OH  an  entirety,  the  power  ot  this  court  is  limited  to  an  affirm- 
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ance  or  a  revenal  of  the  jndgment  aa  a  whole.  On  the  contrary, 
it  has  been  the  uniform  practice,  in  such  cases,  to  modify  the  judg- 
ment, when  a  modification  is  appropriate  and  necessary  to  a  cor- 
rect determination  of  the  rights  of  the  parties.  When  a  party 
appeals  from  a  judgment  aa  a  whole,  he  seeks  not  only  the  rerersal. 
but  also  any  proper  modification  of  the  judgment.  Of  course,  he 
can  never  obtain,  because  this  court  has  no  power  to  grant,  a  modifi- 
cation which  can  affect  those  not  parties  to  the  appeal.  The  mean- 
ing of  Senter  v.  De  Bemal  is  very  plain.  The  court  there  held 
that  the  appellant  must  notify  all  the  parties  who  are  interested 
in  opposing  the  relief  sought  by  the  appeal,  'or  his  appeal,  as  to 
those  not  served,  will  prove  ineffectual;  and  also  aa  to  those  served, 
if  the  relief  sought  is  of  such  a  character  that  it  cannot  be  granted 
as  to  the  latter,  without  being  granted  as  to  the  former  also.'  (3S 
Cal.  63T.) 

"In  In  re  Medbury,  48  Cal.  83,  it  was  said  that,  on  an  an  appeal 
from  an  order  of  the  probate  court  removing  a  guardian  of  an 
estate,  and  appointing  another  in  his  stead,  the  newly  appoiDted 
guardian  is  a  necessary  party,  because,  if  the  order  should  be  re- 
versed, the  last  appointed  would  be  displaced.  Reed  r.  Allison,  61 
Cal.  461,  was  an  appeal  from  a  judgment  in  a  partition  suit,  where 
the  adjudicated  rights  of  all  the  parties  would  be  affected  by  a 
reversal  of  the  jndgment  of  the  lower  court  The  determination 
in  "Wittenbrock  v.  Bellmer,  62  Cal.  558,  turned  upon  'the  law  of 
the  case, '  and  the  existence  or  nonexistence  of  any  judgment  to  be 
appealed  from;  and  in  O'Kane  v.  Daly,  63  Cal.  317,  the  court  only 
held  that  the  codefendants  of  appellant  would  be  affected  by  the 
reversal  of  the  judgment." 

So  in  Bandall  t.  Hnnter,**  which  was  a  motion  to  dismiss  appeals 
for  failure  of  the  appellant  to  serve  his  codefendant,  the  court,  by 
Thornton,  J.,  said; 

"By  the  provisions  of  the  statute,  the  notice  required  to  take  an 
appeal  must  be  served  on  the  'adverse  party.'  (Code  Civ.  Proc, 
sec.  940.)  If  the  reversal  or  modification  of  the  judgment  or  order 
appealed  from  will  affect  the  interest  of  Qill  in  the  subject  matter 
of  the  appeal,  he  would  be  an  adverse  party  within  the  meaning 
of  the  section  above  cited.  (Senter  v.  De  Beraal,  38  Cal.  637; 
Thompson  v.  Ellsworth,  1  Barb.  Ch.  (N.  Y.)  624;  Williams  v.  Santa 
Clara  M.  Co.  etc.,  66  Cal.  193,  5  Fac.  85.)    Now,  it  appears  here 

M  S9  Cat.  80,  10  Fm.  130. 
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that  Oill  has  not  appealed,  and  the  judgment  appealed  from  was 
rendered  against  him  by  default.  If  the  judgment  as  to  Hunter 
is  reversed,  it  would  still  stand  mireversed  as  to  Gill,  and  there- 
fore he  -would  not  be  affected  by  a  reversal.  If  the  judgment  is 
affirmed,  the  judgment  appealed  from  would  remain  unchanged, 
and  manifestly  Gill's  interest  would  not  be  affected  by  the  judg- 
ment of  affirmance.  "Whatever  modification  might  be  made  of  the 
judgment  rendered  by  the  court  below,  or  whatever  judgment  might 
be  here  rendered,  the  judgment  by  default  would  still  remain 
against  Gill. 

"It  is  said  that  if  the  judgment  is  reversed,  another  trial  might 
result  in  a  several  judgment  against  Gill,  whereas  the  judgment 
against  him  is  now  a  joint  judgment, — one  against  him  and 
Hunter, — and  that  he  is  interested  in  preserving  the  joint  judg- 
ment against  him  and  preventing  a  several  judgment  as  to  him. 
But  his  default  admits  that  he  is  bound  severally  as  well  as  jointly. 
If  on  the  trial  which  has  taken  place  a  verdict  had  passed  in 
Hunter's  favor,  a  judgment  by  default  might  have  been  entered 
against  him  (Gill)  severally.  A  reveisal  of  the  judgment  api>ealed 
from  would  not  do  away  with  this  default.  It  would  only  affect 
the  judgment  as  to  Hunter.  As  long  as  the  default  stands,  what- 
ever judgment  is  rendered  here  would  not  affect  the  judgment 
against  Gill.  In  this  view  we  do  not  think  Gill  was  an  adverse 
party  upon  whom  the  notice  of  appeal  should  have  been  served." 

So  in  MilUkin  v.  Houghton,*''  which  was  an  appeal  from  an  order 
quashing  a  writ  of  execution,  on  a  motion  of  two  of  the  defendants, 
S.  0.  Houghton  and  the  Hibemia  Savings  and  Loan  Society,  to 
dismiss  the  appeal  for  want  of  jurisdiction,  defendants  Burke, 
Kelly,  Higgins,  and  Hannigan,  not  having  been  served  with  a  notice 
of  appeal,  the  court  said: 

"Turning  to  the  decree,  we  iind  that  it  is  against  all  of  the  de- 
fendants above  named.  The  Hibemia  Savings  and  Loan  Society 
alone  appealed  to  this  court,  and  the  judgment,  as  against  it,  was 
reversed.  Upon  the  return  of  the  case  to  the  court  below,  plaintiff 
dismissed  the  action  as  to  the  said  last-named  defendant,  and  there- 
upon procured  an  execution  with  a  copy  of  the  decree  attached. 
which  was  and  is  in  all  respects  such  as  might  have  been  issued  upon 
the  decree  as  originally  entered,  except  that  it  recites  the  appeal, 
reversal  and  dismissal  as  to  the  defendant,  the  Hibernia  Savings 

■b  TS  Cal.  eaS.  IT  Fftfi.  641. 
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and  Loan  Society.  This  writ  was  quashed  "by  the  court,  on  motioo 
of  the  defendants,  as  hereinbefore  mentioned,  and  the  notice  of 
appeal  therefrom  is  addrcBsed  to  and  served  upon  them  only. 

"The  notice  of  appeal  must  be  served  ui>on  the  adverse  party 
or  his  attorney.  (Code  Civ.  Proc,  see.  940.)  The  term  'adverse 
party'  has  been  held  to  include  all  the  parties  to  the  action  having 
an  interest  to  be  affected  by  a  reversal,  and  in  O'Eane  v.  Daly,  63 
Cal.  317,  it  was  held  that  the  notice  of  appeal  by  one  of  several 
codefendants  Bhould  be  served,  not  <NQly  on  the  plaintiff,  but  also 
on  the  nonappealing  codefendants,  they  having  an  interest  in  the 
judgment  to  be  affected  by  the  reversal.     (Citing  cases.) 

"The  defendants  not  served  with  the  notice  of  appeal  in  this  case 
are  as  directly  interested  in  the  afSrmance  or  reversal  of  the  order 
appealed  from  as  are  the  two  defendants  who  were  served 

"They  are,  therefore,  all  interested,  and  should  have  been  served 
as  respondents  in  the  appeal." 

In  the  case  of  Gutierrez  v.  Hebberd,"  the  question  was  consid- 
ered in  connection  with  the  requirement  of  section  650,  Code  of 
Civil  Procedure,  as  to  the  service  of  a  bill  of  exceptions,''  and  the 
same  principle  was  there  enunciated  as  appears  to  control  in  the 
above  cases,  the  court,  by  Harrison,  J.,  saying: 

"  .  .  .  .  It  is  easy  to  conceive  of  many  cases  in  which  the  con- 
test npon  an  appeal  from  a  final  decree  in  partition  would  affect 
only  a  portion  of  the  parties  to  the  action,  and  in  snch  cases 
only  those  parties  that  might  be  affected  by  a  modification  of  the 
decree  would  be  the  'adverse  party'  npon  whom  a  proposed  bill 
of  exceptions  shonld  be  served.  (See  Miller  v.  Thomas,  71  Cal.  406, 
12  Pac.  432.)  If  by  the  interlocutory  decree  a  specific  portion  of 
the  land  is  awarded  to  one  of  the  parties,  and  upon  the  final  decree 
this  portion  is  allotted  to  another,  none  of  Uie  other  parties  to  the 
action  would  necessarily  be  interested  in  the  controversy  over  this 
parcel  of  land,  although  it  might  be  that  the  circumstances  con- 
nected with  such  allotment  would  be  such  as  to  render  their  pres- 
ence necessary  to  an  adjustment  of  the  respective  rights  of  the  con- 
testants." 

"  106  C&I.  167,  39  Pac.  S29,  935.  bill  of  ezceptionB  upon  the  "advene 

3«e,  also,   Miller  v.   Thomaa,   71   Cal.  partj,"  and  Uie  phrase  aa  here  need  ii 

406,  12  Pae.  432.  said  to  he  similar  in  scope  to  the  same 

M  The  seetios  referred  to  (sa^ou  as  used  in  sectioa  940.    Bee  section 

650,  GaUforui*  Code  of  Civil   Prwe-  257,  pM(, 
dtue)  requires  service  of  the  proposed 
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CVarif,  it  ■  to  flw  dksnetcr  «<  the  mppml  aad  Ae  fMrtienUr 
fHicf  acoglit  tberebj-  that  leeuuiic  Hoit  be  had  for  ■  detcxaiiiistioa 
«f  thff  tjaef.'vtu  aa  to  wbetba  ttHan  to  wrre  all  advene  partia 
■ban  be  bitld  to  inralidate  the  appeal  bi  whole,  or  in  part  aafy,  as 
to  ail  parties  io  inttTcat,  «*  meKlr  aa  to  those  net  acmd  with  the 
ooti«e.  The  test  mty  be  fairij  said  to  be,  that  if  Oe  reraraal  or 
Modifi'^tt'/o  of  the  jadgraent  or  order  appealed  from,  as  eontoided 
for  bj'  the  appcjlant,  easoot  be  aeeompliahed  without  advenel^ 
sffe^tinf  the  interest  of  the  party  not  aerred  with  notice.  Cailnre 
to  make  sneh  serriee  nnift  be  held  fatal  to  the  entire  appeal  On 
the  other  band,  if  a  rerersal  or  modifieation  can  be  made,  in  aeeord- 
•oee  witii  the  contention  of  the  appellant,  and  the  judgment  or 
ordr  stand  noreveraed  and  onaffceted  aa  to  the  partj  not  atmi, 
failure  to  terre  wiU  be  held  to  result  in  iavalidatiDg  tbe  appeal  as 
to  the  latter  alone.  This  is  in  aeeord  with  the  ahore  deeisiana,  and 
with  tbe  balk  of  all  otiien  npon  the  point  In  Hinkel  t.  Dmohae." 
whi'di  was  a  motioa  to  dismiai  appeals  oa  the  ground  that  neeessar;' 
parties  were  sot  sored  with  notice,  the  ooort  said: 

"  ....  If ,  on  tbia  appeal,  the  judgment  of  H  inn  Mai  ghoold 
be  rereraed  as  to  the  defendanta  who  ai^>eal,  'it  would  still  stand 
norerersed  as  to*  either  of  the  other  defendants,  'and  therefore 
ibey  would  not  be  affected  by  a  reversaL* "  (Citing  Randall  t. 
Uontor,  and  Williams  ▼.  S,  C,  H.  A.  supra.) 

00,  in  Jackson  v.  Brown,"  where  the  motion  to  diamiss  was  upon 
a  fiiiiilar  ground,  the  coort  said: 

"How  Brown  and  Alexander  are  adTene  parties  to  Samuels 
herein,  we  cannot  perceive.  The  judgment  against  them  will  stand, 
though  it  is  rerened  as  to  Samuels.  What  recourse  Brown  and 
Alexander  will  have  against  Samuels,  or  Samuels  against  them,  on 
a  reversal  of  tbe  judgment,  we  cannot  perceive;  nor  would  there 
be  any  if  the  judgment  should  be  aflSrmed.  The  same  is  true  of  the 
order.  This  case  comes  within  the  rule  laid  down  in  Randall  v. 
Hunter,  69  C&l.  60,  10  Pac.  130,  and  most  be  decided  the  same 
way." 

It  may  therefore  be  said  to  be  well-settled  doctrine  that  if  the 
contentions  of  those  who  have  been  served  as  adverse  parties  can 
be  disposed  of  without  detriment  to  the  rights  of  those  adverse 
parties  who  were  not  served  with  notice,  the  appeal  will  be  retained. 
In  such  case  points  that  cannot  be  determined  in  favor  of  the  appel- 

••  98  CsL  6BT,  2B  Ftc.  374.  •<  83  CsL  27S,  23  Fae.  lO. 
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Isnt  without  injury  to  the  inteKSti  of  thoM  who  were  not  served 
with  notice  of  appeal  will  be  disregarded.** 


■>  8m  Bell  T.  San  Franeiieo  Skv- 
ing*  Union,  153  Cal.  H,  94  P&c  225  j 
alio  Bnmstt  t.  Pierej,  149  Cal.  ITS, 
60  Pan.  SOS;  and  IM  genersUj  tlM 
following: 

In  Be  Cutle  Dome  Mining  Co., 
79  Cal.  243,  21  Pac.  T46,  whicti  wai 
an  appeal  from  ma  order  diimiaiing 
a  petition  in  inMlvener  against  • 
foraign  eorpoTation  on  tne  ground  of 
want  of  juriedietion,  the  eontwt  be- 
ing between  attneliing  and  nonattaeh- 
Ing  erediton,  the  corporation  itaeU 
not  appearing,  it  waa  held  that  the 
corporation  miwt  bo  Mired  with  noUea 
of  appeal,  notwithstanding  it*  atti- 
tnd«  of  apparent  indifference,  Bine« 
the  rercraal  of  the  order  would  ad- 
Terielf  affect  iti  int«reat»  by  depriv- 
ing it  of  tha  right  to  hold  and  control 
it*  property,  rabjeet  alone  to  the 
ligbta  of  the  attaching  creditor*, 
thereby  converting  a  judgment  in  it* 
favor  into  one  against  it. 

Also  Miller  t.  Richarda,  S3  Cal. 
563,  23  Fac.  936,  whieh  wm  an  ap-- 
peal  by  the  defendant  from  an  order 
Taeating  a  deere«  of  foreclosure  on 
plaintilTg  motion,  the  mortgagor's 
grantee  not  having  been  made  a  party, 
where  it  was  hrid  that  the  assignee 
of  the  certificate  of  porchase  at  the 
foiecloenre  sale,  who  had  intervened 
on  the  motion,  was  an  adverse  party 
who    ehonld    have    been    served    wita 

So  in  Harper  v.  Hildreth,  99  Cal. 
265,  83  Pa«.  1103,  which  was  an  ae- 
'tion  againat  copartners  and  othen, 
and  partnership  assets  and  other 
property  was  involved,  and  there  was 
a  diimissal  of  tbe  action  as  to  the 
other  defendants,  and  as  to  tbe  other 
property,  on  appeal  fiom  the  dismis- 
sal order  it  was  held  that  the  co- 
partners were  sdveres,  and  that  they 
must  be  terved  with  tbe  notice  of 
appeaL 

8o  in  PaciSe  etc.  Co.  v.  Fisher,  106 
C^l.  224,  89  Pac.  75S,  which  naa  a 
foreeloeure  suit  with  the  mortgagor, 
the  corporation  grantee  and  certain 
mechanic's  lien  claimantH  as  defend- 
ants, on  an  appeal  from  a  priority 
decree  in  favor  of  the  claimants, 
it    was   lidd   that  they   ware  neeet- 


sarily  adverM  partlM,  Uid  ranst  be 
served  with  notice.  It  was  otlter- 
wise,  however,  as  to  the  corporation 
grantee,  aino*  the  iwersal  of  tha 
judgment  would  necessarily  be  in  its 
iDteteat  rather  tlian  otherwise.  The 
same  ruling  was  made  in  Warren  t. 
Ferguson,  108  CU.  SS6,  41  Pae.  «17, 
with  respeet  to  a  atrcot  improvement 
lien,  where  on  an  appeal  from  a  de- 
cree enforcing  the  Uen  a  defendant- 
appellant  was  held  to  be  free  from 
the  necessity  of  serving  hi*  co- 
defendants  with  the  appeal  notice. 
The  latter  wonld  be  beoeflted  and  not 
injured  by  a  reveml  of  tbe  decree, 
and  were  therefore  not  within  the 
definition  of  advene  partie*  aa  in- 
tended by  the  code. 

So  in  Bulloek  t.  Taylor,  112  CaL 
147,  44  Pac.  4S7,  which  was  aa 
appeal  from  a  nonsnit  in  favor  of 
some  of  the  defendants  and  against 
a  codefendant,  the  action  being  for 
breach  of  contract  by  each  CDdef«nd- 
ant,  and  the  judgment  being  against 
him  alone,  it  was  held  that  a  reversal 
or  modification  would  affect  the  other 
defendant  adversely,  and  that  there- 
fore they  must  be  served  with  the 
notice  of  appeal. 

So,  in  Be  Chope,  112  Cal.  630,  44 
Pac.  1066,  which  waa  an  appeal  hj 
a  creditor  from  an  order  of  insol- 
vency, it  was  held  that  the  debtor  was 
necessarily  an  adverse  party,  and 
must  have  notice.  It  was  otherwise, 
however,  as  to  the  receiver  and  oUier 
creditors,  the  latter  of  whom  wonld, 
of  course,  be  benefited  by  a  reversal 
of  tlw  order.  The  receiver  is  inter* 
ested  as  an  officer  of  tbe  court  and 
not  otherwise.    See  section  203,  ante. 

So  in  Vincent  v.  Collins,  1£2  CaL 
387,  55  Pac,  120,  which  was  an  ap- 
peal by  an  insolvent  mortgagor  from 
a  decree  of  foreclosure  of  uie  mort- 
gaged premises,  and  from  an  order 
refusing  to  set  aside  a  sale  in  bulk 
and  direct  a  sale  io  parens,  the 
assignee  in  insolvency  waa  held  to 
be  an  adverse  party  requiring  to  be 
served  with  tbe  notice   of  appeal. 

Bo  in  Estate  of  BeU,  125  Cal,  539, 
5S  Pac.  153,  on  an  appeal  from  an 
order  of  confirmation  of  sale  of  real 
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It  goes  without  saying  that  parties  who  will  not  be  adversely 
affected  by  the  reversal  or  modification  of  an  order  or  judgment 
are  not  "adverse  parties"  within  the  meaning  of  the  code,  or  the 


eitate,  bf  ku  htix,  tbe  purchaaer  at 
the  sale  is  an  adverse  part^,  and 
must  be  served  with  notice  of  ap- 
peal, ainee  his  intereiti  would  be 
affected  b;  a  reversal  af  tbe  order. 
So  likewise  would  the  purchaser  at  a, 
BsJe  under  a  partition  decree,  al- 
though this  has  not  been  eipreBsly 
decided.  See  Hammond  v.  Calleand, 
111  Cal.  206,  52  Am.  Bt.  Eep.  167, 
43  Pac  607;  Dunn  v.  Dunn,  137  Cal. 
61,  69  Pae.  847.  So,  doubtless,  on 
an  appeal  from  an  order  refusing 
eonflimatiOD,  the  heir,  in  the  first 
instance,  and  the  cotenantE,  in  tbe 
•eeond,  would  be  adveiee  parties,  re- 
quiring to  be  served  with  the  notice. 
But  neither  has  tbis  been  expreaslj 
decided. 

So  in  Bair  v.  Watkins,  130  Cal. 
540,  62  Pac.  920,  upon  an  appeal  bj 
claimants  of  an  nndivided  interest 
in  the  mortgaged  premises  from  a 
foreclosure  judgment  against  tbe  en- 
tire property  in  wbicb  a  clause  re- 
quiring the  defleieney  to  be  docketed 
against  the  mortgagor,  the  latter 
would  be  aggrieved  by  a  reversal  of 
the  judgment,  and  is  therefore  a 
necessary  party  to  tbe  appeal,  and 
failure  to  serve  him  with  notice  of 
appeal  will  incur  dismissal  for  want 
of  jurisdiction.  So  in  Estate  of  Pen- 
dergast,  143  Cal.  135  79  Pac.  062, 
wbich  was  an  appeal  by  the  state  of 
California  from  a  decree  of  distribu- 
tion of  an  estate,  a  part  of  wbicb 
was  claimed  to  have  escheated,  as  be- 
ing the  part  distributed  to  aliens 
*ho  had  not  made  tbeir  claim  witbin 
the  five  years  prescribed  by  statute, 
it  was  held  that  such  alien  dis- 
tributees were  necessary  parties  to 
tbe  appeal,  and  must  be  served  with 
notice,  even  though  it  did  not  ap- 
pear otherwise  than  by  recitals  in  the 
decree  itself  that  they  appeared  in 
the  court  below. 

See,  also,  the  following:  Senter  t. 
De  Beraal,  38  Cal.  637;  In  re  Med- 
bury,  48  Cal.  83;  Seed  t.  Allison,  81 
Cal.  461;  Wittenbrock  v.  Bellmer,  62 
Cat.  558;  O'Kane  v.  Daly,  63  Cal. 
317;  Butte  Co,  v.  Boydsloo,  68  Cal. 
189,  8  Pac.  836;  Toy  v.  San  Pran- 
dsco  etc  Co.,  75  Cal.  642,  17  Pac 


700;  Lancaster  v.  Ifozwell,  103  Cal. 
67,  36  Pac.  951;  Green  v.  Berge, 
105  Ca).  5S,  45  Am.  8t.  Bcp.  25,  38 
Pac.  539;  Kenney  v.  Parks,  120  Cal. 
22,  52  Pac.  40;  Estate  of  Scott,  124 
Cal.  871,  57  Pao.  854;  I<Bmb  v.  Hall, 
147  Cal.  37,  81  Pac.  286;  S.  C,  147 
Cal.  44,  SI  Pac.  288;  Burnett  v. 
Piercj,  US  Cal,  178,  88  Pac.  803; 
Manniz  v.  Trjon,  152  Cal.  31,  91 
Pae.  S83;  Bell  v.  San  Francisco  Sav- 
ings Union,  153  Cal.  64,  94  Pae.  225. 

All  parties  against  whom  a  joint  / 
judgment  has  been  rendered  are  ad-  ^ 
verse  parties,  and  a  notice  of  appeal 
must  be  served  upon  each  of  them 
in  order  to  give  tbe  appellate  court 
jurisdiction;  Jones  v.  Quantrell,  2 
Idaho,  153  (141),  9  Pac.  418;  Coffin 
T.  Edgington,  2  Idaho,  837,  (595),  23 
Pac.  80;  Lydon  v.  Qodard,  5  Idaho, 
807,  SI  Pae.  459;  Lewiston  National 
Bank  v.  Tefft,  6  Idaho,  104,  53  Pac 
271;  Titiman  v,  Alamance  etc.  Co., 
S  Idaho,  240,  74  Pac.  529;  Baker  t. 
Drevrs,  9  Idaho,  278,  74  Pae.  1130; 
Nelson  Bennett  v.  Twin  Falls  etc. 
Co.,  13  Idaho,  767,  82  Pac.  980,  13 
Ann.  Cas,  172;  Doust  t.  Telephone 
Co.,  14  Idaho  877,  95  Pac.  209. 

The  general  rule  requiring  service 
of  the  notice  upon  all  adverse  par- 
ties, as  well  as  the  distinction  be- 
tween such  parties  as  are  adverse  and 
those  that  are  otherwise,  is  substan- 
tially uniform.  The  following  de- 
cisions of  other  jurisdietions  sustain 
tbe  general  principle:  CofBn  t. 
'Edington,  2  Idaho,  627  (695),  £3 
Pac,  80;  Myers  v.  Xendrum,  4  Wsah. 
762,  31  Pee.  33;  BeUingham  etc. 
Bank  V.  Hotel  Co.,  4  Wash.  642,  30 
Pac.  671;  Moody  v.  MiUer,  24  Or. 
179,  33  Pac.  402 ;  Stephens  v,  Stevens, 
27  Utah,  281,  75  Pae.  61&T  Kramer 
V.  Marsh,  49  Or.  417,  90  Pac.  583; 
Nelden  etc.  Co.  v.  Bank,  31  Utah, 
42,  86   Pac.  498;   Hughes  v.  Bhodes, 

25  Okl.  17Z,  105  Pac.  650;  Jenkins 
V.  Carroll,  42  Mont.  302,  112  Pae. 
1084;  First  National  Bank  v.  Jacobs, 

26  Okl.  840,  111  Pac.  303;  Vermillion 
V.  Bevis,  28  Okl.  203,  109  Pac.  89; 
John  V.  PaulUn,  24  Okl.  638,  104  Pae. 
385;  Siebert  v.  Bank,  26  Okl.  778, 
108  Pac  628;  Beekman  t.  Brommer, 
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role  oatlined  in  the  above  decisioiu,  and  need  not,  tberefor^,  be 
served  with  notice  of  appeal.  This  rule  ia  amply  illustrated  hj  & 
brief  reference  to  the  cases  collected  in  the  oote.*^ 


ST  WMh.  136,  107  Pbc.  100;  Beebe 
*.  N.  W.  Co.,  61  Waah.  2M,  112  Pae, 
365;  Beckman  t.  Brommer,  57  WmIi. 
436,  107  Pae,  100. 

Tbe  phrsBe  "adrene  party"  held  to 
mean  tnj  partj  who  woald  be  prejn- 
dleiallf  aSeated.by  a  reversal  of  the 

f'ndgnieDt,  and  anyoiia  who  ha«  an 
ntereet  in  eonSict  with  eueh  revBrul. 
NeliOD  Bennett  Co.  t.  Twin  Falls  Co., 
13  Idaho,  767,  OS  Pae.  080,  13  Ana. 
Cas.  172.  An  adverBs  partj  it  one 
who  hai  an  intemt  in  oppoBing  the 
object  Bought  to  be  accompligbrd  b]* 
the  appeal.  AnderBon  t.  Metal  Co.. 
36  UoDt.  31S,  83  Pae.  44, 

The  rule  bb  to  serriee  of  Bntnmooi 
in  error  is  lubject  to  the  Mine  appli- 
cation of  principle.  See  Coleman  v. 
Eaton,  26  OU.  8SB,  110  Pae.  672; 
Vermillion  y.  Bmia,  20  Okl.  203,  100 
Pae.  60;  Lawton  v.  Connor,  25  Okl. 
SOS,  106  Pae.  647;  Court  of  Honor 
T.  Wallace,  23  Okl.  734,  102  Pae.  Ill: 
Paolter  t.  Manuel  2S  OkL  SO,  108 
Pbe.  740, 

The  mle  requiring  eopartiee  to  be 
•erved  with  notice  where  they  are  In- 
tereeted  and  do  not  participate  therein 
BB  appellantB  ie  saatained  in  the  fol- 
lowing deciBiona:  Cadwell  v.  Bank, 
8  Waab.  188,  28  Pae.  3e5;  Scott  t. 
Burni,  3  Waah.  430,  3D  Pae.  404; 
Jonea  t.  Qaantrell,  2  Idaho,  141 
(153),  0  Pae.  418;  Johnaon  t.  Light- 
houae,  8  Waab.  32,  3S  Pae.  403;  Jocea 
T.  Bander,  2  Waah.  320,  26  Pae.  224; 
Tradera'  Bank  v.  Bokien,  5  Wash. 
777,  82  Pbc.  744;  Firat  National 
Bank  v.  Gordon  etc,  Co.,  31  Wash. 
682.  72  Pae.  464;  Wax  t.  Northern 
Pacific  Co.,  32  Waah.  210,  73  Pae. 
360;  Douat  y.  Tdephone  Co.,  14 
Idaho,  677,  05  Pae.  200;  Diamond 
Bank  7.  Van  Meter,  18  Idaho,  243, 
108  Pae.  10*2;  RobertBoa  etc.  Co.  v. 
ThomsB,  60  Waah.  514,  111  Pae.  785; 
CommingB  v,  Heine  etc,  Co,,  40  Mont, 
500,  107  Pae.  904. 

«  In  Miller  y.  Bea,  71  Cal.  405, 
12  Pae.  431,  it  was  held  that  on  an 
appeal  from  eneh  apeciflc  parta  of  an 
interioeDtory  decree  aa  relate  to  a 
partienlar  undivided  interest  in  the 
land  in   eoutmrer^,   the   notice   of 


appeal  need  be  aerred  only  on  the 
parties  interested  adverBcly  to  pp> 
pellant  in  the  ondivided  intereat  in- 
TOlved  in  the  appeal.  See,  also, 
Outierrez  v.  Hebberd,  106  Cal.  16T, 
38  Pae.  520,  035.  In  Foley  t.  Bnl- 
lard,  07  CaL  SIS,  32  Pae.  S74,  which 
was  an  action  to  foreelose  a  street 
improvement  lien  on  an  appeal  from 
an  adverae  judgment  by  a  part  only 
of  the  defendants,  it  was  held  that 
only  those  who  took  tbe  appeal  would 
be  affected  thereby,  that  tbe  defend- 
ants who  did  not  appeal  would  be 
benefited  rather  than  injured  by  a  re- 
versal, and  that  tbereforo  such  non- 
appealing  defendantt  were  not  ad- 
Terse  parties  to  the  appeal,  and  need 
not  be  served  with  not  ice  thereof. 
And  see  to  same  effect  PaeiBe  Co.  ». 
Fisher,  106  Cal,  224,  39  Pae,  758 
(eited  above  in  note  Og) ;  Warren  v. 
FerguBon,  108  Cal.  635,  41  Pae.  417. 
In  Green  v,  Berge,  105  Cal.  52,  45 
Am.  St.  Rep,  25,  38  Pae.  530,  which 
was  an  appeal  from  a  judgment 
against  one  of  two  defendants,  and  in 
favor  of  the  other,  by  the  plaintiff, 
who  claimed  that  the  judgment  should 
have  been  against  both  defendants, 
the  defendant  again  it  whom  judgment 
went  would  only  be  benefited  by  a 
reversal  thereof,  and  hence  was  held 
not  to  be  an  adverse  party  within  the 
rule,  and  it  w«a  not  necessary,  there- 
fore, to  serve  an  appeal  notice  upon 

In  Boob  V.  Hall.  107  Cal.  160,  40 
Ric,  117,  which  was  a  foreclosure 
suit,  in  which  it  was  averred  thai 
the  interests  of  the  code  fend  ants,  as 
well  as  that  of  the  mortgagor,  irere 
subject  to  the  mortgage  lien,  and  tbe 
eodefendants  defaulted,  on  an  appeal 
by  the  mortgagor- defend  ant,  it  was 
held  that  only  the  plaintiffe  were  ad- 
verse parties,  requiring  to  be  son'eil 
with  notice  of  appeal,  and  that  the  in- 
teresta  of  the  other  defendants  would 
not  be  afFected  by  a  r^ersal  or  modifi- 
cation of  the  judgment  otherwise  than 
beneficially. 

In  Terry  ».  Superior  Court.  110 
Cal.  85,  42  Pae.  464  (an  appeal  from 
a   justice's   court   under  section   074, 
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Parties  who  were  never  served  with  ammnoiu,  <w  who  never  ap- 
peared in  the  trial  court,  are  not  adverse  parties,  since  they  wonld, 
in  any  event,  be  wholly  unaffected  by  the  judgment." 


Cod«  of  Civil  Proeedare),  which  was 
sn  action  in  at*vmpiit  agftinat  two 
msTTied  women,  sod  aSmtinE  their 
separate  propMtj,  it  wag  held  that 
their  huibaiiaB  were  not  advene  par- 
tiet. 

In  Saman  v.  Archibald,  116  Cal.  41, 
47  Pae.  86S,  it  waa  held  that  the  aa- 
Bi^ee  of  a  mortgagor  was  not  a 
proper  party  to  be  aobstituted  for  the 
mortgagor,  that  ie,  were  not  adverse 
partiea,  on  an  appeal  from  a  judgment 
on  a  counterclaim  in  favor  of  the 
tame,  einee  a  pereonal  ^udgmeot  would 
have  to  be  entered  against  his  aadgnor 
in  the  event  of  a  reversal. 

And  see  the  following:  Miller  v. 
Thomas,  71  Cal.  406.  12  Pac.  432; 
Hinkel  v.  Donahue,  B8  Cal.  597,  26 
Pac  374;  Ouardianshlp  of  Sullivan, 
143  Cal.  482.  77  Pac.  153;  Southaida 
Imp.  Co.  V.  Burson,  147  Cal.  401,  81 
Pac.  1107;  Quiat  v.  SandmBD,  154  Cal. 
748,  69  Pac.  204. 

Also  Shirley  t.  Bnreh,  16  Or.  1,  18 
I^e.  344;  Lillienthal  v.  Caravita,  15 
Or.  339,  15  Pac.  280  i  Dojle  v.  Mc- 
Leod,  4  Wash.  732,  31  Pac.  96;  Smith 
T.  Oregon  etc.  Co.,  24  Or.  121,  41 
Am.  St.  Rap.  S38,  82  Pae.  1040; 
Banney  etc.  Co.  v.  Hanea,  9  Okl.  471, 
60  Pac.  284;  Schroeder  v.  Pratt,  21 
Vtah,  176,  60  Pac.  512;  Hopkins  v. 
SatBop  etc.  Co.,  18  Wash.  679.  52  Pac, 
349;  Idaho  etc.  Co.  v.  Lundstnim,  B 
Idaho,  257,  74  Pac.  975;  Merk  v. 
Bowery  etc.  Co.,  31  Mont.  298,  78 
Pac.  518;  Clark  v.  Eltinge,  29  Wash. 
£15,  69  Pbc.  736;  Jenkina  v.  Carroll, 
42  Moot.  302.  112  Pac.  1084;  Mc- 
Clain  V.  Iiewiston  etc.  Abbu.,  17  Idaho, 
63,  104  Pac.  1015,  25  L,  R.  A.,  N.  8., 
691;  Iveraon  v.  Bradrick,  54  Waah. 
633,  104  Pae.   130. 

Ad  UDnecessary  party  to  a  rait  need 
not  be  served  with  notice  of  appeal. 
Hand  etc.  Co.  v,  Marks,  36  Or,  523, 
52  Pac.  512,  53  Pae.  1072,  59  Pae. 
549. 

Where  there  are  only  two  iotereated 
parties,  there  onght  not  to  be  any 
qnestioD  aa  to  the  "adverae"  character 
of  either  the  one  or  the  other.  See 
Exposition  etc.  Co.  v.  Baeco  etc.  Co., 
65    Waah.   814,   104   Pae.   609;   Ma- 


sk See  Clarke  t.  Mohr,  125  Cal.  540, 
58  Pae.  176.  See,  also,  French  v. 
McCarthy,  110  Cal.  12,  42  Pae.  802, 
which  was  aa  action  against  two  de- 
fendants, only  one  of  whom  answered. 
The  issues  were  tried  and  a  judgment 
rendered  without  mentioning  the  da- 
fendant  who  did  not  answer.  On  ap- 
peal the  aupreme  court  held  that  he 
was  not  an  adverse  party,  and  no 
notice  of  appeal  was  required  to  be 
served  upon  hint.  Also,  Merced  Bank 
V.  Bosenthal,  99  Cal.  39,  31  Pac  S49, 
33  Pac.  732,  which  was  a  suit  to  de- 
clare a  deed,  absolute  on  its  faee,  a 
mortgage  to  secure  partnership  debts, 
where  only  one  of  the  copartDcta  was 
served  with  aummona,  and  a  trial  had 
and  judgment  entered  without  objec- 
tion to  such  want  of  service,  the  eourt 
held  that  the  copartner  not  served  was 
DO  more  intereated  in  an  appeal  from 
snch  judgment  than  he  was  interested 
in  the  judgment  itself,  or  than  if  he 
had  not  been  mentioned  in  the  suit  at 
all;  and  was  not,  therefore,  an  adverse 
party  within  the  meanlne  of  the  code, 
and  need  not  be  terreS  with  notice 
of  appeal.  See,  also.  Peek  v.  Agnew, 
126  Cal.  607,  59  Pac.  125;  Estate  of 
McDougald,  143  Cal.  476,  77  Pac.  443; 
Nason  v.  John,  1  Cal.  App.  538  82 
Pac.  666. 

>  In  making  application  of  this  prin- 
ciple to  appeals  from  new  trial  orders, 
it  has  been  frequently  held  that  only 
parties  to  the  motton  and  parties  who 
were  adverte  to  the  motion  under  the 
rule  of  Benter  v.  De  Bemal  and  Will- 
iams V.  Santa  Clara  Assn.,  tvpra,  that 
is,  parties  to  the  motion  who  would  be 
adversely  affected  by  a  reversal  of 
the  order  are  "adverse  parties"  on  the 
appeal.  None  who  were  not  parties 
to  the  motion,  and  who  were  not  ad- 
verse to  the  granting  of  the  motion, 
are  adverse  parties  on  appeal  from 
an  order  denying  the  motion.  So,  on 
an  appeal  from  an  order  granting  the 
motion,  only  those  who  were  benefi- 
cially interested  in  the  auccera  of  the 
motion  in  the  trial  court  are  advene  \' 
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On  the  nme  prineiple,  if  the  cbm  has  been  diamiased  as  to  one 
of  the  parties  thereto  in  the  trial  eonrt,  aach  party  is  not  adverse 
OD  appeal,  and  need  not  be  serred  frith  notice  thereof." 

Fictitious  parties  are  not  interested,  and  cannot  be  regarded  as 
adverse  parties  in  any  state  of  affairs.*" 

The  question  as  to  whether  a  party  is  "adverse"  or  not  must  be 
determined  from  hia  relative  position  on  the  record  with  reference 
to  the  appellant,  and  from  the  averments  in  the  pleadings,  rather 
than  from  the  manner  in  which  he  manifests  his  wishes  at  the  trial, 
or  from  any  presumption  to  be  drawn  from  such  relation,  or  from 
the  subject  matter  of  the  action  in  matters  ontside.  If  hia  position 
on  the  record  makes  him  nominally  adverse  he  most  be  considered 
BO  for  parpoees  of  appeal.  In  other  words,  the  reoord  itself  is  the 
final  arbiter,  and  the  determination  of  the  question  is  not  affected 
by  matters  dehors  the  record."  Thus  it  ia  well  settled  that  in  de- 
termining who  are  adverse  parties  on  appeal  from  a  new  trial 
order  (and,  as  above  appears,  adverse  parties  on  appeal  are  the 
same  as  were  adverse  to  the  motion),  only  the  record  itself  can  be 
inspected,  and  affidavits  dehorg  the  record  are  inadmissible." 


paitiei.  Bee  WaUon  r.  Satro,  77  Cftl. 
600,  SO  Pae.  88;  In  re  Bycr,  110  Cftl. 
556,  46  Pftc.  1082;  Barnbart  t.  Ed- 
wards, 111  Csl.  428,  44  Pac.  160;  In 
re  CftlkinB,  112  Cal.  296,  44  P&e.  577; 
In  re  Bullard,  114  CiL  462,  46  Pao. 
297;  Herriman  t.  Menziei,  IIS  Cal, 
16,  56  Am.  Bt.  Bep.  82,  44  Pae.  660, 
46  Pac.  730,  35  L.  S.  A.  31S;  Johneon 
T.  Phenix  etc.  Co.,  146  CaL  S71,  80 
Pae.  719;  Nile*  t.  Oonzalei,  162  Cal. 
go,  92  Pae.  74;  B.  C,  155  Cal.  3SS, 
100  Pae.  1060;  and  also  Harper  t. 
Bildreth,  99  Cal.  26S,  33  Pae.  1103. 

Ia  WataoD  t.  Butro,  lupra,  it  was 
■aid  that  the  fact  that  the  jadgnMut 
or  order  maj  be  usedaa  evidence  in 
■ome  collateral  prooeediDg,  or  that  its 
reveraa]  niaj  have  eome  remote  or  con- 
•equential  efFect  to  the  prejudioe  of 
one  who  !■  not  a  part7  to  the  record, 
doea  not  entitle  luch  a  one  to  be  made 
a  partj  to  the  appeal, 

Partiei  who  never  aDiwered  the 
petition  need  not  be  lerved.  Beattle 
etc.  Co.  y.  Johnson,  7  Waah.  97,  34 
Pae.  667;  United  Stat«e  Inv.  Corm  v. 
Portland  Hospital,  40  Or.  G23,  64  Pae. 
644,  67  Pae.  194,  56  L.  R.  A.  827; 
Home  etc.  Assn.  v.  Burton,  20  Waih. 
686.  Se  Pae.  940. 

It  Is  not  neeeMBij  to  urve  tbe 


notice  ttpon  a  comioal  adverse  part^ 
who  in  DO  way  appeared  in  the  action. 
Eldcidge  v.  Btenger,  IB  Wash.  697,  54 
Pae.  541. 

■  I  Brown  v.  Boum,  93  CkL  237,  28 
Pac  1044.  But  the  party  as  to  whom 
an  action  is  dismissed  is  adverse  on 
appeal  from  the  order  of  dismissal 
itself,  since  the  reversal  of  such  an 
order  would  affect  him  adversely. 
Potrero  etc.  Co.  v.  All  Persons,  155 
Cal.  371,  101  Pac.  12.  It  is  only 
where  the  eorreetneu  of  the  ordet  of 
dismissal  is  not  called  in  <]aestioa  that 
such  parties  wonid  b«  adverse. 

Also  Blin  V.  Orayson,  24  Nev.  422, 
56  Pae.  831;  S.  C,  2S  Nev.  329,  59 
Pac,  8SS. 

•»  Benson  v.  Bnntlng,  127  Csl.  S32 
78  Am.  St.  Rep.  81,  59  Pac.  991. 

n  See  Harper  t.  Hildreth,  99  Cal. 
266,  33  Pac  1103;  Mohr  v.  Byrne,  132 
Cal.  250,  64  Pac  257. 

It  ia  necessary  to  serve  only  ttose 
persons  who  appear  from  the  record  to 
be  adverse.  See  note  9k,  supra,  and 
particularly  In  re  Byer,  110  Cal.  556, 
48  Pac.  1082;  Potrero  etc  Co.  v.  All 
PersoDi,  155  Cal.  371,  101  Pac.  12, 

n  Bee  In  re  Byer,  110  Cal.  556.  48 
Pae.  1082;  In  re  Bullard,  114  Cal.  462, 
40  Pae.  297;   Eenney  v.   Parks,   120 
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The  burden  is  on  the  party  who  seeks  a  dismissal  of  the  appeal 
on  the  ground  that  all  adverse  parties  have  not  been  served  with 
notice,  to  show  the  fact*'  And  if  the  question  cannot  be  deter- 
mined without  a  consideration  of  the  merits,  the  motion  will  be 
denied." 

Inasmuch  as  the  objection  under  consideration  goes  to  the  juris- 
diction of  the  appellate  court  to  hear  and  determine  the  appeal, 
any  re^ondent  is  within  his  right  in  raising  it,  whether  he  is  in- 
jured or  not  by  the  failure  of  the  appellant  to  serve  necessary  par- 
ties with  the  notice  of  appeal.'" 

The  rule  as  to  administrators,  executors,  guardians,  and  other 
trustees,  as  parties  to  actions  and  appeals  therein  generally,  ia 
discussed  elsewhere,""  The  decisions  with  respect  to  such  ofSeials 
as  "adverse  parties"  are  in  accord  with  the  principles  heretofore 
expressed  where  they  are  treated  as  "aggrieved  parties."  Thus  in 
Estate  of  Delaney  ""  it  was  held  that  the  administrator  or  executor 
was  an  adverse  party  requiring  to  be  served  with  notice  of  appeal 
from  a  decree  of  distribution,  or  from  a  final  settlement.  And  in 
Bamhart  v.  Edwards  ^°°  it  was  held  that  an  administrator  must  be 
served  in  eveiy  instance  where  the  property  of  his  intestate  is 
alfected,  as  where  the  judgment  appealed  from  is  for  the  foreclosure 
of  a  lien  against  the  property  in  his  hands,  on  an  appeal  by  the 
grantee  of  the  deceased. 

The  death  of  a  party  revokes  the  authority  of  his  attorney,  and 
service  upon  the  attorney  after  the  death  of  the  party  is  inefFectual 
for  any  purpose ; "  and  acknowledgment  of  service  of  notice  by 

Oal.  22,  iZ  Pre.  40.     In  the  Isit-cited  in  ths  appellate  eonrt  u  TieeeaamTj  to 

eue  it  was  held  that  defaulting  de-  give  it  jurisdiction  to  reTien  the  mat- 

feodanta  are  not  advene  to  other  de-  ter  appealed  from.    In  re  Ballard,  Hi 

fendanta  when  there  ia  no  joint  rela-  Cal.  482    (463),  46  Pae.  297. 
tion    alleged   between    them   aod   the  >'><'  111  Cal.  428,  44  Pac.   160. 

judgment  against  each  it  several.  >>  Judion    v.    Loto,    35    Cal.    463; 

•4  Nilet   V.   Oonzalez,   1S2   Cal.   90,  Shartzer  v.  Love,  40  Cal.  93;  SheMoa 

92  Pac.  74;   S.  C,  153  Cal.  359,  100  v,    Dalton,    67    Cal.    19;     Pe.llar    v. 

Pac.  1080;  PotreTo  etc.  Co.  v.  All  Per-  Stroud,   118   Cal.   4B1,   48   Pae.   371; 

•ons,  155  Cal.  371,  101  Pac.  12,  Churcliill  v.   Flournoj,   127   Cal,   353, 

«r  See  Latham   v,  Loi  Angelea,  B3  59  Pac,  791;   Estate  of  Turner    130 

Cal.  564,  23  Pac.   1116.  Cal.   85,   72   Pac   718.     Also   Lacoate 

lo-  See  Milliken  v.  Houghton,  75  Cal.  v,    Eastland,    117    Cal.   673,    49   Pac 

539,  17  Pac.  641.  1046,  where  an  eiception  to  the  rule 

ion  See  section  £03,  ante.  was   noted   in    the   ease   of   partitiou 

loto  110  Cal,  5fl3,  42  Pac.  981.     But  suits  brought  under  aectton  763  et  leq., 

not  necessarilj  the  only  adverse  party.  Code  of  Civil  Procedure,  where  stat- 

Whenever  it  appears  from  the  record  utory  provision  is  maiie  for  si      * 

that  there  are  others  affected  by  the  .■       -.  •  ■     - 

appeal,  whose  intereats  are  adverse  to 
tboM  of  the  appellant,  their  preieucA 
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BDch  attorney  cannot  bind  representatiTes  of  the  deceased  subse- 
quently appointed;  and  if  such  reprGsentatives  are  substituted  in 
the  supreme  court,  the  appeal  will  be  dismisBed  as  to  them  upon 
their  motion."* 

Notwithstanding  the  fact  that  suits  under  the  McEnemey  Act 
are  nominally  against  the  whole  world,  service  of  notice  of  appeal 
from  a  jadgment  dismissing  the  complaint  as  to  defendants  who 
appeared  is  only  required  upon  the  defendants  as  to  whom  the 
complaint  was  dismissed.'*^ 

As  to  appeals  in  justice's  courts,  see  cases  cited."* 

2.  The  Address  of  the  Ifotice,  and  the  Necessity  Therefor. — ^A 
formal  address  on  the  face  of  the  notice  has  been  said  to  be  non- 
essential.   In  Estate  of  Pendet^ast "'  the  court  said ; 

"The  principle  appears  to  be,  that  while  the  address  preceding 
the  body  of  the  notice  of  appeal  is  not  essential  to  the  validity  of 
the  notice,  yet  if  an  address  is  given,  it  serves  as  a  limitation 
thereof,  and  shows  the  intention  of  the  appellant  to  give  notice  only 
to  those  parties  to  whom  it  is  addressed,  and  its  effect  is  limited 
accordingly." 

In  that  ease  the  notice  was  addressed  to  certain  of  the  parties 
interested  in  the  decree  of  distribution  appealed  from,  and  service 
was  accepted  by  the  attorney  for  those  parties,  who  was  also  the 
attorney  for  other  interested  parties.  Upon  the  strength  of  the 
decisions  of  the  court  to  the  effect  that  where  notice  of  appeal  is 
directed  to  one  party  alone,  its  service  upon  another  party  would 
not  have  the  ^ect  of  bringing  such  other  party  before  the  court ;  "• 
and  that  a  notice  directed  to  one  party  is  not  notice  to  another 
party,  althoi^h  delivered  to  the  latter,  who  is  therefore  informed 

dead  man,  aw  Sancbra  t.  Boaeb,  5  CaL  'i*  See  Uoyle  v.  LanderH,  78   Cal. 

248.  SB,  12  Am.  St.  Kep.  22,  20  Fae.  241; 

As  to  the  queation  wlietlier  an  ad-  and  see  section  294,  pott. 

ministTator   who    hai    been    Mravicted  iib  Potrero  etc  Co.  v.  All  Peraoua, 

of    embeiilement   U    k    far   oiviliter  155  cal    371    101  Pac  IE. 

iFwrt™  aa  to  prevent  lerrice  of  notice  .„  g^  ^oker  t.  Superior  Court,  SS 

of  appeal,  ate.,   see  Brown  y.  Mann,  ^  ,    y^T   j,  .,  »    huUT'ot  Co  rt    68 

"^  "i  'n^V'tdleman,  34  Or.       Z^}^^  =^«=cS  ^^'kAZ' 

^«,tr™^,   ™   hM/-n.?ffi^w  Cal.'s35,   24   Pac.    284;    McK«n    v. 

^rrn'o'rn^TotZvin  Vn"rfel;re'd  «-«"*'"'■  ««  ^al.  462,  26  P.e.  354. 
by  the  administrator,  Bubetituted  as  a  "«  1«  Cal.  135,  76  Pac.  962. 

p^rty.     And   iubsaquent   appointment  "•  Hibemia  etc.  Son.  t.  Lewis,  111 

will     not     Talidate    a    prior     notice.  Cal.  S19,  44  Pac.  175;  Estate  of  Scott, 

Deiter  t.  Eiaer,  158  CaL  S59, 110  Pae.  124  Cal.  S71,  57  Pac.  &';4;  Estnte  of 

921.  NelsoDf  12s  Cal.  242,  60  Pac.  772. 
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of  iU  contents,"'  the  court  held  that  while  "if  the  address  had 
been  omitted,  and  service  had  been  made  upon  the  attorney  who 
appeared  for  all  the  parties  interested,"  the  appellant  might  have 
sustained  hia  appeal,  yet,  "having  itself  addressed  the  notice  to 
certain  of  Uie  parties,  it  cannot  enlarge  the  same  by  showing  actual 
knowledge  received  by  the  other  interested  parties,  arisiDg  from 
the  fact  that  the  attorney  who  represented  them  also  represented 
the  petitioners  to  whom  the  notice  was  directed.  Actual  knowledge 
cannot  take  the  place  of  the  service  of  the  notice  of  the  appeal." 

■While  a  formal  address  does  not,  onder  the  decisions,  appear  to 
be  an  essentia  featore  of  the  notice,  doubtless,  as  was  snggested 
in  Estate  of  Nelson,"*  where  addressed  to  the  attorney,  instead  of 
to  the  client  himself,  some  hind  of  reference  would  be  required  to 
make  it  appear  that  -service  is  thus  made  upon  the  attorney  in 
his  professional  capaci^  rather  than  in  his  personal  character,  un- 
less this  fact  is  made  to  appear  in  the  body  of  the  notice.  But  this 
has  not  been  directly  passed  upon ;  and,  if  a  notice  without  an  ad- 
dress is  to  be  held  effective  for  its  purpose,  reliance  being  had  upon 
the  substance  of  the  notice  for  the  information  to  be  derived  from 
an  address,  it  woold  seem  that  the  addition  of  a  mere  professional 
designation  to  the  address  would  be  unnecesBary. 

3.  The  Time  in  Which  the  Service  must  he  Made — Order  of 
Service  and  Filing. — The  statute  has  always  provided  in  substance 
that  an  appeal  may  be  taken  by  filing  the  notice  with  the  clerk  of 
the  court  below,  and  serving  a  copy  upon  the  adverse  party.** 
There  was  no  express  provision  that  one  of  these  acts  should  be 
done  before  the  other,  and  the  obvious  intention  was  that  they 
should  be  done  at  the  same  time;  that  is  to  say,  on  the  same  day,  no 
notice  being  taken  of  fractions  of  a  day.  The  construction  adopted 
at  an  early  period,  however,  was  that  the  filing  and  service  need 
not  be  at  the  same  time;  and  this  made  it  necessary  to  create  some 
limit  before  and  after  which  the  service  oould  not  be  made,  which 
led  to  useless  technicality.  The  subject  has  played  so  large  a  part 
in  appellate  practice  that  it  merits  a  somewhat  extended  consider^ 
ation. 

The  matter  was  first  considered  in  Hastings  v.  Halleck."  In 
that  case  the  notice  was  served  seventeen  days  before  it  was  filed. 

lit  WilliamH  t.  Bergia,  108  Ca].  166,  ^*  8m  itfttnte  qnoted  ia  saetitn  E06> 

41  Fae.  287;  In  re  Central  Irr.  Dist,  ante. 

117  Cftl.  362,  49  P*c.  354.  "  10  CaL  SI. 

"«  128  CaL  242,  60  Pac.  772. 
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Upon  motion  tbe  appeal  was  dismissed,  the  court,  per  Burnett, 
J.,  saTing:  "The  service  should  be  made  after,  or  at  the  time  of 
the  filing  of  the  notice ;  and  before,  or  at  the  time  of  the  filing  of 
the  undertaking.  The  three  hundred  and  forty-eighth  section  of 
the  code  reqnireg  the  undertaking  to  be  filed  within  five  days  after 
the  notice  of  appeal  is  filed;  and  by  section  355,  the  respondent 
most  except  to  the  sufficiency  of  the  sureties  within  five  days  after 
the  filing  of  the  undertaking.  The  period  of  five  days  cannot  be 
abridged  by  the  error  or  negligence  of  the  appellant ;  nor  can  the 
appellant,  by  serving  a  copy  of  the  notice  of  appeal  before  the 
original  is  filed,  seep  the  respondent  continually  watching  the 
clerk's  office  to  see  when  it  is  done.  These  provisions  of  the  code 
are  intended  for  the  repose  of  parties,  and  must  be  strictly  com- 
plied with." 

The  subject  was  again  considered  in  Buffendeau  v.  Edmonson." 
In  that  case  the  notice  was  served  two  days  before  it  was  filed. 
For  this  the  appeal  was  dismissed,  the  court,  per  Currey,  J.,  saying : 
"By  this  section  of  the  statute  the  filing  of  the  notice  of  appeal 
is  made  a  constituent  element  of  its  character  as  a  notice,  and 
consequently  must  precede  or  be  contemporaneoas  with  the  service 
of  a  copy  of  the  notice  upon  the  adverse  party,  otherwise  that  which 
may  purport  to  be  a  copy  of  a  notice,  or  a  duplicate  thereof,  fails 
to  be  such  for  the  want  of  an  original  or  counterpart.  This  section 
of  the  act  does  not  provide,  in  terms,  within  whist  time  the  copy  of 
the  notice  mnat  be  served ;  but  considered  in  connection  with  sec- 
tions 348,  349,  350  and  352  of  the  act,  requiring  an  undertaking  to 
be  executed  and  filed,  or  a  deposit  made  as  therein  specified,  to 
render  the  appeal  effectual,  and  also  in  connection  with  section  three 
hundred  and  fifty-five  which  gives  to  the  respondent  five  days  after 
the  filing  of  the  undertaking  within  which  to  except  to  the  suffi- 
ciency of  the  sureties  therein  named,  it  follows  that  the  copy  of  the 
notice  filed  must  be  served  upon  the  proper  party  before  or  at  the 
time  of  filing  the  undertaking.  This  construction  is  rendered  im- 
perative in  order  to  secure  to  the  respondent  the  full  five  days  from 
the  filing  of  the  undertaking  within  which  to  except  to  the  suffi- 
ciency of  the  sureties." 

It  will  be  observed  that  the  service  in  the  first  of  the  foregoing 
cases  was  seventeen  days,  and  in  the  second  case,  two  days,  before 
the  filing  of  the  notice.    The  decisions  could  therefore  have  been 
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firrived  at  upon  the  simple  principle  above  stated,  viz.,  tbat  since  the 
statute  did  not  provide  that  the  service  should  precede  the  filing, 
or  the  filing  precede  the  service,  the  intention  was  that  both  acts 
should  be  done  at  the  same  time,  tbat  is  on  the  same  day.  The  rules 
laid  down  in  the  opinions  quoted,  however,  wo-e  adhered  to  in  sub- 
sequent cases,  and  it  became  well  settled, — 

1.  That  the  service  of  the  notice  could  not  precede  its  filii^;  ** 

2.  Tbat  the  service  of  the  notice  could  not  be  after  the  filing  of 
the  undertaking;  '■ 

3.  Tbat  the  service  of  the  notice  could  be  either  at  the  time  of 
its  filing,'^  or  at  any  time  between  its  filing  and  the  filing  of  the 
undertaking.'" 

The  reasoning  upon  which  these  rales  were  arrived  at  turned 
upon  the  provision  rsquiring  the  respondent  to  exercise  bis  right 
of  exception  to  the  sureties  within  five  days  after  the  filing  of  the 
undertaking.**  Since  such  was  the  provision,  it  was  important  to 
the  respondent  to  know  when  the  undertaking  was  filed.  No 
express  notice  of  its  filing  was  provided,  but  it  had  to  be  filed  within 
five  days  after  the  filing  of  the  notice  of  appeal;,  and  hence  it  was 
considered  that  the  service  of  the  notice  was  intended  to  operate 
as  an  indirect  notice  of  the  filing  of  the  undertaking.  And  it  was 
said  that  the  service  of  the  notice  could  not  operate  in  that  way 
unless  made  in  the  manner  stated ;  for  if  the  service  of  the  notice 
could  precede  its  filing,  the  respondent  would  be  kept  for  an  in- 
definite period  "continually  watching  the  clerk's  office  to  see  when 
it  [the  filing]  was  done;  and  if  the  service  of  the  notice  could  be 
after  the  filing  of  the  undertaking,  it  would  operate  to  abridge  or 
destroy  the  period  of  five  days  allowed  to  the  respondent  for  excep- 
tion to  the  sareties." 

It  will  be  observed  that  every  purpose  suggested  by  the  foregoing 
reasoning  would  have  been  subserved  by  simply  requiring  the  notice 

I*  MoultoD    T.    ElIntHker,    SO    CaL  filed.     This   was  beld   to  bs   "at   tiie 

528;  Boston  t.  Hajnee,  31  Cal.  107;  aame  time." 

Foy  V.  Domec,  33  Cal.  317;  I>jnch  v.  "•     Sweeny  t.  Beilly,  42  Cat.  402. 

UuQa,  34  Cal.  S18.     In   all   of  theia  >■  This  is  illustrated  by  M.  H.  C.  ft 

cases  tbe  notice  nas  serred  at  least  M.  Co.  v.  Woodbury,  10  Cal.  185.     In 

one  day  before  the  filing.  that   rase   the  ootlce   was  served   ooe 

eOS i  ..a  look  «  Buc»boM.r  4.  B„„,      '*  .a™,  S  I,  /il  StnJS  t„  !ft 

ing  of  the  undertaking,  he  "waa  not 
»  Wright  T.  Bosa,  26  Cal.  262.     In       injured  by  a  failure  of  appellant  to 
this  ease  the  notice  was  served  "not  to       serve  the  notice  of  appeal  on  the  day 
exceed  fiva  minutes"   befoie  it  waa      the  tuid«rtaking  was  filed." 
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to  be  served  and  filed  on  the  same  day.  Nevertheless  there  was 
plausibility  in  the  reasoning  as  the  statote  stood  before  1866.'** 
Under  the  statute,  as  enacted  in  1851,  and  as  amended  in  1854,'* 
the  failore  of  the  sureties  apon  the  three  hundred  dollar  bond  to 
justify  went  to  the  validity  of  the  appeal ;  tor  the  statate  provided 
that  in  case  of  such  failure  to  justify  the  appeal  should  be  "re- 
garded as  if  no  such  undertaking  had  been  given."  But  the 
amendment  of  1866  took  away  the  right  of  exception  to  the  sure- 
ties on  the  three  hundred  dollar  bond  and  confined  it  to  the  sureties 
upon  the  stay  bonds."  This  bedng  the  case,  it  was  no  longer  of 
importance  to  the  respondent  to  know  when  the  three  hundred  dol- 
lar bond  was  filed;  and  so  the  whole  point  of  the  reaaoning  of  the 
previous  cases  was  destroyed."  This  change  in  the  statute,  how- 
ever, appears  to  have  been  overlooked,  and  the  rules  above  stated 
were  enforced  as  before.'* 

The  Code  of  Civil  Procedure  as  first  enacted  changed  the  previ- 
OQB  provision  by  requiring  the  undertaking  to  be  filed  at  the  same 
time  as  the  notice  of  appeal."  Under  this  provision  what  is  be- 
lieved to  be  the  true  rale  was  arrived  at  by  a  wrong  application  of 
the  reasoning  of  the  previous  cases.  The  matter  was  considered 
in  Columbet  v.  Pacheco.**  The  court  held  that  the  notice  must  be 
filed  and  served  on  the  same  day,  saying:  "We  think  that  under 
section  940,  Code  of  Civil  Procedure,  the  filing  of  the  notice  of 
appeal,  filing  the  undertaking,  and  service  of  the  notice  must  be 
effected  'at  the  same  time,' — that  is  to  say,  on  the  same  day, — ^for 
we  will  not  regard  fractions  of  a  single  day  for  this  purpose.  The 
service  of  the  notice  may  be  peisonal  in  the  iisual  mode,  or  it  may 
be  effected  in  any  of  the  other  modes  provided  in  the  code.     (Sees. 

i*>  Sea  Ziawi  of  1851,  p.  108,  aee.  etution  of  the  judgment  ii  no  longer 

355.  sUyed.     Hill  t.  Fiimigsn,  54  C^l.  311. 

1*  Laws  of  1S54,  p.  65,  we.  3S5.  The  reaaon  of  giring  a  rigbt  of  eieep- 

»  See  Iaw(  of  1885-6fi,  p.  708,  ate,  tion  to  tha  auretieB  upon  tbis  bond  is 

355;  ind  see,  iIbo,  seetion  226  of  tbis  Men  in  tbe  fact  that  in  wrtain  caaea 

treatise.     The  praviaion  of  the  Code  it  operateB  as  a  atay   bond.     Section 

of  Civil  Procedure   in  thia  regard  ia  S4B,  Code  of  Civil  Procednrs. 

aomeirhat  different  from  that  of  the  »  The  aerrice  of  the  notice  of  ap- 

amendment  of  1866,  above  referred  to.  peal  could  not  operate  aa  notice  of  the 

Bf  the  eode'thfl  right  of  exception  to  ^ling  of  the  sts;f  bonds  for  the  reason 

tbe  sureties  on  the  three  hundred  dol-  atated  below. 

lar  bond  ia  given.     Section  948,  Code  "  Lynch  v.  Dunn,  34  Cal.  518. 

of  Civil  Proeednre.    Bnt  tbe  failure  **  Section  940,  Code  of  Civil  Pio- 

to  jnstifj  does  not  go  to  the  validity  eednre,  gnoted  in  section  206. 

of  th«  appeal.    Schaeht  t.  Odell,  52  **  46  Cal.  650;  followed  in  Dinan 

Cal.  447;   HiD  t.   Pinnigan,   54   CaL  v.  Stewart,  4S  Cal.  S67;   and  look  at 

311.    Ita  only  consequence  is  that  ex>  People  v.  All  Ynt«,  66  Cal.  119. 
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1011,  1012  et  aeq.)  That  tiie  notice  of  appeal  most  be  served  actu- 
ally or  ooDstmctiTely  at  the  same  time  that  the  undertaking  on 
appeal  is  filed  is  apparrat,  in  view  of  the  proviaiona  of  section  948, 
by  which  the  time  to  except  to  the  sufficiency  of  the  sureties  npon 
the  undertaking  on  appeal  is  limited  to  'thirty  days  after  the  filing 
of  such  undertaking.'  It  would  be  unreasonable  to  hold  that  this 
period  of  time  may  run  a^rainst  the  respondent  without  his  having 
had  notice  in  some  mode  that  the  undertaking  bad  been  actually 
filed  in  the  clerk's  office,  and  the  code  having  failed  to  provide  for 
s  special  notice  of  that  fact,  we  think  it  was  intended  that  the  ser- 
vice of  the  notice  of  appeal  should  itself  opertite  as  such  notice." 

The  result  in  the  foregoing  case  was  reached  by  applying  the 
old  reasoning  to  the  new  statute.  The  old  rule  required  the  notice 
of  appeal  to  be  served  at  some  time  between  its  filing  and  the  filing 
of  the  undertaking.  And  it  is  evident  that  since  the  statute  re- 
duced this  period  to  nothing,  the  notice  (upon  the  old  reasoning) 
would  have  to  be  served  and  filed  at  the  same  time.  As  above  ex- 
plained, the  old  rule  rested  upon  the  idea  that  it  was  important  to 
the  respondent  to  know  when  the  undertaking  was  filed  in  order 
that  he  might  except  to  the  sureties  thereon,  and  that  since  no 
other  notice  of  the  filing  of  the  undertaking  was  provided,  it  must 
have  been  intended  that  the  service  of  the  notice  of  appeal  should 
operate  as  such  notice.  But  tiiis  reason  had  no  application  wfa«i 
the  failure  of  the  sureties  to  justify  did  not  affect  the  validity 
of  the  appeal.  What  undertaking  is  referred  to  when  it  is  said 
that  the  service  of  the  notice  of  appeal  was  intended  to  give  notice 
of  the  filing  of  the  undertakingt  Not  the  three  hundred  dollar 
undertaking.  For  since  the  failure  to  justify  on  this  undertaking 
no  longer  affects  the  validity  of  the  appeal,  it  is  no  longer  import 
tant  to  the  respondent  to  know  the  date  of  the  filing  of  this  under- 
taking ; "  nor  can  the  other  undertakings  on  appeal  be  referred 
to,  for  there  is  no  specified  time  in  which  they  must  be  filed.     They 

>*.  The  failure  to  jnstifr  Od  tbe  eansot  be  that  the  service  of  the  notke 
'  three  hundred  dollar  bond  doea  not  of  KppeBt  naa  inteoded  to  operata  u 
affect  the  validitj  of  the  appeal.  notica  of  the  filing  of  the  undertaking 
Sehacht  t.  Odell,  62  Cal.  447;  HiU  v.  in  tbii  isolated  eaie,  it  not  operating 
Finnigan,  51  (M.  311.  The  only  use  as  Buch  notice  in  anj  other  ease.  But 
of  excepting  to  the  auretiea  on  tbis  if  ne  aaamne  that  it  naa,  the  principle 
bond  is  to  prevent  its  operating  as  a  would  determine  the  time  of  the  ler- 
atay.  Whera  no  other  ataj  bond  ia  vice  of  Vae  notice  in  but  a  few  in- 
provided,  it  operates  as  a  ataj.  See-  atancea,  and  leave  the  great  majorilj 
tion  949,  Code  of  Civil  Procedure.  of  casea  unprovided  foi. 
But  this  ia  aa  nnuaual  ease.    And  it 
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may  be  Sled  at  any  time  before  ezecuUon  has  been  satisfied." 
And  this  time  being  iDdefimte,  it  is  imposnbte  that  service  of  the 
notice  of  appeal  oould  give  any  information  concerning  it.  It 
is  believed,  therefore,  that  although  the  result  reached  in  the  case 
was  right,  viz.,  that  the  service  and  filing  of  the  notice  of  appeal 
must  be  on  the  same  day,  yet  that  the  principle  laid  down  was 
incorrect 

The  provision  of  section  940,  as  amended  in  1874,***  was  unlike 
that  of  the  code  as  first  enacted,  in  that  the  undertaking  is  not 
required  to  be  filed  at  the  same  time  as  the  notice  of  appeal,  but 
within  five  days  thereafter.  It  is  unlike  any  of  the  provisions  of 
the  old  Pra«tice  Act,  in  that  the  period  of  five  days  allowed  for 
the  filing  of  the  undertaking  runs  from  the  service  of  the  notice  of 
appeal,  and  not  from  its  filing.  And  it  is  unlike  all  previous  pro- 
vinons  in  that  it  contains  the  words  "the  order  of  service  is  im- 
material." The  provision  came  under  oonsideration  in  Hewes 
T.  Carville  Mfg.  Co.'^  In  that  case  the  facts  were  tiiat  the  notice 
was  served  on  August  30th,  the  undertaking  filed  on  September 
4th,  and  the  notice  of  appeal  filed  on  September  18th.  The  notice 
of  appeal,  therefore,  was  filed  nineteen  days  after  it  was  served. 
The  appeal  was  held  to  have  been  properly  taken,  however,  and 
Morrison,  C.  J.,  delivering  the  opinion  of  the  department,  said ; 

"It  is  claimed  on  behalf  of  the  respondent  that  the  appeal  was 
not  taken  in  the  manner  required  by  law,  and  in  support  of  this 
proposition  the  court  is  referred  to  the  case  of  Buckholder  v. 
ByerB,  10  Col.  481,  which  holds  that  the  filing  of  a  notice  of  appeal 
must  precede  the  filing  of  the  undertaking,  because  until  an  appeal 
is  taken  there  is  nothing  to  give  effect  to  the  undertaking.  That 
decifflon  was  made  when  section  337  of  the  Practice  Act  was  in 
force,  which  provided  that  'the  appeal  shall  be  made  by  filing 
with  the  clerk  of  the  court  with  whom  the  judgment  or  order 
appvealed  from  is  entered,  a  notice  stating  the  appeal  from  the 
same,  or  some  specific  part  thereof,  and  serving  a  copy  of  the 
notice  upon  the  adverse  party  or  his  attorney,'  and  under  that 
section  it  was  held  that  the  filing  of  the  notice  of  appeal  must 
precede  or  be  contemporaneoua  with  the  service  of  a  copy  thereof 
on  the  adverse  party.  (Buffendeau  v.  Edmonson,  24  Cal.  94;  Bos- 
ton v.  Haynes,  31  Cat.  107.)     But  the  foregoing  section  of  the 

IS  Hill  V.  FiDcigaii,  64  Cal.  493.  so  aa  to  show  its  proviBioni  both  prior 

m  See  section  206,  ante,  where  the       and  aubsequeot  to  ameadmeut. 
•eetion.  lefened.  to  is  quoted  at  length  *'  62  CaL  S16. 
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Practice  Act  has  been  materially  changed  hy  the  Code  of  Civil 
Procedore.  The  law  in  force  at  the  time  the  proceedings  were 
had  was  section  940,  Code  of  Civil  Procedure,  which  provides  that 
'an  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered,  a  notice,  stating 
the  appeal  from  the  same  or  some  specific  part  thereof,  aud  serv- 
ing a  similar  notice  upon  the  adverse  party  or  his  attorney.  The 
order  of  service  is  immaterial,  but  the  appeal  is  ineffectual  tor 
any  purpose,  anless  within  five  days  after  service  of  the  notice  of 
appeal  an  undertaking  be  filed  or  a  deposit  of  money  be  made 
with  the  clerk  as  hereinafter  provided,'  etc.  It  will  be  observed 
that  the  new  section  has  changed  the  rule  previously  in  force  re- 
specting appeals,  and  has  rendered  inapplicable  the  decisions 
above  referred  to.  As  the  law  now  stands,  the  notice  of  appeal 
may  be  filed  with  the  clerk  on  a  day  subsequent  to  that  upon 
which  service  is  made  upon  the  respondent  or  Me  attorney,  and 
the  undertaking  may  be  filed  before  the  notice  of  appeal  is  filed 
with  the  clerk.  It  must  be  filed,  however,  within  five  days  after 
'service  of  the  notice  of  appeal,  and  that  was  done  in  this  case." 

The  subject  again  came  under  consideration  in  Qalloway  ▼. 
Rouse.*'  In  that  case  the  notice  of  appeal  was  served  two  days 
before  it  was  filed.  The  transcript  was  not  filed  within  the  forty 
days,  and  the  respondent  moved  to  dismiss  the  appeal  for  failure 
to  file  the  transcript.  In  answer  to  this  motion,  and  in  order  to 
avoid  the  bar  of  a  dismissal,  the  appellant  contended  that  no  ap- 
peal had  been  taken.  But  department  one  of  the  supreme  court 
'held  otherwise,  and  dismissed  the  appeal,  saying:  "This  statute 
differs  materially  from  the  section  of  the  former  Practice  Act 
regulating  the  mode  of  taking  appeals,  and,  as  a  consequence,  the 
decisions  of  this  court  based  on  the  latter  are  no  longer  applicable. 
As  the  statute  now  is  the  notice  of  appeal  may  be  filed  with  the 
clerk  on  a  day  subsequent  to  that  upon  which  the  service  is  made. 
In  the  language  of  the  statute  'tie  order  of  service  is  immaterial, 
but  the  appeal  is  ineffectual  for  any  purpose  unless  within  five 
days  after  service  of  the  notice  of  appeal  an  undertaking  be  filed, 
or  a  deposit  of  money  be  made'  with  the  clerk,  etc.  In  the  case 
at  bar  it  appears  from  the  certificate  of  the  clerk  that  notice  of 
appeal  was  served  on  the  20th  of  November,  1882,  and  on  the  23d 
of  the  same  month  was  filed  with  the   clerk,  together  with  an 

~M  63  CaI.  880. 
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tmdertaking  oo  appeal.  From  what  has  been  said  it  follows  that 
these  steps  comtitnted  an  effectual  appeal.  No  transcript  oa 
appeal  having  been  filed  within  the  time  prescribed  by  the  rules, 
and  no  extension  of  time  haTing  been  obtained  for  that  purpose, 
the  motion  to  dismiss  must  prevail." 

These  two  cases  lay  down  the  principle  that  the  notice  of  ap- 
peal may  be  served  an  indefinite  number  of  days  before  it  is  filed. 
In  the  first  case  it  was  served  nineteen  days  before,  and  in  the 
last,  two  days  before  it  was  filed.  But  t^e  opinions  do  not  indi- 
cate that  there  is  any  limit  to  the  time  in  which  the  service  must 
be  made ;  and  there  can  be  no  more  reason  to  fix  the  limit  at  nine- 
teen days  before  than  at  any  other  number  of  days  before,  pro- 
vided it  be  kept  within  the  time  allowed  by  law  for  taking  the 
appeal.  And  since  "the  order  of  service  is  immaterial,"  it  may 
be  after  as  well  as  before  the  filing,  and  every  reason  which  can 
be  alleged  to  show  that  it  can  be  an  indefinite  number  of  days 
before  the  filing  goes  equally  to  show  that  it  can  be  an  indefinite 
number  of  days  after  the  filing.  But  if  the  service  can  be  an 
indefinite  number  of  days  before  or  after  the  filing,  it  is  evident 
that  it  gives  the  respondent  do  more  informatioQ  concerning  the 
taking  of  the  appeal  than  he  derives  from  the  statute.  For  it 
simply  informs  him  that,  if  the  appellant  sees  fit,  he  will  at  some 
time  within  the  period  allowed  by  law,  complete  the  taking  of  the 
appeal.  In  other  words,  the  conatructio^n  deprives  the  act  of 
its  character  of  a  notice,  and  renders  it  a  perfectly  idle  cereoiony. 
It  would  seem  that  the  reasons  leading  to  such  a  construction 
ahould  be  very  strong.  But  it  will  be  observed  that  beyond  re- 
ferring to  the  statute  the  court  does  not  specify  any  reason.  The 
deci6i<Kis  seem  to  rest  on  the  words  "the  order  of  service  is  im- 
material." It  is  submitted  with  deference,  however,  that  these 
words  will  not  bear  such  a  construction.  Standing  by  themselves 
they  mean  nothing.  Two  or  more  things  can  be  done  in  a  given 
order;  but  it  is  meaningless  to  speak  of  the  order  in  which  a  single 
thing  is  to  be  done.  Considered  in  connection  with  the  previous 
rule,  however,  it  is  apparent  that  what  is  meant  is  that  the  order 
of  the  service  and  the  filing  is  immaterial.**  This,  however,  is 
very  different  from  saying  that  an  indefinite  time  between  the 
service  and  the  filing  is  immaterial.    And  it  seems  a  much  more 

*»  In  Boyd  v.  Borrill,  60  Cal.  280  to  "whether  the  service  precede  or 

(deciding  a  different  point)   it  was  follow  the  fliing  of  the  notiea  i«  im- 

■aid  that  the  words  were  equivalent  materlKL" 
New  TiUl— » 
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reaaonable  oonstruction  that  the  intention  yna  that  the  acts  diould 
be  done  about  th«  same  time  (i.  e.,  on  the  same  day),  but  that  it 
is  immaterial  which  precedes  the  other.  It  will  be  observed  that 
the  amendment  of  1874  changes  the  provision  of  the  code  as  first 
enacted,  and  is  very  like  the  provision  of  the  act  of  1866.  And 
the  words  mention«d  were  probably  put  in  through  abundance  of 
caution  to  prevent  its  being  supposed  that  it  was  the  intention  to 
revive  the  notion,  held  by  many  practitioners,  that  the  service 
could  not  precede  the  filing  by  the  fraction  of  a  day."  If  this  be 
the  office  of  these  words,  it  would  seem  to  follow  that  the  true  con- 
struction of  the  statute  is  that  the  notice  must  be  served  and  filed 
on  the  same  day,  fractions  of  a  day  not  being  regarded.  It  is 
believed  that  there  must  be  some  limit  of  time  in  which  it  must 
be  served.  The  old  limit  of  five  days  after  the  filing  cannot  apply, 
beeaase,  as  above  explained,  the  failure  of  the  sureties  to  justify 
no  longer  goes  to  the  validity  of  the  appeal."  Leaving  this  limit 
out  of  the  question,  there  remaina  only  a  choice  between  the 
period  presented  by  the  statute  for  the  taking  of  the  appeal,  and 
the  limit  of  one  day  above  mentioned.  It  is  believed  that  the 
latter  is  the  true  limit.  But  it  is  to  be  borne  in  mind  that  the  cases 
last  referred  to  are  the  other  way. 

And  the  same  may  be  said  of  the  later  cases;  and,  whatever 
may  have  been  the  ambiguities  of  the  earlier  cases,  it  is  now  well 
settled  that  there  is  no  foundation  in  the  code  for  the  doctrine 
that  the  notice  mast  be  filed  within  any  specified  number  of  d<ays 
after  service.  The  filing  of  the  notice  is  e  necessary  element 
of  a  valid  appeal,  without  which  no  advantage  that  results  from 
the  taking  and  perfecting  of  an  appeal  can  be  enjoyed  by  the 
appellant,  so  that  the  perils  that  were  at  one  time  believed  to  be 
the  concomitant  of  the  principle  enunciated  in  Hewes  v.  Carville 
etc.  Oo.,  above  cited,  are  to  be  regarded  as  wholly  imaginary. 

In  this  connection,  the  supreme  court,  in  San  Francisco  etc.  Go. 
T.  State  of  California,'"  said ; 

'0  Moet  practitioners  will  remember  But  why  fii  a  limit,  for  this  reBBon, 

how  irideapread  w&b  tbe  notion   that  at  Qve  dajsT     There  is  nothio);  ia  the 

the  service  rould  not  precede  the  filing  statute  to  warrant  this  limit,  and  for 

by  tbe  fraction  of  a  diy.      This  notion  attorneys     residing    in     very    remote 

was  doubtless  erroneous.     See  Wright  places,    some    otber    limit    would    be 

T.  RoBB,  26  Cal.  262.     But  it  obtained  more  convenient, 

ponsiderable  eorrency.  »i»  141  Cal.  354,  74  Pac.  KMT.     See 

"  It  might   possibly   be  saggest^d  h1?o.  Little  v.   Jacks,  68  Cal.   343.   8 

that  a  limit  of  five  days  would  be  con-  Pae,   856,   9  Pac.   264,  II   Pae.   128; 

venient  where  the  attorneys  reside  in  Noonan  v.  Nunan,  76  Cal.  44,  18  Pae. 

different  parts  of  the  state.     And  in  9S;   Robinson  v.  Templar  Lodge,  111 

some   cases   it   would    b«   conrenisnt.  Cal.  41,  45  Pac.  098. 
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"We  have  not  found  that  the  doctrine  of  Hewes  v.  Carville 
Mfg.  Co.,  62  Cal.  516,  has  been  overmled  so  far  as  the  question 
h«re  involved  is  concerned.  The  oases  relied  upon  by  plaintiff 
as  overruling  it  are  cases  relating  entirely  to  the  andertabing  on 
appeal,  which,  to  be  valid,  most  be  filed  within  five  days  after 
the  service  of  the  notice  of  appeal.  "When  it  is  once  conceded,  as 
it  must  be  under  the  decisions,  that  the  filing  of  the  notice  may 
be  on  a  day  subsequent  to  the  service,  and  that  the  code  does  not 
prescribe  any  particular  time  after  service  within  which  sach 
filing  must  be  had,  it  logically  follows  that  the  notice  may  be  filed 
any  time  before  the  expiration  of  the  time  for  appeal.  The  appeal 
is  not  perfected  until  all  the  things  required  by  the  statute  to  be 
done  have  been  done.  The  notice  of  appeal  must  be  served,  the 
undertaking  must  be  filed  within  five  days  after  the  tervice  of  the 
notice,  and  the  notice  must  be  filed.  So  long  as  the  notice  of 
appeal  remains  unfiled  the  appeal  has  not  been  taken,  and  the 
prevailing  party  is  at  liberty  to  proceed,  notwithstanding  the 
service  of  notice  and  the  filing  of  undertaking,  to  enforce  hia 
judgment,  so  that  the  claim  of  plaintiff  that  the  losing  party  may, 
by  failing  to  file  his  notice  of  appeal  after  notice,  'tie  up  the 
judgment  for  six  months  without  ever  appealing,'  is  not  well 
founded.  The  notice  of  appeal  must  undoubtedly  be  both  served 
and  filed  within  the  time  allowed  for  taking  an  appeal,  but  we 
find  no  warrant  in  the  statute  for  holding  that  the  notice  must 
be  filed  within  any  specified  number  of  days  after  service." 

There  has  been  no  amendment  of  the  section  since  1874,  barring 
the  code  commissioners'  amendment  of  1901,  declared  unconsti- 
tutional along  with  all  others  adopted  at  that  time." 

M  In  Newmark's  Code  of  Pro«e(laTe,  on  the  snme  dmj,  the;  will  b«  presnined 
Metion  940  ia  ^ven  as  auiraded  in  to  have  been  contemporaneous.  Bacon 
18S0.     But  tbe  Jaoguage  given  bj  the       v.  Lamb,  4  Colo.  474.     In  which  e' 


learned  annotator  ig  precisely  the  same  it  will   be   presumed    tbat  filing  pie- 

ag  that  of  the  amendment  of  1674.  ceded    Bervice.     Dahl    v.    Tibbals,    S 

Tbe  rule  as  to  tbe  order  of  service  Waeh,  259,  31  Pac.  868.     Bat  in  Wash- 

and  filing  as  outlined  in  other  jurisdie-  ingtoii  the  statute  provides   (see  note 

tions  does  not  var;  widely  from  the  5,    section    207,    ante)     for    filing    to 

California  rule.    In  Daniels  v.  Daniels,  be    within    five    dajs    after    service, 

9  Colo.  133,  10  Pac.  6a7,  it  was  beld  and  the  cases  require  filing  to  be  in 

that  a  notice  of  appeal  is  required  to  accordance     with     the     statute.     See 

be  filed  and  then  served,  and  that  the  Littlejohn    v.    Miller,    5    Wash.    399, 

statute  is  not  complied  with  by  aerv-  31  Pac.  75S;  Watson  v.  Pugh,  9  Wash, 

ing   and   tbcn   filing.     A   notice   first  6<io,  38  Pac.  163;  Ward  v.  Insurance 

served  and  five  minutes  later  filed  in  Co.  (Wash.),  38  Pac.  998;  Puckett  v. 

the  office  of  the  clerk  is  sufficient,  be-  Mood?,  17  Wash.  609,  50  Pac.  494. 
cau!e      practically      contempora neons.  The   requirement   as    to    filing    the 

WiilonRhb7    T.    Brown,    4    Colo.    120.  notice  within  five  days  after  service  is 

Where   service   and   filing   take  plac«  JurisdictionaL     Uibbard  v.  De  Lanty, 
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Under  the  rules  of  tlie  sapreme  court,  objections  to  the  service 
of  the  notice  of  appeal  must  be  taken  before  argament  on  the 
merits,  as  provided  in  rule  15. 

4.  The  Manner  and  Proof  of  Service  of  Notice  of  Appeal. — Under 
the  old  Practice  Act  and  under  the  code  aa  first  enacted,  a  "copy" 
of  the  notice  was  required  to  be  served  upon  the  adverse  party. 
The  amendment  of  1874  required  a  "similar  notice"  to  be 
served.*'  It  might  possibly  be  argued  that  this  change  in  the  lan- 
guage indicated  an  intentiou  that  the  paper  left  with  the  adverse 
party  should  be  ngned  as  an  original  as  well  as  the  one  filed  with 
the  clerk.  But  no  reason  is  perceived  for  requiring  two  originals, 
and  it  is  believed  that  the  words  "similar  notice"  mean  a  copy 
of  the  notice. 

The  service  is  to  be  made  in  the  same  way  as  other  papers  are 
served."  The  ordinary  way  is  to  make  personal  service,  and  take 
the  written  admission  of  the  attorney  served.*'  Such  written  ad- 
mission is  usually  given  as  a  matter  of  course,  unless  there  are 
peculiar  circumstances  in  the  case.  If  the  service  be  not  personal, 
but  be  by  leaving  a  copy  in  the  office  of  the  attorney,  or  if  the 
attorney  refuse  to  give  an  admission,  the  proof  of  service  may  be 
made  by  affidavit."  An  affidavit  of  service  should  show  all  the 
facts  required  by  section  1011  of  the  code."  Thus,  where  the 
notice  was  refused  by  the  attorney  for  the  respondent,  a  showing 
that  the  notice  was  han>ded  to  such  attorney  on  the  day  it  was 

20  Wuh.  539,  58  Fftc.  34 ;  Van  Dusen  In  Amona,  tbe  notiee  moBt  be  filed 

T.  Kelleher,  20  Waah.  716,  SB  P&c.  35;  during  the  term,  and  the  appeal  bond 

BMt  T.  Best,  22  Wash.  695,  60  Pac.  within  twenty  days  after  tbe  adjoum- 

68;  State  t.  Butler,  19  Waeh.  110,  52  ment.     Buff  v.  Hand  (Ariz.),  24  Pac 

Pac.  521;  Collbis  v.  Sinnear,  37  Waeh.  257. 
453,  79  Fac.  095. 

Where   the   notice  was  eerred,  and 
the  original,  with  tbe  return  of  service 

or  acceptance  indorsed   thereon,  filed  "    See,      generally,      Coliunbet      t. 

with  the  clerk,  the  statute  is  fully  com-  Pacheco,  46  Cal.  650. 

*rt    V    irto  ri-„    coo  tion   01   an   aamiBston,   see  x'flopie   v. 

(Or.),  108  Pae.  6^.  Ab  Yute,  66  Cal.  119. 

In  Nevada,  on  th«  other  hand,  filing  „  „            „          «,  .t..  -.„. 

must  precede  service,  as  in  Colorado.  ,   *'  Moore  v  Be»»e,  35  Cal.  184;  and 

Brooks   V.   Nevada   etc.   Co.,   24   Nev.  '""^  »'  Mendioea  v.  Orr,  18  Cal.  368. 

264,  52  Pac.  575;  National  etc.  Co.  v.  •'  DoU  v.  Smith,  32  Cal.  475;  and 

Nevada  etc.  Co.,  24  Nev.  264,  32  Pac,  eee  oases  cited  in  notes  37a,  37b,  373, 

B75.  3rd,  37e,   and   38,  below.     Dalgell   v. 

The  Oregon  rule  ie  substantially  the  Superior  Court,   67   Cal.   453,   7   Pac. 

Bome    as    that    of    Washington.     See  910;  Nathan  v.  Sutpben,  68  Cal.  26'. 

Barde  v   Wilson,  54  Or.  68,  102  Pac.  9  Pac.  110;   Mohr  v.  Byrne    131  Cal. 

301-  Catlin  v.  Jones  (Or.),  108  Pac.  288,  63  Pac.  341;  People  v.  Ferris  Irr, 

633;  Sitz  ».  Swain  (Or.),  109  Fac.  273.  Dial.,  142  Cal.  601,  76  Paa.  881. 
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filed,  and  snbaeqnent  to  the  filing,  by  a  person  competent  to  make 
the  service,  and  that,  after  snch  refasal,  the  copy  of  the  notice 
■was  deposited  <m  the  table  in  front  of  and  in  the  presence  of  sach 
attorney,  was  held  to  be  mifiBoient."'  And,  where  the  attorney 
was  absent,  a  showing  that  the  copy  of  the  notice  was  left  on  the 
desk  of  snch  attorney,  in  his  office,  in  the  presence  of  the  person 
in  charge  of  the  office  at  the  time,  and  that  the  attention  of  sai'i 
last-named  person  was  called  to  the  notice,  was  held  to  be  a  sufQcient 
service  and  proof  of  service  within  the  meaning  of  section  1011, 
Code  of  Civil  Procedure."* 

On  the  other  hand,  an  affidavit  showing  merely  that  "there  was 
no  person  in  aaid  front  room"  where  the  notice  was  left,  was  held 
insufficient.  It  was  snggested  that  there  might  have  been  some- 
one in  the  rear  or  other  room  of  the  office  of  the  attorney  sought 
to  be  served,  authorized  to  receive  the  notice.*'"  So  where  the 
affidavit  failed  to  show  whether  the  attorneys  for  the  respond- 
ent were  absent  from  their  ofBce,  or  whether  any  clerk  was 
present,  or  anyone  in  charge  of  the  office,  or  at  what  time  of  the 
day  the  notice  was  left,  or  whether  the  office  was  open  or  closed, 
was  held  wholly  insufficient.  The  affidavit  merely  averred  that 
the  notice  was  left  at  the  office  of  the  attorneys,  and  it  was  sug- 
gested that  the  office  nmy  have  been  closed,  and  the  notice  left 
on  the  outside;  or  that  the  office  might  have  been  open,  in  which 
eveat  the  affidavit  should  have  stated  that  the  notice  was  left  in 
a  conspicuous  place  as  well  as  all  the  other  facts  which  must 
exist  to  make  such  service  sufficient."' 

The  affidavit  of  service  must  also  show  affirmatively  that  it 
was  made  by  a  person  over  eighteen  years  of  age  at  the  time  of 

■»  Nathui  T.  Bntpheii,  68  CH.  287,  for  iteelf  that  tho  place  wa^  a  eon- 

9  Pac.  110.     Thia  was  obviously  made  apicuoua  one. 

at  the  time  it  waa  believed  to  be  esseu-  In  Herman  v.  Huteheaon,  33  Or.  239, 

tial  tbat  service  should  he  aubaequent  53  Pac.  469,  it  was  beld  that  whero 

to  the  filing  of  the  natiee.  the  conatable'a  return  stated  that  hs 

>ib  People  V.  Ferris  Irr.  Dist.,  142  served  the  notice  "within  the  countj 

Cal.  601,  78  Pac.  381.  of   Coos   and    state   of   WaBhington," 

tro  Dalzell    v.    Superior    Court,    67  it  was  held  inaufficient  in  not  slating 

CaL  453.  7  Pac.  910.  that  Jt  waa  served  in  the  constable^a 

i«  Mohr  V.  Byrne,  131  Cal.  288,  63  own   prcrinct. 

Pac.  341.  In  Fairfield  v.  Binnian,  13  Wash.  1, 

In  Elder  ».  Frevert,  18  Nev.  278,  3  42   Pac.   832,  it  waa  held  that  proof 

Pac.  237,  it  was  held  that  where  aer-  of  service  whieb  did  not  state  that  it 

rice  waa  bj  leaving  a  copy  in  a  con-  was  served  within  the  boura  or  in  the 

apicuous  p^ca  in  the  attorney's  office,  manner    prescribed,   but    merely    that 

the  facta  should  be  set  out  tcuchinf;  service    consisted    in    ddivering    and 

the  actual  place  where  the  notice  was  leaving  a  copy  at  the  office  of  tha 

left.     The  court  should  be  able  to  see  attarneys,  was  insufEleieat. 
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the  service ;  "*  and  if  the  service  be  b7  mail,  the  affidavit  should 
show  all  the  facts  required  by  sections  1012  and  1013  of  the  code,** 
a  strict  compliance  with  the  statute  being  required.  For  example, 
it  must  appear  that  the  residences  of  the  attorneys,  as  given,  were 
the  residences  on  the  day  the  notice  was  served,"*  and  it  must 
appear  that  the  attorneys  reside  in  different  places."" 

It  is  to  be  borne  in  mind  that  the  rules  which  govern  the  appli- 
cation of  section  1011   et  seq..  Code  of  Civil  Procedure,  are  limited 


■»  MajDBTd  V.  UcCrelliili,  57  Cal. 
3S5;  HawBrd  t.  Qallona;,  60  Cal.  10; 
Weil  T.  B«nt,  60  Cal.  603 ;  Doerfler  t. 
Schmidt,  64  Cal.  2G5,  30  Pae.  836; 
Horton  T.  Osllardo,  88  Cal.  581,  28 
Pac  375. 

In  Oregon  it  baa  been  held  that  an 
appellant  cannot  aerre  his  own  notice 
of  appeal  from  a  jnat ice's  court. 
WiUiams  v,  Schmidt,  14  Or.  470,  13 
Pae.   305. 

In  Washington  it  haa  been  held  in 
effect  that  plaintiffs  in  error  could 
not  serve  a  copartj  in  the  court  below. 
Nelson  v.  Territotj,  1  Wash.  JiS,  23 
Pac.  1013.  But  an  attorney  maj  ,  not 
being  an  interested  partj  within  the 
statute.  Horr  v.  Aberdeen  etc.  Co.,  7 
Wash.  354,  35  Pbc.  125. 

■«  People  T.  Alameda  T.  Co.,  30  Cal. 
1S2;  Moon  V.  Berne,  35  Cal.  184; 
Beed  v.  Allison,  61  Cal.  461 ;  Steele  v. 
Supervisors.  62  Cal.  6;  Hogs  Bach  Co. 
V.  New  Basil  Co.,  63  Cal.  121;  Cun- 
ningham V.  Warnekj,  61  Cal.  507;  In- 
snranee  Co,  v.  Sbcphardson,  76  Cal. 
370,  18  Pac.  398;  Linforth  v.  White, 
129  Cal.  188,  61  Pac.  910. 

>s>  Perri  v.  Beaamont,  88  CaL  108, 
25  Pac.  HOB. 

The  parties  must  reside  in  different 
places.  De  Roberts  v.  Stiles,  24  Wash. 
611,  64   Pac.   795. 

Tf  nothing  appears  in  the  record  it 
will  be  presumed  that  all  parties,  tbe 
person  required  to  serve  aad  the  per- 

I    upon    whoiT>   service   in   required, 


'xided  i 


the  SI 


9  Pac.  997,  44 
Pac.  288. 

It  is  not  necessary  that  service 
should  be  made  in  the  county  of  the 
party's  residence.  He  may  be  served 
wherever  found.  Long  Creek  etc.  Co. 
V.  State  Ins.  Co.,  29  Or.  569,  46  Pac, 
366.  Thus  it  is  not  necessary  in  the 
caM  of  an  admission  of  service  that 


tbe  proof  failed  to  state  where  tbe 
service  was  made.  Sackman  v.  Thomas, 
24  Wash.  660,  64  Pac.  619. 

A  nonresident  defaulting  defendant 
may  be  served  by  mail.  Titiman  v. 
Alamaace  Co.,  9  Idaho,  340,  74  Pac 
529. 

"»  Seed  V.  AlUson,  61  Cal.  461; 
Murdock  v.  Clarke,  73  Cal.  25,  14  Pac. 
3S5;  Tbompson  v.  Brannan,  76  CaL 
618,  18  Pae.  783;  Luck  v.  Luck,  83 
Cal.  S74,  23  Pae.  1035;  Self  ridge  v. 
Paiton,  135  Cal.  281,  67  Pac.  138. 

In  the  first  two  eases  here  cited  it  wa« 
held  that  not  only  must  it  appear  that 
the  Bttoruejs  reside  in  different  plaeei, 
but  the  notice  must  be  actually  de- 
posited in  the  postofEce  at  tbe  res- 
idence of  the  appellant's  attorney,  and 
tbat  unless  so  deposited,  or  if  it  were 
deposited  elsewhere,  it  was  in  effect 
no  service  at  all,  unless  there  was  an 
additional  showins  that  the  attorney 
to  whom  it  was  addressed  actually  re- 
ceived it.  To  this  extent,  however,  tbe 
wrong,  and  was  so  held 


>n5   under 

must  be  made  to 

I,  but  when  so 

tcrg  not  where 


in  Luck  v.  Luck. 
ia   relied   upon,   the   e 
which  it  is  permitted 
appear  without  queatioi 
made  to  appear,  it  ml  ' 
the  notice  is  posted. 

In  Prefumo  v.  Bussell,  148  Cal.  451, 
63  Pac.  810,  it  was  held  that  snviee 
by  mail  two  han'Ired  and  fifty  miles 
gives  ten  days  eitra  under  section 
1013,  Code  of  Civil  Procedure,  and 
that  this  fact  is  not  affected  by  an 
acknowledgment  of  receipt,  allfaough 
such  acknowledgmeot  might,  under  the 
role  stated  in  Heinlen  v,  Heilbron,  M 
Cal.  636,  30  Pac.  8,  and  f^bearman  v. 
Jorgensen.  106  Cal.  4S3.  39  Pac.  863, 
be  proof  of  personal  sirvice  by  maiL 

See.  also,  Bowen  v.  Cain,  7  Waab. 
469,  35  Pac.  369. 
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exclusively  to  eonatructive  or  substituted  aervice.  They  do  not 
apply  where  the  service  is  actual.  Jurisdiction  does  not  depend 
upon  proof  of  service,  but  upon  service  itself.**'  So  if  actual 
service  can  be  shown,  no  possible  necessity  for  the  application  of 
any  of  the  statutory  provisions  as  to  constructive  or  substituted 
service  can  arise.  If  respondent's  attorney  has  been  served  with 
a  sufficient  notice,  and  the  fact  of  such  notice  can  be  shown,  it 
matters  not  how  such  service  was  accomplished.  It  is  only  when 
actual  service  is  impossible  or  impracticable  that  the  necessity  for 
constructive  substituted  service  arises,  and  it  then  becomes  neces- 
sary to  make  strict  application  of  the  statutory  rules  governing 
such  service.  In  such  case  it  is  incumbent  upon  him  who  seeks 
to  dispense  with  the  necessity  for  actual  service,  to  make  a  clear 
and  explicit  showing  upon  the  reord,  not  only  that  a  proper  case 
exists,  within  the  terms  of  the  statute,  to  entitle  him  to  the  benefit 
of  the  same,  but  that  the  mode  of  service  adapted  to  the  particular 
case  has  been  strictly  followed.'*'' 

The  proof  of  service  in  the  transcript  cannot  be  contradicted' 
by  afBdavit.**    But  a  mistake  in  the  record  may  be  corrected  on 

held  Uut  HabBtituted  service  bj  m&il 
is  pernUiible  0DI7  in  tbe  cases  aod 
in  the  maniieT  provided  b;  statute, 
and  it  is  incumbeot  on  one  who  serves 
the  notice  of  appeal  in  that  waj  to 
make  a  clear  shoning  upon  the  record, 
not  onl;  of  a  proper  case,  but  tbat 
the  node  of  eerviM  pointed  out  has 
been  etrictlj'  followed.  And  in  Shear- 
man V.  Jorgenaen,  106  Cal.  483,  39 
Pac.  S63,  the  supreme  court  held  that 
80  long  aa  tbera  wa«  an  adequate 
showing  of  the  actual  receipt  01  the 
notice,  however  the  service  maj  have 
been  accamplished,  whether  b^  mail  or 
b7  hand,  the  result  would  be  a  per- 
sonal service,  and  not  a  eubstituted 
service,  which  is  intended  to  take  the 
place  of  a  personal  service  wbeia  the 
latter  is  not  possible. 

»»  Boston  v.  HajneB,  31  Cal.  107; 
In  re  Fifteenth  Avenue  Eitenston,  54 
Cal.  179.  See,  also,  note  4  to  section 
209;  and  compare  Bonds  v.  Hicltman, 
29  Cal.  460. 

The  return  is  the  sole  evidence  of 
service,  and  cannot  be  aided  by  an  affi- 
davit dehOTt.  Cornell  Univeraity  v. 
Benny  etc.  Co.,  15  Wash.  433,  4fl  Fae. 
654. 


»s«  See  In  re  Newman,  75  Cal.  213, 
7  Am.  St.  Sep.  146,  16  Pac.  S87; 
Siehler  v.  Look,  93  Cal.  600,  29  Pao. 
S20;  Bank  of  Orlend  v.  Dodson,  127 
Cal.  20s,  78  Am.  St.  B«rp.  42,  59  Pae. 
5B4i  EsUte  of  Eikerenkottef,  126 
Cal.  54,  58  Pac.  370;  Sutter  Co.  v. 
Tisdale,  1E8  Cal.  180,  60  Pac.  757. 
See  section  2T3,  pott. 

It  matters  not,  therefore,  where  ser- 
vice of  notice  was  made  by  mail,  that 
it  was  directed  to  the  attorney  for  the 
respondent  at  a  poetoffice  different 
from  that  where  hie  office  was  located, 
if  it  can  be  shown  that  such  attorney 
actually  received  the  notice.  Heinlen 
V.  Heilbron  94  Cal.  636,  30  Pac.  8. 
See  note  3Sb,  supra. 

SM  In  Siehler  v.  Look,  S3  Cal.  600, 
29  Pac.  220,  it  was  held  tbat  where 
there  is  an  affirmative  showing  of  the 
actual  receipt  by  the  proper  person  of 
B  notice  of  appeal,  the  method  of  ser- 
vice is  of  no  consequence.  But  if  this 
■bowing  of  actual  service  is  not  ob- 
tainable, and  constructive  or  sub- 
stituted service  must  be  relied  upon, 
then  there  must  be  a  showing,  6rst,  of 
s  proper  eaae,  and  second  of  a  proper 
method.  Tbos,  in  Heinlen  v.  Hetl- 
bnin,  94  CaL  630,  30  Fae.  S,  it  was 


Digitized  ByGOOgle 


1210 


IFFBAU,  HOW  TAKEK . 


1144 


motion  as  for  dimintitioii  of  reoord.**  And  a  defective  afRdavit  of 
service,  or  an  objection  to  proof  of  service,  may  be  obviated  bj 
filing  a  new  and  rofficient  affidavit.*^ 

In  some  statea  provision  is  made  for  the  giving  of  notice  in  open 
court,  at  the  time  of  the  rendition  of  the  judgment,*""  or  upon  the 
denial  of  the  motion  for  new  trial,  where  such  motion  suspends 
the  judgment,"'  The  practice  is  simple,  and  readily  outlined  in 
the  decision.*** 

5.  Waiver  of  Irregularities  in  ike  Service,  Waiver  of  Service,  and 
Waiver  of  Notice. — There  seems  to  be  no  good  reason  why  the  par- 
ties should  iK)t  be  allowed  to  waive  irregularities  in  the  service  of 
the  notice,  or  even  to  waive  service  itself.  Service  of  notice  of 
appeal  is  no  more  jurisdictional  in  character  than  is  service  of  the 
summons  in  an  action,  which  can  be  waived.***    As  to  waiver  of 


*B  Ab  to  which,  SM  section  271,  pott. 
And  see  Heinleo  t.  Heilbron,  94  C&L 
636,  30  Pao,  8;  Sutter  Co.  v.  Tisdale, 
128  Cal.  ]S0,  SO  Pae.  TST;  Martin  t, 
De  Oraelas,  139  CbI.  41,  72  P&e.  440. 

The  return  of  service  may  be 
amended  bo  aa  to  conform  to  tha 
factB.  Dolph  V.  Niokum,  2  Or.  202; 
Barbre  v.  Qoodale,  28  Or.  465,  38  Pac 
67,  43  Pae.  37S. 

M«  In  Perri  v.  Besumont,  88  CaL 
108,  25  Pac  1109,  th«  appellsnt  was 
permitted  to  show  bj  a  new  aSdavit 
of  service  that  respondent's  attorney 
Tended  at  a  certain  place  on  the  8th, 
the  d&te  of  Berviee,  iOBtead  of  resides 
tbere  on  the  10th,  the  date  of  the 
affidavit,  the  original  affidavit  of  Ber- 
viee making  use  of  the  present  instead 
of  the  past  tense.  See  eases  eited  in 
note  40,  twpra, 
,  *ob  Or,  in  the  case  of  a  judfpnent 
of  dismiBsal,  where  the  court  signs 
the  judfrment,  and  it  is  regularly  en- 
tered by  the  clerk,  at  that  time.  Carl- 
son T.  Curren,  48  Wash.  240,  93  Pac. 
315.  And  this  would  seem  to  be  the 
case  where  the  appeal  is  from  an 
order,  and  the  same  is  signed  or  en- 
tered. See  Northern  etc.  Co.  v. 
Hender,  12  Wash.  559,  41  Pac.  913. 
See  Cueick  t.  Beyers,  5  Wash.  98,  31 
Pac.  422. 

fe  Bee  Chilcott  t.  Qlobe  etc.  Co., 
40  Wash.  302,  9S  Pac.  264. 

•o<  In  Ranaban  v.  Gibbons,  23 
Wash.  2S5,  62  Pac.  773^  it  wu  held 


that  a  notice  that  defendants  "in- 
tended to  appeal"  given  in  open  court 
was  sufficient,  tbe  word  "intended" 
being  manifestly  an  inadvertence. 

It  is  not  necessary  that  the  minutea 
should  show  that  the  clerk  was  di- 
rected to  make  an  entry  of  oral  notice 
of  appeal.  That  will  be  presumed. 
Ranaban  v.  Qibbons,  tupra. 

An  oral  notice,  given  in  open  court, 
at  tbe  time  of  the  rendition  of  the 
indgment,  is  sufficient.  Seattle  v. 
Liberman,  D  Wasb.  276,  37  Pac.  433; 
£lma  V.  Carney,  4  Wash.  418,  30  Pac 
732. 

A  sobeequent  vrritten  notice  or  any 
other  notice  it  not  noeeBBary.  Uoore 
T.  Brownfield,  7  Wasb.  23,  34  Pac 
190. 

The  presencA  of  the  respondent  at 
the  time  the  notice  is  given  is  not 
necessary,  and  if  within  the  time  re- 
quired by  law,  it  need  not  be  given 
nithin  tbe  term  or  at  the  time  tbe 
judgment  was  rendered.  McMillan  v. 
Mau,  1  Wasb.  26    23  Pac.  441. 

See  section  1496,  Revised  Statutes 
of  Ariiona;  section  3136,  Compiled 
Laws  of  New  Mexico;  section  550, 
Lord's  Oregon  Laws;  section  1719, 
Rem.  tc  Bal.  Codie  of  Washington 
(section  6503,  Bal.  Code). 

*<>*  See  Hibemia  etc,  Soc  t.  Lewis, 
111  Cal.  619,  44  Pac  175,  ^lotod  be- 
low; and  see  Burnett  ▼.  Pierey,  149 
Cal.  178,  86  Pac.  603. 


Digitized  ByGOOgle 


lltf  BERT1CB  07  THE  NOTICB  OF  APPSUi.  {  210 

tlie  notice  itself,  the  question  ia  not  free  from  doubt,  although  it 
is  b^ieved  that  such  a  waiver  is  not  authorized. 

In  the  ease  of  Hibemia  etc.  Soc.  ▼.  Lewis,*°'  the  inpreme  court 
made  ose  of  the  following  language  in  this  connection : 

"The  notice  of  appeal,  hj  which  the  adverse  party  is  brought 
under  the  jurisdiction  of  the  court,  correspoDda  to  the  summons 
by  which  be  is  brought  before  the  superior  court,  although  the 
service  thereof,  instead  of  being  personal,  may  be  made  upon  his 
attorney.  The  notice  ita^,  like  the  issuance  of  the  summons, 
may  be  waived.  A  voluntary  appearance  will  be  equivalent  to 
a  peraoBsI  service  of  the  notice,  but  the  waiver  of  the  service  is 
insufficient.  There  must,  in  addition,  be  given  a  notice  of  ap- 
pearance, either  in  person -or  by  attorney." 

Again:  "  ....  As  it  is  only  necessary  that  such  adverse  party 
be  before  the  appellate  court  in  such  a  manner  that  he  will  be 
bound  by  its  judgment,  it  is  immaterial  whether  his  presence  is 
by  a  voluntary  appearance,  or  whether  he  has  been  brought  here 
by  a  hostile  notice  from  the  appellant.  A  respondent  who  is 
properly  before  the  court,  and  who  claims  that  another  party  to 
the  action  ia  an  adverse  party  who  should  also  be  before  the  court, 
cannot  object  to  the  manner  by  which  the  court  obtains  jurisdic- 
tion of  such  party,  whether  it  is  by  voluntary  appearance,  or  upon 
the  service  of  «  notice  of  the  appeal." 

In  this  ease,  which  was  a  motion  to  dismiss  for  failure  to  serve 
all  the  adverse  parties,  the  appellant  sought  to  cure  the  defect 
by  filing  an  express  waiver  of  service  of  the  notice  of  appeal, 
signed  by  the  attorneys  for  the  party  who  had  not  been  served. 
In  the  language  above  quoted,  the  court  plainly  intimated  that 
service  of  notice  might  be  wiived,  but  waiver  in  this  instance  was 
held  ineffectual  for  two  reasons :  First,  because  the  act  of  waiver 
was  not  followed  by  some  act  equivalent  to  appearance;  and 
second,  because  the  notice  of  appeal  had  not  been  directed  to  tho 

«ol  111     CaL     519,    44    Pae.     175.  its  part  would  have  been  held  cffeotbe 

From  the  Micond  ({round  upon  wbieh  for  the  purjioae.     For  thin  re&sou  Ibis 

thig  appeal   tras   diBmiEMd,   it   ia   ap-  ease,  which  is  more  often  relied  upon 

parent  that  eo  far  as  the  Santa  Cruz  la  authority  for  the  doctrine  of  waiver 

Bock   Pavement   Co.,   which   was   not  of  notice,   does  not  support  the  doe- 

■orred,  ma  concerned,  its  waiver  of  trine    at    all,    but,    on    the    contrary, 

MOlte*   was    regarded    as    ineffectual,  practicallj   holds   that   notice   cannot 

bwaoM  aa  to  It  there  was  no  notica  be    dispensed    with,   although    Bervic« 

of   appeal.     Had   Iti   name   been   in-  may,  b;  an/  act  that  may  be  fairly 

claded  in  the  notice,  there  is  no  qnea-  regarded  aa  an  appearance. 
tian  but  that  the  attempl«d  waivei  on 
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party  at  idl.  The  language  of  the  learned  justice,  aa  above  qtroted^ 
in  80  far  as  it  expresses  an  opinion  that  the  notice  itself  might  be 
■waived,  is  «learly  an  inadvertence.  Nevertheless,  it  is  fair  to 
state  that  the  language  in  question  was  quoted  with  unqualified 
approval  in  a  later  case,"*  and  the  court  has  made  use  of  similar 
language  oQ  nwre  than  one  occasion  since  the  opinion  was  deliv- 
ered,"'" In  no  decision,  however,  has  the  doctrine  received  an 
anqualified  indorsement  upon  a  fair  presentation  of  the  question. 
There  is  a  wide  difference  between  waiver  of  service  of  notice 
and  waiver  of  the  notice  itself.  Waiver  implies  consent,  and  con- 
sent may  excuse  error  or  omission,  but  cannot  confer  jurisdiction. 
Yet,  to  say  that  an  appeal  may  be  perfected  by  the  mere  appear- 
au'oe  of  a  party  in  the  appellate  court,  by  attorney,  without  a 
notice  of  appeal  at  all,  is  to  confer  jurisddction  by  consent,  and 
is  diajuetrically  opposed  to  the  well-settled  doctrine,  enunciated 
in  numerous  decisiona,  that  appeals,  being  creatures  of  statute, 
must  be  perfected  in  the  manner  prescribed.  By  the  code,*"*  the 
solitary  instrument  whereby  each  and  every  appeal  authorized 
therein  is  initiated  is  the  notice  of  appeal,  and  its  filing  and  ser- 
vice constitutes  the  sole  method,  under  the  statute,  of  taking  an 
appeal.*"™  But  aside  from  such  filing  and  service,  the  same  sec- 
tion confers  upon  the  notice  certain  characteristics  which  may  be 
fairly  said  to  give  it  an  individuality  of  its  own.  For  example, 
it  is  notice  to  the  clerk  and  the  court  of  the  extent  of  the  pro- 
posed appeal,  as  the  filing  is  notice  of  the  taking  of  the  appeal. 
Without  it,  neither  the  court  nor  the  clerk  would  have  any  record 
notice  whatever  as  to  whether  the  appeal  was  from  the  whole  or 
merely  a  part  of  the  judgment  or  order;  or,  if  the  latter,  from 
what  specific  part.  If  called  upon  to  issue  an  execution  for  the 
satisfaction  of  the  part  not  appealed  from,  the  sole  source  of  in- 
formation upon  the  subject  would  be  the  appearance  of  the 
respondent  in  the  appellate  court,  and  this  would  certainly  not 
be  available  to  the  clerk  of  the  superior  ooarL  Finally,  having 
a  jurisdictional  function  of  its  own,  it  is,  by  another  section  of  the 

«t  See  Burnett  v.  Piercy,  149  CbI.  Cal.  90,  92  Pttc.  74;   and  cases  cited 

178,  86  Pac.  603.  below. 

Mb  See  Bell  v.  San  Fran^^isco  Sav-  •ok  See  Bection  940,  California  Cade 

ings  Union,  153  Cal.  64,  94  Pac.  225 ;  of  Qvil  Procoduie. 

and  look  at  Nilea  t.  Gonzalez,  152  •vu  See  Bection  206,  ante. 
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code,  *■■  given  a  place  in  the  record.  To  say  that  as  appeal  might 
be  takeo  without  a  notice  of  appeal  would  be  to  assert  that  an 
appeal  might  be  taken  and  perfected  by  means  of  an  incomplete 
judgment-roll,  which,  in  turn,  would  be  to  say  that  an  appeal  might 
be  taken  without  any  record  at  all,  for  if  one  essential  part  of  the 
judgment-roll  may  be  dispensed  with  by  consent,  every  essential 
part  may  be  dispensed  with  in  the  same  way,  and  parties  may, 
by  some  sort  of  consent  presentation,  take  an  appeal  without  com- 
pljdng  with  any  part  of  the  statute. 

The  reasons  here  given  for  the  necessity  of  a  notice  of  appeal, 
even  though  it  may  be  irregular,  in  form  or  substance,  or  irregu- 
larly served,  or  even  not  served  at  all,  if  service  is  waived,  have 
been  described  as  technical,  but  so  are  the  reasons  which  sustain 
meet  rules  of  practice.  Whether  technical  or  otherwise,  tbey  are 
the  reasons  usually  offered,  and  seem  to  sustain  the  theory  ad- 
vanced. 

As  to  the  method  of  waiver,  or  what  acts  may  be  held  to  accom- 
plish it,  no  clearly  outlined  rules  have  been  framed,  beyond  the 
general  requirement  that  those  acts  only  which  may  be  fairly  re- 
garded as  entry  of  appearance  in  the  higher  court  will  be  held  to 
effect  a  waiver  of  service.  Where  service  was  required  to  be  prior 
to  filing,  it  seemed  to  have  been  held  that  argument  upon  the  merits 
was  a  waiver  of  the  objection  of  want  of  service,*'  and  this  seema 
to  have  been  the  foundation  for  the  rule  of  court  which  in  its  pres- 
ent form  is  numbered  XV.*'  But  objections  already  reserved  could 
not  be  waived  by  implication." 

In  the  later  decisions  waiver  seems  to  be  confined  to  stipulations. 
In  Valley  etc  Co.  v.  Struck,**  where  there  was  a  stipulation  that 
the  parties  abide  the  decision  upon  another  appeal,  it  was  held 
to  be  a  sufficient  appearance  for  the  purpose.  This  was  hardly 
waiver,  but  it  has  been  cited  as  such.  In  Burnett  v.  Piercy,**  there 
was  a  stipulation  to  the  effect  that  the  appeal  had  been  duly  taken 
and  perfected,  and  the  court  held  that  this  was  in  effect  a  waiver 
of  service  of  notice.    It  is  to  be  observed  that  in  this  ease,  which  is 

Mb  Section  950,  951  and  963,  CaU-  «*  See  144  CM.  xItU. 

fonua  Code  of  Cinl  Proeednre.  *■  Look  at  Monlton  r.  'EUnaikae,  80 

•I  Bee  Warner   t.   HoIdibd,  as  ex-  Oil.  5S7. 
plained  in  Buffendean  r.   Edmonaon,  t*  148  Cal,  Z66,  80  Pae.  405. 

24  CaL  94.  «>  140  Cal.  ITS,  80  Pae.  603. 
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Bometimes  cited  in  support  of  the  doctrine  that  the  notice  of  appeal 
may  be  waived,  the  stipulation  was  to  the  effect  that  the  notice  had 
been  acually  served,  not  that  it  might  be  dispensed  with.** 

It  is  well  settled  that  only  such  acts  as  may  be  said  to  constitnte 
an  appearance  of  the  party  not  served  will  be  regarded  as  waiver 
of  service.*^  Also,  it  has  been  held  that  jurisdiction  cannot  be  con- 
ferred by  aji  act  of  waiver  made  after  the  time  for  taking  the 
appeal  has  expired.** 

The  third  paragraph  of  section  941b,  Code  of  Civil  Procedure, 
referring  to  the  manner  of  taking  an  f^peal  under  the  new  and 
alternative  method,  provides  as  follows :     * 

"This  notice  need  not  be  served  upon  any  of  the  parties  to  the 
action  or  the  proceeding,  or  their  representatives  or  attorneys,  but 
when  filed  within  the  time  herein  specified  it  shall,  without  further 

<•  In  Bell  T.  San  Francisco  Sav- 
ings Union,  153  CaL  64,  94  Pac  225, 
the  court  said : 

"It  is  no  doubt  true,  am  contended 
b7  the  appellant  Teresa  Bell,  that  the 
appellate  .court  maj  obtain  juriadic- 
tioa  of  an  appeal  as  well  bj  roLun- 
t&tj  (nitraace  of  appearance  hj  an 
adverse  partj,  as  bj  the  service  of  a 
notiM  of  appeal  upon  him."  Citing 
Hibernia  Ate.  Soc.  t.  Levis,  Valley 
Lumber  Co.  t.  Struck,  and  Burnett  t. 
Pien^,  tupra. 

It  is  to  be  observM,  as  stated  in 
the  text,  that  in  all  eases  nbere  a 
stipulation  is  relied  upon,  it  is  to  the 

C.eral  effect  that  the  appeals  have 
n  duly  taken  aad  perfected,  fol- 
lowing the  general  character  of  the 
stipulation  in  Carey  v.  Brown,  68  CaL 
180.  In  other  words,  the  stipulation 
Is  that  the  thing  required  to  ba  done 
has  been  done,  net  that  it  may  be 
omitted.  In  this  sense  only  has  it 
ever  been  held  that  even  service  of 
notice  might  be  dispensed  with,  to  say- 
not  hing  of  notice  Itself. 

Upon  the  sabject  of  waiver  in  other 
jurisdictions,  see  Robertson  v.  O'Rilaj, 
14  Colo.  441,  24  Pac.  560;  Goby  v. 
Halthusen,  IS  Colo.  10,  26  I^c.  148. 

In  Marx  v.  Lewis,  24  Nov.  306,  53 
Pac.  600,  it  was  held  that  the  stat- 
utory provision  requiring  the  giving 
of  notice  must  ba  followed.  In 
Brooks  V.  Nevada  etc.  Co.,  24  Nov. 


204,  52  Pae,  575,  it  was  held  that 
respondent  did  not  waive  any  objec- 
tion to  the  service  or  Uie  fljing  of 
the  notice  of  appeal  by  propoBing 
amendments  to  the  statement;  nor  by 
filing  stipulations  postponing  oral 
arguments. 

In  Sawtelle  v.  Weymouth,  14  Wash. 
21,  43  Pac.  1101,  it  was  held  that  the 
statutory  provision  for  notice  of  ap- 
peal is  jurisdictional,  and  that  it 
could  not  be  waived  by  stipulation  of 
the  parties. 

Th0  filing  and  service  of  the  notice 
of  appeal  within  the  time  prescribed 
is  essential  to  clothe  the  supreme 
conrt  wtth  jurisdiction  to  adjudicate 
whatever  questions  are  properly  raised 
od  appeal.  Anderson  v.  Halthusen, 
80  Utah,  31,  83  Pac.  560. 


court  jnrisdietioD,  and  c 

be   waived   by   the   parties.     Bodman 

V.  Hanniag,  50  Or.  506,  93  Pac  366. 

"  See  Hibernia  etc  Co.  v.  Lewis, 
111  Cal.  519,  44  Pac.  175;  Burnett  v. 
Piercy,  149  Cai.  178,  86  Pac.  603; 
Bell  V.  San  Francisco  Savings  Union, 
153  Cal.  64,  S4  Pac.  225. 

u  Niles  V.  Goazalei,  152  Cal.  90, 
92  Pae.  74;  Bell  v.  San  Francisco 
Savings  Union,  153  Cal.  64,  94  Pac 
225:  and  see  Perkins  v.  Cooper,  87 
Cal.  241,  25  Pac  411. 
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actioB  OD  the  part  of  the  appellant,  transfer  the  cause  for  decision 
and  detencinatioQ  to  the  higher  conrt." 

Under  this  provision  the  supreme  court,  in  Mitchell  v.  California 
etc.  Co.,**  held  that  service  of  the  notice  of  appeal  upon  adverse 
parties,  as  practiced  under  the  old  method  as  provided  in  section 
940  of  the  same  code,  was  not  required  under  the  new  method. 
"No  service  of  the  notice  of  appeal  is  required.  In  fact,  it  is  ex- 
pressly dispensed  with." 
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CHAPTER  XXXIV. 

UNDBETAKINa  TO  REKDER  APPEAL  EFFECTUAL. 

;  211.     Neeessity  for  wa  undertaking  for  costs  and  damagea. 

g  212.     Time  witbiii  which  tlie  uitdertaking  mutt  be  filed. 

I  ai2a.  Waiver  o(  nndertaking. 

g  213.     ConteiLts  of  undertaking. 

g  214.    Curing  defective  undertaking  bj  filing  »  new  one  in  the  appdlst* 

g  214a.  nndertakings  by  bonding  companies. 

§  211.  An  Appeal  if  not  Effectual  for  Any  PmpOM  Without 
an  Undertaking  t<a  Oosts  and  Damages. — As  will  be  shown  in  an- 
other place,  certain  undertakings  are  provided  for  the  purpose  of 
staying  execution.^  Those  undertakings  are  distinct  from  that 
under  consideration  here,  which  (although  in  some  cases  it  effects 
a  stay)  is  mainly  for  the  purpose  of  validating  the  appeal. 

No  undertaking  ia  required  where  the  appeal  is  by  the  state  or 
the  people  thereof,  or  a  state  ofScer  io  his  official  capacity,  or  by  a 
county,  city  and  county,  city  or  town.*    Nor  where  the  appellant 


I  8e»  chapter  35,  berein. 

"  Section  1058,  California  Code  of 
Civil  Procedure;  Laws  of  1S56,  pp.  26, 
27  J  People  y.  Clingan,  5  Cal.  389;  Peo- 
ple V.  Supervisors  Marin  Co.,  10  Cal. 
344;  Warden  v.  Mendocino  Co.,  32 
Cal.  6S5;  Morgan  v.  Menzies,  60  Cal. 
341;  Scheerer  v.  Edgar,  67  Cal.  377, 
7  Pne.  760;  Lamberson  t.  Jefferds, 
116  Cal.  492,  43  Pac.  4S5;  Uejer  y. 
San  Diego,  130  Cal.  60,  62  Pac.  211  j 
Mitchell  T.  Board  of  Education,  137 
Cal.  372,  70  Pac.  ISO;  San  Franciseo 
etc.  Co.  V.  State.  141  Cal.  354,  74  Pac. 
1047;  also  Coborn  v.  Brooks,  78  CaL 
443,  21  Pac.  2;  Von  Schmidt  v. 
Widber,  99  Cal.  511,  34  Pac.  lOB; 
San  Luis  Obispo  v.  Oreenburg,  120 
Cal.  300,  52  Pac.  797. 

It  is  to  be  noted  that  Bcetion  1058, 
Code  of  Civil  Procedure,  does  not,  in 
terms,  include  eount?  officials.  The 
supreme  loart,  however,  in  Lamberwn 
V.  Jefferds,  tvipra,  bcld  that  it  would 
be  applied  to  such  officials  in  all  cases 
where  it  appeared  that  the  county 
was  really  the  party  in  interest.  In 
this  case  the  defendant  waa  a  countj 


auditor,  defendant  in  a  niondaintM 
proceeding,  and  he  aougbt  to  make 
application  of  the  clause  of  section 
946,  Code  of  Civil  Procedure,  with 
reference  to  trustees,  or  other  persona 
in  another's  right,  but  the  court  beld 
that  it  was  amply  covered  by  the 
first-named  section,  and  that  there  was 
lity  for  deeiding  tbo  appliea- 


a  of  SI 


a  946. 


It  is  also  to  be  noted  that  the  sec- 
tion applies  alone  to  cases  in  whldi 
the  governmental  entity  ia  party 
plaintiff.  But  the  supreme  court  in 
San  Francisco  etc.  Co.  v.  State  of 
Calif  Qmia,  141  Cal.  354,  74  Pac. 
1047,  held  that  it  was  the  manifest 
intent  that  the  eremption  should  ex- 
tend to  all  cases  in  which  the  state 
or  other  governmental  entity  was  the 
real  party  in  interest,  whether  plain- 
tiff or  defendant,  and  it  would  be  so 
construed. 

Corresponding  prOTisions  are  found 
in  the  following:  Section  1514,  Bc- 
viE(<d  Statutes  of  Arizona  (section 
305.  Civil  Practice);  section  395, 
Mills'  Annotated  Code  of  Colorado: 
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is  an  ezecDtor,  administrator  or  guardian,  if  sach  executor,  admin- 
istrator, or  guardian  haa  given  an  official  bond  in  that  capacity." 


■eetion  4935  Itensod  Codes  of  Idaho; 
section  7196,  Sevised  Code*  of  Mon- 
tam  (leetion  1902,  Code  of  CWil  Pro- 
cedure); »ectian  343G,  Cutting'B ,  Com- 
piled Idwa  of  Nevadk  (section  341, 
Civil  PrMtice) ;  section  721S,  BcTised 
Codes  of  North  Dakota;  section  445, 
Code  of  Civil  Procedure  of  South  Da- 
kota; section  3495,  Compiled  Laws  of 
Utah;  MCtioD  1721,  Rem.  &  Bal.  Code 
of  Wuhington  (Mction  6505,  BaL 
Code), 

The  practice  i«  illuitrated  by  the 
following  decisions:  Del  Norte  v. 
'Weiss,  3S  Colo.  269,  88  Pae.  581; 
Parigh  t.  CoUJua,  43  Wash.  392,  SO 
Pac  S57;  Corb«tt  T.  Civil  Service 
Commission  of  Swttle,  33  Wash.  ISO, 
73  Pac.  1116;  BUte  v.  Blumberg,  34 
Wash.  «40,  76  Pae.  272;  Maricopa 
Co.  V.  Oflbom,  4  Arix.  331,  40  Pac. 
313;  Maricopa  Co.  v.  Bobboq,  4  Ariz. 
335,  40  Pac.  314;  Townsend  etc.  Co. 
T.  Hill,  2*  Wash.  4S9,  64  Pac.  778; 
Elma  V.  Camej,  4  Waih.  418,  30 
Pae.  732;  Pueblo  v.  Jackson,  3  Colo. 
App.  522,  34  Pae.  766;  Territory  v. 
Woodbury,  1  N.  D.  85,  44  N.  W. 
1077;  HeinK  v.  Moultcn,  7  S.  D.  272, 
04  N.  W.  135;  Jordan  v.  Seattle,  29 
Wash.  581,  70  Pac.  54;  Campbell  v. 
HaU,  28  Wash.  626,  69  Pac.  12; 
State  V.  Court,  32  Wash.  143,  72  Pac. 
1040. 

The  Montana  and  Washington  pro- 
visions, ntpra,  add  school  districts  to 
the  list  of  exempt  appellaatB;  and 
the  Colorado  aectioa  adds  Dot  only 
school  districts,  but  "all  charitable, 
eduestiona),  penal  or  reformatory  in^ 
stitutions  under  the  patronage  and 
control  of  the  state." 

Section  7218  of  the  North  Dakota 
code  provides  that  the  supreme  court, 
after  the  case  arrives  there,  may  in 
its  discretion  require  a  bond  as  a 
condition  of  the  further  prosecation 
of  the  appeal. 

*•  This  section  ivas  formerly  070, 
California  Code  of  Civil  Procedure. 
Section  870  was  repealed,  however,  in 
1880,  and  section  965  took  its  place. 
The  two  are  practically  identical,  and 
the  decisions  construing  the  earlier 
section  are  applicable  with  equal  f  ore« 
to  the  later. 


There  was  at  one  time  some  con- 
fusion as  to  the  application  of  this 
(065)  and  section  946.  The  latter 
also  exempted  appeals  by  eiecutois, 
administrators  and  guardians  from 
the  requirement  of  section  940  as  to 
undertakings,  but  subject  to  tbe  exer- 
cise of  the  judicial  diseretioo  of  the 
court.  The  impression  prevailed  that 
section  946  applied  solely  to  under- 
takings to  stay  proceedings,  and  that 
section  965  applied  to  undertakings 
on  appeals.  This  view  seems  to  have 
been  entertained  by  tbe  author  (Mr. 
Hayne).  See  section  220,  post,  and  it 
was  suggested  that  this  eonstruction 
would  clear  ^  tbe  difficulty  above 
referred  to.  Since  tbe  original  text 
was  prepared,  however,  the  supreme 
court  baa  held,  in  effect,  that  section 
94  B  applies  to  actions  in  which 
executors,  etc.,  are  parties,  while  sec- 
tion 965  applies  to  appeals  in  probate 
proceeiUngs.  This  construction  obvi- 
ously disposes  of  certain  manifest 
difficulties  which  would  result  from  tbe 
former  view,  and  which  obviously 
escaped  tbe  attention  of  Ur.  Hayne; 
as,  for  example,  the  necessity  for  a 
different  application  of  the  provisions 
of  section  946  as  to  trustees,  and  other 
persons  acting  in  another's  right, 
which  is  the  immediate  context,  and 
neeesearily  suggests  an  ideotical  eon- 
struction. See  In  re  Skerrett,  80  Cal. 
62,  22  Pac.  85;  Ex  parte  Orford,  102 
CaL  656.  36  Pac.  928;  and  In  re  . 
Danielson,  SS  Cal.  430,  26  Pac.  505. 

Conceding,  therefore,  that  section 
965  applies  solely  to  appeals  in  pro- 
bate proceedings,  no  order  of  court 
dispensing  vrith  ao  undertaking,  such 
as  is  required  under  section  946,  seems 
to  be  necessary;  though,  in  practice, 
such  an  order  is  usually  obtained.  In 
appeals  under  section  946  such  an 
order  is  essential,  and  must  be  ob- 
tained within  tbe  time  for  filing  the 
undertaking,  and  filed,  otherwise  an 
appeal  taken  without  the  usual  under- 
taking will  be  unavailing. 

Th8  chief  reason  for  the  construc- 
tion here  suggested  is  to  be  found  in 
the  essential  fact  that  an  executor, 
administrator,  or  guardian  is  not  al- 
ways acting  in  another's  right  In  the 
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Nor,  in  the  discretion  of  the  trial  court,  is  a  "trustee,  or  other  per- 
son acting  in  another's  right,"  required  to  give  such  an  undertak- 


numagement  of  the  Mtata  of  his 
decedent.  In  probate  matters,  at 
letist,  be  i>  not  neeeteaiilj,  and  at 
all  times,  under  all  conditions  wherein 
the  estate  is  concerned,  acting  otlier- 
nise  Iban  in  a  personal  aad  individual 
capacitj.  Hii  liability,  and  that  of 
hie  sureties,  is  a  personal  and  in- 
dividual liability,  and  includes  a 
specific  guaranty  that  the  creditors, 
heirs,  dcviBees  and  distributees  of  the 
esta-ta  shall  receive  irbat  the  law  gives 
them  at  bis  bands,  and  no  more.  But 
when  it  becomes  necessary  to  bring  an 
action  or  to  defend  one,  the  eendi- 
tions  are  essentially  different.  His 
own  and  bis  bondsman's  liability  ends, 
and  that  of  the  court  begins.  3ee  In 
re  Danielson,  8S  Cal.  4S0,  26  Fae. 
505;  In  re  Sharp,  92  Cal.  577,  28 
Pac.  783;  Ex  parte  Orford,  102  CaL 
65(S,  3Q  Pa&  928. 

If,  therefore,  the  eiemption  is  . 
claimed  under  section  965,  it  must  be 
an  appeal  in  the  probate  of  the  es- 
tate, and  must  be  by  the  executor, 
etc.,  in  eaae.  Estate  of  Corwin,  61 
Cal.  160.  An  administrator  cannot 
claim  tbe  exemption  on  an  appeal 
taken  after  be  has  been  displaced  and 
a  special  administrator  appointed  in 
his  stead.  Estate  of  McDermott  127 
Cal.  4S0,  SB  Pac.  783. 

If  it  is  claimed  under  section  946, 
it  must  be  in  respect  to  a  matter  in 
wbich  the  estate  is  interested  (Kirsch 
V.  Derby,  S3  Cal.  573,  2fl  Pac,  218); 
and  tbe  representative  of  the  estate 
must  take  the  appeal  in  bis  repre- 
sentative capacity,  ''in  another's  right" 
and  not  bis  own.  Thus  an  adminis- 
trator who  appeals  from  an  order 
revolting  bis  letters  of  adminietration 
is  acting  for  himself,  and  tbe  under- 
taking cannot  be  dispensed  with.  la 
re  Danielson,  rupra.  And  see  Estate 
of  Wood,  143  CaL  522,  77  Pac.  481, 
where  the  appeal  was  disiiiissed  on  the 
ground  that  it  was  not  taken  by  the 
administratrix  in  her  representative 
capacity,  but  in  her  right  as  widow. 

An  order  dispensing  witb  an  under- 
taking under  these  various  sections, 
ihcluding  section  1058,  made  by  ths 
judge  in  the  courtroom,  and  filed  with 
tbe  clerk,  is  an  order  of  the  conrt 


within  the  meaning  of  section  940, 
although  not  entered  by  the  clerk  in 
the  minutes.  Von  Schmidt  v.  Widber, 
09  Cal.  511,  34  Pac.  109. 

Corresponding  prorisions  are  as  fol- 
lows: Section  1515,  Revised  Stat- 
utes of  Arizona,  provides  that  "exec- 
utors, administratorB  and  guardians 
appointed  by  the  courts  of  this  terri- 
tory shall  not  be  required  to  give  bond 
in  any  appeal  or  writ  of  error  taken 
by  them  in  their  fiduciary  capacity." 
Section  1947  provides;  "When  an  ap- 
[leal  is  taken  by  an  executor  or  nd- 
miniatntor  no  bond  shall  be  required 
nnlesB  such  appeal  personally  concern 
him,  in  which  case  he  must  give  tho 
bond."  The  first  section  doubtless  re- 
appeals  in  general  in  which 
itor,  etc.,  is  a  party,  as  sec- 
tion 94S  of  the  California  code,  ami 
tbe  last  refers  to  apjjeals  in  prabat« 
proceedings,    ai    section    965    of    the 

Section  39S,  Mills'  Annotated  Cod« 
of  Colorado,  contains  a  provision  sub- 
stantially the  same  as  that  of  section 
946,  California  Code  of  Civil  Pro- 
cedure. 

Section  4814,  Revised  Codes  of 
Idaho,  contains  the  same  exemption 
as  to  bonds  by  an  "exei 
trator,  tnistee,  or  othi 
ing  in  another's  right," 
of  the  California  code; 
4832  is  substantially  identical  ' 
the  old  section  970  of  the  California 
code,  which  was  displaced  by  section 
965,  when  provision  was  made  for  ap- 
peals to  the  supreme  court  from  tbe 
superior  courts  in  probate  matters, 
and  probate  courts,  and  appeals  from 
the  latter  to  tbe  district  courts  nerff 
dispensed  with. 

Section  7106,  Revise!  Codes  of 
Montsna  (section  1730.  Code  of  Civil 
Procedure),  contains  the  same  pro- 
vision as  to  the  eiemption  of  exmu- 
tors,  etc.,  in  reference  to  appeal  bonils, 
as  section  946,  California  Code  of 
Civil  Procedure,  and  section  TllO 
(section  1734,  Code  of  Civil  Proce- 
dure) is  identical  with  section  905  of 
the  same  code. 

Section  3441.  Cutting's  Compiled 
Laws  of  Nevada   (section  340,  Civil 


■  person  act- 
is  section  949 
;   and  section 
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ing,**  These  are  Htatntor;  exemptions,  however,  in  derogation  of 
the  policy  of  the  law  which  protects  respondents  in  an  appeal  pro- 
ceeding attacking  judgments  and  orders  of  court  in  their  favor,  and 
cannot  be  ^tended  beyond  the  specified  eases." 

In  all  other  cases  there  must  be  either  an  undertaking  for  costs 
and  damages,  or  a  deposit  in  lien  thereof,  unless  such  undertaking 

Practic«),  eontftini  the  same  pToviaion 
above  refemd  to  in  Kction  946,  Cali- 
fomift  Code  of  Civil  Procedure;  uid 
WCtiOD  3M3  (MCtioD  £S7)  ie  u  fol- 
lows: "An  appeal  b;  an  executor  oi 
adminiatTator  as  herein  provided,  who 
has  given  >□  official  bond,  Bhall  be 
complete  and  effectual  without  an 
nndertakiag  on  appeal." 

Section  7B6S,  Revised  Cades  of 
North  Dakota,  la  as  follom;  "An 
executor,  adminiatrstor  or  guardian 
maj  Bppc&l  vdthout  filing  an  un- 
dertaking from  a  decree  made  in 
an;  proceeding  in  a  case  in  which  he 
has  given  an  official  bond;  and  when 
be  appeals  in  that  manner  the  bond 
stands  in  tbe  place  of  such  andeitak- 
in^.  A  special  guaidian  ma7  appeal 
without  filing  an  undertaking  although 
he  has  not  given  bond,  but  the  ap- 
peal will  not  operate  as  a  ■taj'  unless 
taken  from  an  order  which  grants  or 
refuse*  a  transfer  of  the  ease." 

Section  6103,  Compiled  Laws  of 
Oklahoma  of  1009,  is  as  follows: 
"Exeeuton,  administrators  and  guard- 
ians who  have  given  bond  in  this 
state  with  sureties,  acujrding  to  law, 
are  not  required  to  give  an  undertak- 
ing on  appeal  or  proceedings  in  error." 
StatK  1893,  see.  4173. 

Section  364,  Probate  Code  of  South 
Pakota,  provides  that  "when  an  exec- 
utor or  administrator  who  has  given 
an  official  bond  appeals  from  a  judg- 
ment, decree  or  order  of  the  coun^ 


InaolTeiier  from 
the  necessity  of  filing  undertaUngs  in 
eases  involving  their  trust  funds  or 
property'.  See  In  ra  Sharp,  92  Gal. 
677,  SS  Pae.  783. 

to  This  is  not  only  for  the  benefit 
□f  the  respondent  but  of  the  suretiei 
on  tbe  official  bonda  involved.  In 
Estate  of  McDermott,  127  Cal.  450, 
C9  Pae.  783,  tbe  court  said: 

"Tbe  coTenants  of  an  administra- 
tor's bond  do  not  make  it,  on  its 
faee,  an  undertaking  on  appeal,  and 
it  becomes  such,  under  certain  circum- 
stances,  only   b;^   virtue   of   the   pro- 


of   I 


965;    and. 


I  administrator  or  executor,  his 
bond  stands  in  tbe  place  of  an  appeal 
bond  and  the  sureties  therein  are 
liable  as  on  such  appeal  bond." 

Section  3313,  Compiled  Irfiwa  of 
Utah,  contains  the  tante  provision  as 
section  946,  California  Code  of  Civil 
Procedure. 

n>  Section  M6,  Califomia  Code  of 
C^vil  Proeednre.  Section  67  of  the 
California  Insolvent  Act  of  1880  ex- 
New  Trial— 71 


surety  always  stands  strictly  ( 
tenaa  of  his  contract,  be  cannot  be 
charged  by  virtue  of  the  section  of 
the  code  relied  on,  unless  be  be  within 

In  Mitchell  v.  Board  of  Education 
137  CaL  372,  70  Pae.  180,  it  was  held 
that  tbe  board  of  education  of  the 
city  and  county  of  San  Francisco  was 
not  exempt  under  section  1058,  from 
the  neeeseity  of  filing  an  undertaking 
on  appeaL 

In  Meyer  t.  San  Diego,  130  Cal. 
60,  62  Pae  211,  it  was  held  that  in 
an  appeal  by  a  municipsJity  and  a 
private  individual  as  co defendants, 
the  former  was  exempt  from  the 
statutory  requirement  as  to  filing  an 
undertalcing  on  appeal,  but  not  the 
latter. 

.  In  some  jurisdictiona  provision  is 
made  for  the  prosecution  of  appeala 
in  forma  pavpeHt.  See  section  1S07, 
Ke\-ised  Statutes  of  Arizona.  But  tbe 
statute  allowing  actions  to  be  insti- 
tuted in  ■forma  pauperit  ia  not  ap- 
plicsble  to  appeala.  See  Ferrara  v. 
Auric  etc.  Co.,  30  Colo.  App.  411, 
79  Pae.  302,  An  express  statutory 
provision  is  necessary.  Bokien  t. 
8tat«,  14  Wash.  401,  44  Pae.  883. 

See,  also,  Benson  v.  Aoderaon,  B 
Utah,  154,  33  Pae.  691. 
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or  deposit  be  waived."  The  provision  of  the  old  Practice  Act  in 
this  regard  was  as  follows  :* 

"Sec.  348,  To  render  an  appeal  effectual  for  any  purpose  in 
any  case,  a  written  undertaking  shall  be  executed  on  the  part  of  the 
appellant,  by  at  lea^t  two  sureties,  to  the  effect  that  the  appellant 
will  pay  all  damages  and  costs  which  may  be  awarded  against  him 
on  the  appeal,  not  exceeding  three  hundred  dollars;  or  that  sum 
shall  be  deposited  with  the  clerk  with  whom  the  judgment  or  order 
was  entered,  to  abide  the  event  of  the  appeal.  Such  undertakiiig 
shall  be  filed,  or  such  deposit  made  with  the  clerk  within  five  days 
after  the  notice  of  appeal  is  filed. ' ' 

This  section  stood  in  its  original  form  until  the  adoption  of  the 
Code  of  Civil  Procedure  in  1872,  when,  in  the  following  form,  it 
became  section  941  of  the  code : 

"Section  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  the  part  of  the  appellant,  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  the  appeal,  or  on  a  dis- 
missal thereof,  not  exceeding  three  hundred  dollars;  or  that  sum 
must  be  deposited  with  the  clerk  with  whom  the  judgment  or  ordey 
was  entered,  to  abide  the  event  of  the  appeal." 

This  section  of  the  code  has  remained  unchanged  to  the  present 
date.  In  1874  an  amendment  was  added  to  section  940  of  the  same 
code,  the  effect  of  which  was  to  re-enact  the  old  provision  of  the 
Practice  Act,  omitted  from  section  941  of  the  code,  with  respect  to 
the  ineffective  character  of  an  appeal  without  the  three  hundred 
dollars  undertaking  here  referred  to.  Its  language  is  that  "  .... 
the  appeal  is  ineffectual  for  any  purpose  unless  within  five  days 
after  service  of  the  notice  of  appeal  an  undertaking  be  filed,  or  a 
deposit  of  mone?  made  with  the  olerk,  as  hereinafter  provided,  or 
the  undertaking  be  waived  by  the  adverse  party  in  writing."* 

M  A«  will  hereafter  appear,  no  pro-  Statutory  provisiimg  as  to  aoder- 
vision  is  made  in  sections  941a,  B41b,  taking  on  appeal  and  to  staj  pro- 
of ft41c,  California  Code  of  Civil  Pro-  c«ediDKB  ia  other  Pacific  coatt  atatea 
eedure,  proriding  the  new  and  alteraa-  correspond,  in  the  main,  closely  with 
tive  method  of  appeal,  for  the  under-  those  of  California.  With  respect  to 
takine  on  appeal.  The  onl;  uodcrtak-  the  Snit  oained,  provisions  correspond- 
ing therein  provided  for  is  the  one  ing  to  those  of  sections  940  and  941, 
designed  as  a  guaranty  for  the  pay-  California  code,  as  quoted  in  tbs  text, 
ment  of  the  costs  of  the  tranacripL  are  as  follows: 

a  Laws  of  1851,  p.  106.  Ariitma:    Section      14M,      Revised 

*  Section   940,   California   Code   of  Statutes  (section  287,  Civil  Practice), 

Civil  Procedure,  provides  for  the  filing  of  "an  appeal 
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bond"  hy  tbe  ^peQant  with  the  clerk 
of  tlw  court,  "m  hereinafter  pro- 
vided"; and  asetion  1606  (wction  297, 
Civil  Practice),  is  ae  (oUowfl; 

"Tbe  appellant  or  plaintiff  in  error, 
88  the  ease  maj  be,  ■hall  ezeeate  a 
bond  with  two  or  more  good  and  miffi- 
cient  inrBtiea,  to  be  approved  by  the 
clerk,  payable  to  the  appellee  or  de- 
fendant in  error,  in  a  anm  at  leaat 
donble  the  probable  amount  of  the 
eoBta  of  the  suit  of  both  the  appellate 
court  and  the  court  below,  to  be 
fixed  by  the  clerk,  oonditioned  that 
BDcb  appellant  or  plaintiff  in  error, 
eball  proaeeate  bia  appeal  or  mit  of 
error  with  effect,  and  ahaU  pa;  all 
eoati  which  have  accrued  in  the  court 
below,  or  which  may  aeeme  in  tha 
appellate  eoart." 

Section  1507  (aection  298)  proridee 
for  an  appeal  witbout  an  undertak- 
ing "in  forma  fauperit,"  and  the  fol- 
lowing aection  provides  that  when  the 
bond  or  the  affidavit,  in  forma 
patperii,  ia  filed,  the  appeal  ahall  be 
deemed  "perfected." 

Colorado:  Section  388,  Mille'  An- 
notated Code,  providei  as  f ollowa : 

"Appeals  to  the  supreme  court  from 
tbe  district,  county  and  superior  courts 
shall  be  allowed  in  all  caeea  where 
tbe  judgment  or  decree  appealed  from 
be    final And,    provided,    the 

erty  praying  for  such  appeal  ihall, 
blmeelf,  or  agent,  or  attorney,  give 
bond  with  a  sufficient  surety,  to  be 
approved  by  the  court  from  which  the 
appeal  ia  taken  (or  the  clerk  thereof 
when  tbe  order  granting  such  appeal 
may  so  direct),  and  file  in  the  office 
of  the  clerk  of  tbe  court  from  which 
the  appeal  is  taken,  witbiu  the  time 
limited  by  the  court  or  judge,  which 
bond  shall  be  in  a  reasonable  sum, 
■ufBcient  to  eover  tbe  amouat  of  the 
judgment  appealed  from,  and  costs, 
conditioned  for  tha  payment  of  tbe 
judgment,  costs,  interest  and  damages, 
in  eaae  the  judgment  shall  be  affirmed, 
and  also  for  the  due  prosecution  of 
tbe  appeal;  and  the  obligee  iu  such 
bond  may,  at  any  time,  on  a  breach 
of  the  condition  thereof,  have  and 
maintain  a  civil  action  as  on  other 
bondi.  The  supreme  court  may,  in  its 
discretion,  allow  defective  appeal 
bonds  to  be  aioended.  The  prayer  for 
appeal  may  be  made  to.  and  the  order 
therefor  may  be  made  by,  the  judge, 
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in  vacation,  in  case  tbe  court  ia  not 
in  aesaion  during  the  whole  of  the  five 
daya  allowed  therefor." 

Idaho:  Section  4808,  Bevlsed  Codes, 
ia  identical  with  aection  MO,  California 
Code  of  Civil  Procedure,  quoted  in  the 
text.  See  section  206,  ante.  Section 
4809  ia  alao  identieal  with  section  941, 
California  Code  of  Civil  Procedure, 
with  an  added  proviso  allowing  an  ap- 
pml  from  the  judgment  and  one  or 
more  appe&lable  ordera  taken  together 
to  be  perfected  by  a  dngle  bond,  and 
making  provision  for  filing  exceptiona 
to  the  undertaking  wiMiIn  twenty 
days,  under  psnaltr  of  being  deemed 
to  have  waived  suiui  defecb  a*  might 
be  covered  by  ezceptiona. 

M.onta>ia:  Section  710O,  Beviaed 
Codes  (section  1724,  Code  of  Civil 
Procedure),  containa  the  same  pro- 
vision  as  to  the  necessity  of  an  under- 
taking as  section  040,  California  Code 
of  Civil  Procedure;  aud  section  7101 
(section  1725,  Code  of  Civil  Proce- 
dure) ia  identical  with  section  941  of 
tbe  eatoe  code. 

Nevada:  Section  3436,  Cutting's 
Compiled  Laws  (section  341,  Civil 
Practice),  is  as  tollowa: 

"To  render  an  appeal  effectual  for 
any  purpose,  in  any  case,  a  written 
undertalung  shall  be  executed  on  the 
part  of  the  appellant  bv  at  leaat  two 
sureties,  to  the  effect  that  the  appel- 
lant will  pay  all  damages  and  costs 
which  may  be  awarded  against  him 
on  the  appeal,  not  eioeeding  three 
hundred  dollars;  or  that  sum  shall  be 
deposited  with  the  clerk  with  whom 
the  judgment  or  order  waa  entered, 
to  abide  tbe  event  of  tbe  appeal. 
Such    undertaking   shall   be   filed. 


appeal  is  filed;  provided,  however,  that 
nothing  in  this  section  ahall  apply 
when  tbe  state  of  Nevada,  or  any  - 
county  of  the  state  of  Nevada,  ia  the 
appellant;  nor  shall  aucb  undertak- 
ing, aa  provided  for  in  tbla  aection, 
be  necessary  to  perfect  auch  appeal, 
when  the  action  or  proceeding  ia 
brought  for  and  in  the  name  of  this 
state,  or  for  and  in  tbe  name  of  any 
county  in  ttie  state." 

NetD  Mexico:  Section  3144,  Com- 
piled Laws,  autboriiee  a  writ  of  error 
to  be  issued  out  of  the  supreme  court 
in  any  cause  finally  detennined  in  the 
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diitriet  conrta,  "upon  a  prawrfpe  there- 
for, ....  and  giving  •ecnrity  for 
eoste  to  the  MtiafMtion  cf  the  elerk." 
ProTision  ig  also  made  for  rttper»ed«iu 
bondi  in  the  Mine  eonneetioii.  See- 
tion  3136  proridoi  for  luperiedetu 
bonda  apon  appeals  in  eqaity  eases, 
and  interloeuto^  judgment*  In  parti- 
tion. Section  2685,  subBection  161, 
proTidea  for  taking  appeals  and  writs 
of  error  in  eases  under  code  procedure 
in  the  same  mannBr  as  is  abore  set 
forth. 

North  Dakota:  Section  7208,  Be- 
Tised  Codes,  is  as  f oUoirs ; 

"To  render  aji  appeal  effectnal  for 
anf  pnrpoae  an  undertaking  must  be 
executed  on  the  part  of  the  appellant 
br  at  least  two  sureties  to  the  effect 
that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded 
against  him  on  the  appeal  not  ex- 
ceeding two  hundred  and  fifty  del- 
lain." 

Section  7207  provides  for  a  money 
deposit  equal  in  amount  to  the  nnder- 
tahing,  and  for  a  waiver  in  writing  of 
the  Utter;  and  section  7205  provides 
that  the  "appesl  shall  be  deemed  taken 
by  the  service  of  the  notice  of  the  ap- 
peal and  perfected  on  service  of  the 
undertaking " 

Oklahoma:  No  provision  for  an 
undertaking  correeponding  with  the 
undertaking  on  appeal  is  made.  The 
proceeding  in  error  does  not,  however, 
of  itself,  without  a  stay  bond,  as  pro- 
vided in  section  6078,  Compiled  Laws 
of  1909,  operate  as  a  stay  in  any  case. 
See  section  BIOS,  Compiled  Idws,  at 
to  nndertakings  on  appeal  or  proceed- 
ings in  error  by  executors  and  admin- 

Oregon:  8«etion  550,  Lord's  Oreeon 
Laws,  is  partly  as  follows:  "2,  Wiuiin 
ten  days  from  the  giving  of  notice  or 
serviee  of  notice  of  the  appeal,  the  ap- 
pellant shall  cause  to  be  served  on  the 
adverse  party  or  his  attorney  an 
undertaking  as  hereinafter  provided, 
and  within  said  ten  days  shall  file  the 
original  of  said  undertaking,  with 
proof  of  serriee  indorsed  thereon, 
with  laid  elerk " 

Section  SSI  provides  that  "the  under, 
taking  of  the  appellant  shall  be  givMi 
with  one  or  more  sureties,  to  the  effect 
that  the  appellant  will  pay  all  dam- 
ages, costs,  and  diabntsemeata  whieh 
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may  be  awarded  against  him  on  ap- 

South  Dakota:  Section  441,  Code  of 
Cii-il  Procedure,  provides: 

"  .  .  .  .  The  appeal  shall  be  deemed 
taken  by  the  service  of  the  notice  of 
appe^  and  perfected  on  service  Of  the 
uitderiaking  for  costs,  or  the  deposit 
of  money  instead,  or  the  waiver  there- 
of, as  hereinafter  prescribed " 

Section  445  provides:  "To  render 
an  appeal  effectual  for  any  pur- 
pose, an  undertaking  must  be  executed 
on  the  part  of  the  appellant  by  at 
least  two  sureties,  to  the  effect  that 
the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded 
against  him  on  the  appeal,  not  ex- 
ceeding two  hundred  and  flf^  dot- 
Section  444  provides  for  a  deposit 
in  lieu  of  an  undertaking,  and  for 
waiver  of  either  in  writing. 

Utah:  Section  3305,  Compiled  I«ws, 
provides: 

"  .  .  .  .  But  within  five  day*  after 
servioe  of  the  notice  of  appeal  aa 
nndertakiag  shall  be  filed  or  a  deposit 
of  money  made  with  the  clerk,  as 
hereinafter  provided,  or  the  undertak- 
ing be  waived  in  writing  by  tha  ad- 
verse party." 

Section  3300  prtMilbe*  the  method 
of  filing,  e^ution,  etc.,  and  contents 
of  such  undertaking. 

Wathington:  Section  1719,  Bern.  Jb 
Bal.  Code  (section  6503,  BaL  Code), 
provides  as  follovrB: 

"  .  .  ,  ,  The  giving  or  aerviee  of  a 
notice  of  appeal  as  prescribed  in  this 
section  shall  effect  the  appeal,  but  th* 
same  shall  becon^e  ineffectual  if  an 
appeal  bond  for  costs  and  damages  be 
not  given  as  required  by  section  1721 
of  this  title " 

Section  1721  (section  6505,  BaL 
Code)    providee: 

"An  appeal  in  a  eivil  action  or  pro- 
ceeding shall  become  ineffectual  for 
any  purpose  unless  at  or  before  the 
time  when  the  notice  of  appeal  is 
given  or  served,  or  within  five  days 
thereafter,  an  appeal  bond  to  the  ad- 
verse party,  conditioned  for  the  pay- 
ment of  costs  and  damages,  as  pre- 
scribed in  section  1722,  be  sled  with 
the  clefk  of  the  superior  court,  or 
money  in  the  sum  of  two  hunilred  dol- 
lan  M  deposited  witli  the  clerk  in 
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This  proTJsion  has  not  been  ch&ngecl  since  1871.  The  nndertaking 
mentioned  in  the  provisions  above  quoted  is  the  one  commonly  re- 
ferred to  as  the  three  hundred  dollar  bond.*  Its  main  purpose  is 
to  render  the  appeal  effectual,  althongh  it  operates  (with  certain 
exceptions)  as  a  stay  of  execution  where  no  other  stay  bond  is 
provided.*  Unless  it  be  given  th'e  statute  declares  that  the  appeal 
shall  be  "ineffectual  for  any  purpose."  The  requirement  that  it 
be  filed  ia  therefore  imperative. 

There  are  some  cases  in  the  reports,  in  relation  to  appeals  to 
county  courts,  which  are  to  the  effect  that  the  want  of  an  under- 
taking is  waived  by  a  failure  to  object  to  it,  and  that  if  there  be 
an  objection,  the  court  should  allow  an  undertaking  to  be  filed. 
But  as  is  explained  in  another  place,^  these  cases  arose  under  stat- 
utes which  fixed  no  limitation  of  time  for  the  filing  of  the  under- 
taking, and  therefore  they  do  not  apply  to  appeals  to  the  supreme 
court.  In  an  appeal  to  the  supreme  court  an  undertaking  is  essen- 
tial, and  the  fact  that  one  was  filed  must  affirmatively  appear  from 
the  transcript.*  And  not  only  must  there  be  an  undertaking,  but 
it  must  comply  with  the  requirements  of  the  statute,*  and  must  be 
filed  within  the  time  prescribed  by  the  statute.*" 

Where  there  are  more  than  one  appeal  in  the  same  transcript 
there  should  be  an  undertaking  for  each  appeal.  Thus  in  Horn 
V.  Volcano  Water  Co.,''  where  the  notice  of  appeal  was  from  sev- 
eral orders,  only  one  of  which  was  mentioned  in  the  undertaking, 
the  court  eaid : 

"The  notice  of  appeal  recites  that  the  plaintiff  will  appeal  from 
all  these  orders,  but  the  undertaking  only  stipulates  to  answer  for 
the  consequences  of  an  aj^eal  from  the  order  granting  the  writ 
of  assistance.  Of  course  we  can  only  consider  the  error,  if  there 
be  any,  arising  from  or  involved  in  this  order." 

So  in  Bombeimer  v.  Baldwin  **  the  notice  of  appeal  was  from 
the  judgment,  and  from  the  order  refusing  a  new  trial,  but  the 
undertaking  mentioned  the  judgment  only.  The  supreme  court 
dismissed  the  appeal  from  the  order,  saying: 

lien    thereof.     But    no    bond    or    de-  '  Se«  aectioD  214,  po«t. 

posit  »h«ll  be  requind  when  the  ap-  t  Bryan  v.  Berry,  8  Cfd.  130j  and 

pe*]  ia  takcD   by  the  atate,   or  by   m       ,««  action  265,  pott. 

wnnty    dty    town   or   Khool   diatriet  ,  g^       y      g^j      ^ 

tbereof,  or  by  a  defendant  in  a  enm-  „  _.„        . 

iual  action."  "  Bw  section  21S,  jwt 

•  HHl  T.  Pinniftan,  54  Cal.  «3.  "  1*  ^al-  ^*^- 

■  See  Mction  223,  pott.  u  38  CaL  671. 
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"The  ODdertaking  recites  tbe  appeal  from  the  jadgmeot,  but  no 
meutioD  is  herein  made  of  the  appeal  from  the  order.  It  does  sot 
secDre  the  payment  of  the  damages  and  costs  which  may  be  awarded 
against  tbe  appellants  on  the  appeal  from  the  order,  but  only  on 
appeal  from  the  judgment.  There  is,  therefore,  no  nndertaking 
on  the  appeal  from  the  order."    ' 

In  People  v.  Center  *^  it  was  held  that  a  single  undertaking  was 
insufBcient  on  appeals  from  parts  of  two  judgments  and  a  special 
order  after  final  judgment.  So  in  Sharon  t.  Sharon,""  it  was  held 
that  where  there  were  seyeral  appeals  in  the  same  transcript,  each 
appeal  must  be  accompanied  by  an  undertaking  in  the  sum  of  three 
hundred  dollars,  designating  tbe  particular  appeal  to  which  it  was 
intended  to  apply.  So  in  Centerville  etc.  Co.  v.  Bachtold,'**  it  waa 
held  that  where  an  appeal  was  taken  from  two  or  more  orders,  or 
the  judgment  and  an  order,  whether  tbe  notice  is  given  by  separate 
notices  of  appeal  or  by  one  instrument,  there  must  be  an  under- 
taking in  the  sum  of  three  hundred  dollars  for  each  order  or  jud<;- 
ment  appealed  from.  So  in  Estate  of  Kasson,*"  it  was  held  that 
an  undertaking  on  appeal  must  be  given  in  connection  with  each 
and  every  appeal  from  order  or  judgment,  otherwise  the  appeal 
would  be  unavailing  for  eacb  and  every  order  or  judgment  for 
which  the  undertaking  was  omitted.  So  in  McCormick  v.  Belvin,"* 
where  the  appeal  was  attempted  from  tbe  judgment,  an  order  deny- 
ing a  motion  to  diamisa,  and  an  order  denying  a  motion  to  set  aside 
the  judgment  by  default,  there  was  a  single  undertaking,  which 
failed  to  refer  specifically  to  either  of  the  three  appeals.  The  court 
held  that  there  was  no  undertaking  at  all.  So  in  Pignaz  v.  Bur- 
nett,'" where  tbe  attempted  appeal  was  from  the  judgment  and 
an  order  after  judgment,  the  undertaking  referred  to  the  judgment 
alone,  making  no  reference  to  tbe  order,  tbe  appeal  from  tbe  latter 
was  dismissed.     So  in  a  lat^  number  of  other  cases."* 

m  61  Gal,  191.  86  Cal,  554,  35  Poe.  60;  PncLfle  P»t- 

iiti  68  Cal.  32S,  0  Pae.  1ST.  inn  Co.  t.  Bolton,  89  Cal.  154,  26  Pu. 

i:c  109  Cal,  111,  41  Pae.  813.  650;   Scott  v.  Glenn,  98  Cal.   168,  38 

iM  135  Cal.  I,  06  Pac.  871.  Pac.    983;    Duncan    v.    Times-Mirror 

>2«  96  Cal,  18!!,  31  Pae.  16.  Co.,  109  Cal.  602,  42  Pac.  147;  Estate 

1"  121  Cal.  292,  53  Pac.  633.  of  Heydenfeldt,  119  Cal.  346,  51  Pac. 

Ill  8«e   Corcoran    v.    DeimoDd,    71  543;   Doi]^  t.  Kimple,  121   Cal,  580, 

Cal.    100,    11    Pac.    813;    Home    etc.  54   Pac.   9*;    Hibcrnia   etc.    Soc.    v. 

Assn.  T.  WilkinB,  71  Cal.  626,  12  Pae.  Freeae,    127    Ca!.    70,    59    Pac.    769j 

799;  Bemiaud  v,  Beecher,  74  Cal.  617,  Oardner  t,  California  Ouar.  etc.   Co., 

16  Pac.  510;  Wood  v.  Pendola,  77  Cal.  129  CaL  528,  62  Pae.  110;   Carter  v. 

82,  19  Pae.  183;  Si'tiart?;  v.  Romer,  81  Butte  Creek  Co.,  131  Cal.  350.  63  Pac 

CaL  244,  22  Pae.  657;  Crew  v.  Diller,  667;    Wadleigh   v.   Phelpa,    147    Cat. 
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The  cases  referred  to  and  cited  above  show  that  an  undertakiDe 
cannot  apply  to  several  ^peala  unless  each  appeal  is  recited  or 
referred  to  therein.  If  each  appeal  be  so  recited  or  referred  to  and 
the  undertaking  be  of  BufBcient  amount,  all  the  appeals  would  be 
rendered  effectual.  For  there  can  be  no  doubt  but  that  several 
undertakings  can  be  in  the  same  instrument.""    Bnt  if  the  amount 

135,   81   Foe.  418;    £Mat«  of   Sntro, 
152  Cal.  249,  92  Pm.  486,  1027. 

There  U  no  differenea  in  principle 
between  the  rule  lequirlng  an  nnder- 
taJdng  an  appeal  for  every  jadgment 
or  otdet  appealed  from,  -whether  one 
or  a  More  are  iacluded  in  the  is  me 
proceeding,  and  the  rule  requiring 
■neh  an  undertaking  for  each  judg- 
ment or  order,  without  regard  to 
whether  the  appeal  ie  Itom  ono  or 
from  a  number.  The  requirement  is 
juriadietional,  and  the  statute  must  be 
obeyed  liternllj.  The  cases  in  support 
of  this  principle  might  be  multiplied 
indefinitely.  It  is  sufficient  to  note 
only  the  leading  ones.  The  supreme 
court  has  no  jurisdiction  of  a  case  on 
appeal  unless  an  appeal  bond,  in  form 
aa  required  by  statute,  or  in  lieu 
thereof,  an  affldavit  of  inability  to 
give  such  a  bond,  be  filed  in  the  lower 
court  within  the  time  required  by  the 
statute.  Putnam  v.  Putnam,  3  Ariz. 
182,  24  Pae.  320.  A  sufficient  appeal 
bond  is  necessai^  to  give  the  supreme 
court  jurisdiction.  I^i  v.  Territory 
(Aril.),  108  Pac.  476.  If  ths  appel- 
ant disregards  the  requirement  of  the 
statute  eonfcming  on  appeal  bond,  his 
appeal  will  be  dismiss^.  CleUand  v. 
Tanner,  8  Colo.  252,  7  Pae.  9.  And 
see  Pilley  v.  Cody,  3  Colo.  221;  Stans 
V.  Baitey,  9  Waah.  115,  37  Pac.  316; 
Andre  v.  Jones,  1  Colo.  189.  The  giv- 
ing of  an  appeal  bond  is  essential  to 
appeUate  jurisdiction.  6mithson  v. 
Woodia,  13  Wash.  709,  43  Pac.  638. 
Also  see  Fuller  v.  Snaa  etc.  Co.,  6 
Colo.  123.  Where  the  appellant  fails 
to  file  a  proper  undertaking  on  appeal, 
the  supreme  court  has  no  jurisdiction. 
Washoe  etc.  Co.  v.  Hickey,  23  Mont. 
319,  58  Pac,  866.  The  statute  requir- 
ing the  filing  of  an  undertakiag  on  ap- 
peal to  render  it  effectual  is  man- 
datory. Man  V.  Lewis,  24  Nev.  306, 
53  Pac.  600.  The  provision  requiring 
the  filing  of  an  undertaking  on  appeal 
i*     jnrisdictioDRl,     Hibbard     v.     Be 


5S  Pac.  35,  An  nndertaking  on  ap- 
peal is  essential  to  the  validity  of  an 
appeal.  Foresman  v.  Board  of  Com- 
misaioners,  11  Idaho,  11,  80  Pae.  1131. 
Omission  to  file  an  undertskiDg  oa  ap- 
peal, by  express  provision  of  statute, 
renders  the  appeal  inefFectual  for  any 
purpose.  Johns  v.  Barnes,  31  Mont. 
426,  78  Pac.  703;  State  v.  Court,  32 
Wash,  143,  72  Pac.  1040.  And  see 
Hinee  v.  Carl,  22  Mont.  501,  57  Pac. 
88;  Hill  V.  Cassidy,  24  Mont.  108,  60 
Pac.  811;  Bamsey  v.  Bums,  24  Mont. 
234,  61  Pac.  129;  Thomas  v.  Boston 
etc.  Co.,  34  Mont.  370,  86  Pac.  499,  87 
Pac.  972;  State  v.  Court,  33  Mont. 
119,  82  Pac.  663;  Peran  v.  Monroe,  1 
Nev.  4Si;  Oaudette  v.  Glissan,  11  Nev. 
184;  Spefford  v.  White  Kiver  etc  Co., 

24  Nev.  1S4,  Gl  Pac.  115;  Bonnell  v. 
Van  Cise,  8  8.  D.  593,  67  N.  W.  685; 
Martin  v.  Smith,  11  8.  D.  437,  78  N. 
W.  1001 ;  McCoonell  v.  Spicker,  13  8. 
D.  406,  83   N.  W.  436. 

nh  See  People  v.  Center,  61  QiL 
191;  Sharon  v.  Sharon,  CS  Cal.  32S, 
9  I^.  187;  Corcoran  v.  Desmond,  71 
Cal.  100,  II  Pac.  815;  Home  etc 
Assn.  V.  Wilkina,  71  Cal.  626,  12  Pac 
TBS;  Bemiand  v.  Beecher,  74  Cal. 
617,  16  Pac.  510;  Wood  v.  Pendola, 
77  Cal,  82,  IB  Pac.  183;  Schurt*  r. 
Romer,  81  Cal.  244,  22  Pac.  657; 
Williams  v,  Dennlson,  86  Cal.  430,  25 
Pac.  244;  Crew  v.  Diller,  86  Cal.  554, 

25  Pac.  00;  Pacific  Paving  Co.  v.  Bol- 
ton, 8B  Cal.  154  26  Pac.  650;  Mc- 
Cormick  v.  Belvm,  98  Cal.  182,  31 
Pac.  16;  Scott  ».  Glenn,  BS  Cal.  168, 
32  Pae.  983;  Centorville  etc.  Co.  v. 
Bachtold,  109  Cal.  Ill,  41  Pac,  813; 
Ihincan  v.  Times-Mirror  Co.,  109  Cal, 
602,  42  Pac,  147;  Spreckels  v,  Spreck- 
els,  114  CaL  60,  45  Pac.  1022;  Grantor 
V,  Kobinaon,  114  Cal  631,  46  Pac 
604;  Estate  of  Heydenfeldt.  119  Cal. 
346,  51  Pfto.  543;  Pignaz  v.  Burnett, 
121  Cal.  2B2,  53  Fac  633;  Dodge  v. 
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be  not  auSGcient — that  is  to  say,  it  there  be  only  three  hondred  dol- 
lars to  cover  the  aeveral  appeals — it  Troald  seem,  apon  principle, 
that  all  of  them  would  not  be  rendered  effectual  But,  so  far  as 
appeals  from  judgments  and  orders  on  motions  for  new  trial  are 
concerned,  it  has  long  been  the  practice,  where  the  two  appeals  are 
in  the  same  notice  and  in  the  same  transcript,  to  file  but  one 
undertaking  in.  the  sum  of  three  hundred  dollars.  And  this 
practice  was  sanctioned  originally  in  the  case  of  Chester  v.  Bakers- 
field  Town  Hall  Assn."  The  facts  in  that  ease  were  that  an 
appeal  from  the  jn^ment  and  an  appeal  from  an  order  deny- 
ing a  new  trial  were  in  the  same  notice  and  in  the  same  transcript, 
and  that  there  was  but  one  undertaking  in  the  snm  of  three 
hundred  dollars.  The  court  held  that  this  was  sufficient,  and 
said:  "The  practice  of  filing  but  one  undertaking  where  appeals 
are  taken,  as  in  this  case,  both  from  the  judgment  and  order  deny- 
ing a  new  trial  is  about  as  well  settled  as  any  question  of  that  kind 
can  be,  and  we  do  not  think  that  it  should  now  be  treated  as  an 
open  one."   - 

It  will  be  observed  of  this,  case  that  it  gives  no  reason  in  relation 
to  the  point,  and  refers  to  so  previous  decision. .  None  has  been 
foond,  and  what  the  court  probably  meant  was  that  the  practice 
had  prevailed  too  long  to  be  disturbed.***  As  above  stated,  it  would 
seem  that  the  statute  intended  that  each  appeal,  whether  in  the 
same  transcript  or  not,  should  be  secured  is  the  sum  of  three  hun- 
dred dollars.  But  the  rule  laid  down  in  the  case  quoted  is  a  con- 
venient one,  and  it  has  been  followed  unvaryingly.'"    It  is  neces- 

Kimple,  121  Cal.  680,  54  Pac.  9*;  Hi-  Wood  v.  Peodola,  77  Cal.  82,  IB  Pw. 
bernia  etc.  Soc.  t.  Freese,  127  CaL  1S3;  Schurti  t.  Romer,  81  Cat.  244, 
70,  S9PHC.76S;  (Gardner  t.  CalifomiK  22  Pac.  657;  Willinnw  t.  Denmsan, 
Guar.  etc.  Co.,  129  Cal.  528,  62  Pac.  88  Cal.  430,  25  Pao.  244;  Crew  t. 
110;  Carter  v.  Butte  Creek  Co.,  131  DiUer,  86  CaL  654,  25  Pac.  66;  Pacifle 
Cal.  350,  63  Pac.  667 ;  Estate  ot  Kaa-  Pavbg  Oo.  v.  Bolton,  89  Cal.  154,  26 
Bon,  135  Cal.  1,  66  Pac.  871;  Bell  v.  Pae.  650;  Omnger  v.  Bobinaon,  114 
Staacke,  137  Cal.  307,  70  Pac,  171;  Cal.  631,  48  Pac.  604;  Dodge  t.  Kim- 
White  T.  SteyeDBon,  13B  Cal.  531,  73  pie,  121  Cal,  580,  54  Pac.  94;  Eatate 
Pac.  421;  Wadleigh  v.  PhelpB,  147  ot  KaBBon,  135  Ca.1.  1,  86  Pae.  871; 
Cal.  135,  81  Pac.  418;  Estate  ot  Brfl  v.  Staacke,  137  Gal.  307,  70  Pac. 
Sutro,  152  CaL  249,  »2  Pac.  486,  171;  White  v.  Stevenson,  139  Cal, 
1027.  531,    73    Pao.    421;     Martin    v.     Do 

i»  64  <M.  42,  27  Pac.  1104.  Omelas,   139   CaL   41,    72   Pae.    440; 

ita  No  other  reason  bas  «t«t  bem  Bochner  \.  Malloj,  152  Cal.  4S4,  B2 

given.  Pac.  1029. 

lab  See  Sharon  t.  Sharon,  88  Cal.  AUo  Eddy  t.  Van  Neas,  2  IdHho, 

326,  9  Pb«,  187;  Bemiaud  7.  Beecher,  93  (101),  6  Pac  1116;  Cronin  t.  Be&r 

74   Cal.   617,   16   Pae.  610;   Webb  v.  Creek  etc.  Co.,  2  Idaho,  1118;  3  Idsho, 

Tiewony,  76  Cal.  621,  18  Pac.  796;  438,  32  Pao.  63;  Vbii«  t.  T«wle,  S 
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■aiy,  however,  u  above  shown,  that  each  appeal  should  be  recited 
or  referred  to  in  the  undertaking."*  As  to  whether  the  several 
appeals  referred  to  ihould  be  included  in  one  or  a  nnmber  of  notices 
of  appeal,  or  aa  to  whether  they  shonld  be  incorporated  in  one  or 
several  transcripts,  has  not  been  specifically  determined.  It  would 
seem,  however,  that  the  several  appeals  may  be  taken  by  a  single 
notice,  or  a  notice  for  each  appeal,  as  desired,  and  it  may  be  sug- 
gested that  separate  transcripts  would  increase  the  coat. 

It  is  clear  that  the  rule  laid  down  in  Chester  v.  Bakerefield  etc. 
Assn.,  above  cited,  applies  solely  to  appeals  from  the  judgment  and 
the  new  trial  order.  If  one  undertaking  be  sufficient  for  an  appeal 
from  the  judgm^it  and  an  appeal  from  the  order  denying  a  new 
trial,  it  is  not  easy  to  aee  why  it  should  not  be  sufficient  for  any 
other  two  aiveBla  by  the  same  party  in  the  same  case.  But  the 
practice  has  been  ccaifined  to  the  cases  mentioned,  and  has  not  been 
permitted  to  go  beyond  th^n.'*  In  one  case,  indeed,  it  waa  not 
even  allowed  to  extend  to  an  appeal  from  the  judgment  and  an 
order  dismisting  a  motion  for  a  new  trial,  notwithstanding  the  prac- 
tical identity  of  such  an  order  with  one  denying  the  motion.*** 

An  appellant  will  not  be  permitted  to  elect  the  appeal  to  which 
an  undertaking  which  does  not  refer  to  any  particular  appeal  shall 
be  deemed  to  ai^ly  to,  nor  will  he  be  permitted  to  file  a  new  under- 
taking in  the  appellate  court." 


Idaho,  471,  50  Pae.  1004;  Idaho  etc 
Co.  V.  Landitrnm,  9  Idaho,  257,  74 
Pae.  675;  Watkina  v.  Uorria,  14  Mont. 
354,  36  Pae.  S4S;  RamKV  v.  Bunw,  24 
Afoot.  234,  61  Pae.  129;  Nolan  t.  Mon- 
tana «tc.  Co.,  24  Mont.  327,  61  PKo. 
880;  Bobinson  t.  Kind.  2S  Ner.  ZCl, 
59  Pae.  863,  63  Pa*.  TOB;  Gawiert  y. 
Strong,  3S  Mont.  18,  98  Pae.  497; 
Kaufiran  t.  Coopn,  38  Mont.  6,  98 
Pae.  504,  1135. 

iKi  Seo  Bemiand  t.  Beeeher,  74  Cal. 
BI7,  18  Pae.  SIO;  Wood  t,  Pendola,  77 
f^L  82,  18  Pae.  183;  Schurti  *. 
Romer,  81  Cal.  244,  22  Pae.  657; 
WillianiB  v.  Dennuon.  86  Cal.  430,  25 
Pae.  244;  Crow  v.  Diller,  86  Cal.  554, 
25  Pae.  66 ;  Pacific  Paying  Co.  v.  Bol- 
ton, 89  Cal  154.  26  Fa.e.  650;  Porni 
V,  ToeU,  95  Cal.  442,  30  Pae.  578; 
Duncan  t.  Timet-Mimir  Co.,  109  OkI. 
602,  42  Pae.  147;  Granger  v.  Robin- 
aon.  114  Cal.  631,  46  Pae.  604;  Dodge 
T  Kimple,  121  Cat.  580,  54  Pae.  94; 
BaebneT  v.  Hallof,  1S2  CaL  481,  S2 
Pae.  10£». 


AIM  Mathiaon  v.  Inland,  I  Idaho, 
712;  Motherwell  y.  Taylor,  2  Idaho, 
148  (139),  9  Pae.  417;  Hoskina  v. 
Wooden,  4  Idaho,  292,  33  Pae.  933; 
Schiller  t.  Small,  4  Idaho,  422,  40 
Pae.  S3;  Weil  *.  Sutter,  4  Idaho,  748, 
44  Pae.  555;  Kell^  t.  Leachman,  S 
Idaho,  521,  51  Pae.  407;  Wallace  ». 
McKinlay,  6  Idaho,  95,  53  Pae.  104; 
Baker  t.  Oregon  etc.  Co.,  8  Idaho,  36, 
66  Pae.  806;  Tbum  v.  Bailej,  12  Idaho, 
510,  86  Pae.  279 ;  McCoj  y,  Oldbam. 
1  Idaho,  465;  Sobree  v.  Smith.  2 
Idaho,  357  (327),  16  Pae.  477;  Hurlej 
y.  O'Neill.  24  Mont.  293,  61  Pae.  658; 
Threlk^ld  y.  O'Neal,  26  Mont.  209,  66 
Pae.  940;  Woelflen  y.  Lewieton  etc. 
Co.,  40  Wash.  405,  95  Pae.  493. 

14  See   citations   in   18b   and   13c, 

i"  BiagI  T.  Howes,  63  Cal.  384. 
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Undertakiiigs  designed  to  perfect  appeals  from  two  or  more 
orders,  or  a  judgment  and  one  or  more  orders,  must  refer  to  the 
several  appeals  with  sufficient  clearness  to  escape  ambiguity,  and  it 
is  well  settled  that  failure  in  tbb  respect  results  in  an  ineffective 
appeal.  The  ambiguity  most  often  observed  in  this  connection  is 
the  use  of  phraseology  of  so  general  a  character  as  to  be  applicable 
to  any  one  of  the  several  appeals,  or  to  all  together,  in  a  three  hun- 
dred dollar  undertaking.  Thus,  where  there  was  an  attempted 
appeal  from  the  judgment  and  from  an  order,  and  the  three  hun- 
dred dollar  undertaking  referred  generally  to  "the  appeal,"  with- 
out specifying  which  appeal  was  meant,  conceding  that  it  could  not 
refer  to  both,  it  was  held  so  ambiguous  that  it  could  not  be  deemed 
to  refer  to  either,  and  since  the  amount  was  insufiBcient  to  perfect 
both  appeals,  both  were  dismissed,"  So  where  there  were  several 
orders  and  the  judgment  noticed  for  appeal,  and  the  undertaking 
was  for  three  hundred  dollars  only,  it  was  held  that  a  reference 
generally  to  "such  appeal"  and  "said  appeal"  was  so  ambiguous 
as  to  be  ineffective  as  to  either."     So  in  other  cases.** 

The  rule  here  stated  is  not  affected  by  the  question  of  appeal- 
ability or  nonappealability  of  the  orders  themselves,  or  either  of 
them.  As  above  stated,  the  appellant  will  not  be  permitted  to  elect 
the  particular  order  to  which  the  undertaking  may  be  applied. 
Nor  will  it  be  presumed  that  the  undertaking  appli^  to  the 
appealable  order,  if  there  be  one.  Such  presumption  would  depend 
upon  the  nonappealability  of  all  the  orders  save  one,  and  the  ques- 
tion of  the  appealability  of  an  order  cannot  be  considered  until  the 
statutory  appeal  has  been  perfected.  It  cannot  be  considered  with- 
out going  into  the  record,  and  the  appellate  court  is  without 
authority  to  go  into  the  record  of  an  abortive  appeal." 


>•  See  Corcoran  v.  DeNsoDd,  71 
Cal.  100,  11   Pfw.  815. 

I*  See  People  \.  CentOT,  61  Cal.  191. 

<■  See  Sharon  v.  Sharoo,  68  CaL 
326.  0  Pac.  187;  Home  etc.  Asan.  v. 
WilkinB,  71  Cal.  626,  12  Pac.  799; 
McCormick  v.  Belvin,  96  Cal.  18S,  31 
Pac.  16;  Estate  of  Heydenfeldt,  119 
Cal.  346,  51  Pai.  543;  Carter  v.  Butte 
Creek  Co.,  131  Ca!.  350,  S3  Pac.  667. 

Also  Young  V.  Tlner,  4  Idaho,  269, 
38  Pac.  697;  Thum  v.  Baitef,  12 
Idaho,  510,  86  Pac  279;  Wallaee  t. 
MeKinlay,  6  Idaho,  95,  53  Pac.  104; 
Richter  v.  Eagle  etc.  Aaen.,  24  Mont. 
346,  61  Pac  878;  Muiphj  t.  Northern 


Pacific  etc  Co.,  22  Mont.  577,  57  Pac 
278;  Pirrie  v.  Moule,  33  Mont.  I,  81 
Pac.  390;  Id  re  Kappler's  Estate,  38 
Mont.  419,  100  Pac.  228;  Creek  t. 
Bozeman  etc  Co.,  22  Mont.  327,  56 
Pac.  362;  Id  re  Barker's  Estate,  26 
Mont.  279,  67  Pae.  941;  Edgecomb  v. 
Hi»  Creditors,  19  Ney.  149,  7  Pac. 
533;  Sebree  v.  Smith,  2  Idaho,  327 
(357),  16  Pac.  477;  Washoe  etc  Co. 
T.  Hickey,  23  Moot.  319.  58  Pae.  866; 
Qrage  y.  Paulson,  23  Mont.  337,  59 
Pac.  1;  Faust  t.  Rustler  etc  Co.,  34 
Mont.  368,  86  Pac.  421 ;  Deal  t.  Ter- 
ritory  (Aril.),  108  Pac  476. 

i»  See  Centerville  *tc  Co.  y.  Bach- 
told,  109  Cal.  Ill,  41  Pae.  813;  Estate 
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A  single  ondertaking  is  sufficient  in  a  siDgle  appeal,  no  matter 
how  many  appellants  there  are.*"  Bat  it  is  essential  that  both  the 
notice  and  the  undertaking  should  specify  that  the  appeal  is  taken 
by  both  or  all  the  appellants,  and  the  undertaking  should  follow 
the  notice  in  referring  to  the  appeal  in  this  respect  in  order  to 
avoid  ambiguity.  Thus  in  Zane  v.  De  Onativia,*'  the  notice  of 
appeal  from  the  jui^ment  was  signed  by  both  appellants,  but  the 
undertaking  perfected  only  one  appeal.  The  appeal  of  the  other 
coappellant  was  dismissed.  The  notice  of  appeal  from  the  new  trial 
order  was  signed  by  one  appellant  only,  while  the  undertaking  pur- 
ported to  perfect  an  appeal  by  both.  The  appeal  was  dismissed  as 
to  both.  The  court  held  that  the  sureties  were  not  bound,  inas- 
much as  the  appeal  had  never  been  properly  taken.  For  the 
same  reason  section  954  was  held  inapplicable. 

An  undertaking  for  another  purpose,  as  to  stay  proceedings  in 
the  lower  court,  cannot  take  the  place  of  the  undertaking  on 
appeal." 

For  instances  of  sufBcient  undertakings  under  the  above  rules 
see  the  note.*"  ,, 

Both  sections  940  and  941,  Code  of  Civil  Procedure,  make  pro- 
vision for  a  money  deposit  in  lieu  of  the  undertaking  on  appeal. 


of  E^denfeldt,  119  Cal.  340,  348,  51 
P8C.  643. 

See  section  S72,  pott,  aa  to  dismii- 
sal  of  «bortiT0  appeals.  The  statement 
here  made  relative  to  the  conaidera- 
tioD  of  the  appealability  or  nooappeal- 
abilitj  of  orders  in  caansctioa  with 
motions  to  dismioB  for  failure  to  per- 
fect an  appeal  is  apparentlj  at  vari- 
ance wttb  the  rule  of  Wadleigh  v. 
Phelps.  147  Cal.  135,  81  Pac.  418,  and 
Williams  v.  Denniaon,  80  Cal.  430,  25 
Pac.  244.  It  was  there  held  that  an 
appeal  from  the  judgment  and  from  a 
number  of  separately  apecifled  orders, 
all  of  which  wne  reviewable  on  the 
appeal  from  the  judgment  and  not 
separatelj'  reviewable  at  all,  and  would 
be  so  reviewed  on  appeal  from  the 
jndgmeirt  whether  scpatatelf  apMifled 
or  not,  was  no  more  than  an  appeal 
from  the  judgment,  and  the  noticing 
of  the  ordcra  as  the  subject  of  separ- 
ate appeals  waa  mere  aurpluaaee;  aod, 
therefore,  a  single  auaertakinfc  for 
three  hundred  dollara  was  sulBcient 
to  perfect  the  appeal.  While  it  ap- 
pears that  tbe  appealabili^  of  thcM 


orders  were  under  consideration,  7et 
it  is  to  be  noted  that  there  was  in 
fact  a  motion  to  dismiss  on  the  ground 
of  nonappcalabilit]',  and  it  was  denied 
because  the  court  declined  to  do  the 
vain  thing  of  distaissing  an  appeal 
from  an  order  that  would  be  reviewed 
bj  the  court  in  anj  event,  and  without 
any  change  of  record  whatever. 

"  See  section  17,  California  Code  of 
Civil  Procedure.  Also  see  Downing  v. 
Bademacher,  136  Cal.  673,  69  Pac. 
415;  Estate  of  Sutro,  152  Cal.  249,  92 
Pac  486,  1027. 

31  135  Cal.  440,  07  Pac.  685. 

«  Duffv  V.  Greenebaum,  72  Cal. 
157,  12  Pae.  74,  13  Pac.  323.  To 
same  effect,  see  Biagi  v.  Howes.  63 
Cal.  384,  and  Corcorau  v.  Dcemood,  71 
Cal.  100,  11  Pac  815. 

M  Moyle  V.  Landers,  78  Cal.  99, 
12  Am.  St.  Rep.  22,  20  Pac.  241; 
Spreckels  v.  Spreckels,  114  Cai.  60,  45 
Pae.  1022;  McAnley  v.  Tahoe  Ice  Co., 
3  Cal.  App.  642,  86  Pae.  912;  also 
Martin  v.  De  Omelas,  139  Cal.  41,  72 
Pac.  44a 
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Section  940  provides  for  aach  deposit  "to  be  made  with  the  derk, 
la  hereinafter  provided";  and  section  941  makes  the  provision 
referred  to  in  the  following  language:  "  ....  or  that  sum  {three 
inndred  dollars)  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered  to  abide  the  event  of  the  appeal." 
The  deposit  must  be  made  within  the  time  prescribed  for  filing  the 
indertaking."  It  cannot  be  withdrawn  and  an  undertaking  filed 
m  its  place  after  the  time  to  file  such  undertaking  in  the  first  in- 
itance.*' 

The  code  also  makes  provision  for  money  deposit  in  lieu  of 
indertaking  on  appeal  from  justices'  courts.'* 

§  212.  Time  in  Which  Undertakiiig  mart  tw  Filed.— The  act 
)f  1851  required  the  undertaking  to  perfect  the  appeal  to  be  filed 
ffitbin  five  days  after  the  filing  of  thtf  notice  of  appeal.'  This 
provision  stood  until  the  adoption  of  the  Code  of  Civil  Procedure. 
The  code  as  first  enacted  required  the  undertaking  to  be  filed  at  the 
!ime  of  the  filing  of  the  notice.  In  1874  the  code  was  amended  bo  as 
:o  require  the  undertaking  to  be  filed  within  five  days  after 
'ihe  service  of  the  notice.     Since  that  time  there  has  been  no  change.' 


**  StrRtton  V.  Graham,  68  Cal.  168, 
)  Pae.  710. 

On  ttie  trubjeet  of  a  mooej  deposit, 
}r  iti  equivalent,  in  lieu  of  an  under- 
taking on  appeal,  the  following  eita- 
tions  are  of  interest: 

The  elerk  may  accept  a  certiflcate 
>f  deposit:  Alt  t,  California  etc.  Co., 
IS  Nev.  423,  4  Pae.  743. 

See  the  following;  In  re  MeVay'a 
Estate,  14  Idaho,  66,  64,  93  Pae.  2S; 
[n  re  Sullivan'a  Estate,  25  Wash.  430, 
15  Pae.  793. 

J»  Wiebold  V.  RauOT,  95  Cal.  418, 
to  Pae.  658.  See.  also,  Mullen  v. 
Hunt,  67  Cal.  69,  7  Pae.  121,  which 
Kna  an  appeal  from  a  justice's  court. 
The  superior  court  permitted  the  with- 
Irawal  of  the  monej  depoait  and  tbe 
Sling  of  an  undertaking  in  its  place 
»fler  the  time  prescribed;  but  tha 
tupreme  court  held  that  inasmuch  as 
;he  court  was  without  jurisdiction  to 
nake  an  order  of  this  description,  such 
vithdrawal  must  be  takm  to  have  been 
voluntary,  and  an  abandonment  of  the 

'*  Sto  sections  926  and  978,  Cali- 
'ornia  Ccwte  of  Civil  Procedure,  Also 
Ifnllen  t.  Hunt,  67  Cal.  69,  7  Pae.  lei. 


and  Laws  ».  Trontt,  147  Cal.  172,  81 
Pae.  401.  In  this  last-cited  eas«  the 
supreme  court,  in  passing  upon  the  con- 
tention that  a  money  deposit  was  not 
authoriwd,  did  so  on  the  merits  of  the 
proposition,  aaids  from  the  doctrine 
stated  in  Buckley  v.  Superior  Court,  96 
CaL  119, 1  Pae.  S,  at  least  by  inference, 
that  the  Buperior  court  has  the  power 
to  determine  for  itself  its  appellate 
juriadiction. 

1  Laws  of  1851,  p.  106,  sec.  348. 

'  See  the  several  provisions  as 
quoted  in  SMtion  206.  ante. 

In  Arizona  the  notice  must  be  given 
during  the  term,  but  the  undert^ing 
may  be  filed  within  twenty  days  after 
adiourninent.  Hand  t.  Ruff,  3  Aria. 
175,  24  Pae.  ES7. 

In  (.'olorado  the  undertaking  must 
perforce  follow  the  notice,  icasmuch 
as  the  time  for  filing  the  former  lies 
in  the  discretion  of  the  court,  and  the 
nercise  of  this  discretion  must  neces- 
sarily follow  the  allowance  of  the  ap- 
peal,   whieh,    in    turn,    must    follow 

The  Idaho,  Montana  and  Nevada 
statutes  require  the  filing  of  tbe 
undertaking  within  fiva  days  after,  in 
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In  one  reported  au  it  was  held  that  under  the  code  aa  amended 
in  1674  it  waa  necessary  that  the  undertaking  shoold  be  filed  within 
the  time  in  which  an  appeal  might  be  "takes."'  This,  however, 
was  taken  back  on  rehearing  and  the  contrary  doctrine  asserted.* 

The  requirement  that  the  undertaking  for  costs  and  damages 
most  be  filed  within  the  time  prescribed  by  statute  is  imperative. 
If  it  be  not  so  filed,  the  appeal  will  be  dismissed." 

Before  1861  the  time  could  not  be  extended  ;*  bnt  in  that  year 
"undertakings  to  be  filed"  were  enumerated  among  the  acta  for 
the  performance  of  which  the  time  could  be  extended;'  and  this 
provision  has  been  in  the  section  ever  since,^* 


tbe  two  fint  named,  ths  Mrrlce,  and  in 
NevadA,  tbe  filing  of  tbe  notice  of  ap- 
peal. In  Wuhinffton  tlia  time  for 
lUing  the  andertakug  ie  "at  or  before 
the  time  when  tbe  notice  of  appeal  is 
given  or  eerred,  or  within  five  daj* 


In  Oregon  the  time  for  urving  the 
undertaking  Is  fixed  at  ten  daTS  "from 
tbe  giving  of  notioe  or  service  of 
notice  of  appeal,"  and  thereupon, 
"within  ten  ds^s  shall  flle  tbe  original 
....  with  proof  of  service  indorsed 
thereon  with  the  clerk " 

*  Holeomb  v.  Bawver,  51  Cal.  417. 

*  LoweU  T.  liowell,  65  Cal.  316. 

»  Bojd  ».  BorreU,  80  Cal.  280; 
Bbaw  y.  Bandall,  15  Cal.  SS4;  Elliott 
V.  Chapman,  15  Cal.  383;  Lowell  v. 
Lowell,  S5  CaL  316;  Beed  v.  Kimball, 
52  CaL  S29;  Biagi  v.  Howes,  S3  CaL 
384;  Btratt^jn  v.  Qraham,  68  Cal.  168, 
B  Pac  710  (mooBj  deposit):  Dafff 
V.  Oreenbanm,  72  Cal.  157,  12  Pac.  74, 
13  Pac  323i  Wadswortb  v.  Wads- 
worth,  74  CaL  KM,  15  Pac  447;  Jen- 
ness  V.  Bowen,  77  CaL  310,  19  Pac. 
522;  Bellegarde  v.  S.  F.  Bridge  Co., 
80  Cal.  81,  22  Pac.  57;  Perkins  t. 
Cooper,  87  Cal.  241,  25  Pac.  411; 
WoodeidB  t.  Hewel,  107  Cal.  141,  40 
Pac  103;  Bobinson  v.  Templar  Lodge, 
114  CaL  41,  46  Pac  996;  Estate  of 
Marshall,  118  Cal.  379,  50  Pac.  540; 
Springer  v.  Springer,  126  Cal.  452,  58 
Pac.  1060;  Hibemia  etc  Soc.  v. 
I^eese,  137  Cal.  70,  59  Pac.  769; 
Staekpole  v.  Hermann,  126  Cal.  46S, 
68  Pac.  935;  Hoyt  v.  Stark,  134  Cal. 
ITS,  86  Am.  St.  Sep.  246,  6S  Pac  223 ; 
RoseV  Mesmer,  134  Cal.  4S9.  66  Pae. 
Owen,    134    CaL 


646,  66  Pae.  726;  Ban  FranoiMO  etc. 
Co.  V.  Bute  of  California,  141  CaL 
354,  74  Pac  1047;  Bubman  v.  Nickels, 
1  CaL  App.  266,  S2  Pac  85;  Bauer's 
etc.  Co.  T.  Standlej,  3  Cal.  App.  44, 
64  Pac  214;  ContinoDtal  etc  Assn.  v. 
Beaver,  6  Cal.  App.  116,  01  Pae.  066. 

Alto  Hunt  r.  Seattle  etc  Co.,  3 
Wash.  787,  29  Pac.  763,  where  it  was 
held  that  the  teilare  to  file  tbe  ud- 
dertaking  within  the  statutory  time 
was  fatal,  even  though  laeb  failure 
was  due  to  the  omiaaion  of  the  attor- 
ney's clerk.  Also  Brown  v.  Hanlej,  2 
Idaho,  050,  8  Idaho,  219,  28  Pac  425; 
Mines  v.  Carl,  22  Mont.  501,  57  Pac. 
88;  SpaSord  v.  White  River  etc.  Co., 
24  Nev.  184,  61  Pac  115;  Oranewald 
V.  West  Coast  etc  Co.,  10  Wash.  691, 
38  Pac  1011;  Uurendean  v.  Pugeli, 
16  Wash.  367,  47  Pae.  7Sfl;  Cole  v. 
Poz,  13  Idaho,  123,  88  Pac  661; 
Main  etc.  Co.  v.  Olsen,  43  Wash.  480, 
86  Pac.  657;  Terminal  Co.  v.  Lowen- 
burg,  11  Or.  286,  3  Pac  083;  Hnnt  *. 
Seattle  etc.  Co.,  3  Wash.  787,  29  Pac 
763;  Hand  v.  Buff,  3  Arit.  175,  24 
Pac,  257;  Haas  v.  Teters,  17  Idaho, 
&50,  106  Pac  305. 

•  Elliott  V.  Chapman,  15  Cal  383. 
This  case  aeems  to  overrule  the  ease 
of  Bradlej  v.  Hall,  1  CaL  199. 

T  Laws  of   1881,  p.  691. 

T*  Section  1054,  CaUfornia  Code  of 
Civil  Procedure.  See  Wadawortb  v. 
Wadswortb,  74  Cal.  104,  15  Pac  447, 
where  it  was  held  that  under  section 
1054  tbe  time  for  filing  the  undertak- 
ing might  be  extended,  and  that  if  tbe 
undertaking  should  be  Bled  within  the 
time  as  extended,  it  would  be  sufficient. 
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Under  the  old  Practice  Act  it  was  well  settled  that  the  ander- 
aking  could  not  be  filed  before  the  filing  or  service  of  the  notice 
if  appeal.  That  it  could  not  he  filed  before  the  filing  of  the  notice 
ras  held  in  Buckholder  v.  Byers.'*  In  that  case  the  undertaking 
ras  filed  more  than  a  month  before  the  filing  of  the  notice.  Upon 
notion  the  appeal  was  dismissed,  and  Field,  J.,  delivering  the  opin- 
on,  said ; 

"Until  an  appeal  is  taken  there  is  nothing  to  give  effect  to  the 
mdertaking.  If  an  appeal  could  be  rendered  effectual  by  an  under- 
aking  filed  one  month  previously,  it  might  be  by  an  undertaking 
iled  at  any  time  previously  within  a  year.  And  the  undertaking,  if 
f  sufficient  amount,  must  operate,  if  at  all,  to  stay  proceedings,  and 
t  would  thus  often  happen  that  a  stay  would  be  obtained  for  the 
ntire  period  during  which  an  appeal  is  allowed,  and  no  appeal  in 
act  ever  be  taken." 

This  case  was  approved  and  followed  in  Dooling  t.  Moore;*  and 
a  Carpentier  v.  Williamson  •  it  was  held  that  the  notice  could  not 
e  served  after  the  filing  of  the  undertaking,  which  is  equivalent 

0  saying  that  the  undertaking  cannot  be  filed  before  the  service 
f  the  notice.  In  Hewes  v.  Carville  Mfg.  Co.,*"  however,  it  was 
eld  that  the  doctrine  of  the  above  case  did  not  apply  under  the 
ode  as  amended  in  1874.  That  case  is  to  the  effect  that  the  only 
tatutory  requirement  as  to  the  filing  of  the  undertaking  is  that  it 
hall  be  within  five  days  after  the  service  of  the  notice  of  appeal, 
nd  that  since  the  code  permits  the  service  of  the  notice  to  be  an 
adefinite  number  of  days  before  its  filing,  it  may  happen  that  the 
ling  of  the  undertaking  takes  place  before  the  filing  of  the  notice 
f  appeal.  The  proposition,  however,  upon  which  the  case  turns, 
bat  the  notice  of  appeal  may  be  served  an  indefinite  number  of 
ays  before  it  is  filed  is  an  impracticable  premise,  to  say  the  least, 
ince  there  can  be  no  advantage,  but  rather  the  contrary,  to  the 
ppellant  to  withhold  his  notice  of  appeal,  after  filing,  a  single  day. 
Intil  the  notice  is  both  served  and  filed  there  can  be  no  need  for  an 
ndertaking,  for  whatever  advantage  may  accrue  from  an  appeal 

1  postponed  until  the  appeal  is  '.'taken," 

ee,  also,  Schloeaser  v.  Owen,  134  Cal.  "■  10  Cal,  481. 

t6,  66  Pae.  726.  «  19  Cil.  81. 

The  orckr  extending  the  time  la  m-  „.  ^,   -.„ 

iTectual    unless    filo<l    ia    the    clerk's  L    ^' .     .-,.      «            .,            „ 

IBce  within  tho  time  limited.    Rauer'a  "  82   CaL    51B.    See    iection    210, 

k.  Co.  T.  Standley,  3  CaJL  App.  H,  ante. 
4  Pa«.  214. 
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However  this  may  be,  there  is  no  question  as  to  the  correctneas 
of  the  rule.  In  its  present  form  section  940,  by  specific  language, 
leaves  no  room  for  distinctions  as  to  the  time  for  filing  the  under- 
taking. 'Whenever  the  notice  may  be  filed  or  served,  or  whatever 
order  may  have  been  followed  in  such  filing  and  service,  the  under- 
taking, unless  waived,  or  the  time  for  filing  extended,  must  be 
placed  on  file  within  five  day«  after  the  notice  is  served.  If  filed 
after  the  expiration  of  this  prescribed  time  the  undertaking,  as 
above  stated,  is  ineffectual,  and  the  appeal  will  be  dismissed.  It 
is  equally  ineffective  if  filed  before  the  notice  is  served."  The 
adverse  party  is  not  called  upon  to  watch  the  clerk's  olBce  before 
the  notice  is  served  upon  him,  any  more  than  he  is  called  upon  to 
watch  it  after  the  expiration  of  the  five  day  period  thereafter.'* 

Inasmuch  aa  the  respondent  is  entitled  to  an  undertaking  suffi- 
cient both  in  form  and  in  fact,  whatever  affects  the  validity  of 
the  undertaking  filed  may  be  set  up  as  ground  for  dismissing  the 
appeal.  The  undertaking  must  so  far  bind  the  sureties  that  the 
respondent  will  not  be  required  to  assert  an  estoppel  in  pats  for  the 
purpose  of  rendering  the  guaranty  available.  It  is  for  this  chief 
reason  that  an  undertaking  prematurely  filed  has  been  held  to  be 
unavailing.  In  Clarke  v.  Mohr,"  the  undertaking  was  prepared  on 
an  appeal  from  the  judgment,  and  pending  a.  motion  for  a  new 
trial.  The  undertaking  was,  presumably  on  second  thought,  ar- 
ranged to  perfect  an  appeal  from  the  new  trial  order,  when  the 

II  Little  v.  Jacks,  S8  CaL  343,  8  endeau  v.  Fngelli,  10  Wash.  367,  47 

Pae.  S5Q,  9  Pu.  £64,  11  Fac  128;  Psc.  759;  Aj'an  t.  O'Coanor,  4S  Waih. 

Clarke  v.  Mohr,  125  La\.  54U,  SS  Pac.  132,  88  Pae.  116^  and  lee  Shannon  t. 

176;  Staekpole  v.  Hermann,  126  CaL  Consolidated   ete.  Co.,  2i  Wash.   119, 

465,  58  Pac.  B35;  Hibernia  etc   Boe.  64  Pac  169. 

T.  Freeae,  127  Cal.  70,  59  Pac.  769.  And  b«>  Wores  t.  Preston,  4  Ari*. 

An  undertaking  on  appeal  flled  tno  92,  77  Pae.  617. 

■I'^f  ^^'°Ifff.'t'^i?vn^H''rM.nf,^v  ■"  ^  Hoyt  V.  Stark,  134  Cal.  178, 

IB  ol  no  effect.     Alvord  v.  McOauhy,  on   i„    oi-    o=^    oia    ia  d.      o5o 

4  Col.>.  97.     In  order  to  preeerva  the  ^^  *"'■  ®''  ^P"  ^*^'  ^^  ^'"'-  223- 
nghtB  given  him  bj  the  code,  allowing  i>  1E5  Cal.  540,  58  Pac.  176.     The 

thirtj  dajB  to  except  to  the  lufficienc;  entire  undertaking  waa  not  invalidated 

of  the  Hureties,  service  of  the  notice  by  the  want  of  conaideration  and  the 

of  appeal  must  precede  or  be  simul-  interlineation,   but   oalj   the   liability 

tuDwiaa  with  the  filing  of  the  under-  with  respect  to   the  new   trial  order, 

takioe.     Cody  ».  Filley,  4  Colo.  342.  The  undertaking  as  to  the  appeal  from 

AUo  Wilson  V.  Bartlett,  7  Idaho,  209,  the  judgment  was  upheld.     See,  also, 

62  Pae.  415.  Stackpole  v.  Hermann,  126  Cal.   465, 

The   Washington   statute,   howmer,  58    Pac.   93B,   where   an    undertaking 

expressly  authorizes  the  filing  of  the  executed  prior  to  the  entry  of  the  new 

undertaking  prior  to  notice  of  appeal.  trial  order,  to  the  appeal  from  irhich 

See  note  2,  tvpra;  and  Runyan  v.  Bus-  it  purported  to  relate,  was  held  to  be 

■ell,  3  Wash.  665,  29  Pac.  348;  Laur-  without  consideration  and  void. 
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latter  should  be  rendered  and  entered,  by  interlineation,  leaving 
only  the  date  of  the  order  blank.  The  instrument  waa  thereupoi 
executed  in  that  form.  After  entry  of  the  new  trial  order  the  dati 
of  the  latter  was  incorporated  in  the  undertaking.  On  a  motion  b 
dismiss,  in  which  these  facts  were  set  up,  the  supreme  court  heh 
that  the  undertaking  was  not  only  without  consideration  as  to  thi 
new  trial  order,  as  not  being  based  upon  an  existing  order  whei 
executed,  but  because  of  the  interlineation  of  the  date  in  an  exe 
cuted  instrument  the  liability  of  the  sureties  was  avoided. 

While  the  execution  of  the  undertaking  prior  to  the  entry  o: 
the  judgment  or  order  appealed  from  results  in  an  ineifectua 
appeal,  the  fact  of  execution  prior  to  service  of  notice  of  appea 
does  not  have  a  like  result ;  provided,  the  filing  takes  place  after 
and  within  five  da3's  after,  such  service.'* 

When  the  notice  is  served  by  mail,  the  service  is  complete  whei 
the  copy  thereof  is  deposited  in  the  postoffice.  The  undertakini 
must  therefore  be  filed  within  five  days  after  such  deposit." 

Section  12,  Code  of  Civil  Procedure,  as  to  compatation  of  time 
and  the  sections  of  the  same  code  with  respect  to  holidays,  an 
applicable  here  as  elsewhere.  When  the  last  day  for  filing  ai 
undertaking  falls  on  Sunday,  an  undertaking  filed  on  the  follow 
ing  day  is  in  time." 

The  process  of  filing  the  undertaking  consists  in  a  delivery  thereol 
to  the  clerk,  or  a  deputy,  at  his  ofBce,  during  office  hoars,  anc 

417;  Zienke  t.  Nortbern  Faeifle  Co.,  '• 
Idaho,    746,    65    Pae.    431;    Paal    v 
after     lerrice     of     one      Crsgnas,   25   Ntfr.   293,  59  PAC.   857 
60  Pao.  983,  47  L.  B.  A.  540. 

<»  Brown  v.  Green,  65  Cal.  E21,  ! 
Pae,  811.  The  provigion  of  wetiot 
1013,  Code  of  Civil  Procedare,  as  U 
the  ext«Dsiaii  of  one  daj'a  time  foi 
each  tnentj-five  miles  intprrening  be 
tneen  the  place  of  poHtiog  and  thai 
of  delivery,  for  the  doing  of  an  ael 
or  the  eierciee  of  a  right  whieh  relatei 
to  such  notice,  ia  without  applieattor 
here.  The  right  to  be  exercised  is  tht 
right  to  eieept  to  the  sureties,  and 
that  relates  to  the  undertaking  and 
not  to  the  notice,  to  the  respondent 
And  not  to  the  appellant. 

!•  Jennesa  v.  Bowen,  77  Cal.  310, 
19  Pae.  522.  Also  Bobini>on  t 
TempUr  Lodge,  Hi  Cal.  41,  45  Pae 


notice  of  appeal,  and  prior 
service  of  another  notice,  it  wiU  be 
deemed  to  refer  to  the  appeal  flrst 
noticed,  even  though,  but  for  the  dis- 
crepancy in  the  time  of  service,  it 
might  refer  to  either.  In  other  words, 
An  uod«rtaking  nhich  definitely  refers 
to  aa  appeal  already  on  file  at  the  time 
it  is  executed  will  not  be  wrested  from 
its  plain  meaning,  perfecting  an  ap- 
peal to  which  it  properly  refers,  and 
made  to  refn  to  another  appeal  which 
was  not  on  file  when  it  waa  executed, 
and  BO  rendered  ambiguous  and  in- 
effectual. See  Hibemia  etc.  Boe.  v. 
Freese,  127  Cal.  70,  59  Pae.  769.  Ths 
date  of  the  affidavit  is  presumptively 
the  date  of  the  execution  of  the  instru- 
ment. Btackpole  v.  Hermann,  rupra. 
And,  aa  similar  in  principle,  see 
Byers  v.  Cook,  13  Or.  297,  10  P*c 
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within  the  five  days  after  aervice  of  notice  as  prescribed  by  law. 
Filing  cannot  take  place  elsewhere  than  in  the  office  of  the  clerk, 
nor  before  nor  after  the  prescribed  time.  Any  vanation  from 
this  process  which  substantially  affects  the  right  of  the  respondent 
will  result  in  an  ineffectual  appeal.  In  Hoyt  t.  Stark, '^  the  appel- 
lant's attorney,  after  office  hours  on  the  last  day  for  filing,  handed 
the  undertaking  to  a  deputy  clerk,  not  at  the  office  but  at  his  club, 
where  the  deputy  was  found  after  search,  with  an  explanation  of 
the  facts.  The  deputy  clerk  took  the  undertaking,  indorsed  thereon 
the  usual  filing  record  as  of  that  date,  and  put  it  in  his  pocket.  Ha 
did  not  go  to  the  office  and  deposit  the  instrument  in  the  proper 
filing  box  or  enter  it  in  the  appropriate  register.  At  9  o'clock  on 
the  following  morning  respondent's  attorney  went  to  the  clerk's 
office  and  searched  the  files  and  examined  the  register  for  an  under- 
taking, but  without  success,  of  course.  Afterward,  the  deputy  clerk 
arrived  at  the  office,  placed  the  undertaking  in  its  proper  file-box 
and  another  deputy  entered  it  in  the  register  kept  for  the  purpose. 
The  supreme  court  held  the  filing  too  late;  that  delivery  to  the 
deputy  elsewhere  than  at  the  office,  and  after  ofSce  hours,  was  not 
such  a  filing  as  the  law  contemplates;  that  the  adverse  party  is  not 
required  to  watch  the  clerk's  office  longer  than  the  prescribed  five 
days.  The  court  further  suggested  that  if  the  attorney  for  appel- 
lant had  procured  the  deputy  clerk  to  go  with  him  to  the  office,  and 
there  file  the  undertaking,  and  make  the  formal  registration,  it 
would  have  been  held  sufficient,  although  after  office  houcs,  under 
the  rule  that  fractions  of  a  day  are  disregarded.  Under  such  condi- 
tions, respondent's  attorney  would  have  found  the  undertaking  on 
file  when  he  visited  the  office,  and  of  the  date  of  the  day  before. 
Under  the  circumstances,  having  failed  to  find  the  undertaking  at 
9  o'clock  on  the  sixth  day,  he  was  under  no  further  obligation  to 
keep  further  watch  on  the  clerk's  office.  The  time  for  excepting 
to  the  sureties  might  well  have  expired  without  his  knowledge  and, 
therefore,  to  hold  an  undertaking  so.  filed  sufficient  would  mani- 
festly prejudice  his  rights. 

On  appeal  from  an  order  changing  the  place  of  trial  the  under- 
taking as  well  as  the  notice  must  be  filed  in  the  office  of  the  clerk 

It  134   Osl.   178,   Sfl   An.   St.   Rep.  not    paid,   and    tbe    umlprtaldnf;   was 

246,  ee  Pae.   223.     And  m«  Boyd  v.  not    marked    "aied"    until    after    tha 

BuTMlI,  00  Cal.  280.     Also  Fint  Na-  lapae  of  the  Btatutory  time.     The  un- 

tlonaJ  Bank  v.  Hatfield,  20  Wash.  224,  ilertaking   mii   held,   notwithstanding 

54  Pae.  1135.  where,  ovring  to  an  in-  the  failure  to  mark  the  paper  with  the 

adTertenee,  the  clerk's  filing  fee  was  filing  mark,  to  have  been  in  time. 
Sew  Trial— TA 
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of  the  Buperior  court  where  the  order  was  made,  and  not  of  that 
to  which  the  cause  was  transferred,** 

§  212a.  Waiver  of  Undertokiiig. — "  ....  In  all  cases  the 
undertaking  or  deposit  may  be  waived  by  the  written  consent  of 
the  respondent."^  The  legal  effect  of  this  proviaioa  of  the  code  is 
that  the  undertaking  cannot  be  waived  otherwise  than  in  writing. 
The  only  question  that  has  ever  arisen,  in  this  connection,  is  as  to 
the  effect  of  stipulations  which  do  not,  in  express  terms,  waive  the 
undertaking,  but  which  are  claimed  to  have  that  effect — chiefly  on 
the  ground  of  estoppel.  Thus  in  Little  v.  Jacks,'  the  question  was 
whether  the  stipulation  to  advance  the  appeal  on  the  calendar  was 
such  a  waiver.  The  supreme  court  held  that  it  was  not.  So,  in 
Fomi  V.  Toell,*  a  stipulation  in  writing  that  the  appellant  had  in 
dnc  time  given  and  filed  a  good  and  sufficient  undertaking  on  appeal 
in  the  cause  did  amount  to  an  affective  waiver.  So  in  Estate  of 
Marshall,*  a  stipulation  "that  an  undertaking  in  due  form  was 
properly  made  and  filed  on  behalf  of  said  legatees  and  devisees  in 
said  action  within  five  days  after  service  and  filing  of  said  notice 
of  appeal,"  was  held  to  be  a  waiver  of  a  defective  undertaking. 
So  in  Gardner  v.  California  etc.  Co.,'  the  supreme  court  held  that 

i»  Mangfleld  v.  O'Keefe,  133  CaL 
362,  65  Pac.  825. 

1  Section  »40,  California  Code  of 
Civil  Procedure,  provides:  "  .  .  .  .  the 
appeal  is  ineffectual  for  any  purpose 
unless  within  five  days  after  service  of 
notice  of  appeal,  an  undertaking  be 
filed,  or  a  deposit  of  money  be  made 
with  the  clerk,  aa  hereinafter  provided, 
or  the  undertaking  be  waived  by  (A« 
adverse  party  in  MTiting," 

Section  948  of  the  eame  code  pro- 
vides that  "  ....  in  alt  cases  the  un- 
dertaiing  or  deposit  may  be  waived 
by  the  written  conaent  of  the  re- 
tpondent." 

Similar  provisions  are  to  be  found 
in  sections  4808  and  4816,  Revised 
Codes  of  Idaho;  sections  7100  (sec- 
tion 1724,  Code  of  Civil  Procedure) 
and  7108  (section  1732,  Code  of  Civil 
Procedure),  Revised  Codes  of  Mon- 
tana; section  3443,  Cutting's  Com- 
piled Laws  of  Nevada  (section  348, 
Civil  Practice) ;  sections  7205  and 
7207,  Bevised  Codes  of  North 
Dakota;  section  550,  subdivision  2, 
Lord's  Oregon  Laws. 

2  6S  Cal.  343,  8  Pac.  856,  S  Pae. 
ZM,  11  Pac.  128. 


s  99  Cal.  173,  33  Pac.  887.  Also 
Bonds  V.  Hickman,  29  Cal.  460,  and 
Carey  v.  Brown,  58  Cal.  180. 

t  IIS  Cal.  379,  50  Pac  540.  See, 
also,  Springer  v.  Springer,  126  Cal. 
453. 

■  129  Cal.  528,  62  Pae.  110.  But 
see  Mitchell  v.  Board  of  Education, 
137  CaJ.  372,  70  Pac.  180,  where  the 
appellant  board,  relying  upon  the  pro- 
visions of  section  1058,  Code  of  Civil 
Procedure,  to  relieve  it  of  the  neces- 
sity of  giving  the  nndertaking,  did 
not  give  one.  The  court  held  that  a 
stipulation  extending  the  time  to  file 
points  and  authorities  did  not  operate 
as  a  waiver  of  the  undertaking,  it  be- 
ing a  case,  not  of  a  defective  under- 
taking, but  of  none  at  all.  See,  also, 
the  cases  cited  in  this  decision. 

The  following  decisions  illustrate 
the  principles  upon  which  the  courts 
have  dealt  with  the  subject  of  waiver 
of  undertakings;  In  Seattle  etc.  Co. 
V.  Johnson,  7  Wash.  97,  34  Pac.  567, 
it  was  held  that  a  failure  to  make 
the  statutory  motion  to  discharge  a 
defective  appeal  bond  was  (in  effect) 
ft    waiver    of    tlie    objection.     So    in 
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an  undertaking  bo  defective  as  to  jtiBtify  dismissal  of  an  appeal 
under  the  rule  laid  down  in  Centerville  etc.  Co.  v.  Bachtold,  109 
Cal.  Ill,  41  Pac.  813,  might  be  waived.  In  that  ease  there  were  two 
separate  appeals,  which  were  attempted  to  be  perfected  by  a  single 
undertaking,  but  there  was  no  reference  to  either  appeal.  The  re- 
spondent stipulated  for  time  to  file  points,  and  kept  silent  as  to  the 
objection  above  referred  to  until  it  was  too  late  to  take  and  perfect 
an  appeal  from  the  judgment,  by  which  the  errors  complained  of 
might  have  been  reviewed,  although  it  was  not  too  late  to  take  and 
perfect  such  appeal  at  the  time  the  stipulation  to  extend  the  time 
to  file  points  was  entered  into.  The  supreme  court  held  that  the 
respondent  was  estopped  to  raise  the  objection. 

Aside  from  the  queation  of  estoppel,  however,  it  is  probable  that 
stipulations  to  be  effective  must  express  or  clearly  imply  the  intent 
to  waive  the  right  to  demand  a  good  and  sufficient  undertaking. 

Failure  to  file  the  undertaking  as  required  by  the  statute  cannot 
be  cured  by  waiver  of  such  undertaking  after  the  time  for  taking 
the  appeal  has  expired.* 


to  a,  (lefectire  afflflBvit  attached  tc 
undertaking,  in  the  trial  court,  waa 
waiver  thereof.  But  this  ia  no  more 
than  BajiDg  that  the  auffieiene;  of  the 
afflilavit  of  a  surety  cannot  be  ques- 
tioneil  for  the  flnt  time  on  appeal, 
but  the  statute  makes  expreas  pro- 
viaion  for  THiaing  such  queatioca  in 
the  loner  court.  Warburton  v.  Ralph, 
9  Waah.  537,  3S  Pae.  140.  Or  that 
juatification  of  anretiea  muat  be  in 
lower  court.  Frew  v.  Clark,  34  Wash. 
561,  78  Pac.  85;  Noble  v.  Whitten, 
34  Waah.  507,  76  Pae.  95. 

It  waa  eonteniled  in  Savage  v. 
Orabam,  14  Waah.  323,  44  Pac.  540 
(liisaenting  opinion),  that  the  failure 
of  the  respondent  to  object  to  pro- 
ceeding with  the  prosecution  of  an 
appeal  after  the  appellant  had  allowed 
the  time  to  paaa  without  Qling  his 
undertaking  on  appeal  waa  a  waiver 
of  Hucb  want  of  undertaking,  but  the 
majorit;  of  the  court  held  that  it  waa 
^und  for  diemistal,  aa  bein^  a 
jurisdictional  prerequisite.  A  siirdlar 
ground  was  taken  t^  the  court  in 
Man  T.  Lewia,  24  Nev.  306,  53  Pac. 
SOD,  in  leaponae  to  a  similar  conten- 


Roberts  v.  Shelton  etc  Co.,  21  Was 
427,  58  Pac.  576;   Engel  v.  Atkinson, 
18  Colo.  App.  287,  71  Pac.  683;  West 
T.  Dygert,  13  Idaho,  641,  92  Pac.  753. 

The  right  of  the  respondent  to 
waive  the  undertaking  ia  unques- 
tioiied.  Hoagland  v.  Hoagland,  18 
Utah.  304,  54  Pac.  B78.  Hence, 
stipulations  of  waiver  are  always 
recognized.  See,  as  to  stipulations, 
Pearson  v.  Aahley,  5  Waah.  160,  31 
Pac.  410;  Hoffman  v.  Oweus,  31  Nev. 
481,  103  Pac.  414,  104  Pac.  241. 

«  Niles  T.  Gonzalez,  152  Cat.  90, 
02  Pac  74;  and  look  at  Perkins  v. 
Cooper,  87  Cal.  241,  25  Pae.  411, 

The  use  of  the  phrase  "taking  the 
appeal"  is  perhaps  somewhat  a  loose 
form  of  expression,  though  made  use 
of  in  the  report  of  the  case  cited. 
The  BBDie  phraseology  was  used  with 
respect    to   waiver    of    notice    in    the 

Kragraph  immediately  preceding, 
mbtless  it  was  intended  to  refer  to 
the  time  for  perfecting  the  appeal, 
that  is,  waiver  could  not  euro  the 
want  of  ao  undertaking,  or  a  de- 
fective undertaking,  aft«r  the  expira- 
tion of  the  five-day  period  after 
service  of  tlM  notic& 
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§  213.  Contents  of  Undertakiiig. — The  requirement  of  the  old 
Practice  Act  was  that  the  undertaking  should  be  "to  the  effect  that 
the  appellant  will  pay  all  damages  and  costs  which  may  be  awarded 
against  him  on  the  appeal  not  exceeding  three  hundred  dollars. '" 
The  Code  of  Civil  Procedure  contains  the  same  provision  with  the 
addition  of  the  words  "or  on  a  dismissal  thereof"  after  the  words 
"on  the  appeal.'" 

In  one  case  it  was  said  that  the  design  of  the  statute  was  "to  put 
an  undertaking  on  the  same  footing  as  a  bond."*  But  it  is  not 
necessary  that  the  principal  should  execute  the  undertaking;'  and 
it  is  not  customary  to  make  the  undertaking  in  the  form  of  a  bond 
with  a  condition,  although  in  all  probability  such  form  would  be 
held  sufficient.  The  practice  is  to  make  the  undertaking  in  the 
form  of  a  contract,  by  which  the  sureties  "undertake  and  promise" 
to  the  eflfeet  required  by  the  statute.  The  statute  seems  to  con- 
template a  joint  promise.  The  instrument  need  not  be  sealed.* 
The  undertaking  to  perfect  the  appeal  may  be  in  the  same 
instrument  with  the  other  undertakings.'  And  if  the  instrument 
contain  the  required  condition,  and  is  for  three  hundred  dollars 
or  upward,  it  will  render  the  appeal  effectual,  although  it  was  in- 
tended also  to  effect  a  stay  of  execution  but  is  insufficient  for  that 

□D  appeal.  Pennsjlvania  etc.  Co.  v. 
Gilbert^  IS  Wash.  6fi7,  52  Pae.  246; 
Hill  Estate  Ca  v.  Whittlesey,  21 
Wash.  H2.  57  Pbc.  345;  Be  Roberts 
V.  StileB,  24  Wash.  611,  64  Pac.  796; 
and  Bee,  as  deciding  the  same  prin- 
ciple, Spokane  etc.  Co.  v.  Loy,  21 
V/Mh.  501,  58  Pac  672,  60  Pac. 
Hid;  Cook  V.  Tibbala,  12  Wash.  207, 
40  Pac.  935. 

But  Che  Buret iea  must  tngo,  or,  at 
leaBt,  their  names  as  sureties  must 
appear  in  the  body  of  the  bond,  and 
their  signaturn  appear  in  the  alG- 
davlts  attached  thereto.  Takima  etc. 
Co.  V.  Yakima  National  Bank,  18 
Wash.  377,  51  Pac.  471;  Wenatchee 
etc  Co.  T.  Thompson,  60  Wash.  643, 
111  Pae.  874. 

*  Section  1629,  CaliforDia  Civil 
Code. 

«  Section  M7,  California  Code  of 
Civil  Procedure;  oM  Practice  Act,  see. 
354. 


1  Laws  of  1851,  p.  106,  aec.  348. 

>  Section  941,  California  Code  of 
Civil  Procedure. 

s  CanHeid  v.  Batea,  13  Cal.  600. 

•  Curtis  V.  Richards,  9  Cal.  33; 
Tiaaot  v.  Darling,  9  Cal.  285;  City 
of  Sacramento  v.  Duiilap,  14  Cal. 
421;  Murdock  v.  Brooks,  3S  Oal. 
596. 

Also  DrouOhat  v.  Bottner,  13  Or. 
493.  11  Pac.  221  (but  see  Dtomlhat 
V.  Schmidt  (Or.).  9  Pap.  67);  Dahl 
V.  Tibbals,  5  Wash.  259,  31  Pac. 
S68;  Cody  v.  KUey,  4  Colo.  342; 
Byeri  v.  Oilmore,  10  Colo.  App.  79, 
50  Psc.  370;  Russell  v.  Chicago  etc. 
Co.,  37  Mont.  1,  94  Pac.  488,  501; 
Bloomingdale  v.  Weil.  29  Wash.  611, 
70  Pac.  94.  Signature  of  surety 
alone  is  sufficient.  Fidelity  etc.  Co. 
T.  Sertttle  etc.  Co.,  50  Wash.  391,  97 
Pae.  453. 

An  attorn^  may  affix  the  names 
of  the  appellant*  to  the  undertaking 
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purpose.*  It  may  be  good  for  one  purpose  and  bad  as  to  the  other.* 
But  an  undertaking  filed  for  another  purpose,  as  to  stay  proceed- 
ings, cannot  take  the  place  of  the  undertaking  on  appeal.^ 

Mere  defects  of  form,  not  going  to  the  substance  of  the  under- 
taking, are  usually  disregarded.  At  the  most,  such  defects  but 
render  the  instrument  "insufficient"  within  the  meaning  of  section 
954,  Code  of  Civil  Procedure.  Thus  an  undertaking  is  not  in- 
effectual because  of  a  mistaken  indorsement  of  the  title  of  the  cause, 
if  it  is  otherwise  in  due  form."*  Nor  because  of  an  obvious  mistake 
in  the  date  of  the  judgment,  if  it  is  otherwise  sufficiently  described 
80  as  to  bind  the  sureties."  Nor  because  of  a  mistake  in  appellant's 
Christian  name,  where  the  case  was  properly  entitled  by  number, 
court  and  department,  and  the  judgment  and  order  were  properly 
and  correctly  described."  Nor  because  of  the  omission  of  a  payee 
in  the  undertaking."  Nor  because  the  undertaking  states  that 
appellant  "is  about  to  appeal"  instead  of  that  he  "has  appealed."" 
Nor  because  the  undertaking  specified  the  appeal  as  being  from  the 


519. 

A  nngle  instrument  may  embrace 
both  appeal  and  tuperaedeaa  or  itaj 
underta kings  ot  bondt.  Tbls  it  the 
insTitable  couclusian  from  tbe  farm 
and  effect  of  most  aUitutes  upon  tbe 
•uhject.  The  phrase  with  reference 
to  undertakings  on  appeal,  "it  doea 
not  staj  tbe  execution,  or  "ahall  not 
■taj  proceedings"  unlsaa  a  written 
undertaking,  etc,  ia  found  in  moBt 
statutes,  and  means,  clearly,  that  tbe 
two  forms  of  uodertakings  may  be 
apprapriat^tj  combined;  and  such  is 
the  almost  nni versa!  practice.  See 
Anderson  v.  Bigelow,  16  Wash.  198, 
47  Pae.  426. 

That  an  nndertaldiig;  intended  for 
both  purposes  aometimea  faib  of  on« 
or  the  other,  and,  if  ao,  will  be  ac- 
cepted as  effective  for  the  purpose 
aeeompIiEhed,  waa  held  in  tbe  follow- 
ing decisions:  Sumner  ».  Rogers,  21 
Wash.  361,  as  Pae.  214;  State  t. 
Pendergaat,  39  Wash.  132,  81  Pac. 
324;  DoQglBS  t.  Badger  etc.  Mine, 
41  Wash.  266,  83  Pac.  J78,  4  L.  B. 
A.,  N.  a,  196;  Douglas  v.  I*  Rica 
etc.,  41  Wash.  699,  S3  Pac.  182; 
Ahrena  t.  Seattle,  39  Wash.  168,  SI 


563. 

The    fact   that   an   undertaking   on 

appesj  contains  language  commonlj 
used  in  sitperaedeat  bonds  does  not 
of  itaelf  invalidate  it.  Bridge  v. 
Calhoun  etc.  Co.,  57  Wash.  272,  106 
Pac.  783. 

In  South  Dakota  (section  457, 
Code  of  Civil  Procedure) ,  ezpreas 
provision  ia  made  for  the  coniolida- 
tion  of  all  undertakinga  required  by 
tbe  chapter  on  appeals  into  "one  in- 
atrument  or  sevenU,  at  the  option  of 
the  appellant." 

«  Dobbins  v.  DoUarbide,  15  Cal. 
374;  Mokelumne  Hill  Co.  t.  Wood- 
bury, 10  CaL  185. 

e»  Duffy  V.  Greenebaum,  72  CaL 
157,  12  Pac  74,  13  Pac.  323. 

Bb  Herrlich  v.  McDonald,  72  CaL 
579,  14  Pac.  357. 

8c  Swasey  v.  Adair,  83  Cal.  136, 
23  Pac.  284;  Dyer  v.  Bradley,  88 
Cal.  590,  26  Pac.  511. 

81  Butler  V.  Ashwortb,  100  Cal. 
334,  34  Pae.  780. 

B*  Downing  v.  Rademacher,  136 
Cal.  673.  6S  Pac.  415. 

Bi  Klatschmidt  t.  Weber,  U9  Cal. 
76. 
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"motion  for  a  new  trial  herein  made"  instead  of  from  "order  on 
motion  for  new  trial.'"* 

Nor  is  the  misplaced  signature  of  a  surety  a  fatal  defect,  where 
both  sureties  have  signed,  although  one  has  sigoed  in  the  wrong 
place.'"  So  an  undertaking  which  omits  the  statutory  clause  as  to 
dismissal  of  the  appeal  is  merely  "insufficient,""  but  unless  cured 
by  filing  a  new  undertaking  as  provided  in  section  954,  the  appeal 
will  be  dismissed." 

Undertakings  defective  for  ambiguity,  and  for  failure  to  dis- 
tinctly specify  the  appeal  to  be  perfected,  are  considered  else- 
where-'" 

H  Buchoer  v.  Mallo;,  152  Csl.  484, 
92  Pac.  1029. 

«>i  Baj  Citj  Btc.  Awn.  v.  Brokd, 
12S  Cal.  670,  61  Pac.  36S. 

an  Jarman  v.  Rea,  129  Cal.  157,  61 
Pac.  790. 

■  I  Duncan  v.  Times-Mirror  Co.,  309 
Cal.  602,  42  Pac,  147;  Estate  of 
Fay,  126  CaL  457,  58  Pac.  038; 
Jarrnan  t.  Rea,  129  Cal.  157,  61  Pac. 
7Ba 

sm  See  sections  211,  ante,  and  214, 

In  otber  jurisdictions  the  following 
decisions  i  I  lust  rate  the  same  general 
rules:  In  Johnston  \.  Lielson,  3  Ariz. 
344,  29  Pac.  S93,  it  was  held  that  an 
undertaking  that  appellant  will  pay 
all  cnsts  awarded  against  him  on  bis 
appeal,  not  exceeding  a  certain  sum, 
anii  which  was  not  made  payable  to  the 
appellee,  and  not  conditioned  that  the 
appellant  would  prosecute  his  appeal 
nith  effect,  was  inauflicient.  In  Keillj 
V.  Crowley,  3  Ariz,  286,  29  Pac.  14,  it 
wAs  held  that  an  appeal  bond  which  did 
not  provide,  as  required  by  the  statute, 
that  the  appeal  shall  be  prosecuted 
with  effect,  and  mentions  no  obligee, 
though  the  statute  provides  that  the 
bond  be  made  payable  to  the  appel- 
lee, was  insufficient.  But  eee  Will- 
oughby  V.  Brown,  4  Colo.  120,  as  to 
designation  of  obligee  by  reference. 

The  judgment  must  be  specifically 
described,  the  obligee  be  nameil.  and 
the  penalty  so  flied  as  to  be  ample 
protection,  within  the  law,  to  the  re- 
spondent. Putman  v.  Putman,  3 
Ariz.  182,  25  Pac.  320;  Hill  v.  Her- 
rick,  3  Aris.  313,  73  Pac.  399. 

The  obligee  may  be  snfficiently 
designated  by  a  reference  to  the  title. 
S«e  Wiiloughby  r.  Brown,  tupra. 


The  mere  fact  that  the  bond  refers 
to  the  appeal  as  being  to  the  su- 
preme court  instead  of  the  court  of 
appeals  does  not  prevent  the  latter 
from  acquiring  jurisdiction.  The  de- 
fect was  an  amendable  one  under  the 
provisions  of  section  3SS.  Pershing 
v.  Wolfe,  8  Colo.  App.  82,  44  Pac 
754.  An  appeal  bond  is  not  fatally 
defective  because  not  dated,  if  it  waa 
in  fact  delivered  to  the  clerk  within 
the  statutory  time.  Bycrs  v,  Qilmore, 
10  Colo.  App.  79,  50  Pac,  370. 

Where  two  appeals  are  taken  to- 
gether, and  the  undertaking  is  "on 
the  appeal,"  viithout  designating  which 
appeal,  tbere  being  but  provision  for 
a  single  undertaking,  and  neither  ap- 
peal being  sneciQed,  both  will  be  dia- 
missed.  Schiller  v.  Small,  4  Idaho, 
422,  40  Pac.  53;  and  see  section  211, 

Where  an  appeal  bond  is  radieallj 
defective  in  matters  both  of  form 
and  substance,  the  appeal  should  be 
dismissed.  Erickson  v.  Erickson,  11 
Wash.  76,  39  Pae.  241. 

In  the  following  cases  the  under- 
taking was  held  sufficient  in  form  and 
substance:  Idaho  etc.  Co.  y.  Lund- 
strum,  9  Idaho,  257,  74  Pae.  975; 
Ramsay  v.  Tacoma  etc.  Co.,  31  Wash. 
351,  71  Pac,  1024;  Murray  v.  Moyna- 
han,  27  Wash.  379,  67  Pac.  810;. 
Jones  V.  Herrick,  33  Wash.  197,  74 
Pac.  332;  Young  v.  Bonooe,  26 
Wash.  4,  66  Pac.  135,  421;  King  v. 
Branscbeid,  32  Wash.  634,  73  Pac. 
668;  Anderson  v.  Provident  etc  Co., 
26  Wash.  192,  66  Pac.  415;  White 
etc.  Co.  V.  Sims,  29  Wash.  389,  69 
Pae.  1094;  Dossett  v.  St.  Paul  etc. 
Co.,  31  Wash.  489,  72  Pac.  116;  Col- 
burn   T.   Seymour,   29   Colo.   292,    68 
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Two  or  more  appellants  may  join  in  a  ain^le  appeal,  and  one 
undertaking  is  sufficient,  no  matter  bow  many  appellants  there  are.*" 
It  is  essential  that  the  undertaking  should  distinctly  specify 
who  the  appellants  are,  and  the  particular  appeal  in  which  each 
appellant  is  interested,  and  the  undertaking  should  correspond 
substantially  to  the  appeal  as  noticed.  The  rule  is  similar  to  the 
one  heretofore  outlined,  which  requires  that  each  appeal  attempted 
to  be  perfected  by  the  undertaking  shall  be  clearly  and  distinctly 
specified.  This  principle  was  announced  in  Zane  v.  De  Onativia," 
where  the  notice  of  appeal  from  the  judgment  was  signed  by  both 
appellants,  but  the  undertaking  perfected  only  one  appeal.  The 
appeal  of  the  appellant  who  was  not  mentioned  in  the  undertaking 
was  dismissed.  The  notice  of  appeal  from  the  new  trial  order  was 
signed  by  only  one  of  the  appellants,  but  the  undertaking  perfected 
both  appeals.  The  appeal  was  dismissed  as  to  both.  The  court 
held  the  sureties  not  bound,  inasmuch  as  there  had  been  no  such 
appeal  noticed  as  was  perfected.  Nor  was  section  954,  Code  of  Civil 
Procedure,  applicable. 

A  defective  undertaking  may  be  cured  by  filing  a  new  one  in  the 
supreme  court  as  shown  in  the  next  section.  If  there  be  any  defect 
in  the  undertaking  and  it  be  not  attacked  in  the  cause  as  prescribed 
in  rule  XV,*^  the  sureties  cannot  avail  themselves  of  such  defects 


Pae.  218;  Thomas  v.  Territory,  10 
Ariz.  180,  85  Pac.  1063;  Sanborn  t. 
Pitipatrick.  Bl  Or.  457,  91  Pae.  540; 
State  T.  Pendergaat,  39  Wash.  132, 
81  Pae.  324;  Fkvut  *.  Rustler  ele. 
Co.,  34  Mont.  368,  SS  Pae.  421; 
GreenuB  v.  Seattle,  39  Wash.  703,  SI 
Pae.  560;  Bowell  v.  Seattle,  39  Wash. 
703,  81  Pae.  560;  Calfbreath  v. 
Coyne,  48  Colo.  199,  109  Pae.  42S; 
Price  V.  Western  etc.  Co.,  35  Utah, 
379,  100  Pae.  677. 

In  the  following  the  bond  nai  held 
inaufficient,  and  the  appeal  was  dig- 
roiiaed;  Coleman  v.  Perry,  24  Mont. 
237,  61  Pae.  12B;  Dodge  v.  Corliss, 
27  Waah.  685,  68  Pae.  177;  David  v. 
Ouicb,  3D  Wash.  256,  70  Pae.  497; 
Title  etc  Co.  v.  McDonnell,  28  Wash. 
359,  68  Pae.  890;  GTaham  t.  Ameri- 
can ete.  Co.,  28  Waah.  735,  69  Pae. 
365;  Ley  ».  Coey,  31  Waah.  684,  71 
Pae.  552;  Winchester  v.  Morris,  33 
Wash.  708,  74  Pae.  361;  Hewitt  ». 
Laosdale,  26  Waah.  615.  67  Pae.  354; 
Barela  t.  Tootle,  29  Colo.  S2,  66  Pae. 


899 ;  Macy  v.  Sullivan,  41  Wash.  564, 
84  Pae  801;  Tibbrtts  v.  Henry,  48 
Wash.  306,  89  Pae  880;  Washingtoii 
etc.  Co.  V.  Abacus,  49  Wash.  261,  94 
Fac.  1072;  Denver  etc.  Co.  v,  Paonia 
etc.  Co.  (Colo.),  112  Pae.  692. 

■i  See  section  17,  Code  of  CSfil 
Procedare.  Also  see  Dowsing  t. 
Bademacber,  136  Cal.  673,  69  Pae, 
41S;  Estate  of  Sutro,  152  Cal.  249, 
92  Pae.  486. 

s»  135  Cal.  440,  67  Pae.  685. 

so  Quoted  in  section  270,  poit. 
Rule    XV    applies    only    to    defects 


which   do   I 

No    1 


:    of    1 


>  the 


jurisdictio: 


required  where  the  ground  i 
of  Juriadictioa  by  reason  ol  an  in- 
effectual appeal.  It  is  sufficient  if 
the  Te«pondent  points  out  the  objec- 
tion in  bii  bri^  filed  five  days  tie- 
fore  the  hearing,  and  asks  for  a  dis- 
missal on  this  ground.  See  San 
Francisco  etc.  Co.  v.  AndersoD,  77 
Cal.  297,  9  Pao.  517. 
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as  s  defense  to  an  action  upon  the  undertaking.*  Every  undertak- 
ing must  be  accompanied  by  an  affidavit  of  justification  as  provided 
in  BeetioQ  1057  of  the  Code  of  Civil  Procedure.'"  But  such  afRdavit 
is  not,  strictly  speaking,  a  part  of  the  undertaking.  It  is  a  separate 
instrument  appended  to  the  undertaking. 

§  214.  Curing  Defective  Undertaking:  by  Filing  New  One  in 
the  Appellate  Court. — There  are  cases  in  relation  to  appeals  from 
Justices  of  the  peace  to  county  courts  which  permit  great  looseness 
of  practice  in  the  filing  of  undertakings  on  appeal.  Under  those 
cases  the  want  of  an  undertaking  on  appeal  from  the  judgment  of  a 
justice  of  the  peace  is  to  be  objected  to  in  the  county  court.'  and  is 
waived  if  not  objected  to ;  and  a  refusal  by  the  county  court  to  allow 
the  defect  to  be  supplied  by  the  filing  of  an  undertaking  in  that 
court  was  ground  for  reversal.^  These  cases,  however,  are  not  au- 
thority in  relation  to  undertakings  on  appeal  to  the  supreme  court ; 
for  the  statute  concerning  appeals  to  the  county  court  fixed  no  time 
for  the  filing  of  the  undertaking.  In  this  respect  the  provision  of 
the  General  Practice  Act'  in  relation  to  appeals  from  justices'  courts 
was  like  the  provision  of  the  Forcible  Entry  and  Detainer  Act. 
That  act  did  not  limit  any  time  for  the  filing  of  the  undertaking  on 
appeal,*  and  in.Rabe  v.  Hamilton,*  it  was  held  that  the  filing  of 
the  undertaking  was  not  a  condition  of  the  appellate  jurisdiction, 
and  that  the  county  court  should  have  allowed  an  undertaking 
to  be  filed.  The  difference  between  the  statute  under  which  Rabe 
v.  Hamilton  was  decided  and  the  statute  in  relation  to  appeals  to 
the  supreme  court  was  pointed  out  in  Shaw  v.  Randall,'  In  that 
case  no  undertaking  was  filed  within  the  five  days  allowed  therefor. 
The  appellant  offered  to  file  one  in  the  supreme  court,  but  the  court 
declined  to  allow  this,  and  dismissed  the  appeal ;  and  Cope,  J.,  de- 
livering the  opinion,  said ; 


»  Dore  V.  Covej,  13  Cal.  502 ; 
Hathaway  t.  Davis,  33  CaJ.  161;  Mur- 
(iook  V.  Brooks,  38  Cal.  596;  but  com- 
pare Chap  in  v,  Broder.  16  Cal.  403. 
Fur  inatanceB  of  actioni  upon  under- 
takiDgB  in  addition-  to  those  just  cited, 
see  Swain  v.  GraTes,  8  Cal.  549; 
Oaborn  v.  HeDdrickaon,  6  Cal.  17S; 
Karth  v.  Light,  15  Cal.  324;  Chamber- 
kin  v.  Reed,  16  Cal.  207;  Boatic  v. 
Love,  16  Cal.  69;  Whitney  t.  Alkn, 
21  Cal.  233;  Ellia  v.  Hull,  23  Cal. 
180;  De  Castro  v.  Clarke,  29  Cal.  11; 
Wood  V.  Orford,  56  Cal.  157;  Crane 
T.  Weymouth,  64,  Cal.  470. 


>o  See,  also,  aections  quoted  io  kc- 
tion  228. 

1  Howard  v.  Harman,  5  Ca).  78; 
Coulter  V.  Stark,  7  Cal.  244. 

'  Cunningham  v.  Hopkios,  8  Cal. 
33;  Billiogs  v.  Boadbaase,  5  Cal.  71. 

■  Section  62S. 

«  Lawa  of  ISSO,  p.  427,  see.  16; 
Laws  of  1S52,  p.  158;  Lawa  of  1858. 
p.  90;  LawB  of  1861,  p.  582;  Lawa  of 
1862,  p.  420;  Iawb  of  1863,  p.  653. 

»  15  Col.  31. 

»  15  Cal.  384. 


Digitized  ByGOOgle 


1177  CUBINQ  DEFECrrVB  UNDERTAKINa.  g  214 

"The  case  of  Babe  v.  Hamilton,  ante,  31,  is  not  ib  point.  The 
gixteeoUi  section  of  the  act  concerning  forcible  entries  and  de- 
tainers merely  provides  that  the  party  aggrieved  may  appeal 
within  ten  days,  and  that  a  bond  shall  be  given  containing  certain 
conditions.  No  time  is  fixed  within  which  the  bond  is  to  be  filed, 
and  no  consequence  is  attached  to  a  failure  to  file  it.  We  held  that 
the  objection  in  that  case  did  not  goto  the  jurisdiction,  but  was 
'  addressed  to  the  discretion  of  the  court,  and  that  the  failure  to  exe- 
cute the  bond  did  not  necessarily  defeat  the  appeal  The  caae  at  bar 
is  essentially  different.  The  undertaking  is  required  to  be  filed 
within  five  days  after  the  notice,  and  the  evident  meaning  is  that  it 
must  be  so  filed  to  render  the  appeal  effectual  for  any  purpose. 

Such  is  our  understanding  of  the  statute In  the  present  ease 

there  is  no  question  as  to  the  power  of  the  court  to  allow  an  amend- 
ment. No  undertaking  was  filed  within  the  time  limited  by  the 
statute,  and  the  consequence  is  that  there  is  nothing  to  amend.  It 
is  not  the  case  of  a  defective  undertaking,  but  of  no  undertaking  at 
all.  In  construing  the  statutu*  we  must  look  to  the  language  used, 
and  endeavor  if  possibU  to  ascertain  the  intention  of  the  legislature. 
That  provisions  in  regard  to  time  are  generally  to  be  construed  as 
directory  is  not  disputed,  but  such  a  construction  is  improper  where 
a  consequence  is  attached  to  a  failure  to  comply.  In  such  a  case 
the  consequence  can  be  avoided  only  by  a  compliance  with  the 
statute." 

The  present  provision  of  the  Code  of  Civil  Procedure  in  relation 
to  appeals  from  the  justices'  courts  is  like  that  of  the  old  Practice 
Act,  in  not  fixing  any  time  within  which  the  undertaking  on  appeal 
must  be  filed.'  And  such  being  the  case,  it  may  be  said  that  under 
the  case  above  cited  the  superior  court,  as  a  general  thing,  should 
allow  an  undertaking  to  be  filed  whenever  the  party  offers  (in  good 
faith  and  without  unreasonable  negligence)  to  do  so.  But  even  in 
appeals  to  the  superior  court,  if  no  undertaking  be  filed  or  be  offered 
to  be  filed,  the  court  should  not  hear  the  appeal.* 

In  regard  to  appeals  to  the  supreme  court  the  rule  may  be  said 
to  be  that  where  no  undertaking  at  all  was  filed  within  the  time 
allowed  therefor,  the  matter  cannot  be  cured  by  filing  one  in -the 
supreme  court,  but  that  where  one  has  been  filed  which  is  defective 
merely,  the  defect  may  be  cured  by  filing  a  new  one  in  the  appellate 


Digitized  ByGOOgle 


S2I4 


UNDEBTAema  to  bendes  appeal  effbctdal. 


1173 


court.  This  18  believed  to  have  been  the  rule  before  the  statute  of 
1861,  and  to  be  the  rule  under  that  statute.  Before  the  statute  it 
was  held  in  Shaw  v.  Randall,*  above  quoted,  that  where  no  under- 
taking at  all  had  been  filed  within  the  five  days  a  new  one  would  not 
be  permitted  to  save  the  appeal ;  but  it  would  seem  from  the  cases 
of  Stark  v.  Barrett "  and  Bryan  v.  Berry  "  that  where  there  was 
one  filed  which  was  defective  merely  the  appellant  would  be  per- 
mitted to  file  a  proper  one.  In  Stark  v.  Barrett  an  undertaking  had 
been  properly  filed,  but  the  sureties  had  failed  to  justify  properly 
after  exception  taken  to  them.  The  supreme  court  allowed  a  new 
undertaking  to  be  filed.  In  Bryan  v.  Berry  it  was  held  that  "where 
a  mere  defective  undertaking  has  been  bona  fide  given,  and  the 
appellant  will  file  a  good  one  before  the  case  is  submitted,  this  court 
will  allow  him  to  do  so." 

The  above  rule  was  incorporated  in  the  act  of  1861,  section  3  of 
which  is  as  follows :  '* 

"Sec.  3,  No  appeal  shall  be  dismissed  for  insufficiency  of  the 
notice  of  appeal  or  undertaking  thereon;  provided  that  a  good  and 
sufficient  undertaking,  approved  by  a  judge  of  the  supreme  court 
be  filed  in  the  supreme  court,  before  the  hearing  «pon  motion  to 
dismiss  the  appeal,  and  upon  payment  of  such  reasonable  costs  as 
the  court  may  adjudge ;  provided,  that  the  respondent  shall  not  be 
delayed,  but  may  move  when  the  cause  is  regularly  called,  for  the 
disposition  or  dismissal  of  the  same,  if  such  undertaking  be  not 
given." 

This  section  received  construction  in  Buffendeau  v.  Edmonson." 
That  case  related  to  the  notice  of  appeal,  and  not  to  the  undertak- 
ing, but  the  reasoning  applies  to  the  one  aa  much  as  to  the  other. 
The  facts  were  that  the  notice  had  been  served  two  days  before  it 
was  filed,  which  was  improper  under  the  rule  then  prevailing.  For 
this  the  appeal  was  dismissed.  The  appellant  then  moved  to  vacate 
the  dismissal,  and  cited  the  statute  above  quoted;  but  this  motion 
was  denied,  the  court  saying:  "The  section  of  the  act  of  1861  above 
cited  presupposes  the  existence  of  a  notice  of  appeal,  to  which  the 
word  'insufficiency'  stands  in  qualifying  relation The  con- 
struction which  the  counsel  claims  for  the  act  of  1861  would  give 


•  15  Cal.  384. 

•0  15  CaL  361.  Offer  to  eieeate 
new  uDder taking  must  be  before  diB- 
misaal  of  appeaL  Tevii  v.  O'ConDell, 
21  CaL  512. 


'I  Quoted  in  CunDiagham  t.  Hop- 
kins, S  Cal.  33.  The  part  bo  quoted 
appeara  to  h&ve  beeu  left  oat  of  the 
report  of  the  aue- 

>2  Lhw8  of  1861,  p.  9S9. 

»  24  Cal.  94. 


Digitized  ByGOOgle 


1179  omuNO  DBFScnvB  xjndebtakinq.  %  214 

it  the  effect  to  abrc^te  the  conditions  on  vhieh  the  fact  of  a  sub- 
sisting appeal  muat  of  necessity  depend.  In  our  view  the  act  ot 
1861  was  intended  to  relieve  appellants  from  the  results  which  with- 
out it  would  be  likely  to  happen  in  consequence  of  defects  of  form, 
and  deficiencies  in  substance  apparent  on  the  face  of  notices  of 
appeal;  but  we  cannot  find  in  this  act  any  authority  for  excusing, 
in  any  case,  performance  of  the  acts  necessary  to  effect  an  appeal  in 
accordance  with  the  provisions  of  the  three  hundred  and  thirty- 
seventh  section  of  the  Practice  Act,  viz.,  the  filing  and  service  of 
notice,  and  without  the  performance  of  which  acts  the  appellate 
court  could  not  acquire  jurisdiction." 

The  doctrine  of  this  case  accords  with  the  decision  in  Shaw  v. 
Randall,  above  quoted,  and  does  not  appear  to  have  been  questioned 
either  with  respect  to  notices  of  appeal  or  undertakings. 

The  Code  of  Civil  Procedure  has  the  following: 

"Section  954.  If  the  appellant  fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed 
for  insufficiency  of  the  undertaking,  if  a  good  and  sufficient  under- 
taking, approved  by  a  justice  of  the  supreme  court,  or  {where  the 
appeal  is  pending  before  a  district  court  of  appeals  either  by  direct 
appeal  thereto  or  by  transfer  thereto  by  the  supreme  court)  if  a 
good  and  sufiBcient  undertaking,  approved  by  a  justice  of  said  dis- 
trict court  of  appeal,  be  filed  in  said  district  court,  before  the  heat- 
ing upon  motion  to  dismiss  the  appeal "'* 

1*  The  iBmainder  of  thia  oectiou  U  judgment    &■    if    no   nndertakiDg    ti> 

as  followa;  ttay  execution  had  been  given." 

"  .  .  .  .  When  it  is  m&de  to  appear  This  laat  portioD,  except  m  hereln- 
to  the  Eatiflfactioa  of  the  court  or  &  after  noteil,  was  added  by  tba  amend- 
judge  thereof,  from  which  ths  ap-  meat  of  1S95  (Stats.  1895,  p.  59). 
peal  naa  tEiken,  tbat  a  Buretj  or  Ai  to  the  scope  aud  couBtruction  of 
Bur«iieB  upOD  an  appeal  bond  from  tbie  provisloa,  see  below  and  note 
any  eaiue  has  or  have  become  in-  15k.  In  1906  (State.  1906,  p.  62) 
■nfficient,  and  the  bond  or  undertak-  the  following  amendment  was  added 
ing  inadequate  aa  securitj  for  tha  to  the  laat  portion,  "or  that  the  bond 
payment  of  the  judgment  appealed  has  been  lost  or  destroyed."  In  1907 
from,  or  that  the  bond  has  been  lost  (Stats.  1907,  p.  579)  the  following 
or  destroyed,  tbe  lait-named  court,  amendment  was  made  to  the  last  por- 
or  a  jui^e  thereof,  may  order  the  tion:  Strike  out  "tbereon"  after  in- 
giving  of  a  new  bond  with  aulBcient  sufficiency  of  the  undertaking."  In 
sureties,  as  a  condition  to  the  main-  the  same  year  the  portion  quoted  in 
tenaoee  of  the  app^.  The  said  bond  the  text  was  amended  b^  th«  addi- 
OT  undertaking  sbd'l  be  approved  by  tion  of  phraseology  applying  the  pro- 
tbe  laatnamed  court,  or  a  judge  visians  of  the  BectioD  to  appeals  in 
thereof;  and  in  case  aaid  sureties  fail  tbe  district  courts  of  appeaL  No 
to  justify  befoT«  said  last-named  further  changes  have  been  made. 
court,  or  a  Judge  thereof,  or  fail  to  Similar  proTisiong  are  to  be  found 
comply  with  the  order  to  appear  and  in  section  388,  Mills'  Annotated  Code 
juaUfy,  execation  may  issue  upon  the  of    Cotorado;    section  4S2S,   Bovised 
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The  provision  is — so  far  as  undertakings  are  concerned — sub- 
stantially the  same  as  section  3  of  the  act  of  1861,  above  quoted. 
The  new  undertaking  must  be  filed  in  the  appellate  court,  and  not 
in  the  court  below,  and  the  approval  of  the  justice  must  be  ob- 
tained.'" 

The  rule  of  the  earlier  cases  has  been  followed  in  the  decisions 
under  the  code.  Thus  in  Home  etc.  Assn.  v.  Wilkins,'**  where  the 
appeal  was  from  two  separate  and  distinct  orders,  with  a  single 
undertaking,  which  might  refer  to  and  perfect  either,  the  under- 
taking was  held  ineffectual  because  of  ambiguity,  the  court  saying: 

"The  section  referred  to  (954)  does  not  authorize  it.  It  only 
authorizes  a  new  undertaking  when  the  one  filed  is  insufficient.  But 
in  this  case  there  has  really  been  none  filed.  To  allow  a  new  one 
to  be  filed  would  be  in  effect  to  permit  a  new  appeal  to  be  perfected 
after  the  time  fixed  by  law." 

So  in  Duffy  V.  Greenbaum,'"'  where  there  was  an  undertaking  to 
stay  execution  but  none  to  perfect  the  appeal,  the  court  said: 

"In  this  case  there  is  no  undertaking  on  appeal,  and  the  section 
of  the  code  (Code  Civ.  Proc,  see.  954)  allowing  an  undertaking  to 
be  filed  on  the  insaffieiency  of  the  undertaking  filed  has  no  appli- 
cation. ' ' 

So  in  Berniaud  v.  Beecher,""  where  there  was  an  attempted  ap- 
peal from  a  judgment  and  a  new  trial  order,  and  the  undertaking 


Codes  of  Idaho;  BMtion  7116,  Revised 
Codes  of  Montana  (section  1T40,  Code 
of  Civil  pTOcedoire) ;  section  550,  sub- 
division 4.  Lord's  Oregon  Laws;  aec- 
tioDB  1733,  and  1731,  Rem.  &  Bal. 
Code  of  Washington  (sections  6517 
sod  6518,  Bal.  Code). 

"  Under  the  law  which  required 
the  sureties  on  the  three  hundred 
dolUr  bond  to  justify  it  was  beld  Ibe 
approval  of  a  justice  of  the  supreme 
court  dispensed  with  justification, 
ami  that  after  tbat  exception  could 
not  be  taken  to  the  sureties.  Steven- 
son V.  StfinbcTg,  33  Cal.  373.  Under 
the  present  law  the  sureties  on  the 
Ibree  hundred  dollar  bond  need  not 
justify.    See  section  S28,  post. 

i»»  71  Cal.  628,  12  Pac.  799.  See, 
also,  Corcoran  v.  Desmond,  71  Cal. 
100,  11  Pae.  815. 

"!>  72  Cal.  157,  12  Pae.  74,  13  Pac. 

lie  74  Cal.  617,  16  Pac.  5L0.  In 
this  case  a  new  undertaking  was  filed 


in  the  supreme  court,  approved  by  a 

justice  thereof,  but  it  seems  to  have 
be«l  disregarded.  In  Wood  v.  Pen- 
dola,  77  Cal.  82,  19  Pac.  183,  nhicb 
was  practically  the  same  hind  of  case, 
a  new  undertaking  was  filed  in  the 
supreme  court,  without  being  ap- 
proved, however,  as  in   tbe  first-cited 

"If  the  undertaking  be  considered 
as  simply  irregular  and  insufficient 
under  section  B54,  the  failure  to  file 
a  good  and  su^cient  undertaking 
within  the  time  allowed  by  that  sec- 
tion, and  to  have  indorsed  tbereon 
the  approval  of  a  justice  of  this 
court,  renders  the  appeal  ineffectual." 
It  thus  appears  ttiat  the  court  eon- 
tented  itself  with  merely  deciding 
tbat  the  appeal  was  ineffectual  be- 
cause of  the  appellant's  failure  to 
remedy  his  defective  undertaking  io 
the  manner  pointed  out  by  the  stat- 
ute, without  detennining  positively 
whether    it    was    really   a    case    tbat 
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recited  tlie  jadgfment  but  did  not  refer  to  the  order,  the  coart  held 
the  appeal  ineflectual  aa  to  the  appeal  from  the  latter.  So  in  Me- 
Cormick  v.  Belvin,'*'  where  the  appeal  was  from  the  judgment  and 
two  separate  orders  and  the  undertaking  did  not  refer  to  the  judg- 
ment or  the  orders  separately,  but  to  all,  in  general  terms,  it  was 
held  ineffectual  and  Void,  and  that  it  could  not  be  cured  under  the 
provisions  of  section  954.     So  in  other  cases."* 


could  be  wo  remedied  or  not.  In 
Sehurtz  T.  Bomer,  81  Cal.  244,  22 
Pac.  S57,  however,  a  nmllBr  case,  the 
point  nai  thoroughlj  cleared  up.  In 
that  ease,  after  the  time  to  file  ui 
undertaking  in  the  flrit  iuatsnce,  but 
before  objection  to  tbe  undertaking 
was  raised,  the  appellant  filed  a  aerr 
UDtleTtaking,  approved  b^  the  chief 
justice,  in  the  Bupreme  court .  Jus- 
tice Works,  for  the  court,  said: 

"This  section  does  not  autboTtse  the 
giving  of  an  undertaking  in  this  court 
in  the  first  inst&nce,  but  when  an  in- 
sufficient one  has  been  given  in  the 
court  below,  the  defect  ms;  be 
remedied  bj  filing  a  new  undertaking 
here.  The  giving  of  a  new  bond  is 
in  the  nature  of  a  defective  proceed- 
ing. In  this  case  no  bond  was  Eiven 
OQ  the  appeal  from  the  order  atvj- 
iog  a  new  trial,  nor  was  there  anj 
attempt  to  do  so.  For  these  reasons, 
the  bond  approved  and  filed  in  this 
court  was  ineffectual  for  any  purpose, 
and  the  appeal  must  be  dismissed.  No 
amendment  of  the  undertaking  could 
be  allowed,  because  none  had  boeu 
given,  and  there  was  nothing  to 
amend."- 

8ee  also,  Crew  v.  Diller,  88  Cal. 
554,  25  Pac.  66;  Pacific  Paving  Co. 
V.  Bolton,  8ft  Cal.  154,  26  Pac.  650; 
ScQtt  V.  Olenn,  98  Cal.  168,  32  Pac. 
S83 ;  Dodge  V.  Kimple,  121  Cal.  5S0, 
64  Pac.  S4. 

iM  96  Cal.  182,  31  Pac.  18. 

'■•  See  CeDten-illB  etc.  Co.  v.  Baeh- 
told,  109  Cal.  Ill  41  Pac.  813,  where 
the  appeal  was  from  several  orders, 
and  there  was  a  single  three  hundred 
dollar  undertaking.  On  the  motion 
to  dismiss  the  court  entered  thor- 
oughly into  the  consideration  of  the 
section  and  its  application.  Justice 
Harrison,  for  the  court,  said : 

"When  an  appeal  is  taken  from 
two  01  more  orders,  or  from  a  judg- 


ment and  an  order,  whether  the 
notice  of  such  appeal  is  given  by 
separate  notices  or  in  one  instru- 
ment, the  appellant  must  file  the 
jurisdictional  undertaking  for  three 
hundred  dollars  for  the  appeal  from 
the  judgment  and  from  each  of  the 
orders  appealed  from,  except  in  th0 
single  instance  of  an  appeal  from  a 
judgment  and  an  order  denying  a 
new  trial.  If  a,  single  undertaking 
for  three  hundred  dollars  is  given, 
and  refers  to  only  one  of  the  orders 
appealed  from,  or  to  the  judgment 
alOQC,  this  court  will  have  juris- 
diction of  only  the  matter  referred 
to  in  the  undertaking,  and  the 
other  appeals  will  be  dismissed. 
....  If  the  undertaking  has  no 
special  references  to  either  matter  ap- 
pealed from,  but  is  conditioned  gen- 
erally upon  'such  appeal,'  .... 
or  'said  appeals'  ....  alt  the  ap- 
peals will  be  dismissed  upon  the 
ground  that  by  reason  of  its  am- 
biguity it   cannot  be   determined   for 

which  appeal   it   is   given The 

subsequent  filing  of  an  undertaking  in 
this  court,  approved  by  one  of  the 
Justices,  does  not  obviate  the  objec- 
tion to  the  appeal,  or  confer  anf 
jurisdiction  upon  this  court  to  hear 
the  appeal.  The  undertaking  filed  in 
the  superior  court  'is  so  ambiguous 
that  it  must  be  regarded  as  if  it  had 
never  been  filed,* " 

In  Duncan  v.  Times-Mirror  Co.,  109 
Cal.  602,  42  Pac.  147,  not  only  was 
DO  reference  made  to  the  new  trial 
order,  but  the  undertaking  itself 
omitted  the  clause  with  reference  t» 
the  dismissal  of  the  appeal.  The  ap- 
peal from  the  new  trial  order  was 
unequivocally  dismissed,  but  it  was 
only  because  of  appellant's  failure  to 
file  a  new  undertaking  containing  ths 
missing  clause  with  reference  to  the 
dismissal  of  the  appeal  that  the  ap- 
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peal  from  tbe  judgment  wu  dis- 
missed. The  court  clearl;  iotimated 
that  this  was  a  matter  that  might  be 
«ureU.  ,  ThU  suggestion  was  after- 
irard  followed  in  Jarroan  v.  Bea,  129 
Cal.  167,  81  Pac.  790,  but  not  in 
Estate  of  Fav,  126  Cal.  457,  58  Pae. 
936,  where  the  appeal  waa  diamiaaed 
for  failnre  to  do  so,  at  in  Duncan  t. 
Times-Mirror  Co.,  hero  cited.  To  tbe 
same  effect,  see  Woodman  i.  Calkins, 
12  Moot.  436,  31  Pac.  03. 

In  Estate  of  Eejdeufeldt,  119  Cal. 
346,  51  Pae.  543,  a  single  under- 
taking for  seTeral  separate  and  dis- 
tinct Diders  was  held  invalid  for  anj 
pnrpose,  and  the  appeal  vaa  dis- 
miMcd. 

In  Pignaz  t.  Burnett,  121  Cal.  292, 
63  Pac.  633,  where  there  was  a  single 
nndertafciiig  on  an  appeal  from  tbe 
judgment,  and  an  order  after  judg- 
ment, it  was  held  whoU;  ineffectual, 
and  tbe  appeal  wm  dismissed.  See, 
also.  Carter  t.  Butte  Creek  Co;,  131 
Cal.  350,  63  Pac.  667 ;  Wadleigh  f . 
Pbdps,  147  Cal.  135,  Bl  Pac.  41S; 
Estate  of  Sutro,  152  CaL  249,  02 
Pac.  486. 

The  following  decisions  illustrate 
the  rule  of  practice  in  other  jurisdic- 

Where,  by  an  eieusable  mistake, 
the  undertaking  waa  filed  before  tbe 
notice  of  appeal,  ao  order  on  terms 
was  made  authorising  the  111  ins  of  an 
amended  undertaking,  under  the  pro- 
visions of  subdivision  4  of  section 
S27  of  the  Oregon  Code  (550,  Lord's 
OregOD  Laws).  Hawthorne  t.  East 
Porthind,  12  Or.  210,  6  Pac.  686.  If 
tho  appellant  has  acted  in  good  faith, 
and  hu  used  fair  diligence  to  complete 
and  file  a  sufficient  undertaking,  be  will 
be  allowed  to  flle  a  perfected  instru- 
ment out  of  time.  Nottingham  v.  Hc- 
Kondrick,  3S  Or,  496,  67  Pac.  195. 
C3  Pac.  822;  Matlock  v.  Wheeler,  29 
Or.  64,  40  Pae.  5,  43  Pac.  887;  Men- 
denhall  V.  ElwCTt,  36  Or.  375,  52  Pac. 
22,  59  Pac.  805;  Hanley  v.  Stewart, 
54  Or.  38,  102  Pac.  2.  It  is  essential 
that  there  should  be  a  showing  of  ex- 
cusable mistake.  De  Lash  mutt  t. 
Sellwood,  10  Or.  51;  Pencinse  v. 
Burton,  9  Or.  178.  This  does  not 
apply  to  a  difference  of  opinion  as  to 
what  la  the  statutory  requirement, 
but  a  patent   omission  to  execute  or 
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file  a  proper  instrument.  Mendenhall 
V.  Elwert,  tupra;  Qnartx  etc.  Co.  *. 
Patterson,  63  Or.  85,  96  Pac.  551. 
And  if  there  has  been  a  want  of  dil- 
igence, or  of  an  excusable  miatake, 
there  will  be  no  exercise  of  the  power 
of  tbe  court  in  the  direction  indicated. 
Newberg  etc  Co.  v.  Osbom,  39  Or. 
370,  63  Pae.  81.  See  Skinner  v. 
Lewis,  40  Or.  571,  62  Pac  623,  67 
Pac.  951. 

In  Colorado,  where  the  statute  re- 
quired the  approval  of  the  undertak- 
ing by  the  trial  judge,  it  was  held 
that  when  an  undertaking,  tbough 
radically  defective,  has  been  thua 
approved,  it  is  error  to  refuse  to  allow 
it  to  be  amended  (Wheeler  v.  Kuhns. 
9  Colo.  196,  11  Pac.  97),  but  if  there 
is  DO  approval  as  the  law  requires,  tbe 
failure  cannot  be  cured  by  an  amend- 
ment. Orman  v.  Keith,  1  Colo.  81. 
If  the  appeal  bond  is  insufficient 
merely,  it  may  be  corrected.  Stand- 
ley  V.  Hendrie  etc.  Co.,  26  Colo.  376, 
55  Pac.  723.  ThU  provision  does  not 
coDtemplata  the  cunag  of  a  void,  but 
merely  an  insufBeient,  undertaking 
(Cook  T.  Oregon  etc.  Co.,  7  Utah,  416. 
27  Pac.  6),  and  where  there  waa  an 
entire  absence  of  an  undertaking,  a 
new  one  will  not  be  allowed  to  cure 
the  defect.  Larson  v.  Utah  etc.  Co. 
(Utah),  19  Pac.  198;  Fuller  v.  Ful- 
ler's Estate,  7  Colo.  App.  556,  44  Pae. 
72,  The  section  does  not  refer  to 
such  a  case.  Hahn  v.  Jamea,  26  Mont. 
60,  66  Pae.  463. 

In  the  following  cases  the  under- 
taking waa  held  merely  insufficient 
and  not  fatally  defective.  Wmtland 
etc.  Co.  V.  Boyal,  36  Wash.  399, 78  Pac. 
1096;  Miller  v.  Vermurie,  7  Wash. 
386,  34  Pac.  1108,  3S  Pac.  600;  Hayea 
V.  Union  etc.  Co.,  27  Moirt.  264,  70 
Pae.  975 ;  Coleman  v.  Perry,  24  Mont 
237,  61  Pae.  129;  Elwert  v.  Norton, 
34  Or.  567,  61  Pac  1097,  59  Pae. 
1118;  Wolfer  v.  Hurst,  47  Or.  156.  80 
Pac.  419,  82  Pac.  20,  8  Ann.  Cas. 
726;  Jackson  v.  Barrett,  12  Idaho, 
465,  86  Pac.  270. 

Fatally  defective:  Hill  v.  Caasady, 
24  Mont  108,  60  Pac.  811;  Faust  v. 
Rustler  etc.  Co.,  34  Mont.  368,  88  Pac 
421:  Pirrie  v.  Moule,  33  Mont.  1, 
SI  Psc.  390.  Bee  this  last  case  in 
particular,    where    many    eaaea    illus- 
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The  supreme  court  in  Jarman  t.  Bea  ^  drew  the  diatinctiOD  very 
clearly  between  undertakings  merely  insufficient,  and  those  which 
were  ineffectual  for  any  purpose.  Justice  Harrison,  for  the  court, 
said: 

"The  respondent  is  in  all  cases  entitled  to  such  an  undertakinir 
as  is  prescribed  in  section  941,  and  if  the  appellant,  after  notice  of 
motion  to  dismiss  his  appeal  for  want  of  a  sufficient  undertaking, 
fails  to  file  a  sufficient  undertaking  before  the  hearing  of  the 
motion,  his  appeal  will  be  dismissed,  eveu  though  the  defect  be 
merely  'insufficiency.*  (Estate  of  Fay,  126  Cal.  457,  58  Pac. 
936.)  The  provisioa  of  section  954  contemplates  that,  although 
an  undertaking  has  been  filed,  it  may  be  of  such  a  character  or 
in  such  a  form  aa  not  to  fully  indemnify  the  respondent  against 
the  costs  and  damages  which  he  may  sustain  by  reason  of  the 
appeal.  The  use  of  the  phrase  'insufficiency  of  the  undertaking' 
indicates  a  distinction  between  an  undertaking  which  does  not 
fully  comply  with  all  the  terms  of  section  941,  and  the  entire 
absence  of  an  undertaking.  An  undertaking  may  be  filed  which  is 
so  defective  as  not  to  constitute  any  obligation  upon  the  sureties 
therein,  and  which  is,  in  reality,  no  undertaking  at  all.  In  such 
a  case  there  is  more  than  mere  insufficiency.  There  is  an  entire 
want  of  indemnity  to  the  respondent,  and  section  954  has  no  appli- 
cation ....  On  the  other  hand,  the  undertaking  may  be  defective 
in  the  form  in  which  it  is  framed,  and  yet  sufficiently  indicative  of 
an  intent  to  comply  with  the  terms  of  the  statute  as  to  be  binding 
on  the  sureties,  or  it  may  be  defective  in  that  it  indemnifies  the 
respondent  against  only  a  portion  of  the  costs  and  damages  that 
may  be  awarded  him.    There  is  in  such  cases  a  mere  'insufficiency' 

trative  of  the  priDciplea  involved  are  '»'  12»  Cal.  157,  61  Pac.  7fl0.    Sea 

collected  and  aaalyied.  Spreckela   v.   Spreckele,   111   Cal.   60, 

Tbe  application  to  file  a  new  under-  4S  Pae.   1022,   nhere  the  appeal   irsa 

taking  must  be  made  before  the  mo-  from  the  judgment  and  &n  order  after 

tion  to  dumiM  baB  been  ffranted.     In  'judgment,  and  the  undertaking,  wbleb 

re  Paige'B   Eetate,  12   Idabo,  410,   86  was  for  six  hundred  dollars,  specified 

Pac.  273.     And  before  Bubmiaaion  of  both    order   and   judgment.     Tbe   eu- 

tbe  motion.     Baker  v.  Butte  etc.  Co.,  preme   court   held   that   thff  intention 

24  Mont.  113,  60  Pac.  817.  naa    Bufficiently    apparent,    and    the 

Where  the  time  to  file  a  bond  in  the  undertaking    filed    under    gection    954 

first  plaee  has  apired,  it  is  too  late  naa     held    efFectual.     Alao    aee    Baj 

to  applf  to  the  bieher  court  for  per-  Citj  Abbd.  v.  Broad,  12S  Cal.  670,  61 

mission   to   file.     David   v.   Ouicb,   30  P&e.   368,  nbere  one   of   tbe  suTeties 

Wash.  266,  70  Pac,  497;  Galloirej  v.  attached   hia   aignature  to   the  wrong 

TjoBsem,  22  Wash.  103,  60  Pac.   J29;  place.     It    was   held    auch   an   under- 

Creek  v.  Bozemau  etc.  Co.,  22  Moot.  taking  as  was  contemplated  in  section 

327,  SB  Pm.  862.  V^i. 
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which,  under  sectioti  954,  may  be  remedied  by  the  filing  of  a  sufifi- 
cient  undertaking,""* 

Section  954,  as  above  quoted,  was  amesded  in  ISSS,""  by  the 
addition  of  a  clause  providing  for  a  new  bond  in  the  event  a  suffi- 
cient showing  should  be  made  in  the  superior  court  that  the  under- 
taking as  originally  filed  had  become  iuadequate.  The  phraseology 
of  this  amendment  is  manifestly  applicable  to  stay  bonds,  and  its 
presence  in  section  954,  which  has  always  been  deemed  to  refer  ex- 
clusively to  undertakings  on  appeal,  has  given  rise  to  some  confu- 
sion. In  Mersfelder  v.  Spring,"*  however,  it  was  held  that  the 
expression,  "as  a  condition  to  the  maintenance  of  the  appeal," 
made  use  of  in  the  amendment  was  not  open  to  the  construction  that 
appeals  that  had  been  already  perfected  were  to  be  discriminated 
against,  either  on  account  of  the  supposed  inadequacy  of  the 
undertaking,  or  because  of  a  failure  to  justify  on  the  stay  bond, 
and  that  a  failure  to  give  a  new  appeal  bond  is  not  to  be  a  ground 
for  dismissing  the  appeal  as  though  it  had  never  been  perfected. 
The  expression  quoted  was  held  to  be  subordinated  to  the  last  clause 
of  the  section,  which  clearly  refers  to  the  failure  to  provide  an  ade- 


i>i  la  the  aomewbat  recent  ease  of 
Little  y.  Thatcher,  151  Cut.  558,  91 
Pac.  21,  the  Hupreme  court  agaia 
stated  the  doctrine  "that  the  recitals 
in  the  uDdertaking  must  irlcatify  the 
particular  appeal  which  it  is  intended 
to  perfect,"  without  ambiguity,  other- 
wise it  must  be  regarded  aa  no  under- 
taking at  all,  and  the  provisions  of 
section  B54,  above  referred  to,  with 
respect  to  the  filing  o(  a  new  bond, 
will  be  deemed  inapplicable.  In  other 
words,  such  a  failure  would  be  re- 
garded as  incurable.  While  no  fault 
can  be  found  with  this  particular 
statement  of  the  doetrine  in  question, 
which  as  an  expression  of  the  general 
rule  is  of  the  greatest  utility,  the  ap- 
plication of  it  here  made  is  believed 
to  be  somewhat  too  strict.  The 
loametl  chief  justice,  who  delivered 
the  opinion,  thus  expressed  his  own 
views  upon  the   point: 

"The  fact  that  when  the  undertak- 
ing was  executed  the  time  for  appeal- 
ing from  the  judgment  had  expired, 
«nd  that  the  only  appeal  for  which 
the  judgment  might  be  set  a«ide  was 
en  appeal  from  the  order,  the  fact 
that  the  date  of  the  judgment  as  re- 


cited shows  that  the  surety  con  fused 
the  judgment  and  the  order,  and  all 
the  extraneous  facts  in  the  caae 
amount  to  nothing,"  in  the  face  of 
such  a  strict  construction.  The  tim^ 
for  the  appeal  from  the  judgment  lia<t 
expired;  the  judgment  referred  to  in 
the  undertaking  was  as  of  the  date 
of  the  order,  and  not  as  of  the  date 
of  the  judgment.  If  the  word  "order" 
had  been  used  in  place  of  the  word 
"jud^ent,"  the  undertaking  would  no 
doubt  have  been  held  sufficient.  It  ia 
therefore  believed  that  upon  the  au- 
thority of  the  cases  cited  in  section 
313,  note  Sb  et  seq.,  this  particular 
appeal  was  sufficiently  identified,  and 
the  doctrine  stated  would  not  have 
been  violated  by  such  a  construction 
as  would  call  in  extraneons  facts, 
dehors  the  undertaking,  in  support  of 
the  recitals  thereof,  for  the  purpose 
of  making  it  sufficient. 

And  see  to  same  effect  a  dictum  in 
Buchner  v.  MaUoy,  152  Cal.  484,  29 
Pae.  1029. 

1611  See  note  14.  mtpra.  And  see 
part  2  of  section  22S,  post. 

lu  130  Cal.  619,  69  Pac.  251. 
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qaate  stay  bond,  and  not  to  a  supposed  failure  to  file  a  new  under- 
taking  on  appeal,  after  baving  once  perfected  tbe  appeal. 

The  validity  of  an  undertakitig  ia  not  aflfeeted  by  the  fact  that 
the  appeal  is  prematurely  taken  and  therefore  Ls  to  be  diamissed 
because  the  appellate  court  ia  vithout  jurisdiction.  The  expense 
of  securing  the  dismissal  of  a  void  appeal  is  a  sufficient  considera- 
tion for  such  an  undertaking.**" 

As  to  filing  undertakings  to  stay  execution  in  the  supreme  court, 
see  section  215,  post.^* 

Ab  to  certificate  that  an  undertaking  has  been  filed,  see  section 
268,  port. 

§  214a.  Undotakingi  by  Bonding  Oompaniw. — So-called  bond- 
ing companies,  incorporated  for  the  purpose  under  the  laws  of 
any  state  in  the  Union,  are  authorized  to  do  business  in  California, 
and  to  act  as  sole  surety  in  undertakings  on  appeal  (to  stay  execu- 
tion also).^  The  statute  has  been  attacked  on  the  ground  of  un- 
constitutionality, as  being  obnoxious  to  subdivision  3  of  section  25, 
article  4,  of  the  Constitution,  but  the  supreme  court,  in  Cramer  t. 
Tittle,*  upheld  it,  and  its  authority  seems  now  to  be  unquestioned. 


i«B  Estata  of  Kennedj,  129  Cal. 
384.  62  Fu.   (K. 

I*  And  we  Hill  t.  Pinnigan,  M  C^L 
493. 

1  Tbia  statute  waa  originally  aee- 
tiOQB  10541  and  lOST  of  the  California 
Code  of  Civil  Procedure.  Section  lOM 
waa  repealed  in  1880,  and  lection  1057- 
wBB  amended  to  eorreepoad  with  tbe 
change  tboi  effected.  An  act  was 
passed  in  1885,  re-enacting  the  former- 
uw,  and  thia  waa  the  act  attacked  in 
Ci&meT  *.  Tittle,  eited  below.  In 
1888  the  code  proTision  was  replaced 
in  secticna  lOSS  and  1057,  practie&llj 
io  its  original  form.  Anotner  minor 
amendment  of  the  last-named  section 
was  adopted  in  1007. 

Section  616  of  the  California  Politi- 
cal Code  praBCribCB  the  method  of  regu- 
lating nieb  corporations. 

Corresponding  provisions  are  to  be 
found  in  the  statutes  nf  other  states 
■a  foQowa:  Sections  413-425,  Bevlsed 
M»w  Trial— 78 


Statutes  of  Aritona;  aection  548, 
Mills'  Annotated  Ststiitps  of  Col- 
oiado;  sections  2938-2960  (partic- 
Qlarlj  section  2945},  chapter  11,  Re- 
vised Codes  of  Idaho;  section  7103, 
Revised  Codes  of  Montaoa  {section 
1800,  Code  of  Civil  Procedure) ;  sec- 
tions 96S-970,  Cutting's  Compiled 
Laws  of  Nevada  (particularly  set^tion 
968)  ;  sections  4455-4462  (partic- 
ulariy  4455),  B^vised  Codes  of  North 
Dakota;  section  1561,  Compiled  Laws 
of  Oklahoma; sections 4970-4680  (par- 
ticularly section  4677),  Lorii's  Oregon 
Laws;  lectioDB  678~S80,  Civil  Code  of 
South  Dakota;  section  424,  Compiled 
Laws  of  Utah;  section  6325,  Rem.  &. 
Bal.  Code  of  Washington;  sectiona 
4145-4154  (particularly  section  4145), 
Compiled  Statutes  of  Wyoming. 

•  72  Cal.  12.  12  Pae.  869.  See.  also. 
Gutsteil  V.  Pennie,  9S  Cal.  598,  30 
Pac.  836;  Fox  v.  Hale  ft  Norcrosa  Co., 
87  Cal.  353,  32  Pao.  446. 
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CHAPTER  XXXV. 

UNDERTAKINGS  TO  STAY  EXECUTION. 

g  2iS.     nndartakiiiga  to  it&j  ezecntioii — Time  of  filing,  etc 

g  S16.    UndeTtaking  to  fltaj  monej  jndgmeot. 

§  S17.  UndeTtakiiig  to  Btaj  judgmeat  for  the  Bvignment  or  deMverj  of  docn- 
menta  or  personal  property. 

§  218.  Btay  of  exeoutiou  of  judgment  direeting  ezecation  nt  coDTCjaneo  or 
OthBT  instTumeDt. 

S  819.  Undertaking  to  (itKj  execution  of  B  judgment  directing  tlw  lala  or  da- 
livery  of  poBSMsion  of  real  property. 

g  220.  Stay  of  execution  on  an  appeal  by  an  executor,  administrator  or 
trustee. 

§  221.     Cases  belonging  to  more  than  one  of  tbe  classes  mentioned. 

§  222.    Miscellaneous  cases. 

S  223.    Stay  of  execution  in  esaee  not  otherwise  provided  for. 

§  216.  Nature  and  Kindt  of  UndttrtaMngg  to  Stay  Exeeation— 
Time  of  Filing,  etc. — As  has  been  shown,*  no  appeal  is  effectual 
for  aoy  purpose,  nnlesa  withio  five  days  after  the  service  of  the 
notice  of  appeal  *  an  undertaking  be  filed,  in  the  Eum  of  three  hun- 
dred dollars,  cooditioned  to  secure  the  respondent  against  the  dam- 
ages and  costa  that  may  be  awarded  upon  the  appeal.*  This  under- 
taking  is  commonly  referred  to  as  the  three  hundred  dollar  bond.* 
Its  main  purpose  is  to  render  the  appeal  effectual;  but,  as  will  be 
shown,*  it  operates  in  general  as  a  stay  bond  where  no  other  stay 
bond  is  provided.  In  addition  to  tiiis  undertaking  the  statute  has 
provided  certain  others,  which  have  no  relation  to  the  validity  of 
the  appeal,  hut  whose  sole  purpose  is  to  effect  a  stay  of  execution 
of  the  judgment  or  order  appealed  from.  These  latter  undertak- 
ings are  commonly  referred  to  as  undertakings  to  stay  execution. 
They  are  not  required,  like  the  three  hundred  dollar  bond,  to  be 
filed  within  a  certain  number  of  days,**  but  may  be  filed  at  any  time 
before  the  judgment  or  order  is  executed.  As  was  said  in  Hill  v. 
Finnigan:*  "There  is  nothing  in  section  942,  or  elsewhere  in  the 

1  See  section  211,  ante.  within  five  days  after  tbe  entry  of  the 

.  *  See  section  212,  ante.  order    appealed    from.     Section    946, 

t  See  section  213.  ante.  California  Code  of  Civil  Procedure. 

*  See  HiU  t.  Finnigan,  54  Cal.  498.  *  54  CbI.  4S3.     Upon  the  aothority 

•  See  section  223,  pott.  of   this   ease   stay   bonds   have   otUM 
*■  Bnt  aDdertakings  to  continue  an  been  filed  after  appeals  have  been  per- 

attachment  in    force   most  be   filed      fected.    Stay  bond  may  be  given  *t 
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«ode,  which  prohibits  the  making  and  filing  of  a  stay  andertsking 
at  any  time  before  the  execution  is  satisfied  by  sale  under  it.  An 
execution  may  be  issued  upon  the  judgment  after  the  cause  has 
been  brought  here  on  appeal,  and  after  the  appeal  it  may  be  stayed 
by  proper  undertaking  filed  below." 

The  appellant  may,  however,  fail  to  secnre  the  justification  of  his 
sureties  on  the  undertaking  filed  in  the  court  below.  In  which 
event,  his  efforts  to  obtain  a  stay  of  proceedings  pending  appeal 
will  prove  abortive,  unless,  by  a  showing  of  accident,  surprise,  inad- 
vertence or  excusable  neglect,  in  the  appellate  court,  he  is  permitted 
to  furnish  a  new  stay  bond  as  a  basis  for  a  writ  of  supersedeas  out 
of  that  court.** 

The  undertaking  to  stay  execution  upon  a  money  judgment  is 
usually  given  on  appeal  from  the  judgment.  It  may  be  given,  how- 
ever, on  an  appeal  from  an  order  denying  a  new  trial.^  So  that  a 
party  may  have  a  stay  of  execution  of  the  judgment,  without  ap- 
pealing from  the  judgment  itself,  or  even  though  such  appeal  be 
dismissed."  The  theory  upon  which  this  doctrine  rests  was  well 
stated  by  Mr.  Justice  Shaw  in  a  later  case,  that  of  Credits  Com.  Co. 
V.  Superior  Court,'"  as  follows : 

"A  reversal  of  an  order  denying  a  new  trial  has  the  same  effect 
as  an  order  granting  a  new  trial,  which  is  to  vacate  the  judgment. 
A  reversal  of  a  judgment  upon  a  direct  appeal  has  precisely  the 
same  effect,  and  no  more;  it  merely  vacates  the  judgment.  The 
relief  being  in  form  and  substance  the  same  in  both  cases,  an  appeal 
from  an  order  denying  a  new  trial  should  be  held  to  be,  in  legal 
effect,  an  indirect  appeal  from  the  judgment  ^  and,  thus  considered, 
the  rule  with  respect  to  a  stay  of  proceedings  on  such  indirect  ap- 

U17    time    before    ezeention.     Silver  aivet    If  not,  appeUante  in  OKsee  where 

Piek   ete.   Co.   t.   Court    (Nev.),    110  tbo  staj  bond  ii  not  reqoired  are  at  a 

Pae.   503.  disadTantage.    No  ease  baa  been  found 

••  See  wetion  228,  pott,  as  to  th0  throwinji  anj  light  upon  the  subject. 

coaditioiia    ander    which    iXaj    bonds  ^  Fulton   t.    Eanna,   40    CaL    278; 

may  be  Sled  in  the  appellate   court.  Tompkins    v.    Uontgomeiy,    IIS    Cal. 

A  query  is  here  suggeated.     Failure  120,  47  Pac,  1006;   Owen  v.  Pomona 

to  jmttfj' on  the  three-hundred  dollar  etc.   Co.,    124   Cal.   331,   57   Pac.   71; 

undertaking  iuTolres  loM  of  a  right  Holland  t.  McSade,  -125  CaL  353,  S8 

to  a  stay  of  proeeediogH  in  cases  where  Pac.   9;    Baldwin   v.   Superior  Court, 

an  effective  undertaking  would  operate  125   CaL   584,  58  Pac.   185;   Starr  v. 

u  such  itaj.    Would  the  appellant  be  Kreuzberger,  131  Cbl.  41,  03  Pac  134; 

permitted,  upon  a  showing  similar  to  and   lee  Weldon   v.   Bogera,   154  Cal. 

that  luggested  In  section  22S,  poxt,  to  632,  98  Pac.  1070. 

Ille  a  new  undertaking  on  appeal  which  **  Tompkins    t.    Montgomery,    116 

would  operate  as  a  stay  in  eases  not  Cal.  120,  47  Pac.  1006;  and  see,  also, 

ioeluded  in  eectiona  942  to  945,  Cali-  Fulton  v.  Hanna,  40  Cal.  278. 

fomia  Code  of  Civil  Procedure,  indu-  ib  140  Cal.  82,  73  Pac.  1009. 
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peal  should  be  the  same  as  npoo  a  direct  appeal  from  the  judgment, 
and  all  the  requirements  of  the  code  in  re^rd  to  undertakJDgs  for 
stay  of  proceedings  on  appeal  from  different  forms  of  judgrments 
should  be  applicable  also  to  appeals  from  orders  denying  a  new  trial 
after  such  judgments." 

The  principle  would  seem  to  bring  within  the  rule  appeals  from 
other  orders  which  have  similar  effect,  but  it  is  probable  that  the 
rule  will  not  be  extended  to  any  other  save  the  order  on  motion  for 
new  trial,  as  here  referred  to.  In  Carit  v.  Williams  ^'  the  supreme 
court  refused  an  application  for  a  supersedeas  on  an  appeal  from 
an  order  refusing  to  set  aside  an  execution,  and  in  Credits  Com. 
Co,  V,  Superior  Court,  above  cited,  the  same  court  refused  a  writ 
of  supersedeas  on  an  appeal  from  ao  order  dismissing  a  motion  to 
vacate  a  former  order  for  the  payment  of  money  and  the  settlement 
of  a  receiver's  account  current,  upon  an  appeal  bond  which  oper- 
ated as  a  stay  on  such  appeal,  holding  that  while  the  appellant  was 
entitled  to  a  supersedeas  as  to  the  order  appealed  from,  yet  the 
former  order  remained  in  force  until  vacated,  although  it  might  be 
declared  erroneous  on  the  appeal  from  the  order  dismissing  the 
motion  to  vacate.  In  Green  v.  Hubbard,^'  however,  which  was  an 
appeal  from  an  order  denying  a  motion  to  vacate  an  order  for  a 
writ  of  possession,  a  writ  of  mandate  was  issued  to  the  judge  of  the 
superior  court  to  fix  a  stay  bond  on  appeal  which  would  operate 
as  a  stay  of  proceedings  under  the  writ  of  possession.  The  effect 
was  manifestly  the  same  as  though  the  writ  of  possession,  or  rather 
the  order  therefor,  was  the  judgment,  and  the  order  denying  the 
motion  to  vacate  was  a  new  trial  order.  The  supreme  court,  as  was 
suggested  in  the  case  of  Credits  Com.  Co.  v.  Superior  Court,  above 
cited,  treated  the  appeal  as  being  from  the  order  for  the  writ  of 


On  the  whole,  as  was  also  suggested  in  the  last-cited  case,  the 
Fulton  V.  Hanna  decision,  and  the  other  cases  in  line  therewith, 
"might  have  been  more  satisfactory,  and  the  logical  results  would 
have  been  less  troublesome,  if  the  court  had  declined  to  give  the 
relief  upon  this  theory  as  to  the  nature  of  such  an  appeal,  and  had 
adopted  the  policy  of  itself  giving  the  stay  of  proceedings  under 
its  inherent  power  to  preserve  to  a  party  the  fruits  of  an  appeal  of 
which  it  has  jurisdiction,  by  ordering  a  stay  of  proceedings  upon 


le  67  Cal.  SBO,  8  FU.  S3.     And  • 
Pac.   1070. 
M  95  CaL  3B. 


Bogers,    154    Cal.    632,    BS 
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the  giving  of  a  bond  sufficient  to  protect  the  adverse  party."  The 
logic  of  the  situation  plainly  demands  the  extension  of  the  princi- 
ple to  all  orders  the  reversal  of  which  results  in  the  vacation  of  other 
orders  which  are  sought  to  be  stayed,  and  which  ought  to  be  stayed 
for  the  preservation  of  the  status  quo. 

The  mere  pendency  of  a  motion  for  a  new  trial  does  not  operate 
as  a  stay  of  proceedings.* 

%  216.  Undertakiiig  to  Stay  Honey  Judgment. — ^The  provision 
of  the  act  of  1S51  was  as  follows  :* 

"Sec.  349.  If  the  appeal  be  from  a  judgment  or  order  direct- 
ing the  payment  of  mon^,  it  shall  not  stay  the  execution  of  the 
judgment  or  order  unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant  by  two  or  more  sureties,  stating  their 
places  of  residence  and  occupation,  to  the  effect  that  they  are  bound 
in  double  the  amount  named  in  the  judgment  or  order;  that  if  the 
judgment  or  order  appealed  from,  or  any  part  thereof,  be  affirmed, 
the  appellant  shall  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment or  order,  or  the  part  of  such  amount  as  to  which  the  judgment 
or  order  shall  be  affirmed  if  affirmed  only  in  part ;  and  all  damages 
and  costs  which  shall  be  awarded  against  the  appellant  upon  the 
appeal." 

The  amendment  of  1863*  reproduced  the  above  with  the  addition 
of  the  following: 

"When  the  judgment  or  order  appealed  from  is  made  payable 
in  a  specified  kind  of  money  or  currency,  the  undertaking  required 
by  this  section  shall  be  drawn  and  payable  in  the  same  kind  of 
money  or  currency  specified  in  such  judgment." 

Section  942  of  the  Code  of  Civil  Procedure  as  first  enacted  was 
substantially  the  same  as  the  amendment  of  1863,  except  that  it 
omitted  the  words,  "stating  their  places  of  residence  and  occupa-' 
tion,"'  and  inserted  the  words,  "or  the  appeal  be  dismissed,"* 

■  See    section    3,    ante.     And    see  *  These  nocds  did  not  ch&nge  but 

People  T.  Bonk  of  San  Lnia  Obispo  001;  expressed  tho  pre-ezigtiiig  rale. 

(Cal.),  112  Pse.  B60.  In  Oabom  v.  Hendrickson,  6  Cal.  175, 

I  Laws  of  ISSl,  pp.  106,  107.  it  waa  beld  tbat  a  diamiBBal  by  conseiit 

1  Laws  of  1863,  p.  690,  sec.  349.  ^id  not  change  the  sureties.    But  the 

»  These  words  were  probably  omit-  contrary  waa  heW  in  Chase  v.  Bcraud, 

ted  because   of  the  provision  of  see-  29   Cal.   13S.     And   it  is   well   settled 

tion   1057,   California   Code    of   Civil  tbat  a  dismissal  for  want  of  proseeu- 

Procedure,  that  the  UDdertaliing  should  tion    charged    them.     Chamberlin     v. 

be  accompanied  with  an  aflidavir  that  Et^ed,   16   Cal.   207;    Earth  v.   Light, 

"they  are  each  residents  and  bouse-  15  Cal.  324.    Bee  chapter  in  relation 

holdera  within  the  state."  to  dismissaL 
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after  the  words,  "if  the  judgment  or  order  appealed  from,  or  any 
part  thereof,  be  affirmed." 

As  amended  in  1874  the  provision  of  the  code  is  as  follows : 
"Sec.  942.  If  the  appeal  be  from  a  judgment  or  order  direct- 
ing the  payment  of  money,  it  does  not  Btay  the  execution  of  the 
judgment  or  order  unless  ft  written  undertaking  be  executed  on 
the  part  of  the  appellant,  by  two  or  more  snreties,  to  the  effect 
that  they  are  bound  in.  double  the  amount  named  in  the  judgment 
or  order;  that  if  the  judgment  or  order  appealed  from,  or  any 
part  thereof,  be  afBrmed,  or  the  appeal  be  dismissed,  the  appellant 
will  pay  the  amount  directed  to  be  paid  by  the  judgment  or  order, 
or  the  part  of  such  amount  as  to  which  the  judgment  or  order  is 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs  which 
may  be  awarded  against  the  appellant  upon  the  appeal,  and  that 
if  the  appellant  does  not  make  such  payment  within  thirty  daj's 
after  the  filing  of  the  remittitur  from  the  supreme  court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered  on  motion 
of  the  respondent  in  his  favor  against  the  sureties  for  such  amount, 
together  with  the  interest  that  may  be  due  thereon,  and  the  damages 
and  costs  which  may  be  awarded  against  the  appellant  upon  the 
appeal.  If  the  judgment  or  order  appealed  from  be  for  a  greater 
amount  than  two  thousand  dollars,  and  the  sureties  do  not  state  in 
their  affidavits  of  justification  accompanying  the  undertaking  that 
they  are  each  worth  the  sum  specified  in  the  undertaking,  the  stipu- 
lation may  be  that  the  judgment  to  be  entered  against  the  sureties 
shall  be  for  such  amounts  only  as  in  their  affidavits  they  may  state 
that  they  are  severally  worth,  and  judgment  may  be  entered  against 
the  sureties  by  the  court  from  which  the  appeal  is  taken  pursuant 
to  the  stipulations  herein  designated.  When  the  judgment  or  order 
appealed  from  is  made  payable  in  a  specified  kind  of  moocy  or  cur- 
rency, the  judgment  entered  against  the  sureties  upon  the  under- 
taking must  be  made  payable  in  the  same  kind  of  money  or  cur- 
rency. ' ' 

This  section  has  not  been  changed  since  1874.' 


•  In  Newmark'B  California  Code  of 
Civil  Procedure  this  iection  is  given  as 
amended  in  1880.  But  the  lan^aga 
given  bj  tbe  learned  annotator  is  pre- 
cieetf  Uie  same  as  the  amendment  of 
1674. 

CorreBpondinB  provisions  are  the 
foIlowiDg:  Section  4810,  Revised  Codes 
of  Idabo;  section  7102,  Revised  Codes 


of  Montana  (section  1726,  Code  of 
Civil  Prwedurej;  section  3437,  Cut- 
ting's Compiled  Lairs  of  Ne^'ada  (sec- 
tion 342,  Civil  Practice);  section  720B, 
Revised  Codes  of  North  Daliota;  sec- 
tion 0078,  subdivision  1,  Compiled 
Laws  of  OUaboma;  section  551,  sub- 
division 1,  Irord's  Oregon  Laws;  sec- 
tion 446,  Code  of  Civil  Procedure  of 
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The  foregoing  section  is  not  clear  aa  to  whether,  where  the  judg- 
ment is  for  more  than  two  thousand  dollars,  the  sureties  are  re- 
quired to  bind  themselves  in  doable  the  amount  of  the  whole  judg- 
ment, or  only  for  the  amount  in  which  they  justify.  So  far  as  the 
mere  language  of  the  provision  is  concerned,  the  former  construction 
would  seem  to  be  proper.  For  the  requirement  is  that  the  under- 
taking shall  be  executed  "by  two  or  mOre  sureties  to  the  effect  that 
they  are  bound  in  double  the  amount  of  the  judgment  or  order"; 
and  the  language  of  the  restriction  seems  to  apply  only  to  the  entrj* 
of  the  judgment  upon  motion.  But  there  can  be  no  reason  in  re- 
quiring the  sureties  to  bind  themaelves  in  a  greater  amount  than 
that  for  which  they  can  justify,  nor  in  making  part  of  their  liability 
enforceable  by  motion  and  the  remainder  by  action.  And  it  is  diffi- 
cult to  believe  that  such  could  have  been  the  intention.  The  point 
does  not  appear  to  have  been  decided. 

Stay  of  proceedings  on  appeal  in  divorce  cases  has  been  sought 
in  a  number  of  cases  under  the  provisions  of  this  section  on  the 
ground  that  orders  for  alimony  and  suit  money  were,  in  effect, 
orders  directing  the  payment  of  money,  though,  as  to  the  first 
named,  not  customarily  in  specific  sums.  In  Ex  parte  Cottrell* 
the  alimony  sought  to  be  stayed  was  a  monthly  payment  of  thirty- 
seven  dollars  and  fifty  cents,  and  the  court  held  that  the  sum  was 
indeterminate,  and  doubt  was  eiipressed  whether  such  a  payment 
could  be  stayed.  In  the  Sharon  case '  the  alimpny  was  two  thou- 
sand .five  hundred  dollars  per  month,  and  fifty -five  thousand  dollars 
counsel  fees.  The  court  thought  a  stay  bond  in  double  the  amount 
of  such  counsel  fee  and  the  aggregate  alimony  for  three  years  was 
sufficient.  The  principle  on  which  that  decision  rests,  however,  was 
not  made  clear.  The  court  seemed  to  think  that  there  was  no  ques- 
tion but  that  it  was  an  order  for  the  payment  of  money,  and  ac- 
cepted the  amount  fixed  as  sufficient.  This  case  has  not  been  over- 
ruled or  questioned,  and  is  the  basis  for  whatever  settled  practice 
there  is  on  the  point.  It  is  true,  the  doubt  is  sometimes  expressed 
as  to  whether  the  payment  of  suit  money  can  be  stayed  at  all,*  but 

South    Dakota;     uetioD    3307,    Cora-  as   to   d«ni&Dd   detHJIed  consideration 

piled   Lam   of   Utah;    section    1722,  in  this  place. 

Bern,  t  BbI.  Code  of  WaahiogtoD  (sec-  <  59  CbI.  417. 

tion  S506,  Bal.  Code) ;  section  5116,  '  67  Cal.  195,  T  Pae.  456,  635,  8 

■abdiviaioD   1,   Compiled   Statutes   of  Pae.   709. 

Wyoming.  ■  The  fact  of  marriage  once  estab- 

TheM  proriNons  v&iy  considn^bly,  lisbed   hj  a,  prima  facie  ehoytin^,  it 

though  not  in  so  substantiai  a  maucier  would  seem  that  the  husband-plaintiff 
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this  doubt  does  not  extend  to  alimony,  and  has  not  in  fact  crystal- 
lized into  any  definite  rule  of  practice  different  from  that  suggested. 
In  Anderson  t.  Anderson  *  it  was  held  that  a  judgment  for  alimony 
which  was  in  terms  a  lien  upon  defendant's  estate  was  stayed  by  the 
three  hundred  dollar  appeal  bond. 

A  judgment  for  costs  is  not  a  judgment  for  the  payment  of  money 
within  the  meaning  of  this  section."  Nor  is  an  order  striking  out 
a  cost  bill." 

Section  942  "refers  solely  to  a  judgment  in  personam  for  a  cer- 
tain sum  of  money,"  and  an  undertaking  or  stay  bond  under  that 
section  must  provide  "that  upon  affirmance  on  appeal  the  sureties 
must  pay  the  whole  amount,  or  have  personal  judgment  entered 
against  them  therefor."  The  section  cannot  apply  to  an  undertak- 
ing for  an  "unascertained  deficiency,"  and  cannot,  therefore,  apply 
to  an  appeal  from  a  judgment  of  foreclosure  of  a  mortgage  where 
there  is  a  deficiency  any  more  than  where  there  is  none."  Until  a 
judgment  for  the  deficiency  is  entered  there  can  be  no  personal 
judgment  within  the  meaning  of  this  section."  The  same  principle 
governs  in  case  of  a  foreclosure  of  a  lien  upon  a  vessel,  her  equip- 
ment, tackle  and  furniture,  such  a  judgment  not  being  for  the  pay- 
ment of  a  definite  sum  of  money.  A  stay  bond  in  such  a  case  would 
be  without  consideration  and  void.^* 

ia  obliged  to  supply  Ihe  wife-defend- 
ant iTltb  fundB  necesaaiy  to  defend 
the  suit,  and  pflrhaps  l«mporarj  ali- 
mony. See  Hit«  v.  Hite,  124  Cal.  3S9, 
71  Am.  SI.  Kep.  82,  57  Pac.  227,  45 
U  B.  A.  793;  tind  Allen  t,  Superior 
Court,  133  Cal.  504,  65  Pac  877. 

»  123  Cal.  445,  56  Pac.  61, 

10  McCallion  v.  Hibernia  etc.  So- 
ciety, 98  Oa!.  442,  33  Pac.  329;  and 
see  Broder  t.  Conklin,  121  Cal.  282,  53 
Pac.  699. 

"  Keay  v.  Butler,  118  Cal.  113,  50 
Pac.   375. 

i:  Boob  T.  Hall,  105  Cal.  413,  38 
Pac.  977,  But  compare  the  cam 
above  cited  where  unascertained 
amounts  of  alimony  and  counsel  tee* 
stayed  by  ao  undertaking  under 


this  B 


Kreling,  116  Cal.  45S,  48  Fae.  393, 
wfaere  it  was  said  tbat  aection  942  was 
applicable  to  a  judgment  tbat  could 
be  directly  enforced  by  writ  of  execU' 
tion  and  not  where  it  could  be  aatia- 
fied  Id  other  ways  before  execution 
wae   permiaBibte. 

"  Olsen  V.  Birch  &  Co.,  1  CaL  App. 
96,  SI  Pac.  660. 

The  following  deeisiona  illuatrate  tbe 
practice  with  respect  to  the  provJBionj 
of  section  842,  Codo  of  Civil  Procedure 
of  California,  and  corresponding  pro- 
vigioDH  in  other  states;  Ahrens  v. 
Seattle,  39  Wash.  168,  81  Pac,  558; 
Greenua  y.  Seattle,  39  Wash.  703,  81 
Pac,  560]  Eowell  t.  Seattle,  39  Wash. 
703,  81  Pac,  560;  Horrell  v.  California 
etc.  Assn.,  40  Wash.  531,  82  Pac,  889 ; 
RuBsell  T.  Oraumann,  40  Wash.  667, 
82  Pac.  998,  5  Ann,  Caa.  830;  Lazier 
T.  Cady,  43  Wash.  82,  86  Pac.  SOS. 
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§  217.  Undertaking  to  Stay  Judgment  for  the  Airignment  or 
Delivery  of  Doonments  or  Penonal  Proper^. — The  provision  of 
'the  act  of  1851  was  as  follows;  ^ 

"Sec.  350.  If  the  jadgment  or  order  appealed  from  direct  the 
asdgnnieot  or  delivery  of  documents,  or  personal  property,  tho 
execution  of  the  judgment  or  order  shall  not  he  stayed  by  appeal, 
unless  the  things  required  to  he  assigned  or  delivered,  be  placed  in 
the  custody  of  such  officer  or  receiver  as  the  court  may  appoint; 
or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  and  in  such  amount  as  the  court  or  the 
judge  thereof,  or  county  judge,  may  direct,  to  the  effect  that  the 
appellant  will  obey  the  order  of  the  appellate  court  upon  the  ap- 
peal." 

Thia  section  was  never  amended,  and  was  reproduced '  in  section 
943  of  the  Code  of  Civil  Procedure  as  first  enacted.  In  1880  sec- 
tion 943  was  amended  by  substituting  the  words,  "a  judge  thereof," 
for  the  words,  "the  judge  thereof  or  county  judge."  This  change 
was  to  adapt  the  section  to  the  new  courts  created  by  the  Constitu- 
tion of  1879. 

~  In  1897  the  section  was  again  amended,  this  time  almost  out  of 
any  resemblance  to  its  former  self,  and  it  now  reads  as  follows:" 

"Sec.  943.  If  the  judgment  or  order  appealed  from  direct  the 
assignment  or  delivery  of  documents  or  personal  property,  the  exe- 
cution of  the  judgment  or  order  cannot  be  stayed  by  appeal,  unless 
the  things  required  to  be  assigned  or  delivered  be  placed  in  the 
custody  of  such  ofBcer  or  receiver  as  the  court  may  appoint,  or 
imless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  and  in  such  amount  as  the  court,  or  a 
judge  thereof,  may  direct,  to  the  effect  that  the  appellant  will  obey 
the  order  of  the  appellate  court  on  the  appeal.  If  the  judgment  or 
order  appealed  from  appoint  a  receiver,  the  execution  of  the  judg- 
ment or  order  cannot  be  stayed  by  appeal  unless  a  written  under- 

1  lAWi  of  18S1,  p.  107.  Nevada  (Beotion  343,  Civil  Practice) ; 

*  The  onl;  chftDge  it  the  snbstitu-  eection  7210,  Bevised  Codes  of  North 

tion  0*  the  phraae  "oonnof  be  stayed"  Dakota!   "ection   6078,   aubilivision   4, 

for  "Bhall  not  be  stayed."  Compiled  Laws  cf  Oklahoma;  st^tioa 

**  Corresponding  provisions  in  other  551,    BubdivisioD     3,     Lord's    Oregon 

■tatea  are  as   follona:    Section   4S11,  Laws;  sectioD  447,  Code  of  Civil  Pro- 

Bevi»ed  Codes  of  Idaho ;  section  7103,  cedure  of  South  Dakota ;  Bection  330S, 

Revised   Codas   of   Montana    (section  Compiled  Laws  of  L'taii;  section  5116, 

1727,  Code  of  Civil  Procedure);  sec-  subdivision   4,   Compiled   Statute*   of 

tlon  3438,  Cnttin^B  Compiled  Laws  of  W;ouiIng. 
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taking  be  executed,  on  the  part  of  the  appellant,  with  two  or  more 
Buretiea,  to  the  effect  that  if  such  judgment  or  order  be  afBrmed  or 
the  appeal  dismissed,  the  appellant  will  pay  all  damages  which  the 
respoDdent  may  sustain  by  reason  of  such  stay,  not  exceeding  an 
amount  to  be  fixed  by  the  judge  of  the  court  by  which  the  judgment 
was  rendered  or  order  made,  which  amount  must  be  specified  in  the 
undertaking.  If  the  judgment  or  order  appealed  from  direct  the 
sale  of  personal  property  upon  the  foreclosure  of  a  mortgage 
thereon,  the  execution  of  the  judgment  or  order  cannot  be  stayed 
on  appeal,  unless  an  undertaking  be  entered  into  on  the  part  of  the 
appellant,  with  at  least  two  sureties,  in  such  amount  as  the  court, 
or  the  judge  thereof,  may  direct,  to  the  effect  that  the  appellant 
will,  on  demand,  deliver  the  mortgaged  property  to  the  proper  offi- 
cer if  the  judgment  be  affirmed,  or  in  default  of  such  delivery  that 
the  appellant  and  sureties  will,  on  demand,  pay  the  proper  officer 
the  full  value  of  such  property  at  the  date  of  the  appeal." 

It  is  to  be  noted  that  two  more  exceptions  were  thus  added  to 
the  list  of  judgments  or  orders  stayed  by  the  ordinary  appeal  under- 
taking, to  wit,  judgments  appointing  reeccivers,  and  judgments  of 
foreclosure  of  personal  property.  In  both  cases  the  amount  of  the 
bond  was  required  to  be  fixed  by  the  court  where  the  judgment  or 
order  was  rendered  or  made,  or  a  judge  thereof.  Prior  to  the  en- 
actment of  this  amendment  judgments  appointing  receivers*  and 
judgments  for  the  foreclosure  of  chattel  mortgages  *  were  stayed 
by  the  undertaking  provided  for  the  purpose  of  perfecting  the 
appeal 

§  218.  Stay  of  Execution  of  a  Judgment  Directing  tiie  Ezeea- 
tion  of  a  Conveyance  or  Other  Inatmment. — Where  the  judgment 
directs  the  execution  of  a  conveyance  or  other  instrument,  the  state- 
ute  makes  no  provision  for  an  undertaking,  but  requires  the  instru- 
ment to  be  executed  and  deposited  with  the  clerk.  The  provision 
of  the  act  of  1851  was  as  follows:^ 

•  See   Dennery   v.    Superior    Court,       Cal.  65,  7  P»e.  135;  Powers  v.  Chabot, 
84  Cal.  7,  24  Pac.  147;  Havemeyar  r.       93  Cal,  286,  28  Pac,  1070. 
Superior  Court.  84  Cal.   327,  18   Am.  i  Laws  of  1851,  p.  107, 

St.   Sep.   192,  24  Pac.   121,  10  L.  R.  Corresponding    proviBiona   of   other 

A.    627;    State   etc.    Co,    t.    Superior  states   are  as   follows:    Section  4812, 

Court,  101  Cal  135,  35  Pac.  549;  and  Revised  Cades  of  Idaho;  section  7104. 

see,   also,   Jacobs   y.    Superior   Court.  Be  vised    Codes    of    Montana    (section 

133  Cal.  364,  85  Am.  St.  B«p,  204,  65  1726,  Code  ol  Civil  Procedure)  ;   see- 

Pac,  826.  tion  343S,  Cutting's  Compiled  Laws  of 

*  See  Snow  v.  Holmes,  64  Cal.  232,  Nevada  (section  344,  Civil  Practice) ; 
30   Pac   806;    Powers  v.  Crane,   67  Ecctiuu  7211,  EeviMd  CodtB  of  Noith 
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"Sec.  351.  If  the  judgment  or  order  appealed  from  direct  the 
execution  of  a  conveyance  or  other  instrument,  the  execation  of 
the  judgment  or  order  shall  oot  be  stayed  by  the  appeal,  until  the 
instrument  is  executed  and  deposited  with  the  clerk,  with  whom  ths 
judgment  or  order  is  entered,  to  abide  the  judgment  of  the  appel- 
late  court." 

It  was  never  amended,  and  was  reproduced  in  the  code  aa  section 
944,  without  other  change  from  the  original  than  the  substitution 
of  the  word  "cannot"  for  the  words  "shall  not,"  in  the  third  line, 
and  so  remains  at  present. 

§  219.  Undertakisg  to  Stay  Execution  of  a  Judgment  Direet- 
tng  the  Sale  or  Delivery  of  Ponession  of  Real  Proper^. — ^The 
provision  of  the  act  of  1851  was  as  follows  :^ 

"Sec.  352.  If  the  judgment  or  order  appealed  from  direct  the 
sale  or  delivery  of  possession  of  real  property,  the  execution  of  the 
same  shall  not  be  stayed  unless  a  written  undertaking  be  executed 
on  the  part  of  the  appellant,  with  two  or  more  sureties  to  the  effect 
that  during  the  possession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and  that 
if  the  judgment  be  afSrmed,  he  will  pay  the  value  of  the  use  and 
occupation  of  the  properly,  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment  or  order, 
not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court  by  which 
the  judgment  was  rendered  or  order  made,  and  which  shall  be  speci- 
fied in  the  undertaking.  When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  the  undertaking  shall  also  provide  for  the  payment  of  such 
deficiency." 

This  section  was  never  amended,  and  was  reproduced  in  the  code 
as  section  945,  with  the  following  minor  changes:  By  substituting 

Dakota;   Metion  B0T8,  mMiviaioit   2,  tana  (seetion  1T29,  Code  of  Ciril  Pio- 

Compiled  Lawa  of  Oklaboma;  seetion  eadute) ;  Hection  3440,  Cutting's  Com- 

E5I,  Lord's  Oregon  Laws;  section  448,  piled  Lairs   of   Nevada    (section  34S, 

Code    of    CiTil    Procedure    of    South  Civil    Practice) ;    sections    7212    and 

Dakota;  sMtion  3309,  Compiled  Laws  7213,  Beviaed  Codes  of  North  Dakota; 

of  Utah;   section  S116,  subdivision  2,  section  607S,  aubdivision  3,  Compiled 

Compiled  Btatates  of  Wjoming.  Laws  of  Oklabama;  section  551,  aub- 

1  I^ns  of  1S61,  p.  107.  divisions  2  and  4,  Lord's  Oregon  Laws; 

Corresponding   provisions    of   other  sections  449   and   450,  Code  of   Civil 

states  are  as  follona;     Sections  1510  Proredure  of  South   Dakota;   section 

and  1511,  Beriaed  Statutes  of  Arizona  3310,  Compiled  I^iva  of  Utah;  section 

(sections  301  and  302,  Civil  Practice);  5116,   subdivision   3,   CkimpJled   SUt- 

aection  4813,  Berised  Codes  of  Idaho;  utoa  of  Wyoming, 
•wtion  7100,  Bevised  Codes  of  Mou- 
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"cannot"  for  "shall  not,"  in  the  third  line;  by  inserting  "or  the 
appeal  dismissed,"  after  the  word  "affirmed,"  in  the  seventh  line; 
and  by  substitnting  "must"  for  "shall"  before  "be  specified,"  in 
the  eleventh  line,  and  before  "also  provide,"  in  the  last  line.  It 
has  not  been  amended  since  its  adoption  with  the  code. 

Taken  literally,  the  above  provision  would  seem  to  mean  that  a 
judgment  which  directs  the  sale  of  real  property  requires  a  bond 
for  waste,  and  one  for  the  value  of  the  use  and  occupation  of  the 
property.  But  in  Whitney  v.  Allen '  it  was  held  that  in  an  action 
of  foreclosure  no  bond  for  use  and  oecupation  is  required,  for  the 
reason  that  the  plaintiff  is  not  entitled  to  the  possession  of  the  prop- 
erty until  after  sale.  This  doctrine  was  explained  by  Sanderson. 
C,  J.,  delivering  the  opinion  in  Englund  v.  Lewis,'  as  follows: 

"This  section  is  double,  and  provides  for  two  distinct  undertak- 
ings upon  two  distinct  kinds  of  judgments,  one  directing  a  sale  of 
real  property  and  the  other  directing  a  delivery  of  the  possession  of 
real  property.  In  a  case  where  the  judgment  directs  a  sale,  the 
undertaking  need  only  provide  security  against  waste,  unless  such 
sale  is  of  mortgaged  premises  and  the  judgment  provides  for  the 
payment  of  a  deficiency,  in  which  case  it  must  provide  for  the  pay- 
ment of  such  deficiency.  In  such  a  case  no  provision  need  be  in- 
serted in  the  undertaking  for  the  payment  of  the  value  of  the  use 
and  occupation  of  the  premises  pending  the  appeal,  for  the  obvious 
reason  that  the  judgment  creditor  does  not  become  entitled  to  the 
value  of  the  use  and  occupation  until  after  a  sale  has  been  made. 
(Pr.  Act,  sec.  236.)  Where  the  judgment  directs  a  delivery  of  the 
possession  of  real  property,  the  undertaking  must  provide  against 
waste  and  for  the  payment  of  the  value  of  the  use  and  occupation,  and 
for  those  two  only,  for  there  can  be  in  such  case  no  question  as  to 
deficiency.  (Whitney  v.  Allen,  21  Cal.  233.)  Where  a  sale  is 
directed  for  the  purpose  of  satisfying  any  lien  other  than  a  mort- 
gage lien,  the  undertaking  need  not  provide  for  the  payment  of  any 
deficiency  which  the  judgment  may  direct.  To  this  extent  the  stat- 
ute discriminates  in  favor  of  mortgage  and  against  all  other  liens." 

The  rule  stated  in  the  foregoing  extract  seems  to  be  this:  that 
where  the  judgment  is  for  the  delivery  of  the  possession  of  real 
property,  the  undertaking  must  provide  against  waste  and  for  the 
payment  of  the  value  of  the  use  and  occupation;  but  that  where 
it  is  for  a  sale,  it  need  provide  against  waste  only,  except  that  where, 

*  21  Cal.  233.  •  25  CsL  337. 
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on  foreclosure  of  mortgage,  there  is  a  judgment  for  a  deficiency,  the 
Dodertsking  must  provide  for  such  deficiency  as  well  as  against 
waste. 

So  in  the  earlier  cases  s  distinction  seems  to  have  been  made  be- 
tween an  appellant  in  and  one  out  of  possession  of  the  mortgaged 
premises."  In  the  later  decisions,  however,  both  on  the  subject  of 
the  deticieDcy  and  possession,  the  views  of  the  court  have  undergone 
a  material  change.  Th«  clause  with  reference  to  the  fixing  of  the 
amount  of  the  undertaking  was  construed  as  relating  to  the  last 
sentence  with  reference  to  the  deficiency,  and  it  was  held  that  the 
amouqt  of  the  deficiency  must  be  specified.  In  other  words,  that 
the  nndertaking  must  contain  a  recital  covering  the  deficiency,  not 
in  terms  of  description,  as  formerly,  but  in  terms  of  computation. 
The  reason  given  in  Boob  V.  Hall,'*  the  leading  case  upon  the  poipt. 


*•  Ths  diatiDction  here  refeired  to 
»M  recognised  in  Home  Loan  Assn. 
V.  Wilting,  M  Csl.  379,  1  Pan.  348; 
and  MS  Boot  v.  Brjant,  54  Cat.  182. 
In  McMillan  t.  Hayward,  S4  Cal.  S5, 
24  Fae.  151,  hOTrever,  where  an  ad- 
miniatrator  and  minor  children  Bought 
B  Btsj  without  giving  the  special  bond, 
on  the  ground  that  tbej'  were  not  in 
poaaeaBian,  the  widoir  being  in  pos- 
BCMion,  the  court  held  that  she  waa  in 
poagegsion  subordinate  to  the  admin- 
iatratoT,  Mr.  CammiBsioner  Haync  de- 
livering the  opinion,  aa  follona: 

"But  if  anch  be  the  proper  eou- 
atmetioD,  a  large  meaning  must  be 
ttiven  to  the  word  'potaesaion.'  In  the 
first  place,  it  must  be  held  to  applj 
to  Biiy  peraon  who  ia  actually  residing 
on  the  premises.  If  sueb  a  person  ap- 
peal, aod  desires  a  staj,  he  must  givs 
the  special  bond.  He  cannot  have  a 
Btaj  without  it  upon  the  plea  that  he 
is  onlj  an  agent,  or  that  he  occupies 

with  somebod]'  else.  And  in  the  sec- 
ond place,  the  word  must  b^  held  to 
include  the  penons  in  subordination  to 
whom  the  propertr  ia  held.  If  such 
persona  appeal  and  desire  a  stay,  they 
cannot  hare  it  without  the  required 
undertaking  on  the  ground  tbat  an- 
other ia  in  actual  occupation  of  tha 
property,  if  such  other  holda  in  aub- 
ordi nation  to  tbem." 

In  Spence  t.  Scott,  B5  Cal.  1S2,  30 
I^e.  2W,  the  court  overturned  the 
old  theoij: 


"It  was  substantially  decided  in  the 
case  of  Johnson  v.  King,  01  Cal.  307,  27 
Pae.  644,  that  In  such  a  case  (whera 
the  decree  of  foreclosure  included  a  de- 
ficiency judgment),  the  appellant, 
whosoever  he  ma^  be,  if  he  desires  a 
stay  of  proceedings,  must  give  an 
undertaking  for  the  deficiency.  And 
that  case  is  not  in  conflict  with  either 
Home  Loan  Assn.  v.  Wilkins,  84  Cal. 
379,  I  Pac.  348,  or  Bnglund  v.  Lewis, 
25  Cal.  337,  cited  by  appelUnt.  In 
the  former  case  an  opinion  seems  to 
have  been  first  rendered  in  depart- 
ment, but  a  hearing  in  bank  was 
ordered,  and  in  the  opinion  of  the 
court  in  bank  the  point  involved  was 
not  determined;  while  Englund  t. 
Lewis,  25  Cal.  337,  ia  strictly  in  accord 
with  Johnson  v.  King,  SI  Cal.  307,  ST 
Pac.  044. 

"Section  MS  of  the  California  Cade 
of  Civil  Procedure  ia  entirely  clear 
upon  the  subject.  It  provides  a  judg- 
ment of  foreclosure  aball  not  be  stayed 
unless  tbere  be  au  undertaking  'on  the 
part  of  the  appellant,'  etc." 

SI  105  Cal.  413,  3 
this  case  the  bond  tti 
trial  court  without 
amount  of  the  judgmi 
ficiency,  and  not  in  terms  specifying 
the  doflciencj  otherwise  than  in  con- 
nection with  the  other  items  covered 
by  the  undertaking. 

Justice  Harrison  dissented  in  part 
in  Ihe  following  lanii^Bgc: 

"  .  .  .  .  The  legislature  has  said  in 
clear  and  unambiguooa  language  that 


1  Pac  977.  In 
as  fixed  by  the 
regard    to    the 
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for  the  rule  as  stated  is  that  until  the  deficiency  is  ascertained  and 
docketed,  it  is  not  a  determinable  amount;  and  that  it  cannot  be 
ascertained  and  docketed  until  the  property  is  sold,  an  event  that 
is  stayed  by  the  appeal  bond,  and  may  never  occur.  Besides,  it  is 
made  the  duty  of  the  court  to  fix  the  amount  of  the  bond.  It  was 
also  said  that  the  only  provision  for  a  stay  bond  on  appeal  from  a 
judgment  of  foreclosure,  with  or  without  a  deficiency  clause,  was 
that  contained  in  section  915,  and  that  section  942,  under  which 
previous  undertakings  had  been  drawn,  and  under  which  alone  an  ' 
undertaking  indeterminate  in  form  could  be  drawn,  had  no  applica- 
tion to  such  an  appeal.*" 

As  to  the  distinction  between  an  appelant  in  possession  and  one 
out  of  possesion  it  was  definitely  decided  in  Spence  v.  Scott 
that  there  must  be  a  bond  for  the  deficiency  regardless  of  the  fact 
of  possession,  and  this  decision  is  r^arded  as  settling  the  question, 
so  far  as  mortgage  foreclosures  are  concerned.** 

'when  the  jadgmeiit  if  for  the  sale 

ot  mortgiLged  premises,  and  the  pay- 
ment of  a  deflciencj  ariiiDg  upon  tha 
sale,  the  undertaking  muit  also  pro- 
vide for  the  pajmect  of  such  de- 
ficirene;.'  This  is  an  absolute  requiTs- 
ment,  and  cannot  be  limited  \>j  anr 
order  of  the  judge.  To  give  to  this 
clanse  the  eonatniction  that,  instead 
of  providing  for  the  payment  of  ths 
deflcieacy — that  is,  the  whole  de- 
ficiency— the  undertaking  need  pro- 
vide for  the  payment  of  only  such  sum 
as  the  judge  may  determine  will  bo 
tha  defieiencj,  is  to  interpolate  into 
the  clause  a  provision  that  the  legis- 
lature has  not  made,  and  to  give  to 
the  appellant  a  stay  of  proceedings 
nithout  securiag  to  the  respondent  the 
means  of  satisfying  his  judgment." 

See,  also,  Hubbard  v.  University 
Bank,  120  Cal.  632,  52  Pac.  1070,  and 
Wheeler  v.  Karnes,  130  Cal.  818,  63 
Pac.    62. 

There  mast  be  a  bond  for  a  defi< 
eiency,  of  course,  whether  it  specify  the 
deficiency  by  words  or  descriptioa  or 
of  computation.  See  Gutreit  v.  Pen- 
nie,  97  Cal.  484,  32  Pac.  584.  But 
only  on  the  foreclosure  of  mortgage 
liens.  It  does  not  apply  to  other  hens, 
.  or  to  the  mere  sale  of  leftl  estate. 


<c  In  Ykij  v.  Foster,  61  Cal.  SS2, 
it  was  held  that  there  could  be  do 

judgment  lien  until  the  judgment  for 
a  deflciency  was  actually   docketed. 

■d  See  note,  3a,  wpro.  While  the 
distinction  between  one  in  and  one 
out  of  possession,  nhere  ths  judgment 
is  one  of  foreclosure  of  a  mortgage 
lien,  is  no  longer  recognized,  it  is 
still  considered  in  all  other  caseB.  In 
Owen  T.  Pomona  L.  ft  V?.  Co.,  124 
Cal.  331,  57  Pac.  71,  the  eonrt  laidt 
"The  judgment  here  is,  in  fact,  ona 
directing  the  sale  of  real  property, 
and  would  be  governed  by  the  pro- 
visions of  section  645  of  the  Code  of 
Civil  Procedure,  if  they  were  appli- 
cable. If  the  defendant  had  been  in 
the  possession  of  the  real  property,  tha 
bond  to  stay  proceedings  should  have 
aeenied  to  the  respondent  damages  by 
waste,  and  the  value  of  the  use  and 
occupation;  bot  the  plaintiff  being 
himself  in  the  exclusive  possession, 
these  clauses  of  the  statute  have  no 
application,  and  the  case  not  being 
one  of  mortgage,  no  undertaking  for 
the  payment  of  tho  deficiency  was  n- 
qnired." 
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As  above  stated,  it  is  mad«  the  duty  of  the  court  to  fix  the  amoant 
of  the  bond  to  be  given  under  this  section,**  end  refusal  may  be 
relieved  against  by  mandamus.*'  - 

It  is  sufficient  if  the  bond  contain  separate  covenants  for  the  vari- 
ous items,  although  a  single  amount  in  the  aggregate  is  named." 

It  is  not  to  be  inflVred  from  the  above,  however,  that  no  other 
undertaking  than  the  ones  mentioned  is  required  where  the  judgment 
directs  the  sale  of  real  property.  For  as  shown  in  section  221,  a 
judgment  may  provide  for  several  different  kinds  of  relief,  and 
where  such  is  the  case,  the  bond  required  by  the  statute  for  each 
kind  must  be  given  in  order  to  effect  a  stay,  A  judgment  in  fore- 
closure under  our  practice  is  usually  a  personal  judgment  against 
the  debtor  with  a  direction  for  the  sale  of  the  mortgaged  property, 
and  tbe  application  of  the  proceeds  to  the  payment  of  the  debt,  and 
that  judgment  be  docketed  against  the  debtor  for  any  deficiency 
that  may  remain  after  the  application  of  the  proceeds.  In  such  case 
there  most  be  an  undertaking  in  double  the  amount  of  the  judgment 
aa  well  as  the  ones  above  mentioned,  and  the  usual  three  hundred 
dollar  imdertakiug  to  validate  the  appeal.*  Where  the  only  under- 
takings given  were  one  in  the  sum  of  three  hundred  dollars  and  an- 
other in  an  amount  fixed  by  the  judge  to  provide  for  waste  and  the 
value  of  the  use  and  occupation,  it  was  held  that  there  was  no  stay, 
and  the  sheriff  was  ordered  to  proceed  with  the  sale.* 


■•  Boob  T.  HftU,  IDS  Cal.  413,  38 
Pac.  977  (  Kreling  '.  Kreling,  116 
Cal.  458,  48  Pftc.  383;  Hubbard  t. 
UnWersi^  Bank,  120  Cal.  632,  52  Pac. 
1070;  ClntB  t.  Superior  Court,  155 
CaL  15,  132  Am.  St.  Eep.  54,  TO  Pac. 
3«2. 

«  Spencer  v.  Trontt.  133  Cal.  605, 
63  Pac  1083.  See,  also.  Green  t. 
Hebbard,  S5  Ck\.  36,  30  Pac.  20B; 
Qutierre*  v.  Hebbard,  104  Cal.  103,  37 
Pac.  749;  Qordan  v.  Graham,  153  Cal. 
297,  96  Pae.  145. 

The  mle  would  aeem  to  be  tbat 
irhere  the  statate  makes  provision  for 
a  Btaj  bond,  and  does  not  fix  its 
amount,  or  tnake  anj  proviBion  for 
determining  what  the  amount  of  the 
penaJtj  shall  be,  it  is  Uie  duty  of  the 
judge  of  the  trial  court  to  fix  such 
amount,  and  if  be  refuses  to  do  so, 
be  may  b«  eooreed  bj  mandamw.    Se« 


State  T.  Sachs,  3  Wash.  96,  £7  Pac. 
1075.  Also,  State  t.  Conrt,  30  Wash. 
177,  70  Pac.  256. 

llanAanvM  will  not  lie  to'  require  the 
judge  to  9i  the  amount  of  a  bond 
to  Bupeieede  a  Judgiiiient  of  disbar- 
meiit,  nhicb  is  self-eiecuting.  State 
V.  Poindeiter,  43  Wash.  147,  86  Pae. 
17fl. 

The  bond  is  fatally  defective  if 
there  is  no  order  flxiag  the  amount, 
in  cases  where  it  is  not  flied  by  stat- 
ute, or  its  amount  otherwise  regulated. 
Gilbert  v.  Hust^,  50  Wash.  SI,  S6 
Pac.  835. 

is  Wheeler  v.  Karnes,  130  Cal.  618, 
63  Pae.  02. 

*  See  Bnglund  t.  Lewis,  25  CaL  337. 
See,  also,  section  22.  , 

»  Societe  D'Epargnes  v.  McHenry, 
49  CaL  351. 
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The  provision  with  reference  to  reversal  in  part  in  section  942  is 
omitted  from  section  945,  and  in  Heinlen  v.  Beans*  the  undertak- 
ing was  held  to  be  ineffective  to  bind  the  sureties  on  the  ground 
that  the  judgment  was  reversed  only  in  part.  It  was  said  that  the 
omission  was  intentional,  and  the  provision  could  not  be  implied. 

The  cases  illustrate  the  rules  above  stated.' 

§  220.  Stay  of  Execatiou  on  Appeal  by  an  Ezecator,  Admin- 
istrator or  Tnutee. — Section  946  of  the  code  provides  that  "the 
court  below  may  in  its  discretion,  dispense  with  or  limit  the  security 
required  by  this  chapter,  when  the  appellant  is  an  executor,  admin- 


•  71  Cftl.  295,  12  Pac.  16T. 

'  In  Neale  v.  Superior  Court,  77 
Cal.  28,  18  Pae.  790,  it  was  held  tbat 
a  defendant  in  a  condemnatioa  pro- 
ceeding irho  electa  to  take  an  order 
reitoring  poBseaeion  which  has  been 
unlanfull;  taken  Bubjecta  himself  to 
the  condition  of  appeal,  which  is  that 
he  must  furnish  the  bond  prescribed  in 
section  S4S  if  he  nould  have  a  staj  of 

troceedings  on  aueb  appeal.  In  Shep- 
eid  ».  Tyler,  92  Cal.  552,  28  Pac. 
601,  it  v>BB  held  that  the  defendant 
in  an  action  of  ejectment  who  gave 
the  bond  for  use  and  occupation  here 
prescribed  waa  in  effect  a  lessee  of 
the  premises  in  controversy,  and  that 
the  grantee  of  Uie  plaintiff  took  the 
seme  subject  to  the  right  of  sueh  de- 
fendant to  Buch  poBsetsios.  In  Out- 
»eit  ».  Pennie,  above  cited,  it  was 
held  that  a  bond  to  stay  execution  on 
a  judgment  of  foreclosure  of  a  mort- 
gage lien  which  provided  for  a  de- 
flcieney  alone  and  omitted  to  guar- 
antee against  waste  and  occupation 
was  insuSeient.  And  it  was  held  not 
to  relieve  this  want  of  sufficiency  by 
reason  of  a  clause  that  it  is  given 
under  the  provisions  of  section  945. 
In  Hoppe  V.  Hop[>e,  99  Cal.  536,  34 
Pae.  222,  the  facts  and  th?  decision 
followed  the  docision  in  the  last-cited 
case.  In  Ogden  v.  Davis,  116  Cal.  32, 
47  Pac.  772,  it  was  held  that  the  sure- 
ties OD  a  bond  such  as  was  held  suffi- 
cient in  Boob  t.  HhU,  above  cited,  that 
is,  where  the  trial  judge  fiied  the 
amotiDt  of  the  bond  to  cover  all  tbtee 
of  the  items  of  waste,  occupation,  and 
tbe  deficiency,  were  bound  for  no  mors 
than  the  sum  fixed  in   the  bond,  al- 


though such    sum   was  inaufRcinit   to 

cover  the  it«ms  of  waste  and  occupa- 
tion and  that  of  tbe  deficiency  aa  well. 
Tbe  decision  is  the  logical  result  of 
the  Boob  V.  Hall  decision.  In  Central 
etc.  Co.  V.  Center,  107  Cal.  193,  40 
Pac.  334,  it  was  held  that  a  stay 
bond  on  appeal  from  a  judgment  fore- 
closing a  mechanic's  lien  must  be 
given  under  section  94S,  and  a  bond 
For  doable  the  amount  of  the  judg- 
ment is  insufficient.  In  Kreling  v. 
Krellng,  118  Cal.  458,  48  Pac.  383, 
which  was  an  appeal  from  a  judgment 
foreclosing  an  equitable  lien,  a  bond 
for  waste  alone  was  held  sufficient, 
and  neither  a  bond  under  section  942 
nor  one  for  a  deficiency  onder  section 
945  was  appropriate.  In  Bank  of 
Woodland  V.  Stephens,  137  Cal.  458, 
70  Pac.  283,  where  a  deficiency  judg- 
ment was  waived,  and  a  receiver  was 
appointed  to  take  charge  of  tbe  rents 
and  profits,  no  bond  for  a  deficiency 


■   for   t 


quired,  but  i 
demanded,  slthDugb  the  tenancy  i 
pending  the  appeal. 


ight 


The  following  decisions  of  other 
states  illustrate  the  prevailing  rules 
with  respect  to  tbe  provisions  of  sec- 
tion 945,  California  Code  of  Civil 
Procedure,  and  corresponding  sections 
of  other  codes:  Elliot  v.  WTiitmore,  10 
Utah.  238,  37  Pac.  459;  Narthwestern 
etc.  Bank  v.  Griffiths,  17  Wash.  98,  49 
Pac.  223;  Deming  etc.  Co.  v.  Fariss 
(Okl.),  50  Pac.  130;  Naylor  v.  L*w- 
iston,  14  Idaho,  722,  95  Pac.  827; 
Silver  Peak  etc.  Co.  v.  Dbtiict  Court 
(Nov.),  110  Pac  503. 
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istrator,  trustee,  or  other  person  acting  in  another's  right.'"  This 
provision  was  at  one  time  regarded  as  being  somewhat  inconsistent 
with  section  965,  which  provides  that: 

"Sec.  965.  When  an  executor,  administrator,  or  guardian  who 
has  given  an  ofBcial  bond  appeals  from  a  judgment  or  order  of  the 
superior  court,  made  in  the  proceedings  had  upon  the  estate  of  which 
he  is  executor,  administrator,  or  guardian,  his  ofBcial  bond  shall 
stand  in  the  place  of  an  undertaking  on  appeal ;  and  the  sureties 
thereon  shall  be  liable  as  on  such  undertaking." 

But  the  later  and,  it  is  believed,  the  better  view  seems  to  be  that 
section  965  applies  to  probate  appeals,  while  section  946  applies  to 
cases  in  which  the  executor,  administrator  or  trustee  is  a  part^ 
while  acting  in  another's  right.'  'Under  this  view  it  has  not  been 
difficult  to  apply  the  two  sections  without  confusion,  and  whether 
under  the  one  section  or  the  other,  it  has  been  fully  determined  that 
an  appeal  once  perfected,  either  by  proper  undertaking  or  by  oper- 
ation of  the  sections  of  the  code  above  quoted,  the  effect  in  probate 
proceedings,  and  in  proceedings  in  which  an  administrator,  execu- 
tor, trustee  or  other  person  acting  in  another's  right,  is  similar  to 
that  in  other  proceedings.  The  decree,  order  or  judgment  appealed 
from  is  set  at  large,  the  subject  matter  removed  from  the  jurisdic- 
tion of  the  lower  court,  and  the  latter  has  no  power  to  proceed 
farther  therein,  until  the  appeal  is  determined,  and  the  matter  re- 
mitted from  the  appellate  court.  Thus,  in  Fennie  v.  Superior 
Court,"  the  order  was  for  a  family  allowance.  Pending  an  appe^ 
therefrom  the  lower  court  undertook  to  enforce  payment  of  the 
money  in  accordance  with  the  order,  but  its  process  was  annulled  on 
certiorari.  So  in  Ex  parte  Orford,*  where  an  administrator  had 
been  ordered  to  pay  a  certain  claim  against  the  estate  of  her  dece- 
dent. Pending  an  appeal  from  that  order,  the  lower  court  sought 
by  contempt  proceedings  to  enforce  compliance  with  the  order 
appealed  from.  The  administratrix  was  imprisoned  for  contempt, 
but  the  supreme  court  ordered  her  release  on  habeas  corpus.  So  in 
Ruggles  V.  Superior  Court,'  the  order  was  for  payment  of  an  ac- 
crued and  unpaid  family  allowance.     Pending  an  appeal,  the  court 

<  As  to  proviRioni  of  old  Pnetice  ■  69  Cal.  31,  26  Pac.  617,  sod  see 

Act,  see  leetion  353.  Btotelm  t.   Superior  Court,   107   CaL 

1  See    note   2b,   aection   211,   ante.  ^^q   ^q  p^^   g^^^ 

See  i»me  note  for  eorrcBponding  pro-  .'mo  f.i   «««  an  c   qod 

Timion>  of  other  code*,  anrcomplrrion  *  "2  C»l.  656,  36  Psc  B28. 

therewith.  •  103  CaL  125,  37  Pat  211. 
HavTrUl—Ta 
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below  tbreatened,  also  by  means  of  contempt  proceedings,  to  enforce 
obedience  to  the  order,  but  the  supreme  court,  by  a  writ  of  prohibi- 
tion, restrained  such  action. 

In  all  these  cases  the  contention  was  that  the  order  was  not  an 
appealable  order.  In  one  instance,  at  least,  the  supreme  court  de- 
clined to  dismiss  the  appeal  on  this  ground,  because  to  ascertain 
whether  it  was  or  was  not  appealable  would  not  require  a  review  of 
the  merits.  Chief  Justice  Beatty  disagreed  with  his  colleagues  on 
the  subject,*  but  the  court  held  to  the  general  doctrine  that  a  per- 
fected appeal,  one  that  operated  as  a  supersedeas,  was  sufficient  to 
withdraw  the  case  from  the  jurisdiction  of  the  lower  court  until  it 
should  be  remitted  back  from  the  appellate  court. 

As  suggested  above,  each  section  operates  in  a  separate  and  dis- 
tinct sphere,  but  it  is  believed  that  within  each  sphere  the  bond  of 
the  official  is  both  an  undertaking  on  appeal  and  a  stay  bond,  where 
required.' 

To  avail  himself  of  the  provisions  of  section  946,  however,  an 
ofBcial  or  other  person  acting  in  another's  interest  must  have 
an  order  of  the  trial  court  dispensing  with  the  undertaking  as 
therein  provided.  And  this  order  must  be  made  and  duly  filed 
within  the  time  prescribed  for  filing  the  undertaking  itself.  If  not 
actually  so  made,  a  subsequent  order  made  nunc  pro  tunc  will  not 
avail.* 


<§  221.  Oasea  Belonging  to  More  Than  One  of  tiie  OlasBes  Men. 
tloned. — A  judgment  may  give  several  different  kinds  of  relief 
and  where  such  is  the  case,  the  undertaking  required  for  each 
kind  of  relief  must  be  given.  In  this  regard  Sanderson,  C.  J., 
delivering  the  opinion  in  Engluud  v.  Lewis,  said : 

"Our  conclusions  are  that  where  there  is  a  money  judgment  only, 
the  undertaking,  in  order  to  stay  proceedings,  must  be  in  double 
the  amount  of  the  judgment;  and  if  in  edditiou  to  a  money  judg- 
ment there  be  a  judgment  for  the  delivery  of  documents  or  the 
execution  of  a  conveyance,  or  a  sale  of  real  property,  or  for  the 
delivery  of  real  property,  an  additional  bond  or  bonds,  as  the  case 
may  be,  must  be  given  in  order  to  stay  proceedings  upon  each  branch 


«  See  diEBenting  opinion  in  Buggies 
y.  Superior  Court,  103  Cal.  125,  37 
Pac.  211.  Also  tee  Hale  &  NorcrosB 
Min.  Co.  V.  Fox,  122  Cal.  56,  54  Pac. 
270. 

T  See  Ex  parte  Orford,  102  Cal. 


658,  38  Pac.  928;  and  also  Buggies 
V.  Superior  Court,  103  Cal,  125,  37 
Pat.  211. 

9  In  re  Skerrrtt,  80  Cal.  62,  22  Pae. 
85;  and  see  note  2a,  sectioa  211,  trnts. 
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or  part  of  the  judgment,  and  that  if  there  be  a  part  or  branch  of 
the  jQc^ment  as  to  which  no  bond  is  ^ven,  proceedings  upon  such 
branch  or  part  are  not  stayed.  In  the  case  of  a  judgment  which 
directs  the  execution  of  a  conveyance  or  other  instrument,  of  course 
no  bond,  except  for  the  money  branch  of  the  judgment,  if  such 
there  be,  is  required,  the  appellant  being  required  to  execute  and 
deposit  with  the  clerk  the  conveyance  or  other  instrumeat,  instead 
of  the  bond  exacted  in  other  cases.  In  foreclosure  cases,  where 
there  is  no  judgment  in  personam,  but  only  a  judgment  in  acord- 
.  ance  with  the  old  chancery  practice,  a  bond  for  costs  and  a  bond 
for  waste  and  deficiency  would  be  snfficient ;  but  where  the  judg- 
ment is  in'the  form  authorized  by  our  practice,  as  decided  in  Rollins 
T.  Forbes,  Rowland  v.  Leiby,  and  Chapin  v.  Broder,  and  it  is  de- 
sired to  stay  proceedings  as  to  the  whole  judgment,  there  must  be  a 
bond  for  costa,  a  bond  in  double  the  amount  of  the  personal  judg- 
ment, and  a  bond  for  waste  and  deficiency,  all  of  which  may  be 
included  in  one  inJstrament  or  several,  at  the  option  of  the  appel- 
lant." 

With  respect  to  the  point  under  consideration  the  decision  in 
Englund  v.  Lewis  doubtless  states  the  correct  rule.  That  case  has 
been  overruled,  however,  or  at  least  distinguished,  in  so  far  as  it 
held  that  there  must  be  an  undertaking  for  any  deficiency  that  may 
be  found  to  be  dne  after  sale  under  a  mortgage  lien,  by  the  case  of 
Boob  T.  Hall,  and  other  later  cases,  as  above  shown. 

§  222,    Uiacellaneoiu  Oaaes. 

1,  Forcible  Entry,  etc. — With  reference  to  cases  of  forcible  entry 
and  unlawful  detainer  the  code  lias  the  following  provision:^ 

"Sec.  1176.  An  appeal  taken  by  the  defendant  shall  not  stay 
proceedings  upon  the  judgment  unless  the  judge  or  justice  before 
whom  the  aame  was  rendered,  so  directs." 

1  Section  1176,  CBlifornia  Code  of  gectioD  2689),  nnless  the  rental  vklue 

Civil  Procedure.  of  the  property  io  controverBy  ezeeeda 

Section  2684,  B«vi«ed  Statutes  of  three  hundred  dollara  per  year.     In 

AriEonA,  providjea  for  an  andCTtaking  the  event  of  a  further  appeal  (under 

OD  appeal  in  a  tma  double  the  yearly  the  authority  of  section   1212,  subdi- 

value  or  rental  of  the  premiHes  in  diS'  vision   4),   the   proceedings   are    gov- 

pnte,  "to  be  determined  by  such  offi-  ern«d  by  the  practice  which  regulates 

eer"    (the  justice  of  the  peace  wbo  appeals  in  gf^neral. 

triea  the  ease) ;  and  this  bond  shall,  Section  1B92,  Mills'  Annotated  Stat- 

by  authority  of  section  2686,  stay  all  utes  of  Colorado. 

proceeding   on     ths     judgment,    etc.  Section     510S,    Revised     Codes    of 

This  appeal  ts  to  the  district  court,  Idaho,  provides  that  there  shall  be  no 

and  no  lorthsr  appeal  ia  allowed  (seo  stay  unless  the  court  directs  the  same. 


Digitized  ByGOOgle 


m 


§222 


UNDERTAKINaS  TO  STAT  EZECDTIOIT. 


1204 


This  section  has  been  held  to  take  such  cases  out  of  the  operation 
of  the  rule  of  Hill  v.  Pinnigan  "  as  to  the  filiDg  of  stay  under- 
takings in  the  supreme  court  after  failure  to  file  in  the  trial  court, 
thus  referring  the  making  of  such  undertakings  in  cases  of  forcible 
entry  and  unlawful  detainer  to  the  judicial  discretion  of  the  judge 
of  the  trial  court.*  But  this  discretion  once  exercised,  and  an 
undertaking  executed  in  pursuance  of  the  direction  of  the  judge  of 
the  trial  court,  the  proceedings  are  stayed  precisely  as  in  other 

of  the  propertj.  ThU  is  not  de- 
scribed as  a  stay  boad,  bat  the  effect 
is  no  doubt  to  staj  proceedings.  The 
right  of  appeal  itself  in  such  easea  is 
doubtful.  But  Bee  Wolfer  v.  Hurst, 
47  Or.  15a,  80  Pac.  419,  82  Pac.  20, 
6  Ann.  Cas.   725. 

The  reniafk  above  made  with  ref- 
erence to  the  Oklahoma  practice  is 
applicable  in  an  equal  degree  to 
South  Dakota. 

Section  3SS6,  Compiled  Laws  of 
Utah,  requires  a  bond  in  double  the 
amount  at  the  judgment  sod  casta 
to  the  effect  that  the  obligor  shall 
pay  the  value  of  the  use  and  occupa- 
tion of  the  property,  and  damages  ac- 
cruing during  tne  pendency  of  the  ap- 
peal. Section  3587  is,  in  etiect,  an 
application  of  the  general  rule  of 
practice    relating    to    new    trial    and 

Section  82 S,  Rem.  A  Bal.  Code  of 
Washington  (Boction  5544,  Bat.  Code), 
makes  general  provisions  as  to  new 
trials  and  appeals  applicable  to  pro- 
ceedings in  forcible  entry  and  de- 
tainer. Section  832  (5547)  provides 
that  the  undertaking  on  appeal  pre- 
scribed by  the  section  immodiatelj 
preceding  shall  stay  and  suspend  the 
writ  of  restitution  which  is  the  con- 
clusion of  the  trial  in  tbe  lower  eourt. 

Section  5123,  Compiled  Statutes  of 
Wyoming,  prescribes  in  general  terms 
for  stay  of  proceedings  in  appeals 
from  judgments  of  justice  of  the 
peace.  And  see  section  5110,  as  to 
stay  of  proceedings  in  general. 

i>  S4  Cal.  493.  Sea  section  £28, 
po*t. 

1  McDonald  v.  Hanlon,  71  Cal.  535, 
12  Pac.  515;  Orois  v,  Eelleher,  73 
CbI.  639,  15  Pac.  362;  Cluness  v. 
BowCTi,  135  Cttl.  660.  87  Pac.  1048; 
Bateiran  v.  Superior  Court,  139  Cal. 
140,  72  Pac.  B22;  Sarthou  V.  Beese, 
151  CaL  86,  90  Pac.  187. 


in  effect,  as  the  California  proviaioit 
quoted  in  the  text. 

Section  7289,  Revised  Codes  of 
Montana  (section  2096,  Code  of  Civil 
Procedure),  authorizes  the  prosecution 
of  appeals  in  forcible  entry  and  de- 
tainer cases  as  in  other  eases,  and  the 
two  following  sections  make  the  prac- 
tice as  outlined  by  Part  II  of  the 
code,  and  the  proviaions  relative  to 
appeals  and  new  trials  in  general,  ap- 
plicable to  this  proceeding.  Stay  or 
proceeding  must,  therefore,  be  accom- 
plished under  tbe  genn-al  practice,  if 
at  all.  So,  in  Nevada,  section  3834, 
Cutting's  Compiled  Laws,  makes  the 
general  practiee  applicable  to  forcible 
entry  and  detainer  proceedings,  and  a 
stay  must  be  accomplished,  if  at  all, 
under  tbe  general  practice. 

Appeals  may  be  prosecuted  from 
judgments  in  forcible  entry  and  de- 
tainer of  justices  of  the  peace  to  tbe 
district  courts,  in  New  Mexico,  and 
the  appeal  bond,  which  shall  stay 
proceedings  (section  3357,  Compiled 
Laws),  shall  be  "in  a  sufficient  sum 
to  cover  ail  damages  and  judgment 
recovered"   (section  3361,  Id.), 

Appeals  to  the  supreme  court  are 
regulated  by  the  general  rule.  Section 
8504,  BeviKd  Codes  of  North  Dakota, 
provides  for  a  stay  bond  in  terms 
almost  idt^ntical  with  the  provisions  as 
to  the  delivery  of  real  property. 

No  eipresB  provision  for  appeal  to 
the  supreme  court  in  actione  of  forci- 
ble entry  and  detainer  is  made.  If 
any  such  appeal  is  authorized,  such 
authority  is  derived  from  the  general 
practice,  which  also  governs  the  sub- 
ject of  undertakings. 

Section  757S,  laird's  Oregon  Laws 
(section  5754,  B.  &  C),  provides  that 
in  addition  to  the  regular  appeal  bond, 
the  appellant  in  forcible  entry  and 
detaioer  shall  give  an  undertaking  io 
a  sum  equal  to  twice  the  rental  value 
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eases.  "The  jodge  of  the  court  below  having  directed  a  staj^,  and 
the  bond  having  been  given,  the  court  below  had  no  further  control 
over 'the  matter.  To  allow  the  judge  to  give  the  necessary  direc- 
tion, and  then,  after  the  defendant  had  complied  with  his  order  and 
the  appeal  and  stay  had  been  perfected,  to  permit  him  without  any 
statutory  authority  to  change  his  mind  and  withdraw  his  direction 
or  discharge  of  such  order,  would  lead  to  great  uncertainty,  incon- 
venience,  and,  in  some  case,  perhaps,  to  wrong  and  injustice."* 

2,  Eminent  Domain. — In  the  title  in  relation  to  proceedings  in 
eminent  domain  is  the  following  provision :  * 

"See,  1257.  The  provisions  of  part  two  of  this  code  relative  to 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  mentioned 
in  this  title ;  provided,  that  upon  the  payment  of  the  sum  of  money 
assessed,  and  upon  the  execution  of  the  bond  to  build  the  fences  and 
cattle-guards  as  provided  in  section  1251,  the  plaintiff  shall  be  enti- 
tled to  enter  into,  improve,  and  hold  possession  of  the  property 
sought  to  be  condemned  (if  not  already  in  possession  as  provided  in 
section  1254),  and  devote  the  same  to  the  public  ubc  in  question; 
and- no  motion  for  new  trial  or  appeal  shall,  after  such  payment  and 
filing  of  such  bond,  as  aforesaid,  in  any  manner  retard  the  contem- 
plated improvement " 

This  section  must  be  construed  in  connection  with  section  1254 
of  the  same  code,  which  provides,  in  certain  caaea  and  under  certain 
conditions  therein  specified,  that  the  plaintiff  may  have  possession 
of  the  property  sought  to  be  condemned,  after  trial  and  judgment 
entered,  or  pending  appeal  from  the  judgment,  and  neither  a  per- 

■  Lee  Chnck  t.  Qua  Wo  Chong  of  North  Dakota,  in  a  leuer  degree, 

Co.,  81  Cal.  222,  IS  Am.  St.  Bep.  50,  however.    See,     also,     section     1371, 

22  Pae.  594.  Compiled    Law«    of    Oklahoma;    MC- 

*  Section  1257,  CaKfoniui  Code  of  tion  6887,  Lord'a  Oregon  Laws;  sec- 
Civil  Procedure.  Corresponding  pro-  tion  STT,  Code  of  Civil  Proi^edure  of 
Tiiions  are  as  follons:  Section  246S,  South  Dakola;  section  3606,  Cam- 
Revised  Statute*  of  Arliona,  section  piled  Laws  of  Utah;  section  932, 
5228,  R«viBed  Codes  of  Idaho,  and  Rem.  di  Bal.  Codo  of  Washington 
section  7351,  Bevised  Codes  of  Mon-  (section  56*6,  Bal.  Code) ;  section 
tana  (section  2231,  Code  of  Civil  8658,  Compiled  Statotes  of  Wyoming. 
Procedure),  mak^  the  general  prac-  Sections  1727  and  1728,  Milts'  An- 
tiee  as  to  new  trials  and  appeals  ap-  notated  Stati^tes  of  Colorado  provide 
plieable  to  tlie  procedure  in  eminent  for  the  application  of  the  general 
doiDoin,  being  the  same  as  section  rules  as  to  appeals,  and  for  a  paj- 
1257,  Code  of  Civil  Procedure  of  ment  into  court  of  the  amonnt  of  com- 
Califomia,  but  th0  codes  of  these  pensation  awarded;  which  the  owner 
two  atatea  contain  no  specific  provi-  may  receive  upon  the  making  of  a 
aioDS  similar  in  operation  to  the  Cali-  bond  in  double  the  amount,  condi- 
fomia  aeetion  quoted.  The  same  may  tioned  upon  its  lepajment  in  ths  event 
be  mid  of  Notion  7S03,  Bevised  Codes  of  a  reversal,  etc. 
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fected  appeal  nor  a  stay  bood  will  be  permitted  to  prevent  such 
entiy  of  possessioD.** 

3.  Attachments. — Section  946  of  the  code  provides  that  "  .  .  .  . 
An  appeal  does  not  continue  in  force  an  attachment  unless  an 
undertaking  be  executed  and  filed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  in  double  the  amount  of  the  debt  claimed  by 
liim,  that  the  appellant  will  pay  all  costs  and  damages  which  the 
respondent  may  sustain  by  reason  of  the  attachment,  in  case  the 
order  of  the  court  below  be  sustained ;  and  unless  within  five  days 
£rfter  the  entry  of  the  order  appealed  from  such  appeal  be  per- 
fected."' This  eectioD  eeems  to  apply  in  temis  to  appeals  from 
orders  dissolving  attachments.  Whether  it  would  cover  the  case  of 
an  attachment  dissolved  by  a  final  judgment  for  the  defendant,  so 
as  to  allow  plaintiff  to  keep  his  attachment  in  force  pending  an 
appeal,  is  not  clear.* 


•*  See  San  Lnie  Obiapo  t.  Simu,  1 
Cal.  App.  175,  81  Pac.  972,  where  it 
was  held  tb&t  the  ameni^ents  ot 
1003  to  section  1254  created  an  excep- 
tion to  the  general  stay  provided  (or 
b;  the  three  hundred  dollar  undertak- 
ing in  caaes  not  included  within  sec- 
tions 042,  643,  944  and  945,  and  in 
this  respect  distinguiBhing  the  case  of 
Lob  Angelei  t.  Pomeroy,  132  Cal.  340, 
64  Pac.  477,  where  the  undertaking  on 
appeal  was  held  to  effect  a  ett,j.  It 
is  to  be  noted,  however,  that  a  judg- 
ment in  coDdemnatioa  proceedings  is 
soraiaally,  at  least,  in  favor  of  the 
defendant  far  the  payment  of  a  mm 
of  money  for  which  he  may  have  eie- 
cntion  as  provided  in  section  1252, 
and  in  favor  of  the  plaintiff  for  the 
posseBsion  and  occupation  of  land.  ''^ 
wa»  therefore  held  in  Neale  v. 
perior  Court,  77  Cal.  28,  18  Pac.  790, 
that  a  plaintiff  who  appeals 
eivB  the  bond  provided  in  aectio 
See  note  7.  section  219,  ante. 

•  Ae  to  provieions  of  the  old  PraC' 


e  Act,  ( 


).  707, 


sec.  353.  Theact  of  1851  contained 
no  such  provision.  Laws  of  1851,  p. 
107,  sec.  353. 

Section    948,    California    Code 
Civil    Procedure.     See,    also,    section 
4814,   Revised   Codes   of   Idaho;    sec- 
tion 7106,  Revised  Codes  of  Monta: 
(sectioil    1730,    Code    of    Gvil    Pro- 


cedure) ;  section  3437,  Cutting's  Com- 
piled Laws  of  Nevada;  section  7217, 
Itevised  Codes  of  North  Dakota;  sec- 
tion 6093,  CompUed  Laws  of  Okla- 
homa; section  454,  Code  of  Civil  Pro- 
cedure of  South  I^ota;  section  3313, 
Compiled  Laws  of  Utah. 

■  Sections  563  and  B4Q  of  the  Cali- 
fornia Code  of  Civil  Procedure,  are  to 
be  construed  together,  and  so  con- 
strued, an  attachment  may  be  contin- 
ued in  force  pending  an  appeal  by 
filing  the  appropriate  undertaking  aa 
prescribed  in  the  concluding  clause  of 
the  latter,  and  the  defendant  is  not  de- 
prived of  hie  property  without  due  pro- 
cess of  law,  where  an  appeal  is  taken 
from  a  judgment  in  his  favor  with  a 
bond  such  as  is  therein  prescribed. 
Primm  V.  Superior  Court,  3  Cal.  App. 
208,  84  Pac,  786.  A  bond  to  prevent 
the  levy  of  an  attachment  is  not  af- 
fected by  a  stay  bond,  or  destroyed 
thereby,  not  being  within  the  terms  of 
section  671,  Code  of  Civil  Procedure. 
Ayres  v.  Burr,  132  CaL  125,  64  Pac 
120. 

Judgment  for  the  defendant  in  the 
justice's  court  in  an  attachment  suit 
vacates  the  attachment,  and  defend- 
ant may  make  whatever  dlspositiDn  of 
the  attached  property  he  pleases  pend- 
ing appeal.  Loveland  v.  Alvord  eto. 
Co.,  76  CaL  Efl2,  18  Pac  68S. 
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4.  As  to  Injunctions,  see  section  227. 

5.  Alimony  in  Divorce  Suit. — "Where  the  appeal  was  from  an 
order  directing  the  payment  of  the  sum  of  siity-sevai  dollars  and 
fifty  cents  each  month  as  alimony,  it  was  held  that  (even  if  there 
could  he  a  stay  of  such  an  order)  an  nndertaking  in  the  sum  of 
three  hundred  dollars  and  another  in  doable  the  amount  of  one 
month's  allowance  would  not  effect  a  stay/ 

6.  Sale  of  Perishable  Property. — See  section  223,  and  exception  1, 
and  Code  of  Civil  Procedure,  section  949. 

7.  Usurping  an  Office. — See  section  223,  and  exception  2,  and 
Code  of  Civil  Procedure,  section  949, 

8.  Change  of  Place  of  Trial. — See  section  223,  and  exception  3, 
and  Code  of  Civil  Procedure,  section  SiS. 

9.  Receivers. — See  section  219,  ante.  Formerly  an  appeal  did  not 
stay  the  functions  of  a  receiver,*  There  were  exceptions  to  this 
rule,  however.  Rather,  the  rule  had  its  limitations.  In  Dennery  v. 
Superior  Court  **  the  supreme  court  held  that  a  receiver  in  an  insol- 
vency proceeding  had  power  only  to  preserve  the  property  intact 
pending  an  appeal.  In  Havemeyer  v.  Superior  Court '"  it  was  held 
that  the  functions  of  a  receiver  appointed  after  judgment  were  siis- 
pended  pending  an  appeal.  Similar  views  were  expressed  in  other 
decisions.*'  And  the  amendment  of  1897  to  section  943  gave  rise 
to  new  rules,  which  now  control  to  the  exclusion  of  those  enunciated 
in  the  earlier  cases. 

tion  of  the  receiver.  This  decision 
is  Bomewhttt  queationable,  however. 
The  order  appealed  from  ms  one  re- 
f iwng  to  vacate  the  receiversliip,  and 
the  result  of  a  aupergedeaa  would 
liave  been  to  aceomptisb  the  Taeation 
sought  indirectly. 

An  appeal  with  a  tupertedeat  from 
an  order  appointing  a  receiver  made 
on  a  bearing  hj  iffldnvits  does  not 
deprive  the  parties  of  the  right  to  a 
hearing  on  the  merite  pending  the 
appeal.  State  v.  BeU,  3S  Wash.  19S, 
78  Pac.  908. 

On  appeal  from  an  order  denjing 
an  application  for  leave  to  aue  a  re- 
ceiver, the  applicant  was  entitled  to 
a  ntperiedeai  staying  proceeding  hj 
the  receiver.  State  v.  Superior  t^nrt, 
S8  Wash.  23,  80  Fae.  1»5. 


t  Ex  parte  CottreU,  09  CaL  417; 
and  S0e  section  216,  ante. 

*  In  re  Beal  Estate  Associates,  8 
Pac.  C.  L.  J.  966. 

••  64  Cal.  7,  24  Pae.  147. 

SD  84  Cal.  327,  IS  Am.  St.  Bep. 
1B2,  24  Pac.  121,  10  L.  ».  A.  627. 

»■>  See  Stateler  ».  Snperior  Court, 
107  CaL  536,  40  Pae.  949;  Bank  of 
Savings  (San  Jose)  v.  Bank  of  Ma- 
dera, 12;  Cal.  543,  54  Pac.  85. 

In  Forrester  v.  Boston  etc.  Co.,  22 
Mont.  430,  56  Pac.  868,  it  was  beld 
that  a  stay  and  restitution  (by  re- 
moving the  receiver)  should  have  been 
allowM  under  a  prima  faoie  showing 
that  the  interests  of  the  respondent 
would  be  as  well  or  better  conserved 
in  that  manner  than  by  the  reten- 
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10.  Mandamus. — The  regular  ondertakiug  on  appeal  stays  pro- 
ceedings.* 

11.  Intolveticy  Proceedings. — The  Insolvency  Act  of  1895'"  pro- 
vided that  "The  notice,  undertaking  and  procedure  on  appeal  shall 
conform  to  the  general  laws  of  this  state  regulating  appeals  in  civil 
cases,"  and  in  Denneiry  v.  Superior  Court,  above  cited,  the  supreme 
court  held  that  a  perfected  appeal  from  an  order  granting  an  adju- 
dication in  insolvency,  not  being  included  in  sections  942  to  945, 
inclusive,  operated  as  a  stay  of  proceedings  under  the  provisions  of 
section  949. 

The  official  bond  of  an  assignee  in  insolvency  does  not  operate  as  a 
stay  bond  under  the  provisions  of  section  946." 

§  223.    Stay  of  Execntioii  in  Oases  not  OtherwlBe  Provided  for. 

In  cases  not  provided  for  under  the  preceding  heads,  the  filing  of 
the  three  hundred  dollar  bond  operates  as  a  stay  of  execution.  The 
provision  of  the  act  of  1851  in  this  regard  was  as  follows :' 

"Sec.  356.  In  eases  not  provided  for  in  sections  349,  350,  351, 
and  352,  the  perfecting  of  an  appeal  by  giving  the  undertaking,  and 
the  justification  of  the  sureties  thereon,  if  required,  or  making  the 
deposit  mentioned  in  section  348,  shall  stay  proceedings  in  the  court 
below  upon  the  judgment  or  order  appealed  from,  except  that  where 
it  directs  the  sale  of  perishable  property  the  court  below  may  order 
the  property  to  be  sold,  and  the  proceeds  thereof  to  be  deposited  to 
abide  the  judgment  of  the  appellate  court." 

This  section  stood  until  the  adoption  of  the  Code  of  Civil  Pro- 
cedure. The  provision  of  the  oode  as  first  enacted  was  substantially 
the  same  as  section  356,  except  that  it  omitted  the  words,  "and  the 
justification  of  the  sureties  thereon  i£  required." 

The  section  was  amended  in  1874,"  by  inserting  the  second  ex- 
ception, and  in  1905,"*  by  inserting  the  last,  so  as  to  read  as  fol- 
lows; 


>  PalBche  V.  Hunt,  64  Cal.  473,  2 
Pac.  245. 

">  Section  TO,  Act  of  1S96,  Stats. 
1895,  p.  131,  c.  143, 

1'  BuhJert  t.  Superior  Court,  73 
Cal.  97,  13  Pac.  155. 

I  LawB  of  1S51,  p.  108. 

i>  Code  Ameadmeatt  1873-74,  p. 
408. 

lb  Stata.  1905,  p.  22. 

CorrespondinK  provisionB  in  other 
codes   &re   ai   follows ;    Section   1512, 


Beviged  Statutes  of  ArJEOua;  Metion 
402,  Mills'  Annotated  Code  of  Colo- 
rado; section  4S1T,  Revised  Codes  of 
Idaho;  section  7109,  Revised  Codes  of 
Montana  (section  1733,  Code  of  Civil 
Procedure);  section  3444,  Cutting's 
Compiled  Law*  of  Nevada  (see,  also, 
seetion  3440,  last  sentence) ;  section 
7222,  Bevised  Codes  of  North  Dakota; 
section  552,  Lord's  Oregon  Laws;  aee- 
tioDj  452  and  453,  Cods  of  Civil  Pm>- 
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"Sec.  949.  Id  cases  not  provided  for  is  sectioiiB  nine  hundred  and 
forty-two,  nine  hundred  and  forty-three,  nine  hundred  and  forty- 
four,  and  nine  hundred  and  forty-five,  the  perfecting  of  an  appeal 
by  giving  the  undertaking  or  making  the  deposit  mentioned  in  sec- 
tion nine  hundred  and  forty-one,  stays  proceedings  in  the  court 
IjelOw  upon  the  judgment  or  order  appealed  from,  except  where  it 
directs  the  sale  of  perishable  property;  in  which  ease  the  court 
below  may  order  the  property  to  be  sold  and  the  proceeds  thereof  to 
be  deposited,  to  abide  the  judgment  of  the  appellate  court;  and 
except,  also,  where  it  adjudges  the  defendant  guilty  of  usurping,  or 
intruding  upon,  or  unlawfully  holding  a  public  office,  civil  or  mili- 
tary, within  this  state,  and  except,  also,  where  the  order  grants,  or 
refuses  to  grant,  a  change  of  the  place  of  trial  of  an  action ;  and 
except  also  where  it  orders  a  corporation  or  its  officers  or  agents, 
or  any  of  them,  to  give  to  a  person  adjudged  to  be  a  director,  stock- 
holder or  member  of  such  corporation  a  reasonable  opportunity  to 
inspect  or  take  copies  of  such  books,  papers  or  documents  of  the 
corporation  as  the  court  finds  that  such  director,  stockholder  or 
member  is  entitled  by  law  to  inspect  or  copy." 

No  further  amendment  has  up  to  this  time  been  made. 

The  section  above  quoted  makes  the  three  hundred  dollar  bond 
operate  (except  in  certain  enumerated  cases)  as  a  stay  of  execution 
in  cases  where  no  stay  bond  is  expressly  provided,  or,  in  the  language 
of  the  code,  "in  cases  not  provided  for  in  sections  942,  943,  944,  and 
945."  If  the  case  be  provided  for  in  any  of  those  sections  this 
bond  does  not  operate  as  a  stay.  Thus  it  does  not  effect  a  stay  in 
the  ordinary  action  of  foreclosure  of  mortgage,'  because  such  action 
is  provided  for  in  the  sections  mentioned.  But  as  above  stated,  if 
the  case  be  not  provided  for  in  such  sections,  the  three  hundred  dol- 
lar bond  operates  as  a  stay.  Thus  in  an  action  of  foreclosure  of  a 
mechanic's  lien,  where  the  decree  gave  no  personal  judgment,  and  no 
judgment  for  a  deficiency,  but  ordered  the  property  to  be  sold  and 
the  proceeds  applied  first  to  respondent's  claim,  and  afterward  to 
the  appellant's,  it  was  held  that  the  three  hundred  dollar  bond 

tednre  of  Sonth  Dakota;  aeetion  3314,  plaintiff  in  error,  or  applicant  for  tbe 

Compiled  Iaws  of  Utah.  ruperiedeas.   flies  a  bond  conditioned 

Section  402,  Milla'  Annotated  Coda  u  in  appeals,  and  approved  bh  a  «u- 

of  Colorado,  provides  that  nij  writ  of  pertedea*  boftd  by  aueh  justice,  or,  if 

error   shall  operate   as  a  tuperiedeat  the  order  ihaU  direct,  approved  bj  tho 

UDless,  after  an  inspection  of  tha  rec-  clerk. 

ord  b7  a  justice  of  the  supreme  court,  >  Societe  D'Epargnea  v.  McHenij, 

lie  should  BO  order,  in  which  event  the  49  C&L  ZSU 
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operated  as  a  stay,  and  the  court  said :  ' '  This,  in  our  opinion,  is  not 
a  case  provided  for  in  sectiona  942,  943,  944,  or  945  of  the  Code  of 
Civil  Procedure,  and  therefore  the  undertaking  filed  is  sufficient  to 
stay  proceedings  pending  the  appeal,  as  it  does  not  appear  that  the 
property  which  the  sherifF  is  about  to  sell  is  perishable  property.'" 

So  in  Covarrubias  v.  The  Supervisors  of  Santa  Barbara  County,* 
where  the  petitioner  was  removed  from  his  office  of  sheriff  for  mal- 
feasance in  office,  it  was  held  that  an  appeal  from  the  judgment  or 
removal  with  a  three  hundred  dollar  bond  operated  as  a  stay,  and 
the  court  said : 

"And  the  judgment  rendered  in  the  district  court  not  being  of 
the  character  mentioned  in  sections  942,  943,  944,  or  945  of  the  Code 
of  Civil  Procedure,  the  perfecting  of  the  appeal  by  giving  the  under- 
taking ipso  facto  operated  a  supersedeas  (section  949} ;  for  it  was 
not  adjudged  in  the  district  court,  nor  could  it  have  been  properly 
adjudged  in  this  proceeding  that  the  petitioner  was  guilty  of  usurp- 
ing or  intruding  into  the  office  of  sheriff,  or  'unlawfully  holding* 
that  office  within  the  intent  of  section  949  just  referred  to," 

So  in  a  lai^e  number  of  other  cases  later  in  date.**  In  all  the 
cases  wherein  the  appellate  coorta  have  held  proceedings  in  tho 


»  Root  V.  Brfsot,  B4  Cal.  182. 
UBually,  howerer,  appeals  from  fore- 
closure judgment  in  mechanic's  lien 
issea,  to  opeTBte  in  Btay  of  proceed- 
ings, must  be  aecompanied  with  a  stay 
bond  drawn  under  the  provisions  of 
section  945.  Central  et«.  Co.  t.  Cen- 
ter, 107  Cftl.  1&3,  40  Pso.  8S4. 

*  62  CaL  622. 

*'  In  re  Schedel,  fl»  Cal.  241,  10 
Pae.  334,  which  was  an  appeal  iy  K 
legatee  from  a  decree  of  distribution. 
In  Pennie  v.  Superior  Court,  89  Cal. 
31,  26  Pic.  617,  where  the  order 
sought  to  be  atajed  was  one  requir- 
ing the  payment  of  a  family  allow- 
ance. Also  Bug(;les  t.  Superior  Court, 
103  Cal.  125,  37  Pac.  211.  In  re 
Woods,  B4  Cal.  566,  £9  Pac.  1108, 
where  the  appeal  was  from  an  orilf^r 
appointing  an  administrator.  In  Mc- 
Callion  v.  Hibemia  etc.  Society,  98 
Cal.  443,  33  Pac.  329,  where  the  order 
appealed  from  was  one  far  the  pay- 
ment of  a  certain  sum  of  money  iu 
court  to  a  claimant  thereof.  In 
Kaufman  v.  Superior  Court,  108  Cal. 
446,  41  Pac.  476,  the  order  sought  to 
be  stayed  was  ona  for  the  payment 
of  «  sum  of  money  into  court,  after 


a  judgment  of  diamissal  had  been  set 
aside.  In  Morton  t.  Broderiek,  118 
Cal.  474,  50  Pac.  644,  where  the  judg- 
ment appealed  from  was  one  of  re- 
moval of  a  board  of  sapervison,  the 
supreme  court  held  that  the  ordioaiy 
appeal  bond  suspended  the  judgment 
BO  as  to  restore  to  the  board  its  right 


the  Covarrubias  case.  In  Firebaugh 
V.  Burbank,  121  Cal.  186,  53  Pac.  S80, 
the  appeal  was  from  a  decree  of  dis- 
tribution  by  the  widow  of  the  de- 
cedent. In  Day  Vt  Gunning,  125  CaL 
527,  58  Pac.  172,  the  appeal  was  in 
a  contested  election  case.  The  deci- 
sion was  upheld  in  Anderson  v. 
Browning,  140  Cal.  229,  73  Pae.  986; 
Wilson  V.  Fisher,  148  Cal.  13,  83  Pae. 
421;  Chubbutik  v.  Wilson,  151  Cal, 
162,  90  Pac.  524,  12  Ann.  Cas.  8SS, 
and  in  Bohrbacker  v,  Superior  Court, 
144  Cal.  831,  78  Pac.  22,  which  was 
an  appeal  from  a  judgment  in  a  con- 
test with  reference  to  ab  election  to 
a  directorship  in  a  private  corpotm- 
tioD,  the  court  holding  that  the  prin- 
ciple vcsB  identical.  In  Estate  t. 
Henoedy,  129  Cal.  384,  62  Pae,  04, 
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conrt  below  under  the  jndgment  or  order  appealed  from  stayed  by 
the  regular  undertaking  on  appeal,  bm  provided  in  section  949,  refer- 


the  appeal  was  fTom  a  decree  of  dia- 
tribution.  Id  Bank  t.  HornbergeT, 
134  Cal.  90,  66  Pae.  74,  the  appeal 
waB  from  a  judgment  of  foreelosuie 
of  a  pledge  of  a  life  iniuranee  policj, 
and  It  was  held  tbat  the  applicfttioa 
of  the  rule  to  soeh  a  case  waa  not 
affected  bj  the  fact  that  the  lecuiity 
ii  particularly  iubject  to  destruction 
b;  reatoD  of  a  vio&tion  of  the  terms 
of  the  polie?  by  the  benefleiary.  The 
court  said  that  Buch  daager,  inherent 
in  the  nature  of  the  (ecuritf,  was 
kaown  and  understood  by  the  pledgee, 
who  accepted  it  with  such  knowledgia 
at  the  time  tbe  loan  was  made.  In 
Sohrbacher  v.  Superior  Court,  144  Cal. 
631,  7S  Pae.  22,  the  appeal  was  from 
a  judgment  foreclosing  a  pledge  of 
personal  property  as  eollsterat  secur- 
ity, la  Owen  v.  Pomona  etc,  Co., 
124  Cal.  331,  5T  Pae.  71,  the  appeal 
was  from  a  judgment  for  the  plain- 
tiff in  an  action  by  a  purchaser  in 
posseuion  to  enforce  a  rescission  of 
the  contract  of  purchase  and  sale  to 
recoTei  the  money  already  paid,  for 
the  Talue  of  the  improvements  placed 
thereon,  to  declare  a  lien  for  tbe 
amount  of  the  jadgment,  and  for  a 
deficiency  judgment.  It  was  held  that 
the  re^lar  three  hundred  dollar  un- 
dertaking on  appeal  stayed  proceed- 
ings under  the  judgment,  and  the  su- 
preme court  directed  that  an  order  of 
sale  be  quashed  and  the  sale  to  plain- 
tiff set  aside.  In  Bom  y.  Horstmann, 
80  Cal.  452,  22  Fac.  169,  33S,  S  L. 
R.  A.  577,  the  appeal  waa  from  an 
interlocutory  decree  in  partition.  In 
Stewart  v.  6uperior  Court,  100  Cal. 
543,  35  Pae.  ISS,  563,  the  appeal  waa 
from  an  injanction  order  requiring 
the  defendant  not  to  interfere  with 
plaintiff  in  making  a  water.pipe  con- 
nection with  defendant's  pipe-line. 
The  three  hundred  dollar  undertaking 
was  hpld  to  stay  proceedings,  and 
where  it  appeared  that  the  plaintiff 
went  ahead,  after  the  appeal  had  been 
duly  'perfected.'  and  made  the  con- 
nection wbicb,  he  waa  authoriaed  by 
the  order  appealed  from  to  make,  the 
appellate  court  held  that  the  defend- 
ant was  not  in  contempt  for  breaking 
the  connection.  In  State  etc.  Co.  v, 
Buperior  Court,  101  CaL  13S,  35  Pae 


649,  the  appeal  was  from  a  judgment 
dissolving  an  insurance  corporation. 
Tbe  tbi«e  hundred  dollar- undertaking 
stayed  proBeedinga,  and  it  was  held 
that  the  aaperior  court  could  not  ap- 
point a  leeeiver  under  the  dissolutioa 
judgment.  In  Ex  parte  Qneirolo,  IIS 
Cal.  63S,  51  Pae.  956,  the  appeal  waa 
from  an  order  modifying  a  divorce 
decree  bo  as  to  sward  tbe  custody  of 
the  children  to  a  parent  different  from 
the  one  to  wbicb  tbe  award  waa  made 
in  the  original  decree.  The  three  hun- 
dred dollar  undertaking  waa  held  to 
stay  further  proceedings,  and  a  fur- 
ther order  requiring  the  appellant  to 
surrender  the  childen  under  tbe  modi- 
fied decree,  as  well  as  an  order  ad- 
judging her  guilty  of  contempt  for 
refusing  to  obey  the  same,  were  both 
declared  by  tbe  supreme  court  to  be 
null  and  void.  In  Anderson  v.  Ander- 
son, 123  Cal.  445,  56  Pae.  61,  the  a[>- 
peal  was  from  a  judgment  for  ali- 
mony, which  was  in  terms  a  lieu  upon 
the  defendant's  real  estate.  The  three 
hundred  dollar  undertaking  was  held 
sufficient  to  stay  proceedings,  and  the 
superior  court  was  without  authority 
to  make  an  order  appointing  a  receiver 
to  take  charge  of  such  property.  In 
Daly  V.  Haddell,  129  Cal.  300,  61  Pae, 
1080,  the  appeal  was  from  a  judgment 
authorizing  the  laying  of  a  pipe-line 
through  defendant's  premises.  In  Los 
Angeles  t.  Pomeroy,  13S  Cal.  340,  64 
Pae.  477,  the  appeal  was  from  a  final 
order  of  condemnation.  'The  three 
hundred  dollar  undertaking  was  hel4 
to  be  Bufficieot  to  stay  proceedings, 
pending  appeal.  But  see  Ban  Luis 
Obispo  V.  Simas,  1  Cal.  App.  176,  81 
Pae.  972,  and  note  4  in  section  222, 
ante.  In  Credits  Co.  v.  Superior 
Court,  140  Cal.  82,  73  Pae.  1009,  the 
appeal  was  from  an  order  refusing 
to  vacate  a  prior  order.  The  regular 
undertaking  on  appeal  wss  held  to 
stay  further  proceedings  under  the 
order  appealed  from,  but  not  under 
the  prior  order  vacation  of  which  was 
refused.  In  Olsen  v.  Birch,  1  Cal. 
App.  99,  81  Pae.  656,  the  appeal 
was  from  a  judgment  against  the 
owners  of  a  vessel,  providing  for  ita 
sale,  with  engines,  boilers,  tackle,  ap- 
parel and  furniture,  under  th«  provi* 
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ence  was  made,  either  directly  or  indirectly,  to  the  fact  that  soch 
judgment  or  order  was  not  one  of  those  covered  by  either  of  the 
four  sections  from  942  to  945,  inclusive,  and  this  was  also  always 
assigned  as  the  reason  of  the  decision  in  the  particular  case.  Thus 
in  the  case  of  In  re  Schedel**  the  court  said:  "The  provisions  of 
sections  942,  943,  944  and  945  have  no  application  to  the  case  of 
an  appeal  by  a  legatee  from  a  decree  of  distribution."  So  in  Den- 
nery  v.  Superior  Court"  the  court  said:  "We  think  it  clear  that 
the  appeal  in  the  case  at  bar  does  not  come  within  any  of  the  enum- 
erated cases  in  which  an  additional  undertaking  is  required  to  stay 
the  execution  of  the  judgment,  and  the  appeal  having  been  'per- 
fected' in  accordance  with  the  requirements  of  the  code,  it  stays  all 
further  proceedings  upon  the  judgment  appealed  from,  and  'upon 
the  matters  embraced  therein.'  "  So  in  Daly  v.  Ruddell  *"  the  court 
said:  "The  judgment  does  not  contain  any  of  the  directions  men- 
tioned in  the  Code  of  Civil  Procedure  from  section  942  to  945,  in- 
clusive ;  and  therefore  the  undertaking  in  the  sum  of  three  hundred 
dollars,  prescribed  in  section  941,  'stays  proceedings  in  the  court 
below  upon  the  judgment  or  order  appealed  from.'  "  So  in  Los 
Angeles  v.  Pomeroy  *•  the -court  said:  "The  undertaking  mentioned 
in  section  941  of  the  Code  of  Civil  Procedure  stays  all  proceedings 
in  the  court  below  upon  the  order  appealed  from,  except  in  those 
cases  specified  in  sections  942,  943,  944,  945,  and  949.  The  order 
appealed  from  is  not  one  of  the  cases  mentioned  in  either  of  the  said 
sections.     The  undertaking  therefore  stayed  all  proceedings." 

There  were  cases,  however,  occasionaUy  arising  for  determination 
to  which  the  test,  simple  as  it  appears  to  be,  was  applied  with  difB- 
eulty,  and  it  was  often  contended  that  certain  cases  were  within  the 
"spirit"  of  certain  specified  exceptions  for  which  stay  bonds  in 
addition  to  the  regular  appeal  bond  were  required.  Thus  in  the 
case  first  above  cited,  In  re  Schedel,  which  was  an  appeal  by  a 
legatee  from  a  decree  distributing  certain  moneys  of  the  estate,  the 
respondents  contended  that  it  was  within  the  spirit  of  section  943, 
which  provides:  "If  the  judgment  or  order  appealed  from  direct 

BlODB  of  section  813  et  seq.,  C«d«  of  **  129  Cal.  300,  61  Pae.  lOSO. 

Ovil  Procedure,  and  the  three  hundred  *•  132  Cal.  340,  64  Pae.  477.     Bnt 

dollar  undertaking  iraa  held  iufGcient  Bee  Bection^  E22,  note  4,  ante.     Unlem 

to  Btaj   proceedinga  ander  the  jndg-  the  court  intended  to  include  the  ei- 

ment  ceptiani  of  section   940,   that  section 

•K  69  Cal.  241,  10  Poc.  334:.  must  have  been  inadTerteatlj  indnded. 

M  84  Cal.  7,  24  Pae.  117. 
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the  assi^ment  or  deliver;  of  docomenta  or  persoD&l  property,  the 
execution  of  the  jndgment  or  order  canoot  be  gtayed,"  etc.  The 
court,  however,  did  not  agree  with  this  contention,  and  applied  to 
it,  and  to  othen  similar  in  character,  the  test  suggested  in  the  open- 
ing provision  of  the  four  sections  mentioned,  which  prescribe  the 
cases  in  which  stay  bonds  are  required,  to  wit :  If  the  appellant  is 
required  to  do  anTthing  sa^ested  by  those  four  sections,  a  stay 
bond  is  required.  If  someone  else  is  directed  to  do  the  thing  re- 
ferred to,  the  case  is  not  one  requiring  a  special  stay  bond  on  appeal. 
Thus  in  the  Schedel  case  the  court  said:  "Sections  942  to  945, 
inclusive,  apply  to  appellants  who  are  required  to  perform  the 
directions  of  the  order  appealed  from."  So  in  Born  v.  Horst- 
mann,"  after  quoting  from  the  Schedel  case,  the  court  said :  "In  the 
esse  before  as  the  appellants  are  not  required  by  the  judgment  to 
do  anything.  Therefore,  the  undertaking  mentioned  in  section  941, 
ipao  facto,  operates  as  a  supersedeas."  So  in  other  cases  similar 
language  was  used.'*  Id  every  case,  the  distinction  was  clearly 
drawn  between  an  order  or  judgment  which  imposed  some  duty 
upon  the  appellant,  or  required  some  proceeding  at  his  hands,  and 
those  in  which  he  bore  no  more  than  a  merely  negative  part. 
But  section  949  enumerates  certain  exceptions,  viz. ; 

1.  Where  the  decree  directs  the  sale  of  perishable  property  the 
court  may,  notwithstanding  the  appeal,  order  the  property  to  be 
sold  and  the  proceeds  deposited  to  abide  the  judgment  of  the  appel- 
late court.  In  ToUe  v.  Heydenfeldt,*"  where  the  appeal  was  from 
a  jndgment  foreclosing  liens  on  personal  property,  described  therein 
as  "mortgages  and  liens,"  the  ordinary  three  hundred  dollar  appeal 
bond  was  held  insufGcient  to  operate  as  a  stay,  the  court  having 
found  the  property  to  be  "perishable." 

2.  Where  the  judgment  "adjudges  the  defendant  guilty  of  nsurp- 
ing  or  intruding  into,  or  unlawfully  holding  a  public  office,  civil  or 
military,  within  this  state,"  an  appeal  does  not  stay  the  execution. 
In  Covarrubias  v.  Santa  Barbara  County ,•  above  quoted,  it  was  held 
that  a  judgment  of  the  district  court  removing  a  person  from  the 
office  of  sheriff  under  the  act  of  March  30, 1874,  was  not  within  this 

•r  80  Cal.  452,  22  Pac.  169,  338,  B  •!•  138   Cal.   56,   70   Pae.   1013.     It 

L.  R.  A.  577.  would  seem  not  to  have  been  luEcient 

*t  Pennie  t.  Superior  Court,  89  Cal.  in  any  event,  under  tbe  1697  amend- 

31,  26  Pac.  617;  In  re  Woods,  9i  Cal.  meet  of  section  M3. 

S66,  2B   F&e.   1108;   McCallion  t.  Hi-  >  52   Cal.   622.     Aod   tee,   to   same 

bernia  leto.   Society,   98   Cal.   «2,   33  affect.  Morton  t.  Broderick,  118  Cal, 

Pae.  329.  474,  50  Pac.  644. 


Digitized  ByGOOgle 


{  228  pmiKBTAsiNaa  to  stay  execution.  1214 

exception.  In  Woods  t.  Vamum,"*  however,  -which  wm  a  proceed- 
ing under  section  772  of  the  Penal  Code,  for  Komniar;  removal,  it 
was  held  that  on  an  appeal  from  the  judgment  of  removal  the 
ordinaiy  appeal  bond  did  not  operate  as  a  aupergedeag,  the  provi- 
sions of  section  770  of  the  same  code  being  applicable. 

3.  Where  the  appeal  is  from  an  order  granting  or  refusing  to 
grant  a  change  of  the  place  of  trial  of  the  action,  it  does  not  prevent 
the  lower  court  from  proceeding  with  the  case ;'  and 

4.  Where  the  judgment  orders  a  corporation  or  its  officers,  agents, 
etc.,  to  give  to  a  person  adjudged  to  be  a  director,  stockholder  or 
member  &  reasonable  opportunity  to  inspect  or  take  copies  of  snch 
books,  papers,  etc.,  as  the  court  finds  such  director,  etc.,  entitled  to 
inspect  or  copy. 

In  addition  to  the  above  exceptions,  it  has  been  held  that  an 
appeal  neither  suspends  the  operation  of  an  injunction  issued  nor 
revives  an  injunction  dissolved;  but  this  exception  has  also  been 
limited  strictly  to  injunctions  which  are  mandatory,  the  object  mani- 
festly being,  in  all  cases,  the  preservation  of  the  status  quo,  and  of 
the  fruits  of  the  appeal  to  the  successful  party .^ 

An  appeal  in  a  criminal  case  stays  proceedings  under  the  judg- 
ment until  the  determination  of  the  appeal.*  So  an  appeal  to  the 
supreme  court  of  the  United  States  from  the  circuit  court  in  a 
habeas  corpus  proceeding  instituted  on  behalf  of  a  prisoner  under 
sentence  of  death  stays  the  hands  of  the  state,  and  state  authorities, 
during  its  pendency.'  So  a  writ  of  error  to  the  supreme  court  of 
the  United  States  operates  as  a  supersedeas.^'' 

The  giving  of  a  stay  bond  does  not  relate  back.  Its  effect  is  to 
preserve  the  status  quo.  Thus,  where,  after  the  modification  of  a 
divorce  decree,  so  as  to  give  to  the  father  the  custody  of  children 
which  had  been  originally  awarded  to  the  mother,  the  latter  volim- 
tarily  surrendered  such  custody  in  accordance  with  the  modified 

»  S3  Cftl.  46,  23  Pac.  137.  Cal.  123,  51  Pae.  29;  »nd  me  Peopla 

■  Before   the   ameDdmeut   of   1874,  t.  Rota,  13S  Cal.  5B,  67  Pae.  13. 

the  rule  waa   difFerent.     See   Pieison  m  Ex   parte   Sodlsy,    132   Gal.   40, 

T.   McCahill,  23  Cal.  24B;  but  eom-  S4  Fae.  91.    In  thi*  eaM  petitioner 

pare  People  v.  Whitney,  47  Cal.  5S4.  wai     being     eonvejed     to    tee    et&te 

See  Howell  v.  Thompeon,  70  Cal.  635,  prison,  notnithatanding  the  fact  tbat 

11  Pa«.  7S9.  the  writ  of  error  to  the  federal  eontt 

T  Se«  Mction  227,  pott.  bad     been    perfected.     The    tupreme 

a  Sp««n  T.  Modoe,  101  Cal.  303,  3S  court  of  California,  on  \abeat  oorpnf, 

Pae.  869;  and  aee  easea  cited  in  the  remanded  him  to  the  cuatody  of  the 

next  two  notea.  aheriff,  and  ordered  him  returned  to 

•  People   ▼.   Durnnt,   119  CoL   54,  the  county  jail  pending  the  detanni- 

50  Pac.  1070;  Ex  parte  Edgv,  119  nation  of  th^  writ. 
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decree,  it  was  held  that  she  conld  not  afterward,  having  perfected 
her  appeal,  demand  the  restoration  of  the  custody  of  the  children 
by  virtue  of  the  stay  of  proceedings  thvs  effected.'**  This  principle 
has  its  limitations,  however.  For  example,  section  946  specifically 
provides  that  property  levied  open  must  be  released  from  levy  upon 
the  filing  of  a  stay  bond,  or  upon  the  perfecting  of  an  api>eal  which 
operates  as  a  stay;  and  in  Sam  Yuen  v.  McMann^^  the  supreme 
court  held  that  it  was  by  this  section  made  the  duty  of  the  sheriff 
to  release  from  levy  property  in  his  possession  immediately  upon  the 
filing  of  the  undertaking  which  operates  as  a  stay,  and  not  await 
the  justification  of  the  sureties,  or  until  their  justification  is  waived. 
'  The  filing  of  a  stay  bond  on  appeal  from  the  judgment  does  not 
stay  action  by  the  trial  court  on  a  motion  for  a  new  trial.'* 

The  provisions  of  sections  1056  and  1057,  Code  of  Civil  Pro- 
cedure, as  to  bonding  companies,  authorize  st^  bonds  aa  well  as 
ordinary  appeal  bonds  by  such  companies. 

The  provision  of  section  954  of  the  Code  of  Civil  Procedure  with 
reference  to  the  justification  of  sureties  has  application  solely  to 
stay  bonds  and  not  to  appeals  perfected  under  the  code." 

The  new  and  alternative  method  of  appeal  contains  no  provision 
for  an  undertaking  on  appeal,  and  an  appeal  may  be  "perfected" 
under  that  method  simply  by  filing  a  notice  with  the  clerk  of  the 
superior  court.  Upon  the  question  whether  an  appeal  perfected  in 
that  manner  accomplishes  a  stay  of  proceedings  in  all  cases  not 
included  within  the  scope  of  sections  942  to  945,  inclosive,  and  with 
the  exceptions  prescribed  in  section  949,  there  has  been  no  expres- 
sion.    It  most  therefore  be  regarded  as  still  an  open  one. 

>o^  D«  L«m<w  T.  Bidilall,  143  Cal.  her  to  turrender  tba  enttodr  of  tlio 
S18,   TS  PtLO.   1115.    Thii   cue   wu  children  in  accordance  with  tbie  modi- 
dUtin^nuhed  from  that  of  Ex  parts  fled  decree. 
Qaeirolo,  119  Cal.  63S,  61   Pbc.  056,  n  99  Cal.  1B7,  34  Fac.  SO. 
wfaere   the    application    for   the   writ  i>  Knowlea  v.   Tbompson,   133  Cal. 
waa  niade  1^  tbe  mother,  bereelf,  who  245,  SS  Pae.  466. 
had    refused,   pending    her   perfected  ^*  See    Mersfelder   t.    Spring,    196 
appeal  from  a  eimilar  order,  to  com-  Cal.  619,  6B  Fac.  SSL    And  SM  chap- 
ply  with  an  order  of  court  retjuiring  ter  87. 
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CHAPTER  XXXVL 

EFFECT  OP  AN  APPEAL. 

224.  Effect  of  an  sppwl  with  undertaking  for  costs  and  dunagc*. 

225.  Effect  of  an  appeal  with  uodertakiof;  to  stay  proceedinge. 

226.  Effect  of  an  appeal  with  a  star  bcnid  upon  the  judgntegit  lien. 
E27.  Effect  of  an  appeal  upon  injunction  proesedingB. 

§  224.    Effect  of  au  Appeal  With  an  Undertaldiig  for  Cogts  and 

)aiQage8. — Ab  has  been  shown,  an  undertaking  in  the  sum  of 
hree  hundred  dollars  to  pay  costs  and  damages  must  be  given 
ipon  every  appeal  to  render  it  effectual  for  any  purpose.'  And  in 
ases  not  otherwise  provided  for  this  uudertakiog  operates  as  a  stay 
f  execution.'  There  are,  however,  other  proceedings  in  a  cause 
esides  proceedings  to  execute  the  judgment  or  order,  and  such 
ther  proceedings  may  or  may  not  be  affected  by  an  appeal  accord- 
Dg  to  their  nature.'  The  effect  of  an  appeal  upon  the  judgment 
ppealed  from  is  a  matter  of  statutory  regulation,"  and  tbe  code 
ery  clearly  differentiates  between  cctses  which  require  a  stay  of 
xecution,  in  addition  to  stay  of  proceedings  in  general,  and  those 
ifhich  do  not.*"  It  is  not  to  be  understood  from  this  that  a  stay  "of 
11  further  proceedings,"  as  declared  in  section  946,  can  be  accom- 
ilished  without  a  stay  of  execution.  The  result  of  the  code  pro- 
isions  is  to  require  a  regular  undertaking  on  appeal  in  the  sum  of 
hree  hundred  dollars,  or  a  deposit  of  like  amount,  in  all  cases  of 
whatsoever  description,  and  a  stay  bond,  or  undertaking  to  stay 
xecution,"  in  certain  specified  cases.  The  distinction  is  based, 
apparently,  upon  the  particular  character  of  the  judgment,  as 
rhether  it  is  self-executing,  or  whether  it  involves  the  performance 

1  See  section  211,  ante.  minstion  of  the  appeal;   and   xection 

«  See  section  223,  o»(e.  B49  of   the  Cbde   of   Civil   Procedure 

•  In  this  connection  «ee  •«tion  M6,  provides  that,  'in  eases  not  provided 

lalifornia    Code   of   Civil   Proeedure,  for*  in  these  sections,  tbe   perfecting 

noted  in  next  section.  of  an  appeal  bj  givinf;  the  three  bun- 

>■  Foster    v.    Superior    Court,    115  dred    dollar   undertaking    'sta^    pro- 

^1.  279,  47  Pae.  5S.  ceedings  in  the  court  below  upon  th^ 

n  In  Foster  v.  Superior  Court,  115  judgment    or    order    appealed    from,' 

:b1.    279,    47    Pac.    58,    the    supremo  except    in    certain    designated    eases. 

"Sections  M2-945  of  the  California  *=  "Stay  of  proceedings"  toii  "stay 

lode  of  Civil  Procedure  provide  a  mode  of  eieeution"  should  not  be  confused. 

J  which  the  'eifcution'  of  the  judg-  They   are  wholly  distinct,   though,  in 

lent  or  order  appealed  from  may  in  a  sense,  tbe   former  may   be   said   to 

ertain  eases  he  stayed  until  the  deter-  include  tbe  latter. 
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of  8ome  set  on  the  part  of  the  losing  party  or  some  independent 
process  for  its  enforcement.  But  there  are  cases  which  plainly  dis- 
regard this  distinction,  and  appear  to  treat  the  provisions  of  sec- 
tions 942-945  Of  eaaoal  enactments.*' 

If  the  required  ondertakings  are  placed  on  file,  and  the  appeal 
thus  "perfected"  in  the  manner  prescribed  by  the  code  provisions, 
the  effect  in  every  case  is  to  "stay  proceedings"  or  "to  stay  all 
further  proceedings"  in  the  trial  court.  This  phraseology  carries 
□0  mystic  signification.  It  indicates  a  stay  of  action,  not  of  mere 
passive  condition  or  state  of  being.  .  And  it  is  not  limited  to  any 
particular  action.  It  stays  every  possible  action  in  connection  with 
the  litigation  in  the  lower  court  which  could  have  the  slightest 
effect  upon  its  status  as  marking  the  respective  rights  of  the  parties. 

What  may  be  understood  to  be  the  effect  of  an  appeal  which  ac- 
complishes a  stay  of  all  proceedings!  As  heretofore  shown,  the 
first  effect  is  to  remove  the  litigation  from  the  lower  to  the  high^ 
court.  No  judgment  or  order  of  a  superior  court  is  ever  so  final 
and  determinative  of  the  rights  of  the  parties  to  the  action  in  which 
it  is  rendered  or  entered  that  such  rights  can  be  said  to  be  con- 
cluded thereby  so  long  as  the  right  of  appeal  exists,  and  particularly 
so  Long  as  an  appeal  is  actually  pending.**  A  superior  court  is  a 
nisi  prius  court,  and  while  iti  jurisdiction  is  exclusive  until  judg- 
ment is  entered,  and,  for  some  purposes,  until  the  litigation  is  con- 
cluded, after  entry  of  judgment  its  jurisdiction  becomes  subser- 
vient ontil  the  right  of  appeal  to  a  higher  court  no  longer  exists, 
or  until  the  appeal  itself  has  reached  a  final  determination. 

While  the  cause  is  pending  in  the  higher  court,  the  effect  of  a 
perfected  appeal  is  to  preserve  the  rights  of  the  parties  to  the  con- 

H  It  it  difficult  to  believe  tliat  the  In  the  defiaition  of  either  of  tbe  see- 
legialatore  wm  not  controlled,  in  tbe  tions.  In  Foster  v.  Superior  Court, 
enactment  of  theaa  provinons,  b/  ft  tvpra,  it  is  uid  that  airction  949  in- 
definite pnrpCBe  to  outline  a.  distinct  eludes  all  judgments  not  within  the 
elasB  of  jadementa,  rather  than  to  icope  of  the  sect  ions  referred  to, 
except  from  ue  operation  of  the  gen-  those  which  maj  be  described  aa  le- 
eral  staj  of  tbe  regular  appeal  bond  quiring  some  act  on  the  part  of  the 
a  list  of  judgments  which  happened  appellant  for  their  execution  and 
to  unite  in  tbe  one  element — that  tbey  those  that  ars  telf-executing.  There 
all  required  some  act  of  tbe  appel-  may  be  other  cases.  If  so,  and  if 
lant  or  some  exercise  of  piooesB,  for  there'  are  sufh  cases  (such,  perhaps, 
their  enforcement.  It  is  believed  that  as  some  maodatory  injunctions),  tbcj 
these  fonr  cases  ate  Inteniled  to  cany  are  cases  which  escaped  the  notice  of 
a  definition  of  everj  recognized  judg-  the  lawmakers. 

ment     baring     this     element.     There  ••  See  In  re  Moss,  120  Cal.  695,  53 

mar  be  cases  which  come  within  the  Pac,  357;  also  Broder  t.  Conklin,  121 

description,  aod  yet  are  not  included  Cal.  289,  S3  Pac.  797. 
»«w' 
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vveny  in  the  same  cooditioii  as  when  the  appeal  was  perfected." 
he  status  quo  is  preserved.  The  fruits  of  the  litigation  are  gaar- 
iteed  to  the  Buccessful  part^r.  The  execution  of  the  judgment  is 
ispended.*"  Were  it  otherwiBe,  few  appeals  would  ever  be  prese- 
tted. The  fuQctioDs  of  the  appellate  jurisdiction  would  be  ren- 
ered  nugatory;  for  if  those  fruits  were  subject  to  be  consumed 
r  bis  adversary,  pending  the  prosecation  of  the  appeal,  there  would 
i  no  advantage  in  such  prosecution.  . 

While  the  appeal  is  peoding  under  such  a  stay  the  trial  court 
innot  carry  into  execution  any  substantial  part  of  its  judgment.** 
or  can  it  compel  the  appellant  to  do  any  act,  perform  any  duty,  or 
iBtain  auy  loss,  directed,  or  required,  or  imposed,  by  such  judg- 
leut,  or  punish  him  for  contempt  for  refusing  to  carry  out  its  direc- 
ons  or  obey  its  orders.'* 

Whether  the  appeal  is  perfected  by  a  single  undertaking  on  ap- 
eal,  or  by  two  undertakings,  the  undertaking  on  appeal  and  a  stay 
md,  the  result  is  the  same.  No  act  will  be  permitted  tending  to 
istnrb  the  status  quo.  The  cases  are  numerous.  Thus  in  Snow 
,  Holmes  *'  an  ordinary  appeal  bond  was  held  to  be  a  stay  of  pro- 
iedings.  In  Powers  v.  Crane*'  the  statutory  undertaking  on  ap- 
eal  was  held  "to  operate  to  stay  execution"  of  the  decree.  In 
e  Schedel  ■■  the  usual  undertaking  on  appeal  was  held  "to  stay  all 
roceedings,"  etc.  In  Bom  t.  Horstmann*  the  three  hundred 
ollar  undertaking  was  held  to  "ipso  facto"  "operate  as  a  tuper- 
ideas."    And  so  in  many  other  cases.** 

M  Sm  Dewej'  t.  Superloi  Court,  81  perioi  Court,  98   CbI.   SM,  33   Pu. 

d.   64,   i2   Pbc.   333;    Dulin  t.   S«-  123;   Schnan  t.  Superior  Court,   111 

nioT   Court,    fiS    Cal.   304,    33    Fsa.  Cal.  106.  43  Pac  GSO;   Uarki  t.   8a- 

!3;  State  etc.  Co.  t.  Saa  Francisco,  p«rior  Court,  129  Cftl.  1,  61  Pftc.  436, 

)1  CrI.   135,  35  Pbc.   5*9;   Sehwara  "*  See  Ex   parts  Orford,   102   Gal. 

Superior   Court,   111   Cal.   106,   48  656,  36  Pae.  928;  Ei  parte  Queirolo, 

ac.   580;   FoBter  t.   Superior  Court,  119  CaL  035,  61  Fae.  856;  also  Rug- 

15  Cal.   279,  47   Pao.  58;   Er  parts  glea  t.  Superior  Court,  103  CaL  125, 

oeirolo,  119  Cal.   635,   Bl   Pae,   956.  37  Pae.  211. 

he  subject  matter  of  the  eoutroTera^  H  64  Ca].  232,  30  Pae.  806. 

removed   from   the  jurisdiction  of  •m  67  Cal.  65    7  Pae.  135. 

le   tria]   eourt    pending   the   appeal.  tn  69  Cal.  241,  10  Pae.  334. 

uniett  V.  JackROD,  27  Okl.  275,  111  ip  80  Cal.  4S2,  22  Pae.  169,  3S8,  5 

«c.  194.     AIbo,  CaJIbreath  t.  Coyne,  L.  B.  A.  577. 

)  Colo.  199,  100  Pae.  428.  "i  See  HavemeTer  t.  Supeiior  Court, 

>■  See  previous  chapter  U  to  ataj  84  Cal.  327,  18  Am.  St.  B«p.  192,  24 

t  execution.  Pae.  121,  10  L.  B.  A.  627;  Pennie  t. 

m  See      Havemejer      t.      Supmior  Superior  Court,  89   Cal.   31,   26   Pae. 

ourt,  84  CaL  327,  18  Am.  St.  Bep.  617:   Powers  v.   Chabot,  93  CaL   266, 

J2,  24  Pae.   121,   10  L.   E.  A.   627,  28  P«c.  1070;   In  re  Woods,  94  Cal, 

nd  aeo  Dewey  v.  Superior  Court,  81  666,  29  Pae.  1108;   MoCalHon  v.  Hi- 

aL  64,  22  Pae.  333;  Dniin  y.  Sn-  bemia  ete.  Co.,  98  CaL  442,  33  Pae 
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If,  notwititatanding  an  appeal  dnl;  perfected,  snfflcient  to  as< 
compliBh  the  Btatutor?  tuperaedeas  here  described,*'  bo  as  to  entitle 
the  appellant  to  the  preservation  of  the  ttatus  quo,  action  should  be 
taken  loohing  to  the  enforcement  of  tiie  judgment,  a  writ  of  super- 
sedeas will  be  isaned  out  of  the  appellate  conrt,  with  a  view  to  the 
preservation  of  the  fruits  of  the  appeal  to  the  party  who  may  ulti- 
mately be  entitled  thereto.  This  writ  will  be  directed  to  the  court 
below,  and  to  its  ofBcers,  who  may  threaten  or  attempt  such  enforce- 
ment by  means  of  the  process  of  such  court,  and  its  improper  use.** 


829;  Painter  t.  Patnt«r,  98  C»l.  6S5, 
33  Fm.  483;  Hof^  t.  Hoppe,  W  C»L 
ri36,  34  Pse.  222;  Btewftrt  t.  Sn- 
perioi  Court,  lOO  Cmt  fi43,  B5  P&c 
156,  503;  Btkta  etc  Co.  t.  SupeHoT 
Court,  101  Cal.  135,  8&  Pm.  549; 
Ex  pftrtfl  Orford,  102  Gal.  656,  36 
P&c.  928;  BugrlM  t.  Baperior  Court, 
103  Cd.  126,  87  Pme.  211;  BUteler 
T.  Bujnrioi  Court,  107  Cal.  536,  40 
Pac.  M9;  Schwar*  t,  Superior  Court, 
111  Cal,  108,  43  Pac,  680;  Foater  *, 
Superior  Court,  115  Cal.  279,  47  Pac 
S8;  Morton  v.  Brodarick,  US  CaL 
474,  SO  Pac.  644;  Ex  parta  Queirolo, 
119  Cal.  635,  61  Pae.  956;  Aadenon 
T.  Anderson,  123  Cal.  445,  56  Pae. 
61;  Daly  v.  Buddell,  129  Ca\.  300,  61 
Pac  1080;  Estate  of  Kennedy,  129 
Cal.  384,  62  Pac  64;  Lob  Augeles  t. 
Pomeroy,  132  CaL  340,  64  Pae.  477; 
Bank  T.  HornbereeT,  134  CaL  90, 
66  Pae.  74;  Bohrbacher  t.  Buperior 
Court,  144  CaL  631,  7S  Pae.  22;  Mc- 
Anenj  ▼.  Saperior  Court,  150  CaL  6, 
87  Pae.  1020;  Eatats  of  Thayei,  1 
CaL  App.  104,  81  Pac  658;  Olsen 
T.  Bireh,  1  CaL  App.  99,  81  Pae.  650. 

"  See  Dulin  v.  Pacific  etc  Co.,  98 
CaL  304,  33  Pac.  123. 

M  See  Dolin  t.  Pawfle  etc  Co.,  98 
Cal.  304,  33  Pac  123;  Boae  *.  Mes- 
mai,  131  Cal.  631,  63  Pac  lOlO; 
Madera  t.  Bayniond  Oranite  Co.,  138 
CaL  244,  71  Pae.  112. 

In  the  ease  of  In  re  Epiey.  10 
OkL  631,  64  Pac  18,  the  prineiplea 
herein  stated  were  applied  to  rertew 

Eroceeding^B  bj  writ  of  error.  It  waa 
eld  that  tlie  aupreme  court,  or  any 
justic*  thereof,  waa  empowered  to 
stay  the  execution  of  any  judgment 
at  final  order  in  any  ease  not  pro- 
vided for  by  statute,  and  upon  such 
terms   as   are   neeesaary   to   maintain 


the  ttaUu  quo,  and  seenre  to  the  sne- 
eeseful  litigant  the  proper  fruits  of 
hia  writ.  The  foUowing  language 
was  uaed  with  reference  to  the  power 
thus  stated:  "At  common  law  a  writ 
of  error  in  an  appellate  court  oper- 
ated as  a  iKperiedeoi  by  implication, 
and  stayed  the  proceedings  in  the  in- 
ferior court  from  the  time  of  ita  al- 
lowance,  without  an  undertaking  or 
other  security.  24  Am.  &  Eng.  Ency. 
of  Law,  p.  SS5.  The  inherent  power 
of  an  appellate  eourt  to  grant  a  mi- 
penedeoM  in  the  absence  of  any  statu- 
tory provision  is  clearly  and  fully 
discussed  in  volume  20,  page  1237  of 
the  Encyclopedia  of  Pleading  and 
Practice,  whne  the  rule  is  thus  stated ; 
'Whera  there  is  no  statutory  provi- 
sion for  a  tuperitdeoM  bond  in  a  par- 
ticular eaae,  the  conrt  may  stay  the 
proceeding  for  the  protection  of  the 

erties,  in  the  GSereisB  of  this  in- 
rent  power.'  And  on  page  1238  of 
the  same  volume  it  is  said;  'In  cases 
which  do  not  faH  within  the  proTi- 
sions  of  the  statute  the  supreme  court- 
may,  in  its  discretion,  and  after  it 
obtains  jurisdiction  of  the  eanse,  or- 
der supertedeat  upon  such  terms  as 
it  may  prescribe.'  Bee,  also,  eases 
cited  in  that  ease. 

In  State  v.  Board,  19  Wash.  8,  67 
Am.  St.  Bep.  706,  62  Pac  317,  40 
L.  B.  A.  317,  it  was  held  that  the 


tion,  which  provides  that  the  eourt 
■ball  have  power  to  issue  all  writs 
necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction. 
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lential  that  the  thre&t  or  attempt  referred  to  <!ome  from  the 
r  its  officers,  and  the  writ  will  be  limited  to  the  restraint  of 
action,  and  the  improper  use  of  the  court's  process.  The 
themselTes  cannot  be  prevented  by  such  a  writ  from  doing 

looking  to  the  enforcement  of  their  rights  short  of  the  mis- 
improper  use  of  the  process  of  the  court  directed  to  the 
g  out  of  the  judgment  and  the  enforcement  of  its  provi- 

Nor  can  the  writ  be  used  to  restrain  those  not  parties  to  the 
ings." 

also  to  be  understood  that  the  appeal  is  the  statutory 
ieas  above  referred  to,*'^  and  not  the  stay  bond  or  the  onder- 
}n  appeal,  and  it  is  the  disregard  of  the  rights  conferred  by 
fected  appeal  that  gives  ground  for  the  iasue  of  the  writ, 
ether  it  is  the  appeal  or  the  undertaking,  or  both,  the  result 
une.  The  office  of  the  writ  is  to  restrain  action  in  the  shape 
mproper  use  of  process  of  the  court  below,  in  disregard  of 
ellant's  rights,  directed  to  the  enforcement  of  the  judgment, 
;  within  reach  of  the  successful  party  whatever  benefits  it 
.  and  eo  permanently  change  the  status  quo,  and,  in  moBt 
lus  render  the  appeal  ineffectual. 

rrit  will  not  issue  unless  there  is  a  threat. or  an  attempt  to 
rd  the  stay  which  is  the  appellant's  right.  The  appeal  itself 
live  until  there  is  a  threat  of  improper  use  of  process.  So, 
he  judgment  itself  affords  all  the  relief  possible,  and  no  fur- 
oceeding  thereunder  is  necessary,  as  is  sometimes  the  case 
le  judgment  is  self-executing,  the  writ  will  not  issue.**  And 
merely  saying,  in  effect,  that  the  writ  will  be  directed  to 
ings,  and  not  to  the  judgment." 
rrit  of  supersedeas,  as  the  same  is  used  in  the  California  jnris- 

and  in  most  code  states,  has  undergone  considerable  change 
was  borrowed  from  the  common-law  practice.*'  In  its  chief 
eristics  it  is  little  else  than  a  prohibitory  injunction.  It 
t  issue  as  a  mandatory  injunction.     In  that  case  it  would 

in  T.  Pacific  etc  Co.,  98  Cal.  Foster  v.  Saperior  Court,  115  Cal.  279, 

Pac.  123.  47  Pac.  56;  Mark  v.  Superior  Court, 

in  T.  Pacific  etc.  Co.,  98  CaL  129  Cal.  1,  01  Pac.  436. 

?ae.  123.  '"  See    Tyler    v.    Presley,    72    CaL 

Dewey  v.  Superior  Court,  81  290,  13  Pac.  850;  Dulin  v.  Pacific  etc. 

22  Pac.   333 ;   State  etc.  Co.  Co.,  98  Cal.  304,  33  Pac.  123. 

ior   Court,   101   CaL   133,   35  »»  Rogers   v.   Superior   Court,    126 

;   Spears  v.  Modoc,  101  Cal.  Cal.  183,  58  Pac.  452. 

>ae.  S69;  Schwarz  t.  Superior  st  Dulin  v.  Pacific  et«.  Co.,  98  Cal. 

II   C«L    100,   43   Pftc  580;  S04,  33  Pae.  123. 
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ceaae  to  be  a  prcservKtive  process.**  Within  its  peealiar  sphere  the 
writ  is  ample  enough  as  a  remedy,  and,  ordinarily,  neither  prohibi- 
tion nor  any  other  writ  may  be  made  use  of  in  its  place.*  In  Have- 
meyer  v.  Superior  Court,**  the  writ  of  prohibition  was  called  into 
operation  for  the  purpose  of  restraining  certain  proceedings  looking 
to  the  carrying  into  effect  of  a  judgment  forfeiting  a  corporation 
charter  and  imposing  a  fine  in  ponishment  for  certain  acts  in  re- 
straint of  trade,  but  it  was  then  believed  that  the  relief  by  mper- 
sedetu  was  doubtful,  by  reason  of  the  fact  that  the  petitioner  for 
the  writ  was  not  a  party  to  the  original  action.  And  in  State  etc. 
Co.  T.  Superior  Court,*^  a  writ  of  prohibition  was  issued  restraining 
the  appointment  of  a  receiver  pending  an  appeal  from  the  judg- 
ment. The  remedy  by  supersedeas  was  apparently  not  called  to  the 
attention  of  the  conrt,  and  the  point  was  not  passed  upon.  Writs 
of  certiorari  have  sometimes  been  issued  for  the  purpose  of  annulling 
orders  of  the  trial  court  made  by  way  of  enforcing  judgments  which 
have  been  suspended  pending  appeal,  but  it  seems  to  have  always 
been  after  the  making  of  the  order,  when  supersedes  would  be 
ineffectual.**  So,  in  the  same  manner,  the  writ  of  habeas  corpus 
has  been  sometimes  made  use  of.*' 

A  writ  of  supersedeas  will  be  issued  to  prevent  the  enforcement  of 
a  judgment,  even  though  not  stayed,  where  a  motion  to  dismiss  is 
pending,  and  the  motion  cannot  be  disposed  of  without  a  considera- 
tion of  the  merits.  In  such  case,  it  has  been  said  that  it  is  the  duty 
of  the  superior  court  to  refrain  from  taking  any  step  toward  the 
enforcement  of  the  judgment,  and  if  such  enforcement  is  threat- 
ened, supersedeas  will  issue.** 

*i  See  BliH  t.  Superior  Conrt,  62  CaL  446,  41  Pac  476;  FosMr  t.  Sa- 

CbI.   543;   Ttogen   v.   Superior   Court,  peiior   Court,   115   Cal.   279,   47   Pae. 

126  C&l.  1S3,  SS  Fae.  452.  SS,  and  eocnpare  Bnblert  v.  Superior 

*  See  MeAneny  t.  Superior  Court,  C?""-  ''^  Cal    87,  13  F^  155.    See, 

150  Cal    6,  87  Pae    1020:  BuRzIea  v.  ■'■o,  Cl"te  v.  Superior  Court,  155  Cal, 

Superior  Court,  103  Cat  125,  3?  Pac.  15.  132  Am.  St.  Sep.  54,  99  Pac.  382, 

2if,  where   the   Hupreme   eourt   was   asked 

u  BA    1^1     B9T     ^a    a~     at     Tf.n  '°r  ft  writ  of  certioran  to  review  an 

1.2" " p'i- ,1!  ■lo'i.'S'A'i^:"*'-  °'j". '■  ,•  zr:i\rs""  f 

'                       '  TefuaiQg  to  obey  an  injunction,  man- 

»i>  101  CaL  135,  35  Pae.  64».  datory  in  effect,  stayed  by  a  perfected 

*t  See  Dennery  v.   Superior   Court,  appeal,  but,  while  rafnsiog  thia  writ, 

64  Cal.  7,  24  Pae.  147;  Pennie  y.  Su-  made   an   order    to    show    eau»e   why 

gerior  Court,  89  Cal.  31,  26  Pac.  617;  »iper$edeat  abould  not  imue. 

tewart   v.   Superior  Court,   100   Cal.  "  Sec  Ei  parte  Queirolo,  119  Cal. 

643,    35    Pae.    158,    563;    Stateler    v.  635,  51  Pac.  056. 

Superior  Court,  107  Cal.  536,  40  Pac.  **  Hate  ft  Norcroaa  Co.  t.  Fox,  122 

049;  SanfmMk  t.  Bnpeiior  Court,  108  CaL  66,  61  Pac.  270. 
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An  affidavit  in  support  of  a  motion  for  a  writ  of  tuperaedeu  must 
state  the  facta  relied  upon,  and  not  merely  conelosions.  It  ia  not 
sufficient  for  a  moyiog  party  to  state  generally  that  a  person  was 
not  "in  possession"  of  the  pro[>erty.*'  A  motion  for  a  writ  of 
supersedeas  will  be  transferred  without  action  along  with  the  entira 
appeal,  from  the  district  courta  of  appeal  to  the  supreme  court, 
when  it  appears  that  a  case  belongs  to  the  latter,  and  not  to  the 
former.**  In  appeals  from  judgments  in  actions  of  unlawful  de- 
tainer it  is  in  the  discretion  of  the  trial  court  to  say  whether  there 
shall  be  a  stay  of  proceedings  pending  appeal.  Supersedes  can- 
not issue  until  he  has  fixed  the  stay  bond  and  it  has  been  placed  on 
file ;  but  having  once  fixed  it,  he  cannot  revoke  or  vacate  it.*" 

An  appeal  from  the  judgment  in  criminal  actions  operates  as  a 
supersedeas,  and  suspends  the  execution  thereof  iintil  the  appeal 
is  finally  disposed  of.*^  The  certificate  of  probable  cause  cannot, 
however,  be  dispensed  with,  except  in  capital  eaaes.*"' 

The  statutory  supersedeas  above  outlined  is  directed  solely  to  the 
preservation  of  the  status  quo,  and  of  the  fruits  of  the  appeal  for 
the  benefit  of  the  successful  party.  Its  purpose  does  not  extend 
further;  nor  can  its  eflfeet  be  stretched  beyond  its  purpose.  Neither 
the  judgment  itself  nor  proceedings  of  the  trial  court  which  do  not 
affect  the  status  quo  can  be  said  to  be  affected  by  the  perfected 
appeal  therefrom.  Section  946  of  the  Code  of  Civil  Procedure 
provides  that,  pending  an  appeal  perfected  under  the  provisions  of 
the  previous  sections, — 

"  .  .  .  .  The  court  bdow  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  affected  by  the  order  appealed 
from." 

«  UeHiDui  T,  H^jiTSTd,  84  C&1.  cats  if  there  is  room  for  an  hoMrt 

85,  24  P«c.  151.  difference  of  opinion,  eren  though,  in 

•c  See    WeliloD    t.    Kogers,    1    Cal.  hii    own    opinion    the   record   is   frM 

App.  388,  82  Fac.  352.  from    error.     The    defendant    is    en- 

•»  See  section  222,  ante.  titled   aa   n   matter   of    right   to   the 

•k  See  lection  14T0,  California  Penal  certificate,  unless  his  appeal  is  clearlj 

Code.     Also   section    223,   ante.     And  frivolouB,  and   if  the  trial  judge  re- 

Bce  Spean  t.  Modoc,  101  Cal.  303,  35  fuses    the    certiflcate,    the    defendant 

Fac.  869.  ms-J  apply  to  the  appellate  court,  and 

4111  See  People  t.  Oallanar,  144  Cal.  a   justice   of   that   court   will  furniBh 

656,  79  Pac.  378.     In  this  case  it  was  the  certificate.     Time  should  be  given 

held    that    while    the    certificate    of  for  the  preparation  and  settlement  of 

probable   cause   waa   necessary   in   all  a  bill  of  exceptions,  and  for  the  filing 

uve  capital  cases,  it  was  the  duty  of  of  the  transcript,  aod  tbs  tuperiedta* 

Qtt  trial  judge  to  give  inch  a  certifi-  should  extend  to  such  time. 


Digitized  ByGOOgle 


1223  vrwtac  or  ah  appeal.  S  224 

Under  tbe  lathority  of  this  provisioB  the  inpreme  coart  in 
San  Francisco  etc.  Co.  t.  Superior  Conrt**  held  that  the  lower 
court  had  jiui8dicti<»i,  pendin^f  appeal,  to  issue  a  commission  to 
take  the  testimony  of  a  witness  under  sections  2020  and  2021  of  the 
same  code,  for  use  in  a  new  trial  of  the  action. 

Bat  even  in  the  absence  of  such  a  proriaion,  it  is  believed  that 
the  trial  court  may  take  any  action  that  may  be  proper  in  connec- 
tion with  the  cause,  provided  the  conditions  are  allowed  to  remain 
substantially  unchanged  as  when  the  appeal  was  perfected.  Mat- 
ters ancillary  or  collateral,  in  connection  with  the  appeal  itself  or 
the  proceedings  in  the  lower  court,  as  the  Bcttlemeut  of  a  bill  of 
exceptions,''  hearing  and  disposing  of  a  new  trial  motion,*^  or 
compelling  the  payment  of  alimony  in  a  divorce  case,  are  not 
affected  by  an  Appeal/' 

So  the  trial  court  always  has  jurisdiction  to  correct  its  records 
80  as  to  make  them  speak  the  truth,  and  it  has  often  been  held  that 
this  mi^t  be  done,  even  in  a  material  respect,  after  an  appeal  had 
removed  the  cause  to  a  higher  court.  Thus  in  Fay  v.  Stuben- 
rauch  "  a  clerical  misprision  as  to  the  name  of  the  appellant  was 
corrected  after  an  appeal  from  the  judgment  had  been  perfected, 
and  this  action  was  upheld,  even  though  the  result  was  to  necessi- 
tate an  affirmance  of  the  judgment  appealed  from,  aa  a  matter  of 
course.     The  court  said : 

"Whenever  it  is  apparent  on  the  face  of  the  record,  that  the 
error  to  be  corrected  consists  of  a  clerical  misprision,  the  court  al- 
ways has  inherent  power  to  correct  this.  (Estate  of  Schroeder,  46 
Cal.  304 ;  FaUon  v.  Brittan,  84  Cal.  511,  24  Pac.  381 ;  San  Joaquin 
etc.  Co.  v.  West,  99  Cal.  345,  33  Pac.  928;  Chicago  Clock  Co.  v. 
ToUn,  123  Cal.  377,  55  Pac.  1007.)  Nor  is  the  right  of  the  lower 
court  to  amend  suspended  or  impeded  by  an  appeal,  where  an 
amendment  does  not  affect  Auy  substantial  rights  of  appellant." 

*»  165  CaL  ftO,  9S  Pae.  359,  IT  Ann.  *r  Hanon  t.  HBiran,  12S  Cal.  303, 

Cbb.   933.     Aa   to   extent    of   control  60  Pae.  932.     Id  this  case  the  court 

of  appellate  court  over  proceedings  nXi:   "It   ia   true,   it  luspended   the 

in  the  eanae,  as  affected   07   date   of  operation  of  the  judgment,  but  noae 

appeal,  lee  Miller  t.  Uiuing  Co.,  3  the  less  for  purposes  of  EubBequent 

Idaho,  603,  32  Pae.  207.  proceedings  in  tbe  case  it  remained, 

*r  Colbert   t.  Bankin,  72   Cal.   197,  until  reversed,  the  determination  of 

13  Pa«.  491.    Also,  as  to  settlement  the  trial  court  npon  the    questions 

of  statement  on  appeal,  William  Mer-  involved. 

cantile  Co.  v.  Fnss^,  13  Uont.  401,  <•  141  Cat.  S73,  75  Pae.  174;  and 

S4  Pac  189.  see  Foi  v.  Stubenrauch,  2  Cal.  App. 

^  BajTMr  v.  Jonea,  90  Cal.  78,  27  8S,  B3  Pac.  82. 
Pae.  84. 
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Bnt  the  right  of  amendment  after  appeal  from  the  judgment  has 
en  perfected  does  not  go  beyond  mere  clerical  misprisions,  and, 
ssibly,  cases  within  the  language  of  the  last  sentence.  Thus  in 
yan  v.  Berry  "  it  waa  held  that  although  execution  in  the  case 
IB  not  stayed,  yet  that  the  appeal  prevented  the  court  below  from 
lending  the  judgment  appealed  from,  and  the  court  said:  "The 
ie  was  pending  in  this  court  upon  appeal,  and  the  district  court 
d  lost  all  power  over  the  judgment.  The  right  to  issue  the  exe- 
tion  was  not  suspended  by  the  appeal,  but  the  right  to  amend 
s  judgment  was  taken  away."  So  in  Baggs  t.  Smith  *  it  was  held 
at  the  court  below  could  not  amend  its  findings  after  appeal  taken. 
And  the  jurisdiction  over  collateral  and  ancillary  proceedings 
11  never  be  permitted  to  interfere  with  the  substantial  rights  of 
e  parties  to  the  appeal  as  they  existed  at  the  time  of  the  per- 
;ting  of  the  appeal.  The  following  cases  illustrate  the  rule : 
In  Livermore  v.  Campbell "  it  was  held  that  the  court  below  could 
t,  after  appeal,  set  aside  a  judgment  of  dismissal  entered  by  the 
irk.  So  in  Ford  v.  Thompson '  it  was  held  that  after  an  appeal 
th  a  three  hundred  dollar  undertaking  from  an  order  granting  a 
w  trial  it  was  irregular  in  the  court  below  to  proceed  witli  the 
trial.     So  in  Pierson  t.  McCahlll '  it  was  held  that  an  appeal  from 

order  denying  a  change  of  venue  prevented  the  court  from  pro- 
sding  with  the  trial  of  the  cause ;'  but  this  was  afterward  changed 

statute.*  So  in  Reynolds  v.  Reynolds'*  it  was  held  that  after  an 
peal  bad  been  perfected,  the  trial  court  had  no  jurisdiction  to 
lend  the  judgment  appealed  from  so  as  to  prevent  a  review  of 

alleged  error  brought  up  by  bill  of  exceptions.     So  in  Stewart 

Taylor*"  it  was  held  that  pending  an  appeal  from  an  order 
uying  a  new  trial,  before  settlement  of  the  statement  on  which  it 
to  be  heard,  the  lower  court  could  not  vacate  it  or  set  it  aside. 

in  Kirby  v,  Snperior  Court  **  it  was  held  that  the  superior  court 

u  g  Cat.   130.    No  altornAtive  can  ■  See  section  22!t,  ante. 

allowed    for     ihe   completion    of  x  67  Cal.  176,  7  Pac.  480. 

ne  act  relating  to  the  filing  of  a  ,.  ^^  „  .    ,    „  p.^    «(i'5 

)per  undertakmK.   Hanley  v.  Stew-  ""  *^»'-  ^'  ^  *^"-  •*"=■ 

:,  S4  Or.   3S,   102   Pac.  2,  »°  6S  Cal.  804,   10  Pb4.   119.     See, 

'  G3  Cal.  6S.     Cited  in   People  v.  also,   San   Fraociieo    Sav.   ITnion    v. 

Dter,    S4    Cal.    230;    and    look    at  Myers,   72     Cal.    161,    13     Pac.    403, 

tate  ot  Qarraud,  36  Cal.  277.  where  it  was  held  that  the  luperior 

>  52  Cal.  75.  court  could  not  deprive  the  sopreme 

'  19   Cal.   118.     In   one  aense  this  court  ot  its  joiisdlition  of  an  appeal 

7  be  said  to  be  a  stay  of  execu-  from  a  iudgment  bj-  amending  the 

a,  but  not  in  tbe  ordinkTy  lenso.  latter   after  auch   appeal   had   been 

i  23  CsL  24S.  perfected  and  waa  pending. 
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vaa  witbont  jurisdiction,  pending  appeal,  to  allow  an  amendment 
to  a  pleading,  and  thereafter  proceed  with  the  trial  of  the  caae.  So 
in  Shay  v.  Chicago  Clock  Co.**  it  was  held  that  pending  an  appeal, 
the  superior  conrt  could  not  amend  or  correct  the  judgment  ap- 
pealed from.  So  in  Peycke  v.  Keefe  ••  it  was  held  that,  pending 
appeal  from  a  judgment  by  default  (after  striking  out  the  answer 
of  defendant,  and  rendering  judgment  against  him  on  the  plead- 
ings), and  from  an  order  refusing  to  set  the  same  aside,  the  trial 
court  loses  jurisdiction  of  the  cause,  and  eould  not  of  its  own  mo- 
tion set  the  judgment  aside.  So  in  People  t.  Mayne  "  it  was  held 
that  after  appeal  from  an  order  denying  a  new  trial  the  subject 
matter  of  that  order  is  removed  from  the  jurisdiction  of  the  su- 
perior conrt;  and  that,  while  such  appeal  is  pending,  it  is  without 
jurisdiction  to  change  such  order.'  So  in  Yosburg  t.  Vosburg  *■  it 
was  held  that  pending  appeal  from  a  divorce  decree,  and  a  judg- 
ment awarding  the  custody  of  the  children  of  the  parties  to  the  suit 
to  one  of  them,  the  superior  court  had  no  jurisdiction  to  modify 
the  judgment  as  to  the  custody  of  the  children, 

The  ttatut  quo  preserved  by  a  perfected  appeal  from  the  judg- 
ment is  that  existing  at  the  time  the  appeal  is  perfected.  The  ap- 
peal is  not  retroactive  in  its  effect.  It  does  not  go  back  even  to  the 
time  of  the  rendition  or  entry  of  the  judgment.  To  hold  otherwise 
would  be  to  hold,  in  effect,  that  the  appeal  is  not  preservative.  But 
it  has  been,  time  and  again,  contended  with  some  appearance  of 
seriousness  that  an  appeal  from  a  judgment  or  order  had  the  effect 
of  restoring  the  conditions  which  existed  prior  to  the  rendition  of 
the  same.  Thus  it  was  contended  that  an  appeal  from  an  order 
removing  an  administrator,*"  or  a  guardian,*^  had  the  effect  of 
reviving  or  restoring  the  powers  of  such  ofGcial.  The  supreme 
court  denied  this  principle,  however,  holding  that  while  the  success- 

M  Ul  Cal,  549,  44  Pae.  237.  »  Estate  of  Crazier,  en  Cal.   33S, 

*•  114  Cal.  212,  46  Pae.  78.  4  Pae.  109;  Uore  v.  More,  127  CaL 

M  118   Cal.   510,   63   Am.   St.  Bep.  460,  5»  Pac.  S23. 

£S4,  50  Pae.  tSi.  *k  OuardiaDEhip  of  Van  Loan,  142 

*w  137  Cal.  493,  70  Pac.  473.     Tie  Cal.  429,  76  Pac.  39.     A  special  ad- 

Slaintiff   recovering    judgment    may  minigtrator  or  guardian  may  be  ap- 

le   a   trauBcript   with   the   recorder  pointed  pending  appeal,  and  in   the 

□otwitbatanding  an  appeal  perfected.  ease    of   the    former,    at    least,    the 

Mulligan  t.  Smith,  32  Colo.  404,   76  reKular  administrator  maj   be   com- 

Pac.  1003.     And  he  may  nue  out  eie-  pelled  to   turn   over  to  such   special 

cation  thereon,  and  cause  a  levy  to  administrator      the      property      and 

be   made   npon   the   property   of   his  funds     of     the     estatt.     tlstate     of 

advenary,  prior  to  the  date  of  the  Eeatou,  142  Cal.  US,  75  Fac.  602. 
liliDg  of  th«  nndertakiag  on  appeal. 
Id, 
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ful  party,  after  an  appeal  duly  perfected,  was  Bot  entitled  to  the 
fruits  of  his  judgfrnent  until  it  was  finally  determined  in  his  favor, 
yet,  at  the  same  time,  his  adversary  would  not  be  permitted  to  pro- 
ceed as  though  no  judgment  or  order  had  been  made.  The  judg- 
ment or  order  is  suspended  in  its  operation,  pending  the  appeal,  it 
is  true,  but  until  it  is  finally  set  aside  or  reversed,  it  is  none  the  leas 
the  judgment  of  a  court  of  competent  jurisdiction,  and  cannot  be 
wholly  disregarded.*" 

As  Evidence  in  Another  Action. — In  the  earlier  decisions  it  was 
held  that  a  perfected  appeal  Buspended  the  force  and  effect  of  a 
judgment,  so  that  it  could  not  serve  as  the  foundation  of,  or  be  used 
as  evidence  to  support,  another  action.'"    And  this  is  practically 

■n  See  Dalin  t.  Paeifle  etc.  Co.,  98 
Col.  304,  33  Pbc.  123,  where  it  wm 
said  of  the  judgment:  "Tbe  appeal 
BQBpeDdB  its  force  &■  a  coneluHiTe 
(IsteruioatiaD  of  the  rights  of  the 
partie*,  but  the  stay  ....  it  lim- 
ited to  the  enfoicemeDt  of  the  judg- 
tnent  it»elf,  and  does  not  deEtror  or 
impair  its  character."  And  in  FoB- 
tet  T.  Snperior  Court,  113  Cal.  279, 
47    Fac.    5S,    limilar    language    was 

ii>  Thna  in  Knovles  v.  Inebei,  12 
Cal.  21S,  where  the  title  of  the 
plaintiff  having  been  adjudicated  in 
one  action  he  brought  a  bill  in  equity 
(while  the  appeal  was  pending)  to 
restrain  the  prosecution  of  other 
actions  concerning  the  same  title,  it 
was  held  the  bill  could  not  be  main- 
tained, the  court  saying:  "The  judg- 
ment BUSpended  by  appeal  cannot  be 
considered  as  coupluBive  of  the  fact 
.   without   reference    to 


as  follows:  The  nUintill  claimed  as 
a  settler  upon  public  land.  The  de- 
fendant claimed  througb  a  Mexican 

5 rant.  Tbe  grant  had  been  con- 
rmed  by  the  board  of  land  com- 
miss i oners,  and  an  official  snrvey 
had  been  made  and  was  pending 
in  the  United  States  district  court 
upon  exceptions  filed.  This  survey 
was  floally  rejected  and  a  second 
survey  was  made,  and  was  approved 
by  the  district  court.  The  United 
States   and  the  defendant  Ma  honey 


the 


hich     it    ■ 


tained,"  So  in  Woodbury 
man,  13  Cal.  634,  where  a'  Judgment 
in  another  action  waa  offered  in  evi- 
ilence  to  establish  an  estoppel  as  to 
fact  In  controversy,  it  was  held 
that  the  rejection  of  the  judgment 
was  proper,  an  appeal  being  then 
pendiog,  and  the  supreme  court  said: 
"We  think  it  was  properly  rejected; 
the  appeal  bavLog  suspended  the 
operation  of  the  judgmeDt  for  all 
purposes,  it  was  not  evidence  in  tbe 
questiouB  at  issue  even  between  the 
parties  to  it."  Tbe  same  principle 
was  laid  down  in  Thornton  v.  Ma- 
honey.    The  facts  of  that  Case  wer« 


excluded  tbe  land  in  controversy 
from  tbe  grant.  The  action  was 
commenced  pending  the  appeala. 
The  supreme  court  of  California  held 
that  it  could  not  be  maintained  and 
•aid:  "It  is  not  tbe  practice  for  the 
[United  States  when]  appellant  in 
cases  of  appeal  from  tbe  .decree  of 
the  district  court  approving  a  sur- 
vey made  nnder  tbe  act  of  Congrasa 
mentioned  to  execute  a  bond  in  or- 
der to  stay  proceedings  upon  the 
decree,  and  we  apprehend  no  such 
bond  is  necessary  for  the  purpose. 
Id  the  time  of  Mr.  Chief  Justice 
Hale  it  was  the  law  of  the  bouse 
of  lords  in  England  tbnt  the  pre- 
senting of  an  appeal  to  that  court 
of  derntfr  retort  Buspended  all  pro- 
ceedings in  the  court  below.  It  is 
true  that  tbeir  jurisdiction  was  for 
a  long  time  qnestioned  by  the  house 
of  commons,  and  also  by  several 
distinguished  judges,  among  whom 
was  Mr.  Chief  Justice  Hale  himself ; 
but  notwithstanding  tha  JDrisdietion 
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the  modern  view.    For  a  tine,  however,  the  reports  of  eases  dis- 
close a  lack  of  harmony,  both  with  reference  to  each  other  and  to 

nii«tiM  tberoon  vere  bound  In  doubU 
the  amoant  nftm«d  in  the  judgment; 
that  it  th0  judgment  appr«l«d  from, 
or  &nj  part  tbereof,  b«  aSlrnwd,  the 
appeUant  would  paj   the  amount   di- 


tuij.  (Palmer's  Practice  ot  the 
Hoiue  of  Lords,  3  Paige,  381.) 
....  The  partiei  who  have  ap- 
p«aled  from  the  decTee  appTOving 
tha  euTTey  re«pectlTely  seek  to  re- 
verse it  in  the  appellate  court  in 
order  to  obtain  a  different  surveT 
and  location  of  the  land  to  which 
the  assignees  of  the  conflrmeea  are 
entitled    bv    their    grant.    The    ap- 

Sellate  tribunal  may  reverse  this 
ecree  and  set  aside  the  survey 
which  has  been  approvKd  by  the 
district  court,  and  the  result  may  be 
that  the  land  in  eontruTErsy  will 
eventually  be  selected  by  the  gov- 
ernment as  a  portion  of  the  quan- 
tity to  be  assigned  to  the  claimants 
and  granted  by  the  patent  yet  to  be 
issued.  Until  this  question  be  dis- 
posed of  the  plaintiff's  action  muat 
be  considered  as  prematurp."  Thorn- 
ton V.  Mahoney,  24  Csl.  E69. 

This  ease  was  approved  and  fol- 
lowed upon  the  point  in  McOarra- 
ban  V.  Maxwell,  2S  Cal.  75,  and  waa 
approved  argvendo  in  Hille  v.  Sher- 
wood, 33  Cil.  474.  See,  also,  Peopl* 
T.  Frisbie,  2fl  Gal.  136. 

The  doctrine  of  the  above  cases, 
that  an  appeal  suspends  the  effect 
of  a  judgment,  so  that  it  cannot  be 
made  the  foundation  of  a  separata 
siction,  seems  to  have  been  over- 
turned in  Taylor  t.  Shew,  3B  CaL 
S3e,  2  Ajn.  Bep.  478.  In  that  case 
the  plaintiff  sued  in  California  upon 
two  judgments  obtained  in  New  York. 
The  answer  set  up  as  a  defense  the 
fact  that  appeals  had  been  takoi  in 
New  York  tiom  such  judgments,  and 
were  then  pending.  This  was  held  to 
be  no  defense,  and  Sprague,  J.,  ds- 
livering  the  opinion,  said: 

"The  answer  does  not  allege  that 
the  appeal,  as  taken  and  perfected 
to  the  court  of  appeals  from  said 
judgments,  bad,  by  the  law  of  New 
Ton,  the  effect  of  suspending  the 
judgment  thus  appealefl  from,  or  of 
sta^ng  the  eiecutiou  thereof,  nor  is 
it  alleged  that  the  undertaking  on 
anch  appeal  was  to  the  aSest  that  the 


Siroceedings  upon  or  execution  of  the 
ndgment.  In  the  absence  of  any 
proof  to  the  contrary,  the  presump- 
tion is  that  the  effect  of  the  alleged 
appeal  by  the  laws  of  the  atata  of 
New   York  is  the  same  as  in   this 


ings  for  the  collection  of  the  amount 
of  the  judgment  appealed  from,  pend- 
ing the  appeal,  nor  destroy  or  weaken 
the  force  and  effect  of  the  record  of 
the  judgment  as  evidence  of  the  facts 
or  matter*  necessarily  determinol 
thereby.  Whether  by  an  appeal  from 
a  judgment,  in  which  appellant  had 
given  an  undertaking  on  appeal  in 
form  and  amount  sufficient  to  stay 
proceedings  for  its  enforcement,  the 
effect  of  the  record  of  the  judgment 
aa  evidence  is  thereby  suspecded  or 
nullified,  is  a  question  not  involved  in 

The  earlier  eases  above  mentioned 


opinion.  The  eourt  seems  to  lay 
stress  upon  the  fact  that  it  did  not 
appear  that  execution  of  the  judg- 
ment sued  on  had  been  stayed;  and 
probably  it  was  congideied.  that  exe- 
cution of  the  judgment  in  the  earlier 
cases  was  stayed,  and  that  for  that 
reason  the  cased  were  not  authority 
upon  the  question  before  the  court. 
There  certainly  dues  seem  to  be  some 
ground  for  this  nation.  For  in 
Knowles  v.  Inches  and  Woodbury  T. 
Bowman  it  daea  Qot  appear  from  the 
reports  of  the  cases  whether  execu- 
tion of  the  judgment  waS'  stayed  or 
not;  and  in  'Thornton  v.  Uahoney  and 
McOarrsban  v.  M<ixwe11  the  United 
StatM  was  a  party  appellant,  and  its 
appeal  operated  ae  a  auperifdeaa 
without  any  bond.  See  24  CaL  569, 
and  28  Cal.  75.  But  the  reasoninK 
of  the  above  cases  does  not  seem  to 
turn  upon  the  stay  of  execution,  but 
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the  prertuling  opinioo  elsewhere."*  The  Bubject  received  aerioos 
connderatioD  in  Smith  v.  Smith,^**  and  the  rule  of  the  earlier  cases 
was  finally  adopted  as  the  settled  view  of  the  court.  In  that  case, 
Temple,  J.,  for  the  court,  said: 

"The  question  here  involved  is  not  oew,  but  has  been  mnch  dis- 
cussed, and  the  decisionB  are  not  in  accord.  (See  Freeman  on 
Judgments,  sec.  328.)  In  this  state  it  has  been  held  Hiat  a  judg- 
ment, pending  the  appeal,  cannot  be  used  aa  an  estoppel,  but  in 
many  states  the  opposite  is  held.  Either  rule  presents  difBcultiea. 
If  the  suspended  judgment  cannot  be  used  as  evidence,  then  in  other 
suits,  in  which  such  rights  conld  not  be  tried  as  an  original  issue, 
as  here,  a  bar  may  be  obtained  which  would  deprive  the  party  of  the 
fruits  of  his  litigation  in  the  case  on  appeal.  If  such  judgment 
can  be  used,  then  the  party  may  in  other  suits,  where  the  suspended 
judgment  would  be  evidence,  obtain  judgments  which,  when  the 
appeal  was  finally  determined,  it  would  appear,  he  ^ught  not  to 
have.  And  in  either  case  such  other  judgments,  obtained  through 
the  use  of,  or  suffered  through  not  being  able  to  use,  the  judgment 
which  is  on  appeal,  could  not  be  reversed,  for  in  either  case  the 
ruling  would  be  correct. 

"It  is  contended  that  the  rule  in  this  state  is,  that,  pending  the 
appeal,  the  judgment  cannot  be  used  aa  evidence  for  any  purpose 


nther  opon  the  nature  of  the  appcRl 
itself.  And  in  Woodbarj  t.  Bowouui 
there  waa  no  stay  of  execution.  This 
doea  Dot  appear  from  the  report,  bat 
it  is  stated  in  the  report  that  the 
judgment  offered  in  eridnure  was  in 
the  ease  of  Uokelnmne  Hill  Co.  t. 
Woodbnrj,  10  Cal.  189,  and  it  is 
stated  in  the  report  of  that  case  that 
the  andertakins  was  insufficient  to 
effect  a  staj  of  execution. 

Upon  principle  Ihe  mle  in  Tajlor 
T.  Shew  is  clearly  nnsound,  and  has 
been  very  properly  discredited.  Its 
operation  would  in  moit  cases  destroy, 
for  all  practical  purposeit,  the  right 
of  appeal.  For  it  the  respondent 
should  cammenFe  an  action  upon  tha 
judgment  appealed  from,  hb  soon  as 
it  was  entered,  he  could  almost  al- 
ways obtain  a  second  judgment  before 
the  appeal  could  be  determined.  For 
If  the  complaint  were  verifled  the 
appellant  could  not  deny  the  exist- 
ence of  the  judgment,  and  an  affirm- 
ati*e  defense  setting  up  the  appeal 
would  under  TaylM  v.  8hew  be  un- 


arailiug.  The  reapondeut  could  soon 
have  issue*  of  law  disposed  of,  and 
conld  enter  his  second  judgment  in  a 
short  time.  Eren  if  issues  of  fact 
could  be  Ruccesafall;  raised,  a  eeeond 
trial  could  in  many  eases  b^  had  be- 
fore the  determination  of  the  appeal, 
and  in  any  ease  thera  would  be  an 
unseemly  race  between  the  parties  to 
see  which  matter  should  be  deter- 
mined first.  A  BMOnd  trial  before 
the  determination  of  the  af^ieal  must, 
under  Taylor  t.  Shew,  result  in  a 
judgment   for   the   plaintiff.      Asd  a 


which  would  have  to  be  affirmed  on 
appeal.  For  a  ruling  which  is  right 
when  made  cannot  be  renderei)  errone- 
ous by  any  subsequent  occurrence. 
In  tMs  way  ths  right  of  appeal 
would  be  practically  cut  oft.  A  rule 
which  leads  to  such  results  cannot  be 

■"•  See  previous  note  for  reference 
to  case  of  Taylor  v.  Shew. 
loti  134  CbL  117,  6S  Pae.  81. 
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whatever.  A  mle  m  gfeneral  and  absolute  would  manifestly  be 
dh  reasonable,  and  goes  much  beyond  the  decisionB.  The  role  is, 
simply,  that  one  cannot  avail  himself  of  an  adjudication  establish- 
ing  a  right  while  the  judgment  is  suspended  by  an  appeal.  In 
"Woodbury  v.  Bowman,  13  Cal,  634,  it  is  merely  said:  'The  appeal 
having  suspended  the  operation  of  the  judgment  for  all  purposes, 
it  was  not  evidence  in  the  question  at  issue,  even  between  the  parties 
to  it.'  The  attempt  was  to  show  an  estoppel  by  the  judgment. 
This  was  to  enforce  the  suspended  judgment.  So  far  as  they  are 
Tued  to  determine  questions  of  title,  judgments  are  enforceable  in  no 
other  way.  A  judgment  merely  quieting  title  cannot  be  enforced 
by  execution.  The  ruling,  therefore,  was,  as  already  said,  merely 
that  a  judgment,  while  suspended  by  an  appeal,  cannot  be  en- 
forced. 

"The  same  explanation  applies  to  the  other  citations.  In  Harris 
V.  Bamhart,  97  Cal.  546,  32  Fac.  589,  it  is  said  that  the  true  course 
of  a  defendant  in  such  a  ease  is,  to  plead  the  pending  of  the  former 
suit  in  abatement  'until  the  judgment  therein  became  f  nal,  when  a 
supplemental  answer  averring  the  proper  facts  in  bar  of  the  action 
would  be  in  order.'  It  is  evident  that  such  a  plea  would  not  in 
every  case  be  available.  The  plea  of  another  suit  pending  will  be 
sustained  only  when  the  plaintiffs  are  the  same  (Felch  v.  Beaudry, 
40  Cal.  439),  and  when  the  cause  of  action  is  the  same  in  each  suit, 
— when,  in  fact,  the  game  evidence  would  support  the  judgment  in 
each  case.     (Montgomery  v.  Harrington,  58  Cal.  270.) 

"A  much  better  mode  to  secure  the  benefit  of  the  evidence,  and 
to  avoid  a  conclusion  which  may  prove  unjust,  is  to  move  for  a 
continuance,  as  suggested  in  Rose  v.  Superior  Court,  65  Cal.  570, 
4  Pac.  577,  and  Brown  v.  Campbell,  100  Cal.  635,  38  Am.  St.  Kep. 
314,  35  Pac.  433." 

The  gist  of  this  decision  is  that  the  rule  that  a  judgment  cannot 
be  used  in  evidence  pending  an  appeal  therefrom  is  the  true  rule, 
as  between  such  a  rule  and  its  converse ;  but  that  it  is  subject  to  at 
least  two  limitations.  It  may  be  used  to  establish  an  indirect  or 
contingent  right,  and  it  may  be  pleaded  in  abatement,  although 
suspended  by  appeal.  Thus,  in  the  case  at  bar,  it  was  said  that 
the  judgment,  order  of  sale,  execution,  deed,  etc.,  the  facts  showing 
the  decree  for  alimony,  the  issue  of  the  execution,  the  levy  and  sale, 
and  the  conveyance  of  title  thereunder,  might  be  introduced  as  evi- 
dence of  the  contingent  rights  created  thereunder  in  drafting  the 
decree  quieting  plaintiff's  homestead  title.     And,  In  a  proper  ease. 
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as  where  the  parties  are  the  aame  and  the  catue  of  action  ia  the 
same,  former  judgment  may  be  successfully  pleaded  in  ahatement, 
pending  the  appeal,  and  when  that  is  finally  determined,  it  may  be 
pleaded  in  bar. 

Later  cases  support  this  position.  In  Greer  v.  Greer,^"  it  was 
held  that  a  judgment  might  be  received  in  evidence,  for  the  pur- 
pose of  proving  res  adjudicata.  This  was  a  suit  for  a  divorce,  for 
alimony,  and  for  the  cancellation  of  a  deed  to  property  which  it 
was  desired  to  subject  to  execution  under  whatever  judgment  for 
alimony  might  be  secured.  It  was  brought  by  a  wife  against  a 
husband.  The  latter  offered  in  evidence  a  former  judgment  in  an 
action  for  maintenance  and  for  the  cancellation  of  the  same  deed, 
the  canae  of  action — desertion — being  the  same  in  both  cases.  It 
was  held  that  the  former  judgment  might  be  introduced  in  evidence, 
notwithstanding  it  was  then  pending  on  appeal,  for  the  purpose  of 
precluding  a  retrial  of  the  validity  of  the  deed  or  the  finding  as  to 
desertion,  both  having  been  determined  in  the  former  suit. 

In  Cook  V.  Ceas,"^  the  court,  referring  incidentally  to  this  rule, 
said: 

"The  effect  of  these' numerous  decisions  is  not  in  the  least  im- 
paired by  the  fact  that  in  some  cases,  and  for  some  purposes,  an 
appealable  judgment  may  be  offered  in  evidence.  It  may,  of 
course,  be  offered  in  evidence  whenever  the  mere  fact  that  it  has 
been  entered  is  material ;  as,  for  instance,  in  support  of  a  plea  in 
abatement,  or  to  show  the  regularity  of  an  execution " 

Subject  to  these  limitations,  the  rule  which  forbids  the  introduc- 
tion of  a  judgment  in  evidence  until  the  determination  of  the  ap- 
peal therefrom,  or  until  the  time  for  appeal  has  lapsed,  U  well 
settled.  In  Murray  v.  Green  •'•  it  was  held  that  a  judgment  could 
not  be  given  in  evidence  pending  an  appeal  therefrom.  So  in 
People  V.  Treadwell  '^  it  was  held  that  proceedings  taken  tor  dis- 
barment on  the  ground  of  a  conviction  for  a  felony  were  prema- 
ture when  taken  pending  an  appeal  from  the  judgment  of  convic- 
tion. So  in  Harris  v.  Bamhart  '"■  it  was  held  that  while  an  appeal 
is  pending  and  until  the  time  therefor  has  expired,  unless  sooner 
satisfied,  the  judgment  is  not  evidence  in  bar  of  a  recovery  in  an- 
other action  for  the  same  cause,  but  the  proceedings,  including  the 

»"  HE  Cal.  319,  77  Pae.  1106.  "«  »^  Cal.  546,  32  Pac.  589.    Thi. 

lod  143  CbI.  221,  <7  Pae.  65.  f.^    ^    Swarti;,   99  CaL   2TS,  33   P«. 

lot  84  Cal.  363,  28  Pac.  118.  $78.   elcarly   forethadow   the  dedrioa 

iM  fl6  CaL  400,  S  Pae.  686.  in  the  Smith  case  quoted  in  the  text 
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judgment,  may  be  admitted  under  proper  pleadings  in  abatement 
tif  another  action  for  ^e  same  caaae.  If  the  time  for  appeal  has 
expired,  it  is  admissible  in  support  of  a  plea  in  bar.  In  People  t. 
Qibbs  ""  it  was  held  that  a  judgment  is  suspended  for  all  purposes, 
pending  appeal,  and  is  not  evidence  upon  the  question  at  issue 
between  the  same  parties,  and  cannot  be  introduced  in  evidence  in 
a  criminal  action  against  one  of  them.  In  Naftzger  v.  Gregg  ^'* 
it  was  held  that  until  its  final  determination  on  appeal,  or  until 
the  time  for  appeal  has  elapsed,  a  judgment  cannot  be  introduced 
in  evidence  as  a  bar  in  another  action  between  the  same  parties 
relating  to  the  same  subject  matter.  So  in  Colton  etc.  Co.  v. 
Swartz*"  it  was  held  that  a  defendant  in  an  action  in  ejectment 
who  pleads  title  as  purchaser  at  an  execution  sale  may  introduce 
the  judgment  which  was  the  basis  of  the  execution  sale,  but  the 
general  rule  was  sustained.  So  in  People  v.  Beevers  "'  it  was  held 
that  a  judgment  of  divorce  could  not  be  introduced  as  evidence  of 
the  marriage  in  a  criminal  action  for  bigamy,  while  an  appeal  from 
such  judgment  was  pending. 
So  in  other  cases.^"" 

§  226.  Effect  of  AppeiJ  With  Undertakiiig  to  Stay  Proceed- 
ingH. — Section  946  of  the  Code  of  Civil  Procedure  provides  that. — 

"Sec.  946.  Whenever  an  appeal  is  perfected  as  provided  in  the 
preceding  sections  of  this  chapter  it  stays  all  further  proceedings 
in  the  court  below  upon  the  judgment  or  order  appealed  from,  or 
upon  the  matters  embraced  therein,  and  releases  from  levy  prop- 
erty which  has  bees  levied  upon  under  execution  issued  upon  such 
judgment;  but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  aSected  by  the  order  appealed 
from " 

The  "perfection"  of  the  appeal  here  referred  to  is  the  giving 
of  the  undertaking  or  making  the  deposit  provided  for  by  section 

lOk  S8  Cat.  6fll,  83  Pm.  630.  314,  35  Pae.  433;  8.  C,  110  Cal.  644, 

lok  gp  Cal.  83,  37  Am.  St.  Bep.  £3,  43   F&c  12;   Haikina  t.  Jordan,   123 

B3  Pac.  757.  Cal.  157,  55  Pac.  788j  California  etc. 

1*1  M  Cftl.  S78,  83  Pa«.  S78.     Bee  Bsiik  t.  Onve«,  12B  Cal.  648,  62  Pae. 

acta  lOg,  Mupra.  259;  Feeney  v.  Hinckley,  134  Cal.  467, 

isn  H  CaL  280,  S3  P&c.  844.  86  Am,   Bt.   Kep.   290,   66  Pac.   5S0; 

mn  Oillmore  v.  AineTiean  C.  I.  Co.,  Pi  Nol&  t.  AlIiHon,  143  Cal.  106,  101 

65  Cal.  ea,  2  Pae.  S82 ;   Bom  t.  Su-  Am.  St.  Bep.  84,  76  Pac.  976,  65  L. 

perior  Conrt,  65  Cal  570,  4  Pm.  577;  R.   A.   419;   Nolan  v.  ridelitj  ft  De- 

£RUt«  of  Bljthe,  9B  Cal.  472,  34  Pac.  poait  Co.,  2  Cal.  App.  1,  82  Pac.  1119. 

■   108;  Story  »,  Story  ft  laham  Co.,  ICMJ  Sep,    further,    in    illustration    of    the 

Cal.  41,  34  Pac.  875;  Brown  V.  Camp-  general    prineiplefl    invtilvpd:    Day    t. 

bell,   100   CaL   635,  38   Am.   St.   Eep.  Holland,  15  Or.  4*4,  15  Pac.  855. 
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941,  and  the  undertaking  provided  for  by  sections  942,  943  and 
945  to  stay  execution  in  the  various  cases  covered  by  those  sections, 
or,  in  a  case  falling  under  section  944,  the  execution  and  deposit  of 
the  instrument  as  therein  prescribed. 

This  section  does  not  apply  to  an  appeal  without  a  stay  bond. 
For  Buch  an  appeal  does  not  stay  execution,  and  hence  cannot  re- 
Lease  a  levy. 

An  undertaking  sufBcient  in  form  and  amount  operates  of  itself 
to  stay  execution,  and  does  not  require  an  order  of  the  court  below 
to  give  it  effect.  And  the  court  below  has  no  power  to  order  a  stay 
upon  an  insufficient  undertaking,  end  if  such  an  order  be  made,  it 
will  be  reversed  on  appeal.'  Where  the  undertaking  is  insufficient 
to  effect  a  stay,  but  the  officers  of  the  court  below  treat  it  as  suffi- 
cient, it  was  said  in  Dobbins  v.  Doltarhide  *  that  the  proper  course 
was  to  apply  to  the  court  below  for  leave  to  proceed,  notwithstand- 
ing the  undertaking.  But  in  Root  v.  Bryant,*  where  the  undertak- 
ing was  sufficient  to  effect  a  stay,  but  the  officers  were  proceeding 
to  treat  it  as  insufficient,  the  supreme  court  upon  motion  of  appel- 
lant ordered  that  proceedings  be  stayed  pending  the  appeal.  While 
it  would  seem  that  there  is  no  difference  in  principle  between  an 
order  commanding  the  officer  to  proceed  with  the  execution  of  the 
judgment  and  one  commanding  him  to  refrain  from  so  doing,  and 
that  for  this  reason  these  two  decisions  are  inconsistent,  yet,  when 
it  is  remembered  that  the  order  of  the  higher  court  is,  in  effect,  a 
writ  of  supersedeas,  and  the  order  of  the  lower  court  is  not,  the 
distinction  is  made  clear.  Each  decision  must  be  regarded,  there- 
fore, as  a  proper  precedent.  The  appellate  court  has  no  original 
jurisdiction  to  make  an  order,  in  effect  the  converse  of  a  super- 
sedeas, directing  the  officials  of  the  lower  court  to  execute  a  judg- 
ment, unless  it  be  by  a  writ  of  mandate.  On  the  other  hand,  the 
lower  court  is  without  juiisdiction  to  issue  a  writ  of  supersedeas. 
That  writ  is  within  the  exclusive  functions  of  an  appellate  court, 
since  it  is  directed  to  and  in  restraint  of  the  court  of  minor  juris- 
diction. 

If  an  undertaking  to  stay  execution  be  defective,  but  no  objection 
on  that  account  is  taken  in  the  cause  itself,  and  the  undertaking  is 

>  M.  H.  C.  A  M.  Co.  T.  Woodbury,  aedtat.  In  re  Epley,  10  OkL  631,  M 

10  Cal.  IBS.  Fm.  is. 

1  15  Cb).  374.     This  was  tbe  coune  *  54  Cal.  1S2;  look  at  In  ra  Hart. 

Uken   in   Societe   D'Bpargneg   v.   Mc-  B    Pac.   C.    L.   J.    1004;    In    re   Bwl 

Henrj,   49   Cal.   351.     See,   generally,  Estate  Associates,  58  CaL  33S. 
as   to   effect   of  appeal  with  taper- 
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allowed  to  acoomplisb  the  jiarpose  for  whicli  it  was  intended,  the 
sureties  cannot  avail  tbenuelTes  of  tbe  defects  as  a  defense  to  an 
action  on  the  undertaking.* 

The  cases  in  which  bonds  to  stay  execution  may  be  given  are 
considered  in  the  preceding  chapter. 

As  to  the  effect  of  a  stay  bond  upon  the  judgment  lien,  see  section 
226. 

As  to  the  effect  of  an  appeal  apon  injonction  proceedings,  see 
section  227. 

As  to  stay  of  proceedings  and  writ  of  tuperaedeai,  see  section  224, 
ante. 

§  226.  Effoct  ot  an  Appeal  With  a  8ti^  Bond  upon  tbe  Jadg- 
ment  Lien. — Section  204  of  the  old  Practice  Act,  which  stood  from 
the  time  of  its  adoption  in  1851 '  until  the  adoption  of  the  Code  of 
C^vil  Procedure,  provided  that  when  a  judgment  was  docketed  it 
should  become  a  lien  upon  the  real  property  of  the  judgment 
debtor,  and  that  "the  lien  shall  continue  for  two  years  unless  tbe 
judgment  be  previously  satisfied." 

This  provision  was  construed  in  Dewey  v.  Latson,*  and  it  was 
there  held  that  an  appeal  with  a  bond  sufficient  to  stay  execution 
suspended  the  lien  during  the  pendency  of  the  appeal;  in  other 
words,  that  the  time  during  which  the  appeal  was  pending  was  not 
to  be  counted  as  a  part  of  the  two  years.  Shortly  after  this  decision 
the  case  of  Low  v.  Adams  *  was  decided,  in  which  directly  the  con- 
trary was  held,  the  court  saying;  "The  second  point  that  the  appeal 
bond  operated  a  release  of  the  lien  acquired  by  docketing  the  judg- 
ment in  the  court  below  is  not  well  taken.  The  appeal  only  stayed 
the  execution,  and  did  not  impair  the  lien."  This  case  seems  to 
have  been  lost  sight  of,  for  it  is  not  mentioned  in  subsequent  dis- 
cussions of  the  subject;  but  Dewey  v.  Latson  seems  to  have  been 
considered  the  authority  on  the  question.  An  attack  was  made 
upon  Dewey  v.  Latson,  by  counsel,  in  Englund  v.  Lewis.*  The 
main  ground  upon  which  the  decision  in  the  latter  case  turned  was 
that  the  appeal  bond  given  was  insufficient  to  stay  execution,  and 
that  therefore  the  lien  was  not  suspended.  The  court,  however, 
took  occasion  to  consider  the  case  of  Dewey  v.  Latson,  and  said 

*  Dore  V.  Covej,  13  Cal.  502;  H&tb-  i  Laws  of  ISSl,  p.  82, 

**»y  y.  Davis,  33  Cal.  161 ;  Murdoek  «  6  Cal.  130, 

T.  Brooks,  3S  CaL  506;  but  see  Chapin  •  6  Cal.  277. 

V.  Broder,  16  Cat.  403.  «  25  Cal.  337. 
H*w  Tilal— 71 
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that  it  was  to  be  followed  upon  the  doctrine  of  stare  dedsia.  In 
view  of  the  fact,  however,  that  the  court  held  that  there  was  no  stay 
of  execation,  it  would  seem  that  what  was  said  as  to  the  conse- 
quences of  a  stay  was  mere  dictum.  In  the  subsequent  case  of 
Solomon  v.  Ma^re,*  it  was  said  in  discussing  a  different  question 
that  Dewey  v.  Latson  was  of  very  doubtful  lo^ic,  and  was  only  to 
be  followed  upon  the  principle  of  stare  decisis,  and  that  the  court 
was  "not  disposed  to  extend  the  doctrine  of  that  case  beyond  the 
precise  question  there  determined." 

The  question  as  to  the  effect  of  an  appeal  with  a  st^  bond  upon 
the  jut^ment  lien  was  set  at  rest  by  the  amendment  to  section  671 
of  the  Code  of  Civil  Procedure  made  in  1874.  That  amendment 
added  to  the  section  providing  for  the  lien  the  following  clause: 
"The  lien  continues  for  two  years  unless  the  enforcement  of  the 
judgment  be  stayed  on  appeal  by  the  execution  of  a  sufficient  under- 
taking as  provided  in  this  code,  in  wkick  case  the  lien  of  the  judg- 
ment ceases." 

No  subsequent  amendment  to  the  section  has,  up  to  the  present 
time,  been  made.  The  effect  of  different  kinds  of  undertakings  in 
staying  execution  has  already  been  considered.*  Unless  the  under- 
taking given  be  sufficient  to  stay  execution,  it  does  not  affect  the 
lien/  And  if  any  period  of  time  has  intervened  between  the 
docketing  of  the  judgment  and  the  giving  of  the  stay  undertaking, 
such  period  is  to  be  counted  as  part  of  the  two  yean.' 

An  injunction  has  not  the  same  effect  as  an  appeal,  and  does  not 
affect  the  lien.' 

I  227.  Effect  of  aa  Appeal  upon  Injunction  Froceftdings. — ^It 
was  at  one  time  believed  that  appeal  did  not  suspend  the  operation 
of  an  injunction.  This  was  held  in  the  case  of  the  Merced  Mining 
Co.  V.  Fremont.'  In  that  case  the  court  below  issued  a  preliminary 
injunction  restraining  the  defendants  from  doing  certain  acts. 
The  defendants  appealed  to  the  supreme  court  from  the  order,  and 
gave  a  bond  in  the  sum  of  three  hundred  dollars,  and  continued  the 
acts  enjoined.  The  judge  denied  a  motion  to  punish  them  for  con- 
tempt upon  the  ground  that  the  operation  of  the  injunction  was 

■  29  Cal.  227.  »  Bogen  t.  Druffel,  46  CaL  654. 

.  See  chapter.  33  .nd  34,  herein.  ,7  ^al.   130,  7   Morr.   Min.  Bep. 

I  Enclund   t.  Lewis,   25   Cal.   337;  „        .        ,           „ 

Chapin  v.  Broder,  16  Cal.  403.  309.    See,  alao,  gUaoghter-lionM  Cwes, 

e  Barrollhet  v.   Hathaway,  31  CaL  10  Wall.  ZVI. 
396,  S8  Am.  J>^  193. 
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suspeDded  b^  the  appeal.  The  supreme  court  awarded  a  mandamm 
to  the  court  below  to  take  some  action  in  the  matter,  and  Burnett, 
J.,  deliTerine:  the  opinion,  said : 

"The  language  of  this  three  hundred  and  fifty-Bixth  section  is 
genera),  and  would  at  first  seem  to  include  the  appeal  from  an 
order  granting  an  injunction ;  but  upon  an  ezamiuation  of  the  pro- 
visions of  sections  349  to  352,  inclusive,  it  will  be  seen  that  in  all 
those  cases  the  party  is  required  by  the  judgment  or  order  to  do 
some  affirmative  act,  not  to  refrain  from  doing  a  thing.  This  act, 
if  completed,  would  change  the  condition  of  the  parties,  and  render 
a  reversal  of  the  judgment  in  the  supreme  court  partially  ineffec- 
tual. But  where-  a  party  is  restrained  by  an  injunction,  he  is  not 
injured  in  contemplation  of  law,  as  he  is  already  secured  by  the 
undertaking.  If,  on  the  contrary,  an  appeal  with  an  undertaking 
of  three  hundred  dollars  would  have  the  effect  of  staying  the  in- 
junction itself,  then  the  plaintiff  would  have  no  remedy  and  the 
writ  be  idle.  It  would  entirely  destroy  the  usefulness  of  this  writ. 
A  stay  of  proceedings,  from  its  nature,  only  operates  upon  orders 
or  judgments  commanding  some  act  to  be  done,  and  does  not  reach 
a  case  of  injunction." 

This  case  was  approved  and  followed  in  Heinlen  t.  Cross  *  and 
other  cases.'*  But  they  were  all  cases  where  the  injunction  re- 
strained or  prohibited  action.     There  may  be  judgments  UkeT7ise 

i  83  CaL  44.  "In  BliM  v.  Superior  Court,  tupra, 
i>  Bliss  V.  Saperior  Court,  62  Cal.    '  it  wtia  held  that  an  appeal  from  an 

643;  Swift  t.  Sbepard,  64  CaL  423,  1  order  refusing  to  dissolve  a  temporary 

Pae.  493.  injunction    wiU    not   deprive    the   lu- 

In   Bogera   t.  /Superior   Court,   1S6  perior  court  of  jurisdiction  to  try  the 

Cal.    183,   5S   Pae.   452,   referring   to  cue  pending;  the  appeal.     The  atay  is 

the  CBseB  cited  h^re  and  in  the  teit,  limited  to  the  matter  appealed  from, 

the   supreme   court   said:  "In    Heinlen    v.    CroBE,    supra,    the 

."In   the   first   ease    (Merced   Co.  t.  queation  was  whether,  during  an  ap- 

Fremont)   Judge  Field  saja  the  pur-  peal   from   a   judgment  awarding   an 

?'oae    of    a   stay   is   to    prevent    any  Injunction,  the  lower  court  could  pro- 

nture    change    in    the    condition    of  eeed  to  punish  a  party  for  its  viola- 

the   parties.     If    it   dissolved   an   in-  tion  during  that  jieriod.     It  vas  prop- 

junetion   it   might   have   an   opposite  erij    held   that   it   could.     The   judg- 

effeet.     The  stay,  therefore,  will   not  ment   for   an   injunction   required   no 

affect   an   order   restraining  a    part;  writ  for  its  execution.     It  was  a  flelf- 

froDi   doing   an   act   to   obtain   which  executing   judgment,  and   there   were 

restraint  a  bond  has  b«en  given.      The  no    proceedings    upon    it    to    be    eus- 

■Cay    only    suspends    that    part    of   a  pended  by  Che  appeal.     Until  reversed 

judgment  which  commanilB  something  it  stands  as  a  valid  command,  and  its 

to   be    done.     The    language   of    the  violation     is     a    contempt    of     court 

code  conforms  to   this.     It  stays  the  which  should  be  punished'.     The  effect 

lower    court    from     proceeding     upon  of  the  decision  is  that  to  punish  for 

the  judsment  or  on  the  portion  ap-  such  a  contempt  is  not  ft  proceeding 

pealed  from.  npon  the  judgment." 
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lich  commaod  action,  and  these  ere  dearly  not  within  the  reason 
the  decision  in  Merced  Mining  Co.  v.  Fremont,  and  those  which 
e  cited  in  approval,  and  the  modem  rule  recognizes  this  diatine- 
>n.  An  injonction  which  commands  the  performance  of  some 
bstantive  act  is  suspended  in  its  operation  by  the  perfecting  of 
.  appeal  therefrom.  The  reason  of  this  rule  is  that  which  sns- 
ins  the  principle  of  supersedeas  in  all  cases.  An  appeal  is  valne- 
s  to  a  litigant  unless  the  conditions  which  exist  when  the  same 
perfected  can  be  maintained.  The  rule  is,  therefore,  that  an 
ipeal  perfected  accordiag  to  the  statute  stays  all  proceedings  in 
e  cause  which  would  change  the  status. 

There  are  numerous  cases  in  support  of  this  principle,  most  of 
lich  have  been  cited  in  connection  with  the  discussion  in  a  previ- 
a  section  of  the  subject  of  supersedeas  in  general.  A  yery  few 
11  suflSce  here.  In  Stewart  v.  Superior  Court,"  where  the 
junction  was  permissive  and  preventire,  or  prohibitive,  allow- 
g  the  plaintiff  to  attach  hia  pipe-line  to  that  of  defendant,  and 
joining  the  latter  from  interfering  therewith,  it  was  held  to  bu 
spended  as  to  the  permissive  part  by  an  appeal  therefrom,  and 
at  where  it  appeared  that  the  plaintiff  had  made  the  connection, 
it  withstanding  such  stay  or  suspension,  defendant  could  not  be 
inisbed  for  contempt  for  breaking  the  connection,  the  court  aay- 

e- 

"An  appeal  would  in  many  cases  be  useless  if  the  execution  of  a 
icree  which  authorizes  the  plaintiff  to  use  the  property  of  the 
fendant  cannot  be  stayed  during  the  pendency  of  the  appeal." 
In  Schwarz  v.  Superior  Court  ^  it  was  said : 
"It  is  conceded  that  the  injunction,  in  so  far  as  it  requires  peti- 
)ners  to  remove  the  signs  bearing  the  name  in  controversy,  is 
Andatory  in  character;  and  it  is  further  conceded  that  as  to  the 
sudatory  features  thereof,  it  is  stayed  and  suspended  in  its  effect 
■  the  appeal  taken  by  petitioners  from  the  order  granting  the 
me.  The  appeal,  however,  has  no  such  effect  upon  that  part  of 
e  injunction  which  is  merely  prohibitory,  but  that  remains  in 
rce  and  unimpaired,  notwithstanding  the  appeal." 
In  Mark  v.  Superior  Court  '^  the  superior  court  was  restrained 
'  writ  of  prohibition  from  punishing  for  contempt,  in  violating 
disregarding,  pending  appeal,  an  order  of  the  court  enjoining 

u  129  CsL  1,  01  Pm.  130. 
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from  Twng  certain  tezt-bookB  and  commanding  tbe  use  of  certain 
othen,  the  members  of  the  school  board,  the  court  saying: 

"It  is  conceded  that  the  board  of  edncation  cannot  be  required, 
pending  appeal,  to  cause  to  be  used  in  said  public  schools  the  Cali- 
fornia STstem.  And  it  seems  equally  clear  that  such  board  should 
not  be  compelled  to  carry  out  the  other  portion  of  the  decree  re- 
qoiritig  them  to  cease  from  using  the  Shaylor  system.  The  board 
should  only  be  required  to  remain  passive  and  take  no  action  in 
favor  of  or  against  either  of  the  real  parties  to  the  contest  in  said 
action,  pending  the  appeal." 

It  is  to  be  noted  in  all  these  cases  that  the  question  hinged  upon 
the  fact  that  a  mandatory  injunction  would  change  the  status  and  ■ 
a  prohibitory  injunction  would  have  the  opposite  effect.  Again, 
in  Clute  v.  Superior  Court  "  it  was  held  that  a  mandatory  action 
which  compels  afBrmatiye  action  cannot  he  enforced  pending  an 
appeal  therefrom,  although  one  which  merely  preserved  the  sub- 
ject of  the  litigation  in  statu  quo  was  not  suspended  by  such  an 
appeal.  Nor  does  it  matter  what  the  form  of  the  order  may  be. 
whether  mandatory  or  prohibitive,  the  substance  would  be  looked 
to. 

An  appeal  does  not  revive  on  injunction  which  has  been  dissolved. 
This  was  held  in  Hicks  v.  Michael.'    In  that  case  the  judge  of  the 


■•  155  Cftl.  15,  132  Am.  St.  Bep. 
Si,  M  Pae.  362.  And  see  Dewer  t. 
Bap«riaT  Court,  81  CaL  64,  22  P&e. 
333}  Foster  t.  Snpeiior  Court,  115 
Col.  ETB,  47  Pao.  5S.  In  thii  last 
caae  tbeia  wat  a  eonteat  bctweec  two 
partial  for  mBmbertbip  of  the  board 
of  diieetora  of  a  Tailiosd  eompanj. 
The  court  which  tried  ths  iiEue  de- 
cided in  favor  of  Smith  aud  against 
Lilienthal,  and  the  latter  and  certain 
other  penona  rocmberB  of  the  board, 
were  enjoined  from  interfering  with 
Smith  in  the  exercise  of  the  offica. 
An  appeal  was  taken  from  the  judg- 
ment and  order,  and,  thereafter,  at  a 
meeting  of  the  board.  Smith  sought 
entrance,  but  was  prevented  hj  Fos- 
ter, who  was  chairman  of  the  board. 
The  latter  was  thereupon  cited  and 
adjudged  to  be  guilty  of  contempt, 
but  the  order  was  annulled  on  cer- 
tiorari bj-  the  supreme  court.  "Al- 
though preventive  in  form,  it  was  in 
effect  mandator/,  as  it  required  Foster 
and  the  other   directors  to   recognise 


Smith  as  one  of  tlie  members  and 
to  refose  to  recognize  Lilienthal.  As 
that  portion  of  uia  judgment  declar- 
ing Smith  elected  was  suspended  by 
the  appeal,  the  injunctive  portion  of 
the  judgment,  being  merely  incidental 
thereto,  was  also  suspended,  and  the 
power  of  the  coart  to  enforce  any 
portion  of  ita  judgment  by  inflicting 
punishment  for  ite  vioiatian  was 
fltajed.  An  enforcement  of  this  por- 
tion of  the  judgment  would  operate 
to  carry  the  decree  into  effect,  and 
would  change  the  relative  positions  of 
the  parties  from  tbose  existing  at  the 
time  the  decree  was  entered,  and 
might  render  tbe  reversal  of  the  judg- 
ment entirely  ineffectual." 

■  15  Cai.  107   et  >eq. 

The  rule  as  to  stay  of  injunctions, 
•s  outlined  in  tbe  text,  applies  uni- 
formly in  all  jurisdictions,  practically 
without  exception.  Tbe  object  of  the 
court  is  held  to  be  the  preBervatiou  of 
the  ttatua  qiio  and  the  fruits  of  the 
appeal  to  the  snccessful  litigant,  and 
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court  below  issued  an  order  to  show  cause  why  aa  injanction  should 
not  issue,  and  a  restraining  order  pending  the  hearing.  At  the 
hearing,  the  court  dissolved  the  restraining  order,  and  discharged 
the  order  to  show  cause.  The  plaintiff  then  applied  to  the  judge 
to  fix  the  amount  of  a  suspensive  appeal  bond,  and  upon  hia  refusal 
so  to  do  applied  to  the  supreme  court  for  a  writ  of  mandamus  to 
compel  the  judge  to  fix  the  amount  of  the  bond.  The  supreme 
court,  after  a  hearing,  refused  to  award  the  writ,  and  Field,  C.  J.. 
delivering  the  opinion,  said : 

"The  appeal,  then,  which  the  plaintiff  has  taken  or  proposes  to 
take  is  only  from  an  order  refusing  an  injanction,  and  the  simple 
question  is  presented  whether  an  appeal  from  an  order  of  this 
character  can  operate  to  create  an  injunction,  or  to  prolong  a  re- 
straining order,  until  the  ruling  of  the  judge  can  be  reviewed  by 
the  appellate  court.  It  is  clear  that  no  such  effect  can  be  given  to 
an  appeal  even  when  the  most  ample  bond  of  indemnity  is  tendered. 
Where  an  injunction  has  been  refused  there  is  nothing  operative. 
A  stay  can  ooly  be  sought  of  that  which  has  an  existence,  and  by 
its  operation  is  supposed  to  work  injury  to  the  appellant.  It  is 
therefore,  from  the  nature  of  the  case,  only  of  orders  or  judgments 
which  command  or  permit  some  acts  to  be  done  that  a  stay  of  pro- 
ceedings can  be  had.  (Merced  Mining  Co.  v.  Fremont,  7  CaL  130.) 
.Nor  can  an  appeal  operate  to  create  an  injunction  under  any  cir- 
cumstances. Injunctions  are  writs  or  orders  of  an  extraordinary 
nature,  and  are  never  issued  without  a  special  direction  of  a  judge 
or  the  court.  To  allow  an  appeal  to  have,  in  any  case,  the  effect  of 
creating  an  injunction  would  be  in  conflict  with  both  precedent  and 
principle,  and  would  iu  fact  confer  a  power  upon  parties  of  the 
most  dangerous  character.    We  do  not  asderstaud  the  learned 

wherever  the  effect  of  the  rapertedfot  1  L.  B.  A.,  N.  8.,  554,  4  Ann.  Cw. 

ii  to  change  the  itattu  quo,  or  diMi-  229;  State  v.  Court,  35  Waab.  201,  77 

pate  the  fruits  of  the  appeal,  it  wiU  Pac.  33;  State  v.  Conrt,  30  Wash.  197, 

be  denied.     Inumuch  aa  the  esBential  70   Pac.    233;    Malonej   v.    King,   26 

characteriaticB  of  mandatory  and  pro-  Mont.   4S7,   6S  Pao.   1012;    B.   C.,  £6 

hibitivQ  injunctions  are  such  that  the  Mont.   492,   68    Pac    1014;    Btata   v. 

first   tendi   to  change   the   eonditioni  Court,   2S   Wash.   403,   SS   Pac.   865; 

aa  th«7  eziated  upon  the  perfection  of  Land  t.  Idaho  etc.  Co.,  4S  Wash.  4S3, 

the  appeal,  and  the  last  tends  to  the  03  Pae.  1071 ;   Elliot  t.  Whitmore,  ID 

eoutrarj,  it  is  often  said  that  a  man-  Utah,    23S,    37    Pac.    450;    State    v. 

datorj  injunction  will  not  be  gtajed,  Court,   43   Wash.   223,   88   Pae.   6^2; 

and  that  a  prohibitory  injonction  will  Bilger   t.   State,   SO   Waah.   454,    111 

be.     The  princlpka  involved  are  out  Pac.    771 ;     Boberti    t.   Eartike,     18 

lined  and  illustrated  in  the  following  Idaho,   552,    111    Pac.    1;    Watera   v. 

cases:   State  v.  Court,  3S  Wash.  115,  Dunn,  18  Idaho,  450,  110  Pac  £58. 
109  Am.  St.  8^.  868,  80  Pao.  1108, 
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eooiisel  of  the  plaintiff  bb  insisting  upon  any  gucb  doctrine,  bat  as 
contending  that  the  direction  of  the  distri,et  judge  discharging  the 
restraining  order  amoonts  to  an  order  dissolving  an  existing  injunc- 
tion, And  that  the  restraining  order  may  be  continued  in  force  by 
a  sufficient  bond  pending  tiie  appeal.  Wc  do  not  think  the  two 
cases  alike.  We  think  the  restraining  order  expired  by  its  own 
limitation,  but  for  the  purposes  of  the  argument,  we  will  regard 
the  order  as  a  temporary  injunction,  and  the  appeal  as  being  made 
from  an  order  dissolving  the  same.  The  plaintiff  is  in  no  better 
condition  upon  this  hypothesis.  An  appeal  does  not  revive  an  in- 
junction once  dissolved.    This  has  been  so  often  adjudicated  that 

it  is  only  necessary  to  refer  to  the  authorities " 

On  a  subsequent  motion  in  the  same  case  it  was  decided  that  the 
supreme  conrt  had  no  power  to  issue  an  injunction  pending  the 
appeal.*  Kor  can  the  conrt  below  issue  an  injunction  after  it  has 
given  final  judgment.*  Nor  does  the  pendency  of  a  motion  for  nev 
trial  suspend  the  operation  of  an  injunction  * 

«  Hieka  v.  Hiehael,  IS  Cal.  107. 

•  Seetioik  E27,  Calif  onil&  Code  at  QtU  Fiocnivn. 

•  Ortnuw  T.  I>ixoii,  ft  Cal.  2a.  ,^ 
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CHAPTER  XXXVIL 

JUSTIFICATION  OF  SURETIES. 

§  228.  JoBtiflcation  of  Snretiw. — Justification  of  sureties  on 
undertakingB  on  appeal  is  provided  for  in  two  separate  and  distinct 
proceedings.  The  first  relates  to  justifications  in  the  first  instance, 
and  applies  to  undertakings  on.  appeal,  so  called,  and  to  undertak- 
ings to  stay  proceedings,  alike.  The  second  relates  to  justifications 
in  undertakings  which  have,  for  any  reason  or  from  any  cause, 
become  insufficient  after  having  been  accepted  as  sufficient,  and 
applies  solely  to  stay  bonds  upon  money  judgments.  These  two 
proceedings  may  with  propriety  be  considered  separately. 

L     JUSTIFICAWONS  IN   THE   FIBST  INSTANCB. 

a.  Provisions  of  the  Statute. — The  statute  in  relation  to  the  jnsti- 
fication  of  sureties  upon  undertakings  on  appeal,  in  general,  has 
been  often  amended.  The  provision  of  the  act  of  1851  was  as  fol- 
lows :' 

"Sec,  355.  An  undertaking  upon  an  appeal  shall  be  of  no  effect 
unless  it  be  accompanied  by  the  affidavit  of  the  sureties  that  they 
arc  each  worth  double  the  amount  specified  therein,  over  and  above 
all  their  just  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution.  The  adverse  party  may,  however,  except  to  the 
sufficiency  of  the  sureties  within  five  days  after  the  filing  of  the 
undertaking;  and  unless  they  or  other  sureties  justify  before  a 
judge  of  the  court  below,  or  a  county  judge  or  the  county  clerk 
within  five  days  thereafter  (upon  notice  to  the  adverse  party)  the 
appeal  shall  be  regarded  as  if  no  such  undertaking  had  been  given. ' ' 

Several  changes  were  made  in  the  above  section  by  the  amend- 
ment of  1654.'  These  changes  were  that  the  sureties  were  required 
to  justify  only  in  the  amount  specified  in  the  undertaking,  and 
were  permitted  to  justify  in  a  less  amount  where  the  undertaking 
was  of  more  than  two  sureties,  and  the  addition  of  a  clause  permit- 
ting a  deposit  of  the  amount  of  the  judgment  in  lieu  of  the  under- 
taking.    In  1866  this  section  was  amended  so  as  to  read  as  follows  :* 

"Sec.  355.  An  undertaking  on  appeal  shall  be  of  no  effect  unless 
it  be  accompanied  by  the  affidavit  of  the  Bureties  that  they  are  each 
*  lAwa  of  1805-66,  p.  708. 
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irorth  tbe  amount  specified  therein,  over  and  above  all  their  jost 
debts  and  liabilities,  ezclnalTe  of  property  exempt  from  ezecntion, 
except  where  the  jndgment  exceeds  three  thousand  dollars,  and  the 
tmdertaking  is  esecated  by  more  than  two  sureties,  they  may  state 
in  their  afBdavit  that  they  are  severally  worth  amounts  less  than 
that  expressed  in  the  undertaking,  if  the  whole  amount  be  equiva- 
lent to  that  of  two  sufScient  sureties.  The  adverse  party,  however, 
may  except  to  the  sufficiency  of  the  sureties  to  the  undertaking  or 
undertakings  mentioned  in  sections  349,  350,  351,  and  352  at  any 
time  within  thirty  days  after  the  filing  of  such  undertaking-,  and 
unless  they  or  other  sureties,  within  twenty  days  after  the  appellant 
or  appellants  shall  have  been  served  with  notice  of  such  exception, 
justify  before  a  judge  of  the  court  below,  a  county  judge,  or  county 
clerk,  upon  five  days'  notice  to  the  appellant,  execution  of  the  judg- 
ment or  decree  appealed  from  shall  be  no  longer  stayed,  and  in  all 
cases  where  an  undertaking  is  required  on  appeal  by  the  provisions 
of  this  act,  a  deposit  in  the  court  below  of  tbe  amount  of  judgment 
appealed  from,  and  three  hundred  dollars  in  addition,  shall  be 
equivalent  to  filing  the  undertaking,  and  in  all  cases  the  undertak- 
ing or  deposit  may  be  waived  by  the  written  consent  of  the  respond- 
ent." 

No  further  change  was  made  until  the  adoption  of  the  Code  of 
Civil  Procedure.  Section  948  of  tbe  code,  as  first  enacted,  left  off 
the  clause  at  the  beginning  of  the  section  in  relation  to  the  affidavit 
of  the  sureties,*  but  in  other  respects  was  substantially  tbe  same  as 

*  This  proTiBion  wag  lenderad  nn-  are  each  worth  tbe  Hum  tpeeified  in 
nmewBrj  117  the  proviBioiiB  of  aection  the  undertaking  or  bood,  ovei  Kn4 
1057,  C&lifoTniA  Coda  of  Civil  Ptoc«-  above  their  just  debts  and  liabilities, 
dure,  whioh  rel&ted  to  Affidavits  to  exclusive  of  propertj  exempt  from 
andertaldngB  in  general.  It  was  execution;  but  when  the  amount  epeci- 
adopted  with  the  code  and  was  fled  in  the  undertaking  or  bond  ex- 
amended  in  1889,  when  section  1050,  ceeds  three  thousand  dollarE,  and 
with  reference  to  bonding  eompauies,  there  are  more  than  two  sureties  there- 
was  re-enacted,  so  as  to  corrmpond  on,  thej  maj  state  in  their  affidavits 
with  the  provisioos  of  that  section.  that  they  are  severally  worth  amounts 
It  was  again  amended  in  l&OT,  and  lees  than  the  amount  specified  in  the 
now  reads  as  follows:  nodertaking   or    bond,   if    the   whole 

"See.  1057.     In  any  ease  where  an  amount  is  equivalent  to  that  of  two 

undertaking  or  bond  is  authorized  01  tufBcient     sureties.     Any    corporation 

required  bjr  any  law  of  this  state,  the  sucb  as  is  mentioned  in  the  next  pre- 

olEoeT  taking  the  same  must,   except  ceding  section,  may  become  sole  surety 

in  the  ease  of  such  a  corporation  as  on  such  bond.    No  such  corporation 

is   mentioned   in    the   next   preceding  must   be   accepted   in   any  ease   as   » 

aection,  require  the  sureties  to  accom-  surety  when  its  liabilities   exceed  ita 

pany   it   with  an   affidavit   that   they  aesets   as   ascertained   in   the  manner 

are  each   residents  and   householders,  provided  in  section  ten  hundred  and 

Of  freeholders,  within  the  state,  and  nfty-six.    Whenever    an    ondertalang 
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the  amendtnent  of  1666.  In  1874  aection  948  was  amendei]  so  as  to 
correct  a  mistake  committed  in  the  act  of  1866,  and  repeated  id  the 
code  as  first  enacted,  b;  which  notice  of  the  justification  was  re- 
quired to  be  given  to  the  appellant  instead  of  to  the  respondent. 
In  other  respects  the  section  was  substantially  the  same  as  when 
first  enacted.  In  1880  the  section  was  amended  so  as  to  read  as 
follows : 

"Sec  948.  The  adverse  party  may  except  to  the  sufficiency  of 
the  sureties  to  any  of  the  undertakings  mentioned  in  sections  941, 
942,  943,  and  945,  at  any  time  within  thirty  days  after  the  filing 
of  such  undertaking;  and  unless  they  or  other  sureties,  within 
twenty  days  after  the  appellant  has  been  served  with  notice  of  such 
exception,  justify  before  a  judge  of  the  court  below,  or  county 
clerk,  upon  five  days'  notice  to  the  respondent  of  the  time  and  place 
of  justification,  execution  of  the  jadgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed ;  and  in  all  cases  where  an  under- 
taking is  required  on  appeal  by  the  provisions  of  this  title  a  deposit 
in  the  court  below  of  the  amount  of  the  judgment  appealed  from, 
and  three  hundred  dollars  in  addition,  shall  be  equivalent  to  filing 
the  undertaking,  and  in  all  cases  the  undertaking  or  deposit  may 
be  waived  by  the  written  consent  of  the  respondent." 

The  section  was  again  amended  in  1905  so  as  to  read  as  follows  :** 

"Sec.  948.    The  adverse  party  may  except  to  the  sufficiency  of 

the  sureties  to  any  of  the  undertakings  mentioned  in  sections  nine 

hundred  and  forty-one,  nine  hundred  and  forty-two,  nine  hundred 

and  forty-three,   and  nine  hundred  and  forty-five,   at  any  time 

hag  been  given  and  approved  in  anj  Beviaed  Codea  of  Uautana  (aeetion 
action  or  proceeding,  and  it  is  there-  173H,  Code  of  Civil  Procedure)  ;  sec- 
after  made  to  appear  to  the  latis-  tion  3443,  Cutting's  Compiled  Lnwi  of 
faction  of  the  court  that  any  surety  Nevada  (section  347,  Civil  Practice) ; 
upon  such  undertaking  has  for  any  section  7221,  Revised  Codes  of  North 
reason  become  insufficient,  the  court  Dakota;  section  S259,  Compiled  Laws 
may,  upon  notice,  ordn  the  giving  of  of  Oklshoma;  section  458,  Code  of 
a  new  undeitakino,  with  sufficient  Civil  Procedure  of  South  Dakota; 
sureties,  in  lieu  of  sufficient  under-  section  3312,  Compiled  Laws  of  Utah; 
taking.  If  such  new  undertaking  so  section  1735,  Eem.  A  Bal.  Code  of 
required  shall  not  be  given  within  the  Washington  (section  650B,  Bal,  Code). 
time  required  b7  such  order,  or  in  Section  550,  Lord's  Oregon  Laws, 
case  the  sureties  thereon  fail  to  jus-  provide  for  the  jnstiflcation  of  snre- 
titj  when  required,  all  rights  obtained  ties  in  like  manner  as  sureties  on 
bj  the  filing  of  such  onginal  under-  boil  bonds.  See,  also,  aeetion  270. 
taking  shall  immediatelf  cease."  Statutory  provisioas  sometimes  ei- 
**■  Corresponding  provisions  are  as  presalj  eiempt  from  the  necessity  of 
follows:  Sections  42B-431,  Revised  justiBpation  guaranty  and  sure^  com- 
Statntes  of  Arizona;  section  4816.  Re-  nnrip«.      Sep  aeetion  4HT7.  T^nf's  ( 

vised  Cadet  of  Idaho;  section  T108, 
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vitMn  thirty  days  after  notice  of  the  filing  of  mch  nndertaking ; 
and  unleas  they  or  other  snretiea,  within  twenty  days  after  the 
appellant  has  been  served  with  notice  of  Buch  exception,  jostify 
before  a  judge  of  the  conrt  below,  npon  five  days'  notice  to  the 
respondent  of  tiie  time  and  place  of  justification,  execution  of  the 
judgment,  order,  or  decree  appealed  from  is  no  longer  stayed;  and 
in  all  cases  where  an  undertaking  is  required  on  appeal  by  the 
provisioDS  of  this  title,  a  deposit  in  tiie  court  below  of  the  amount 
of  the  judgment  appealed  from,  and  three  hundred  dollars  in  addi- 
tion shall  be  eqairalent  to  filing  the  undertaking;  and  in  all  cases 
the  undertaking  or  deposit  may  be  waived  by  the  written  consent 
of  the  respondent." 

Two  important  changes  were  effected  by  this  amendment.  In 
the  first  place,  notice  of  the  filing  of  the  undertaking  was  required. 
This  provision  obviated  the  necessity  on  the  part  of  the  respondent 
of  watching  the  clerk's  ofBce  during  the  five  days  following  the 
service  of  the  notice  of  appeal  for  the  appearance  on  the  files  of  the 
ondertaking,  and  the  further  necessity  of  a  careful  inspection  of 
such  files  up  to  the  moment  of  issue  of  execution  for  a  stay  bond. 
The  second  change  deprived  the  county  clerk  of  jurisdiction  to  pass 
upon  the  sufficiency  of  the  sureties  of  the  new  bond,  which  he  had 
previously  shared  with  the  judge  of  the  superior  court. 

b.  Of  What  Undertakings  Justification  may  be  Demanded — 
Consequences  of  Failure  to  Justify. — From  the  sections  above  given 
it  will  be  perceived  that  it  is,  and  always  has  been,  open  to  the 
respondent  to  require  the  sureties  upon  all  appeal  bonds  to  justify. 
But  the  consequence  of  a  failure  to  justify  has  been  different  at 
different  tim^.  Before  the  amendment  of  1866  the  failure  of  the 
sureties  upon  the  three  hundred  dollar  bond  to  justify  rendered  the 
appeal  ineffectual  for  any  purpose,  and  subject  to  dismissal  upon 
motion.'  In  the  language  of  the  statute  then  in  force,  upon  such 
failure  to  justify  the  appeal  was  "regarded  as  if  no  such  under- 
taking had  been  given."  But  this  language  was  omitted  from  the 
amendment  of  1866,  which  declared  the  consequences  of  a  failure 
to  justify  to  be  that  "execution  of  the  judgment  or  decree  appealed 
from  shall  he  no  longer  stayed."  The  subsequent  statutes  have 
been  like  the  amendment  of  1866  in  this  respect,  as  wiB  be  observed 
from  the  quotations  above  given.     The  consequence  of  this  change 

■Lower    t.   Knox,    10    Cal.    480; 
BoDib  v.  Tan  B^an,  17  Cal.   121. 
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is  that  the  failure  of  the  sureties  upon  the  three  haodred  dollar 
bond  BO  longer  renders  the  appeal  ineffectual.  This  was  held  is 
Schacht  V.  Odell,*  which  case  was  approved  and  followed  in  Hill 
V.  Pinnigan.'  It  ia  to  be  observed,  however,  that  justification  of 
the  sureties  upon  the  three  hundred  dollar  bond  may  still  be  de- 
manded. This  is  the  express  provision  of  the  statute.  Section  948 
of  the  code,  above  quoted,  provides  that  "the  adverse  party  may 
except  to  the  sufficiency  of  the  sureties  to  any  of  the  uodertakiDga 
mentioned  in  sections  941,  942,"  etc.,  and  the  three  hundred  dol- 
lar undertaking  is  the  one  mentioned  in  section  941.  The  rea- 
son of  the  provision  that  the  sureties  upon  this  bond  may  be  called 
upon  to  justify  will  be  seen  when  it  is  remembered  that  in  some 
cases  it  operates  to  stay  execution.'  The  failure  of  the  sureties 
upon  it  to  justify  does  not,  as  formerly,  render  the  appeal  ineffec- 
tual for  any  purpose,  but  it  destroys  its  character  as  a  stay  bond. 
It  follows  from  what  is  above  stated  that  before  1866  the  remedy 
for  a  failure  to  justify  upon  the  three  hundred  dollar  bond  was  a 
motion  to  dismiss  the  appeal,  and  such  was  the  practice.*  But  since 
such  failure  no  longer  affects  the  validity  of  the  appeal,  a  motion 
to  dismiss  is  no  longer  proper.'*  As  above  stated,  the  only  conse- 
quence of  a  failure  to  justify,  as  the  statute  stands  at  present,  is 
that  execution  ceases  to  be  stayed.  And  the  remedy  is  to  move  for 
leave  to  tabs  out  execution  or  for  an  order  commanding  the  officer 
to  proceed.  In  the  case  of  Dobbins  v.  Dollarhide,"  it  was  said  that 
such  motion  should  be  addressed  to  the  court  below.  But  in  Boot 
V.  Bryant,''  where  the  officers  treated  the  bond  as  insufficient  to 

titj,  aee  Pratt  v.  JarriB,  8  UUb,  5, 
28  Pac.  886. 
If,  without  fault,  suretiea  fail  to 

juatify,  after  exception,  wlthio  the 
etatutoiy  time,  the  appellate  court 
maj  permit  a  new  undertaking;  to  be 
filed.  Matlock  t.  Wheeler  29  Or.  64, 
40  Pac.  5,  43  Pae.  867. 

The  failuie  of  a  surety  to  state  in 
his  affidavit  that  he  ia  worth  the 
amount  over  and  above  debts,  liabU- 
iticB,  etc.,  required  bj  law  is  not 
ground  for  dmnissiug  tbe  appeal. 
Northern  Counties  Co.  v.  Hender,  12 
Wash.  559,  41  Pac.  S13;  Horton  v. 
~      <hae  etc.   Co.,   15   Waah.   399,   4« 

409,  47  Pae.  435. 

15  Cal.  374. 

U  CkL  182;  and  Me  Metion  t2S, 


•  S2  Cal.  447. 
t  54  Cal.  311. 

•  Bee  section  223,  ante. 

•  See  eases  eited  iu  note  S.  above. 
>o  HiU  V.  Fitmigan,  54  Cal.  311 ; 

Schacht  T.  Odell,  52  Cal.  447.  The 
rule  established  bj  these  cases  has 
been  consistenllT  followed.  See  Wit- 
tram  V.  Crammeiiu,  72  Cal.  89,  13  Pae. 
160;  Swasey  v.  Adair,  83  Cal.  136, 
23  Pac.  284;  Tompkins  v.  Montgom- 
ery, 116  Cal.  120,  47  Pac.  1006;  and 
to  «me  effect,  De  Jarnett  v.  Marquei, 
127  Cal.  558,  78  Am.  St.  Eep,  90, 
60  Pac.  45;  Wheeler  v.  Karnes,  130 
Cal.  61B,  63  Pac.  62;  Kllngler  t.  Hen- 
derson, 137  Cal.  561,  70  Pac.  617. 

But  see  Holcnmb  v.  Reed,  5  Idaho, 
60,  46  Pac.  1019. 

As  to  dismissal  of  appeal  from  eom- 
'(  court  for   failure  to  joa- 
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effect  a  etaj,  the  sapreme  court,  npon  motioo  of  appellant,  ordered 
them  to  desist.  And  it  would  seem  that  there  can  be  no  difference 
between  commanding  the  officer  to  do  an  act  and  commanding  him 
to  refrain  from  doing  it,  and  that  if  the  motion  in  one  case  shonld 
be  addressed  to  the  coort  below,  it  should  be  in  the  other.  Possibly 
the  motion  could  be  made  to  either  court.  Upon  such  motion, 
wherever  made,  it  is  believed,  althoagh  no  decision  has  been  fonnd 
upon  the  point,  that  the  court  should  look  into  the  evidence  and  de- 
termine from  it  the  sufficiency  or  insufficiency  of  the  justification, 
without  regard  to  the  conclusion  of  the  officer  before  whom  it  was 
taken.  If  the  motion  be  made  in  the  court  below,  and  the  party 
be  dissatisfied  with  the  order  of  that  court,  it  may  be  appealed  from 
as  a  special  order  made  after  final  judgment." 

When  an  undertaking  is  filed  in  the  supreme  court  and  approved 
by  one  of  the  justices  thereof,  justification  of  the  sureties  cannot 
be  demanded." 

Justification  may  be  waived  after  exception  to  the  sureties.^* 
Failure  to  appear  at  the  time  fixed  for  the  required  justification  is 
a  common  method  of  waiver.  Indeed,  it  ia  probable  that  the  re- 
spondent, if  be  fails  to  be  present,  would  not  be  permitted  to  claim 
the  benefit  of  his  exception  to  the  sureties,  even  though  they  should 
omit  to  justify,  if  they  were  present  and  ready  to  justify."* 

Where  the  respondent  allows  the  time  to  elapse  without  except- 
ing to  the  sureties,  the  appeal  is  to  be  deemed  perfected."" 

o.  Manner  and  Time  of  Justification. — Justification  consists  in  the 
appearance  of  the  sureties  before  the  proper  officer,  and  their  ex- 
amination by  or  before  him  as  to  their  property  and  qualifications 
to  serve  as  sureties.  The  officers  mentioned  in  the  old  Practice 
Act  were  "a  "judge  of  the  court  below,  a  county  judge,  or  county 
clerk."    Under  this  provision  it  was  held  that  the  words  "county 

11  In  Mokelpmne  Hill  Co.  v.  Wood-  "t>  Bush  v.  0«iMT,  16  Or.  267,  1ft 

barf,   10   Cal.   ISS,  an   order   of   the  Pae.   122.     But  the  transcript  should 

court   below    staging    execution    upon  not  ba  filed  until  the  time  to  except 

an   inBuffleieut    uudertakin);   was    re-  to  tbe  Bureties   elaptea.     Cook  v.   Al- 

vened  on  appeal.     But  an  order  staj-  bina,  20  Or.  190,  25  Pae.  386.     And 

ing   proceedingfl    before   jndemcnt   is  if  it   is  bo   filed,   it  will   be   itrieken 

not  appealable.     Ehodes  v.  Craig,  21  from    the    docket.     Chemin    v.    East 

Cal.  419.  Portland,   10  Or.   S12    24  Pac.   1038. 

1*  Btevenson  t.   Steinberg,  32  Cal.  But   though   not   perfected   until   the 

879,  expiration  of  the  time  for  eiceptiona 

i>  Sm  Blair  t.  Hamilton,  32    Cal.  to   the   suretiea,   the   appeal   i^mratea 

it.  aB  a  tuperiedeat  from  date  of  filing. 

i»  See  Bank  of  Etcondido  v.   Su-  AnderBon  t.  Fheglcy,  S4  Or.  102,  102 

periM   Court,   106   CaL   43,   39    Pae.  Pac  603. 
EIL 
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jud^"  meant  "the  count]'  jade:e  of  the  coanty  in  which  the  action 
is  pending,"^'  The  abolition  of  the  connty  conrts  has  done  away 
with  this  question.  Prior  to  the  amendment  of  1905  the  provision 
was  that  the  examination  must  be  before  "a  judge  of  the  court 
below  or  county  clerk.  "^^  Upon  the  cases  last  cited  it  would  seem 
that  the  words  "county  clerk"  in  the  provision  meant  "county 
clerk  of  the  county  in  which  the  action  is  pending."  In  practice 
the  justification  usually  took  place  before  the  county  clerk,  as 
judges,  aa  a  rule,  had  no  time  to  attend  to  such  matters;  but  the 
justification  might  take  place  before  either  the  judge  or  the  clerk ; 
but  if  made  before  the  clerk,  the  judge  had  no  power  to  review 
his  action,  and  could  not  require  a  second  justification.^^^ 

The  present  provision,  however,  leaves  no  such  question  open  for 
discussion.  It  limits  justification  to  the  exclusive  jurisdiction  of 
the  "judge  of  the  court  below," 

The  justification  must  be  "within  twenty  days  after  the  appel- 
lant has  been  served  with  notice  of  such  exception."'*  A  justifica- 
tion after  the  prescribed  time  is  of  no  avail.'"  Before  1861  the 
time  for  the  justification  could  not  be  extended.**  But  section  530 
of  the  Practice  Act,  as  amended  in  that  year,''  enumerated  "the 
jiistifi cation  of  sureties"  among  the  acts  for  the  performance  of 
which  extensions  could  be  granted,  and  this  provision  was  repro- 
duced in  section  1054  of  the  Code  of  Civil  Procedure.  The  justifi- 
cation must  be  "upon  five  days'  notice  to  the  respondent  of  the 
time  and  place  of  justification.""     A  justification  without  notice 

log  the  term)  »■  to  extend  the  time 
for  filing  tbe  bond,  and  authorize  its 
ftpproral  bj  the  court. 

<■  Section  EMS,  California  Code  of 
Civil  Procedure,  above  quoted. 

i»  Boush  *.  Van  Hagcn,  IT  CsL 
121.  A  similar  ruling  nas  made  irith 
reference  to  an  appeal  from  a  jus- 
tice's court  in  McCra^ken  t.  Superior 
Court,  66  Cal.  T4,  24  Pac.  845  j  aod 
compare  Gray  v.  Superior  Court,  61 
Cal.  337. 

ID  See  Laws  of  1B51,  p.  108.  see. 
355,  and  p.  134,  sec.  530;  and  Bouah 
T.  Van  Hagen,  IT  Cal.  lEl. 

ii  Lairs  of  1S61,  p.  S»l. 

(1  Swtiou  MS,  California  Code  of 
Civil  Procedure,  quoted  above.  Also 
DaveliD  V.  Past  etc.  Co.,  4  Idaho,  735, 
44  Pac.  S54.  The  court  itself  caoDot 
attach  tbe  bond  without  notice.  State 
V.  Court,  12  Wash,  677,  42  Pac  123. 


i«  Boush  T.  Van  Hagan,  IS  Cal. 
668;  Tevis  *.  O'Connell,  21  Cal.  512. 

"  Section  MS,  California  Code  of 
Civil  Procedure,  quoted  in  flrat  Bob- 
division  of  this  section. 

"•  Boyer  v.  Superior  Court,  110 
Cal.  401,  42  Pac.  S92.  See.  also, 
Kreling  v.  Krriing,  116  Cal.  458,  48 
Pac.  383,  where  the  supreme  court 
said,  in  response  to  a  suggestion  for 
a  review  of  this  character:  "The  stat- 
ute has  designated  that  officer  [the 
clerk]  as  a  tribunal  for  hearing  and 
determining  that  question  [the  suffl- 
cienc;  of  the  sureties],  and  has  pro- 
vided no  mode  bj  wbicb  he  ma;  be 
reviewed." 

In  Irwin  v.  Crook.  17  Colo.  16, 
£S  Pac.  549,  it  was  held  that  where 
the  court  ordered  the  approval  of  a 
bond  bj  tbe  clerk,  and  tba  latter 
neglected  or  refused  to  do  so,  the 
order  might  be  so  far  modified  (dur- 
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is  of  no  araiL**  ■  And  where  the  notice  was  that  the  aareties  would 
justify  on  a  certain  day  "between  the  hoiirs  of  10  A.  M.  and  5  P.  M. 
of  that  da  J,"  it  was  held  that  the  clerk  properly  refoaed  to  take  the 
joatification  in  the  absence  of  the  adrene  party  nntil  the  laat  hoar 
named  in  the  notice,"  The  time  for  the  notice  may  be  shortened 
as  in  other  cases.** 

Bat  the  appellant  has  the  full  twenty  days,  under  the  code, 
within  which  justification  may  be  accomplished,  and  if  for  any 
reason  there  should  be  a  failure  on  the  part  of  the  suretiea  to  appear 
and  justify  upon  one  notice,  a  second  notice  may  be  given,  if  time 
remains  of  the  twenty  daj^,  always  remembering  that  notice  re- 
quires fire  days,  ao  that  a  second  or  farther  attempt  may  be  made 
to  justify,  and  if  the  sureties  justify  within  the  twenty  days  it  is 
Bofficient."* 

d.  There  can  be  6u*  One  Proceeding  for  Justification. — The  stat- 
nte  contemplates  but  one  proceeding  for  the  justification  of  sure- 
ties. If  they  do  not  succeed  in  justifying  at  the  hearing  noticed, 
or  some  regular  adjournment  thereof,  the  bond  becomes  ineffectual, 
and  the  only  way  in  which  execution  can  thereafter  be  stayed  is 
by  application  to  the  supreme  court  for  leave  to  file  a  bond  in  that 
court.  This  was  held  in  Hill  v.  Finnigan,**  in  which  case  Boas, 
J.,  delivering  the  opinion,  said : 

"After  a  careful  consideration  of  the  different  Bcotions  of  the 
code  we  are  convinced  that  they  contemplate  hut  one  proceeding  to 
stay  the  execution  below,  and  that  the  failare  of  the  sureties  to 
justify  leaves  the  plaintiff  in  a  position  to  enforce  the  execution  of 

■■  Stark  V.  Barrett,  IS  Cal.  361.  shonn.    And  tli«  fact  that  the  lur?- 
*•  Lower  t.  Kdoi,  10  Cal.  430.  ties  do  not  appear  to  justify  on  the 
M  Section  1005,  California  Coda  of  old    bond    do«a   not   disqualifj    them 
Civil  ProMiWK;  old  Practice  Act,  see.  from  becoming  suretiea  on  a  new  one. 
817.  State  v.  Court,  12  Wash.  077    42  Pae. 
>•«  Brown  t.  Bouk,   115   Cal.   619,  123.     Where   a   surety   is   subaUtuted 
47   Pac.   601.     Also,   In   re   Skinner's  it   is   a   new   bond.      State   t.   Cbap- 
Estate,  40  Or.  S71,   62   Pac.   523,   07  man,  17  Wash.  109.  49  Pae.  224. 
Pac.   9S1 ;    Davelin   v.   Post  etc.   Co.,  Appellant  may  file  a  new  bond  in 
4   Idaho,    735,    44    Pae.    554.     Where  the   place  of   the  old  one,  where  the 
the   luretiea   on   appellant's   bond   arc  sureties  failed  to  justify  thereon  and 
excepted  to,  the  appellant  may  at  any  the  time  has  not  elapsed.     Maney  t. 
time   before     the   expiration    of     the  Hart,  11  Wash.  67,  39  Pac.  26%;  Spur- 
time   to   justi^   abandoa   the   appeal  lock  T.  BaJIroad  Co.,  12  Wash.  34,  40 
and  take  a  new  one.    Van  Auken  t.  Pac.  420. 

DamineieT,   27   Or.   150,   40   Pac   89,  is  54  Csl.  493.     Compare  Hieks  t. 

The  nae  of  the  word  "appeal"  here  Michael,  IS  Csl.  107;  and  see  Will^ 

Ib  doubtless  an  inadvertence,  for  the  iams  v,  Borgwardt,  115   Cal.  617,  47 

time   to   appeal   might   have  expired,  Pae.  594;   Tompkins  v.   Montgometj, 

But    the   bond    itself    may    be    aban-  11&  Cal.  120,  17  Pae.  IDOS, 
doned,  and  a  new  bond  filed,  u  abo*» 
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hifl  judgment—a  positioa  the  advaatiiges  of  which  he  cannot  be 
deprived  of  by  any  further  act  of  appellant  in  the  court  below. 
Otherwise  a  series  of  pretended  efforts  to  justify  might  lead  to 
great  delay  in  setting  aside  the  stay,  without  respondent  being 
afforded  any  real  seeority  for  the  payment  of  his  judgment  in  case 
it  should  be  afOrmed.  Tet  it  might  very  well  be  that  an  appellantr 
unable  to  furnish  proper  sureties  at  one  time,  might  subsequently 
and  pending  the  same  appeal  be  able  to  obtain  competent  and 
amply  sufScient  bondsmen.  True,  the  machinery  of  appeal  is  estab- 
lished,  and  the  mode  and  manner  of  giving  security  in  the  lower 
court  is  regulated  by  the  statute.  But  the  statute  does  not  treat 
of  undertakings  in  the  supreme  court,  and  we  have  no  doubt  but 
this  court  has  an  inherent  power  to  secure  to  the  appellant  the 
fruits  of  a  succeesful  appeal,  if  it  can  be  done  without  depriving 
the  respondent  of  a.  substantial  right.  There  is  nothing  in  the 
present  record  to  indicate  that  the  failure  to  justify  was  the  result 
of  other  causes  than  inadvertence,  and  this  court  will  make  an 
order  to  operate  as  a  supersedeas  upon  proper  terms." 

The  principle  of  this  decision  has  been  upheld  in  numerous  later 
ones.  In  Williams  v.  Borgwardt,***  it  was  again  stated,  although 
in  that  particular  case  the  showing  was  held  insufficient.  The 
court  held  that  the  appellate  court  has  inherent  power  to  make  an 
order  staying  proceedings  upon  the  filing  of  a  sufficient  bond  for 
that  purpose,  but  that  it  would  not  make  such  an  order,  after  fail- 
ure of  the  sureties  on  the  bond  filed  io  the  court  below  to  justify 
after  being  excepted  to,  imless  it  appears  that  the  failure  to  justify 
was  the  result  of  accident,  surprise,  inadvertence,  or  excusable 
neglect;  and,  in  the  case  at  bar,  the  sureties  were  absent  from  the 
county,  and  there  was  nothing  to  show  that  they  had  been  notified 
to  appear  and  justify,  or  that  their  absence  was  beyond  appellant's. 
control,  or  that  any  effort  had  been  made  to  secure  their  attend- 
ance for  the  purpose  of  justifying;  and  the  application  was  there- 
fore refused.  On  the  other  hand,  the  showing  waa  deemed  suffi- 
cient in  the  cases  of  Tompkins  v.  Montgomery  ^''  and  Nonpareil 
etc.  Co.  V.  McCartney.'*'  In  the  latter  case  the  court  thus  reiter- 
ated the  rule  in  question : 

"Under  the  above  facts — and  others  not  necessary  to  be  here 
stated — we  do  not  think  that  petitioners  are  entitled  to  a  stay  of 

>M  143  CftL  1,  70  Pae.  653. 
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proceedings  upon  their  said  undertaking  filed  ia  the  superior  court ; 
there  has  heen  no  such  justification  of  the  sureties  as  relieves  the 
undertakiBgs  from  the  objection  to  their  suflScieocy.  We  thinV, 
however,  that  under  the  role  announced  in  Hill  v.  Finnigan,  54 
Cal.  493,  which  has  since  been  followed  in  several  cases,  petition- 
ers should  be  allowed  a  fupcrsedeas  upon  their  filing  in  this  court 
a  proper  undertaking  to  stay  proceedings.  We  do  not  want  to  be 
understood  as  holding  that  appellants  in  all  eases  can  take  this 
course  without  making  an  honest  effort  to  give  a  stay  bond  in  the 
court  below.  In  the  case  at  bar  the  petitioners  evidently  made  a 
bona  fide  attempt  to  stay  proceedings  by  filing  the  statutory  under- 
taking, bat  seem  to  have  been  somewhat  mistaken  in  their  notions 
of  the  proper  procedure  to  accomplish  that  result ;  but  they  should 
not  for  this  reason  lose  the  fruits  of  their  appeal,  if  the  same  should 
be  successful." 

It  is  to  be  remembered  in  connection  with  the  rule  laid  down  in 
the  above  cases  that  the  provision  with  reference  to  the  justifica- 
tion of  attretieaia  that  "unless  they  or  other  sureties  justify,  etc.,"  " 
the  execution  shall  be  no  longer  stayed.  The  only  construction 
which  can  be  given  to  this  provision  without  violating  the  rule  of 
Hill  T.  Finoigan  is  that  the  appellant  may  produce,  at  the  time 
and  place  noticed  for  the  jostification  of  the  sureties  excepted  to, 
a  new  bond,  similar  to  the  first,  with  new  sureties,  who  may  then 
and  there  (but  not  subsequently)  justify  in  the  place  of  the  ones 
excepted  to.** 

e.  Effect  of  Justification  Proceedings  upon  Stay  of  Execution.^ 
An  exception  to  the  sufficiency  of  the  sureties  on  an  undertaking 
to  stay  execution,  or  other  proceedings,  does  not  operate  to  suspend 
the  force  of  such  undertaking.  If  a  new  bond  becomes  necessary 
as  a  result  of  such  exception,  such  new  bond  relates  back  in  its 
operation  to  the  date  of  the  first  bond.'*  If,  however,  no  new  bond 
should  be  given,  and  justification  of  the  sureties  on  the  old  one 
should  fail  of  accomplishment,  such  failure  would  not  relate  back 
to  the  date  of  the  first  bond,  but  only  to  the  date  of  the  failure 
to  justify  or  to  furnish  a  new  bond."    In  other  words,  it  a  stay 

"  Seetum  M8,  Califamia  Coda  of  "  Lee  Cbaek  t.   Quan  Wo   CboDK. 

.  CiTil  ProMduTe,  above  qaoted.  81  Cal.  222,  15  Am.  St.  Bep.  SO,  22 

i»  Look   at   Cucamics   v.   Scott,   23  Pae.  594. 

Cal.    S2e.      Ai    a    matter     of     eomw  ">  Wheeler  t.  Eantn,  130  Cal.  61S, 

there  mi^ht    be  an  adjonniineat  of  63  Fsc  <^. 
that  hearwig. 

Nnr  Trial— T) 
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bond  be  given,  it  is  effective  ootil  called  in  qnestion ;  and  it  con- 
tinues effective,  although  so  questioned,  until  twenty  days  have 
expired,  and  the  sureties  thereon,  or  other  sureties,  have  failed  to 
justify. 

2.  JUSTIFICATION  OP  SURETIES  UPON  THE  NEW  BOND  BE- 
QUIEED  UNDEE  SECTION  954,  CODE  OF  CITIL  PBOCEDUBE. 

The  initial  appearance  of  this  provision  in  the  code  was  by  the 
amendment  of  1895.'^  It  was  amended  in  1906,*'  by  the  addition 
of  the  clause,  "or  that  the  bond  has  been  lost  or  destroyed,"  and 
again  in  1907,"  by  the  clause  making  the  section  applicable  to  the 
district  courts  of  appeals  as  well  as  the  supreme  court.  But  these 
latter  amendments  had  no  effect  upon  the  clause  as  to  justification, 
nor  has  the  latter  any  connection  whatever  with  the  remainder  of 
the  section  of  which  it  forms  a  part.  As  heretofore  noted,  the  justifi- 
cation here  provided  for  refers  exclusively  to  bonds  to  stay  execu- 
tion, and  to  such  as  relate  to  appeals  from  money  judgments 
alone,  while  the  section  originally  applied  to  undertakings  on 
appeal  only." 

The  justification  here  provided  for  is  also  wholly  distinct  from 
that  required  by  section  948.  It  has  been  said  that:  "1.  It  con- 
templates that  a  perfect  bond  had  been  prepared  and  filed  in  the 
first  instance,  and  that  the  imperfections  thereto  subsequently 
arose;  2.  It  contemplates  appeals  from  money  judgments;  3.  It 
gives  the  court  or  judge  authority  only  to  order  a  new  bond ;  and 
i.  It  in  no  way  provides  for  a  further  or  second  justification  of 
the  sureties  upon  the  original  bond.""  The  phraseology  here  made 
use  of  is  not  free  from  ambiguity,  and  has  been  often  and  justly 
criticised  on  this  account ;  but,  in  the  main,  it  expresses  with  a  cer- 
tain clearness  the  salient  elements  of  distinction  between  the  two 
classes  of  justification.  The  language  of  the  statute  is  itself  not 
free  from  serious  objections,  besides  those  already  pointed  out." 
For  example,  the  phrase,  "as  a  condition  to  the  maintenance  of 
the  appeal,"  is  meaningless;  or  it  must  be  so  construed  to  avoid 
a  fatal  inconsistency."    Aside  from  this,  however,  tiie  provision  is 

*i  Stata.  1S05,  p.  50.  "  In  Menfirlder  t.  Spring,  130  CaL 

**  Stats.  1906,  p.  52.  eia,  60  Pae.  251,  it  w»b  neceSBBry  to 

■■  State.  1607,  p.  S70.  to  constms  thia  pliraie.     The  tnprtme 

**  See  aection  Hi,  ante,  note  ISb.  court  held  that   it  coutd  not  be  eon- 

M  See  Bayer  *.  Superior  Court,  110  itmed  aa  diseriminatiug   ag&iuit  ^p- 

Cal.  401,  42  Pac.  892.  paUanti  who  havs  dolj  perfected  Uitir 

<*  S«e  iectioo  214,  ant«,  nets  ISIl  appeaU  and  yet  have  not  givon  auiEB- 


gmzeJ  By  Google 


12S1  jnSTIFKUTION  OF  SUBXTBS.  ~S  ^28 

cleatly  limited  in  its  application  to  stay  bonds  on  appeals  from 
money  judgments,  as  distingruisbed  from  ordinaiT'  undertakings, 
and  those  to  stay  execution  of  judgments  other  than  those  which 
require  the  payment  of  money.  It  is  also  clear  that  it  contemplates 
a  new  bond  rather  than  merely  a  second  jnstifieation  of  the  sureties 
upon  the  old  one.'* 

So  far  as  the  procedure  is  concerned,  it  would  seem  that  the 
rules  which  govern  justification  of  sureties  under  section  948,  bo 
far  as  the  same  are  applicable,  should  control  here.  There  are  no 
decisions  upon  the  point,  however,  and  the  code  provision  is  itself 
silent  upon  the  subject.  No  provision  is  made  for  notice,  and  it  is 
probable  that  the  general  rules  as  to  notice  would  be  applicable. 

8.    MHOELLANEOUS. 

Under  section  946,  Code  of  Civil  Procedure,  property  levied 
upon  under  execution  issued  under  the  judgment  appealed  from 
should  be  released  upon  the  filing  of  the  stay  bond,  regardless  of 
any  question  as  to  justification  of  the  sureties.  It  is  made  the  duty 
of  the  sheriff  to  at  once  release  the  levy,  and  he  cannot  retain 
possession  until  the  sureties  have  justified,  or  their  justification 
waived," 

Appeal  bonds  in  cases  of  appeals  from  justices'  courts  to  the 
superior  courts  are  provided  for  in  section  978,  Code  of  Civil  Pro- 
cedure, and  justification  was  also  provided  for  in  the  same  section 
prior  to  the  amendment  of  1909,**  under  which  provision  is  made 
for  such  justification  in  new  section  978a.  The  respondent  may 
except  to  the  sureties  within  five  days  after  filing  the  undertaking, 
and  the  appellant  has  five  days  thereafter  in  which  to  justify. 

dent  itar  bondi;  that  it  innit  be  sub-  msnt  appealed  tiom."    The  three  hnn- 

□rdinated  to  the  deflnite  and  explieit  dred    dollar    undertaking    on    appeal 

proviiioD    in   the   last    claoBe   of   the  eoold  hardlj  be  re^rded  m  a  source 

Beetion   that  upon  the  failure  of  the  from  irhieh  payment  of  the  judgmeat 


juetifr,    "eiecution    may  might  be  obtained  in  the  event  of  a 

issoe  tipon  the  judgment  aa  if  no  ud-  fauve  of  the  appeaL 

dertaking  to  stay  execution  had  been  an  The  proceedings  are  confined  to 

given";   and   that    failure  to   give   a  the  trial  court — "that  from  which  the 

new  atay  bond  ie  not  to  be  a  ground  appeal  was  taken."     The  amendment 

for  diemiaaing  the  app»l,  aa  though  a«   to   bonds    loet   or   deetrojed   has, 

it  had   never  been   perfected,  ^   the  therefore,    no    application.     The    aole 

pbiBBe  here  under  coneideration  seema  condition  is,  "When  it  is  made  to  ap- 

to  suggest.  pe«r  to  the  satisfaction  of  the  court 

Attention    might    also    have    been  or  the  jndge  thereof,"  etc. 

directed  to  that  other  phrase,  "and  the  **  Sam   Yuen  v.   MeMaoo,  99  Cal. 

bond  or  undertaking  inadequate  as  se-  497,   34   Pae.   80. 

cority  for  the  faymenl  of  the  jndg-  m  Stati.  IftOS,  a.  695. 
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Unless  be  doeq  so  "the  appeal  must  be  regarded  as  if  no  soch  tmdei 
taking  had  been  given."  The  provisions  of  section  978  cover  in 
more  condensed  form,  and  with  appropriate  changes,  the  generi 
scope  covered  by  sections  941  to  948,  and  the  jurisdiction  of  th 
superior  court  with  respect  to  the  justification  of  sureties  on  a; 
peals  from  justices'  courts  is  largely  analogous  to  that  of  th 
supreme  court  and  district  courts  of  appeals  with  respect  to  appeal 
from  the  superior  courts." 

•I  See  McCiadMii  v.  Superior 
Coort,  88  Cal.  74,  24  Pac  845,  for  ft 
discussion   of   Uus   point,     Sm,   alio. 
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CHAPTER  ^'yxviii. 

RECORD  ON  APPEAL  PROM  THE  JUDGMENT. 

J  £29.     What  conatitutfa  th«  recoid  on  appesl  from  the  judgment. 
§  £30.     Wh&t  cmiatitntM  the  judgment-roU. 

§  229.  What  Ootutitiitei  the  Record  on  Appeal  from  tbe  Judg- 
ment.— It  lias  already  been  shown  that  an  appeal  may  be  taken 
from  the  judgment  in  an  action  or  proceeding.  It  ia  here  pro- 
p<Mied  to  consider  the  record  by  which  such  appeal  most  be  sup- 
ported. This  matter  was  regulated  by  section  346  of  the  old  Cali- 
fornia Practice  Act,  which,  as  enacted  in  1851,  was  as  follows :' 

"Sec.  346.  On  an  appeal  from  a  final  judgment  the  appellant 
bhall  furnish  the  court  a  copy  of  the  notice  of  appeal,  the  judg- 
ment-roll, and  the  statement  annexed,  certified  by  the  clerk  to  be  a 
correct  copy.  On  appeal  from  a  judgment  rendered  on  an  appeal, 
or  from  an  order  made  at  a  special  term,  the  appellant  shall  fur- 
nish the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment 
or  order  appealed  from,  and  a  copy  of  the  papers  used  on  the  hear- 
ing of  the  court  below;  guch  copies  to  be  certified  by  the  clerk  to  be 
correct  If  any  written  opinion  be  given  on  rendering  the  judg- 
ment, or  making  the  order  in  the  court  below,  a  copy  shall  be  fur- 
nished. If  the  appellant  fail  to  furnish  the  requisite  papers  the 
appeal  may  be  dismissed." 

In  1854*  this  section  was  amended  so  as  to  leave  out  the  words 
"made  at  a  special  term,"  and  so  as  to  insert  the  words  "if  there 
be  one,"  after  words  "statement  annexed."  In  other  respects  the 
section  was  substantially  the  same  as  before. 

In  1864  the  section  was  amended  so  as  to  read  as  follows:* 

"Sec.  346.  On  an  appeal  from  a  final  judgment  the  appellant 
shall  furnish  the  court  with  a  transcript  of  the  notice  of  appeal, 
th&  pleadings  or  amended  pleadings,  as  the  case  may  be,  ■which  form 
the  issues  tried  in  the  eaae,  the  judgment,  and  such  parts  of  the 
judgment-roll  and  no  more,  as  are  necessary  to  present  or  explain 
the  points  relied  on,  and  the  statement  if  there  be  one,  certified  by 
attorneys  of  the  parties  to  the  appeal,  or  by  the  clerk,  to  be  correct. 

■  Laws  oi  1863-04,  p.  247. 
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On  an  appeal  from  a  judgment  rendered  on  an  appeal,  or  from  an 
order,  the  appellant  shall  furnish  the  court  with  a  copy  of  the  no- 
tice of  appeal,  the  judgment  or  order  appealed  from,  and  a  cop^ 
of  the  papers  used  on  the  bearing  in  the  court  below,  Buch  copies 
to  be  certified  in  like  manner  to  be  correct  If  any  written  opinion 
be  placed  on  file  in  rendering  the  judgments,  or  making  the  ordet 
in  the  court  below,  a  copy  shall  be  furnished.  If  the  appellant  faiJ 
to  furnish  the  requisite  papers  the  appeal  may  be  dismissed." 

The  section,  as  thus  amended,  stood  until  the  adoption  of  th( 
Code  of  Civil  Procedure.  The  sections  of  the  code  which  corres- 
pond to  section  346  above  quoted  are  sections  950  and  951.  The 
latter  relates  to  appeals  from  judgments  rendered  on  appeal  anc 
from  orders ;  the  former  relates  to  appeals  from  judgments  rendered 
in  the  court  in  which  the  action  was  commenced.  Section  951  was 
as  first  enacted,  as  follows : 

"Sec.  951.  On  appeal  from  a  judgment  rendered  on  an  appeal 
Or  from  an  order,  except  an  order  granting  or  refusing  a  new  trial 
the  appellant  must  furnish  the  court  with  a  copy  of  the  notici 
of  appeal  of  the  judgment  or  order  appealed  from,  and  of  the  bil 
of  exceptions  relating  thereto." 

In  1874  the  section  was  amended  so  as  to  substitute  the  word 
"of  papers  used  on  the  hearing  in  the  court  below,"  in  place  o: 
the  words  "of  the  bill  of  exceptions  relating  thereto,"  at  the  em: 
of  the  section.     In  other  respects  the  section  was  unchanged. 

The  other  section  above  referred  to  is  in  relation  to  judgment 
other  than  those  rendered  on  appeal.  This  section  as  first  enactei: 
was  as  follows: 

"Sec.  950.  On  an  appeal  from  a  final  judgment  the  appellan 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  th< 
pleadings  or  amended  pleadings,  which  form  the  issues  tried  ii 
the  ease,  the  judgment,  bills  of  exception,  and  such  other  parts  o 
the  judgment-roll,  and  no  more,  as  are  necessary  to  present  or  ex 
plain  the  points  relied  on." 

In  1874  this  section  was  amended  so  as  to  read  as  follows: 

"See.  950,  On  an  appeal  from  a  final  judgment,  the  appellan 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  th< 
judgment-roll,  and  of  any  bill  of  exceptions  or  statement  in  th' 
case  upon  which  the  appellant  relies.  Any  statement  used  on  mo 
tion  for  a  new  trial,  or  settled  after  decision  of  such  motion,  whei 
the  motion  is  made  upon  the  minutes  of  the  court,  as  provided  ii 
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*■  Aritona:    Seetion  1485,  B«viaed 

Statntee  {section  278,  Ciril  Practice) : 
""EvtTj  pttpcT  filed  in  &  ease  ahftU  eon- 
Btitute  a  part  of  tbs  record  of  the 
ease,  including  depoBitiona  and  all 
written  eridence  and  exhibits  offered 
or  admitted  in  evidence;  and  no 
papen  ttiiu  filed  ot  admitted  in  eii- 
dence,  or  offeted  in  CTidence  and  re- 
jected by  the  court,  netid  be  incor- 
porated in  a  itatement  of  f^eta  in 
order  to  make  it  a   part  of  the  rec- 

Section  1486  (eection  ET7)  providM 
for  extending  in  longhand  the  re- 
porter's notes,  the  transcript  of  irhieh, 
frben  thus  made,  certified  and  filed, 
shall  constitute  a  pftrt  of  the  record 
of  the  case." 

Sections  I4M,  1491  and  U92  (sec- 
tions 2S1,   £82   and   283,   Civil   Prae- 


section  €61,  or  taj  bill  of  ezceptioiu  settled  as  provided  in  section 
649  or  650,  or  used  on  motion  for  a  new  trial,  may  be  oeed  on  ap- 
peal from  s  final  judgment,  eqaally  aa  upon  appeal  from  the  order 
granting  or  refusing  the  new  trial.  "** 

0788  (1155),  or  nsed  on  the  motion 
for  a  new  trial,  ma^  be  used  on  ap- 
peal from  a  final  judgment  equallj 
as  upon  appeal  from  the  order  grant- 
ing or  refusing  a  new  trial," 

The  esseotial  differences  between 
the  Uontana  and  California  swtioQ 
(950,  Code  of  Civil  Procedure)  are 
outlined  in  italics.  Section  7113  (sec- 
tion 1737,  Code  of  Civil  Procedure), 
corresponding  with  seetion  B51,  is 
identical  therewith,  except  as  to  the 
provision  with  respect  to  appeals 
from  "judgments  rendered  on  an  ap- 
pealj"  which  are  omitted  from  the 
Montana  practice  altogether,  as  the; 
are  from  the  California  practice,  ex- 
cept as  to  this  and  certain  other  pro- 
visions that  have  been  overlooked. 
The  Montana  provision  in  the  above 
seetion,  "or  of  such  parts  thereof  as 
may  be  necessaiy  to  be  considered  on 
the  appeal,"  offers  the  parties  an  op- 
portumty  to  eliminate  unnecnsarj 
expense  In  the  preparation  of  the 
record. 

See  note  1,  section  26S,  pott,  as  to 
the  transcript  on  appeal. 

Nevada:  Seetion  3435,  Cutting's 
Compiled  Laws  (section  340,  Civil 
Practice),  which  covers  the  subject  of 
both  the  California  sections,  is  as 
follows; 

"On  an  appeal  from  a  final  judg- 
ment, the  appellant  shall  furnish  the 
court  with  a  transcript  of  the  notice 
of  appeal,  and  the  statement,  if  there 
be  one,  certified  by  the  respective  at- 
torneys of  the  parties  to  ths  appeal, 
or  by  the  clerk  of  the  court.  On  an 
appeal  from  a  judgment  rendered  on 
an  appeal,  or  from  an  order,  the  ap- 
pellant shall  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  the 
judgment  or  order  appealed  from, 
and  a  copy  of  the  papers  used  on 
the  hearing  in  the  court  below,  such 
copies  to  be  certified  in  like  manner  to 
be  correct.  It  any  written  opinion 
be  placed  on  file  in  rendering  judg- 
ment or  making  the  order  in  the 
court   below,  s   copy   shall   b«   fur- 


2M,  pott,  note  Sb. ' 

Bee  note  S,  seetion  254,  a«  to  bill 
of  exceptions;  note  3b,  section  230,  as 
to  jndgment-rall;  note  1,  section  265, 
as  to  transcript  on  appeal.  See,  also, 
section  168,  ante,  note  8,  as  to  record 
on  appeal  from  new  trial  order. 

Idahcr  Sections  4813  and  4819,  Re- 
vised Codes,  are  identical  with  the 
two  California  sections  quoted  in  the 
text 

If ontona ;  Seetion  7112,  Gevised 
Codes  (act  approved  February  26, 
1»07,  section  1),  is  as  follows: 

"On  an  appeal  from  a  final  judg- 
ment, the  appellant  must  furnish  the 
court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment-roll  or  of 
meh  partt  thereof  as  jnay  be  necei- 
imy  to  bt  eoturidered  on  the  appeal, 
and  of  any  bill  of  exceptions  upon 
which  the  appellant  relies.  Any 
statement  of  the  eate  settled  after 
the  decision  of  the  motion  ^or  a  nev) 
tHoI,  when  the  motion  is  made  upon 
the  minutes  of  the  court,  as  provided 
for  in  section  0796  (1173),  or  any  biil 
of  exception*  settled  as  provided  for 
in  MoUon  67S7  (1151),  oi  in  seetion 
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The  foregoing  shows  the  various  provisions  of  the  statute  in  rela- 
tion to  the  record  on  appeal  from  a  final  judgment.  It  will  b€ 
observed  that  aside  from  the  notice  of  appeal,  which  hes  been  full; 
eonsidered,  the  requirement  is  that  upon  an  appeal  from  a  final 
judgment  (other  than  one  rendered  on  appeal)  the  appellate  court 
shall  be  furnished  with  the  judgment-roll,  and  the  statement  or  bill 
of  exceptions.*  These  documents,  with  the  notice  of  appeal,  con- 
stitute the  record  upon  appeal  from  the  judgment.  And  the  appel- 
late court  is  confined  to  such  record,  and  cannot  consider  anything 
not  embraced  in   it     This   rule   has   been   frequently   announced. 

nished,     cwtified     in     like 


It  will  be  observed  that  no  men- 
tion is  made  here  of  any  bill  of  ei- 
ceptionB.  The  use  of  the  phrase  "and 
the  Btatement,  if  there  be  one,"  ia  an 
intimation  merely  that  tbe  order  Inay 
be  upon  affidavits.  See  section  343:^, 
which  suggests  an  appeal  from  such 
an  order  without  any  statement.  See 
Dote  1,  section  265,  po«E. 

New  Mexico:  Section  268S,  sub- 
section 172,  Compiled  Laws,  is  par- 
tially as  follows; 

"In  all  cases  tried  by  the  court, 
either  with  or  without  tbe  interven- 
tion of  a  jury,  the  testimony  and  all 
ruUngs  of  the  court  shall  be  taken 
down  by  the  court  stenographer,  un- 
less naived  by  the  parties  to  the 
action In  all  actions  the  tes- 
timony taken  by  a  referee,  the  tran- 
scribed notes  of  the  stenographer, 
and  all  motions,  orders  or  decisions 
made  or  entered  in  tbe  progresa  of 
the  trial  of  any  action  shall  became 
and  be  a  part  of  the  record  for  the 
purpose  of  having  the  cause  reviewed 
by  the  supreme  court  ....  and  it 
shall  not  be  necessaiy  to  prepare  or 
have  settled,  signed  or  sealed  any 
bill  of  exceptions  in  order  to  make 
any  of  such  matters  a  part  of  the 
record  in  such  action.  .  .  .  .  " 

Section  S96  provides  the  method 
for  the  preparation  of  what  is  de- 
scribed as  the  common-law  bill  of 
eiceptions.  Sections  894  and  895 
prescribe  the  practice  as  to  the  prepar- 
ation, filing,  serving,  certiBcation,  etc., 
of  the  transcript  on  appeal.  Bee  note 
1,  section  265,  post. 

Sovth  Dakota:  Section  443,  Code 
of  Civil  Procedure,  prescribes  the 
contents  and  method  of  preparation, 


etc.,  of  tbe  record  on  appeal.  Sec 
note  1,  section  26S,  pott. 

Section  308  provides  that  "4  bill 
of  eiceptions  or  statement  of  the  case 
used  upon  the  bearing  of  a  motloc 
for  a  new  trial,  or  a  bill  of  excep- 
tions prepared  as  provided  in  aectioi 
296,  or  a  statement  of  the  case,  pre- 
pared after  Judgment  in  the  mannei 
provided  in  section  303,  and  withii 
the  same  time  after  judgment  as  if 
allowed  for  the  preparation  of  a  bill 
of  exceptions,  may  be  used  on  ap- 
peal from  the  final  judgment;  suet 
Statement  shall  only  contain  th( 
grounds  argued  before  the  court  foi 
a  new  trial,  and  so  much  of  the  evi 
deuce  or  other  matter  as  may  be  nee 
essary  to  explain  them,  and  it  sbal 
be  the  duty  of  the  judge  to  excludi 
all  other  evidence  or  matter  from  thi 
statement." 

Utah:  Section  3302,  Compiled  Idtws 

Erovides  that  "Che  jadgment-rotl  anc 
ill  of  eiceptions,  if  there  be  one 
shall  constitute  the  record  on  appe» 
to  the  supreme  court." 

Section  3316  preecribes  that  tbi 
original  papers  sball  constitute  thi 
record,  unless,  for  good  cauee  shown 
copies  are  sent  in  lieu  of  the  orig 
inals.  See  note  1,  section  265,  post 
as  to  transcrijn:  on  appeal. 

Tbe  same  section  requires  a  eerti 
flcate  that  an  undertaking  in  dui 
form  has  been  properly  filed,  unlesi 
waived  by  stipulation. 

*  The  statement  on  appeal,  nndei 
the  old  Practice  Act,  and  the  bill  ol 
exceptions  are  in  reality  portions  ol 
the  judgment-roll,  as  will  appear  fron 
tbe  chapters  in  relation  to  those  docn 
ments,  but  a  practice  has  grown  vj 
of  speaking  of  them  as  if  they  wen 
something  diSeienL    Sm  section  252 
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Thus  in  Karth  y.  Orth,*  the  appeal  waa  from  the  judgment,  and  the 
opinion  of  the  eonrt  waa  as  follows :  "There  heing  in  the  record  no 
statement  on  appeal,  we  are  confined  to  the  jndgment-roll,  which 
being  regular,  the  judgment  must  be  aSSrmed."  So  in  Harper  t. 
Minor,*  where  there  were  several  appeals,  one  of  which  was  from 
the  judgment.  Sawyer,  J.,  delivering  the  opinion  said:  "On  ap- 
peal from  the  judgment  where  there  is  no  statement  we  can  only 
consider  matters  appearing  in  the  judgment-roll.  This  has  been  so 
often  held  and  so  long  settled  that  there  ought  to  be  no  further 
occasion  to  repeat  it."  So  in  Abbott  t.  Douglass,'  Shafter,  J.,  de- 
livering  the  opinion,  said:  "There  is  a  diversity  of  interlocutory 
orders  and  other  entries  in  the  transcript,  showing  in  detail  the 
movement  of  the  cause  in  the  court  below,  and  on  which  the  appel- 
lant relies  in  the  main  to  make  out  that  the  judgment  is  erroneous. 
But  inasmuch  aa  these  entries  are  not  embodied  in  a  statement,  they 
were  for  that  reasou  improperly  inserted  in  the  transcript,  and  the 
respond^it  very  properly  insists  that  the  qnestion  of  error  is  to  be 
treated  on  the  judgment-roll  alone."  So  in  Wetherbee  v.  Carroll,' 
Sawyer,  J.,  after  explaining  the  different  methods  provided  by  the 
statute  for  presenting  questions  to  the  supreme  court,  said : 

"On  these  appeals  there  may  or  there  may  not  be  a  statement 
annexed  to  the  judgment-roll  as  the  parties  may  desire.  The 
judgment-roll  itself  is  a  record  for  an  appeal,  and  there  may  be  no 
occasion  for  anything  further  to  present  the  question  raised.  But 
it  has  been  settled  from  an  early  day  that  on  appeal  from  a  judg- 
ment without  a  statement,  nothing  is  brought  up  or  is  a  part  of  the 
record  on  appeal  except  the  judgment-roll ;  and  no  question  arising 
outside  of  the  roll  can  be  considered.  If  any  further  record  is 
required  it  must  be  made  in  the  form  of  a  statement.  Now,  hnw> 
ever,  exceptions  may  be  taken  and  settled  at  the  trial  in  the  mode 
prescribed  by  sections  188,  189,  and  190.  (See  More  v.  Del  Valle. 
28  Cal.  170.)  These  under  section  203  are  annexed  to,  and  form 
part  of  the  judgment-roll,  and  therefore  constitute  a  part  of  the 
record  on  appeal  from  the  judgment  on  the  judgment-roll  alone." 

So  in  Sutter  v.  San  Francisco,*  it  was  held  that  an  order  on  mo- 
tion to  strike  out  a  part  of  a  pleading  could  not  be  reviewed  on 
appeal  from  the  judgment  without  a  statement,  and  the  court  said : 
"It  is  undoubtedly  true  that  orders  striking  out  immaterial  por- 

•  10  CaL  102.  ■  33  Cal.  S49.     See,  bJso,  Stiathern 

>  27  CaL  107.  V.  Dakim,  63  Cal.  478. 

t  28  CaL  29S.  •  36  CaL  112. 
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tions  of  a  pleading,  aiid  orders  austaining  deiutirrers  are  not  appeal- 
able; and  it  is  equallj  true  that  on  an  appeal  from  a  judgment 
without  a  statement,  no  question  can  be  determined  that  is  not  pre- 
sented by  the  judgment-roll;  and  since  these  propositions  have 
been  announced  over  and  over  again,  times  almost  without  number, 
we  should  suppose  that  by  this  time  it  would  have  been  found  out 
that  an  attempt  to  maintain  the  contrary  in  oral  or  printed  argu- 
ments is  a  useless  expenditure  of  labor  and  money." 

So  in  Emeric  v.  Alvarado  **  it  was  held  that  on  an  appeal  from 
the  judgment  the  examination  of  the  appellate  court  is  confined 
to  the  judgment-roll,  and  any  bill  of  exceptions,  or  statement  on 
motion  for  new  trial,  or  statement  of  the  case  relied  on  by  the 
appellant,  and  that  the  questions  to  be  considered  must  arise  on 
these  papers,  otherwise  the  duty  of  deciding  them  is  not  devolved 
upon  that  court.  So  iu  Jue  Fook  Sam  v.  Lord '"  it  was  held  that 
questions  not  arising  upon  the  face  of  the  judgment-roll  could  not 
be  considered  unless  embodied  in  a  statement  or  bill  of  exceptions. 
So  in  Spence  v.  Scott, "^  as  to  a  certain  question  which  was  not  pre- 
sented on  the  face  of  the  judgment-roll,  it  was  said:  "Manifestly 
the  question  cannot  be  presented  without  a  bill  of  exceptions."  So 
in  Bedan  t.  Tumey  **  it  was  held  that  on  an  appeal  from  the  judg- 
ment upon  the  judgment-roll  alone,  nothing  can  be  assumed  oi 
considered  that  does  not  appear  upon  the  face  of  the  roll.  So  in 
Batchelder  v.  Baker,**  the  appeal  being  on  the  judgment-roll,  it 
was  held  that  nothing  outside  o£  it  could  be  considered  in  the  deter- 
mination of  the  question  presented. 

The  rule  laid  down  in  the  above  cases  has  been  applied  in  numer- 
ous others."*    It  is  thoroughly  well  settled  that  on  an  appeal  from 


»•  64  Cal.  529,  2  Pae.  418. 

»!•  83  Cal.  159,  23  Pac.  2-25. 

«o  97  Cal.  ISI,  31  Pae.  52,  939. 

•a  99  Cal.  849,  34  Pac.  442. 

••  79  Cal.  266,  21  Pae.  754. 

Id  Dimick  v.  Campbell,  31  Cat.  23S; 
Bush  y.  Casey,  39  Cal.  339;  Morrii 
».  Anglp,  42  Cal.  236;  Nevada  Co. 
etc.  Canal  Co.  v.  Kidd,  43  Cal.  180; 
Feeley  v.  Shirley,  43  Cal.  369, 12  Morr. 
Min.  Bep.  132 ;  Douglas  v.  Dakin,  46 
Cal.  49;  Cataniph  v.  Hayes,  52  Cal. 
33S;  Spinetti  v.  Brignardello,  S3  Cal. 
281;  Ord  v.  Cheater,  18  Cal.  77;  Mil- 
lard V.  HathawBj,  27  Cal.  119;  Ab- 
adie  t.  Carello,  32  Cal.  172;  Bacon 
V.  Bobion,  53  Cal,  399;  Stodiiart  v. 
Bulge,  53  Cal.  394;  Stratbern  v.  Da- 


kin,  63  CaL  478;  Witaon  v.  Wilmo, 
64  Cal.  92,  27  Pac.  861;  San  Fran. 
Cisco  ^vings  XJnion  t.  Myers,  76  Cal. 
624,  18  Pac.  6S6;  Paris  y,  Raynor,  71: 
Cal.  647,  IS  Pae.  7SS;  Tillman  -r. 
Averett,  82  Cal.  S76,  23  lie.  875; 
Siebe  v.  Heady  Machine  Co.,  86  Cal 
390,  as  Pae.  14;  Sichlar  v.  Look,  83 
Cal.  600,  29  Pac.  220;  Pedrorena  v 
HotchkiBB,  95  Cal.  636,  30  Pac._787; 
La  Fetra  v.  Olcrason,  101  Cal.  247,  3£ 
Pac.  765;  Lee  Sack  Sam  v.  Gray,  104 
Cal.  243,  38  Pac.  85 ;  Barber  7.  Mul 
ford,  117  Cal.  358,  49  Pae.  206;  Tom 
linson  v,  Ayies,  117  Cat.  568,  49  Pac 
717;  Hawley  v.  Kocber,  123  Cal.  77 
55  Pac.  696;  Mock  y.  Santa  Rosa 
126  Cal.  330,  58  Pao.  886;  Oraogc 
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the  judgment  on  the  judgment-roll  alone  only  the  matteTS  shown 
by  the  latter  can  be  considered,  and  if  it  is  desired  to  present  mat- 
ters for  the  consideration  of  the  appellate  court  which  do  not  ap- 
pear on  the  face  of  the  jadgmect-roll,  it  is  necessary  to  prepare 
a  statement  or  a  bill  of  exceptions,  and  embody  therein  the  matter 
involved.'** 

Matters  which  appear  in  the  roll  need  no  further  record.  For 
as  was  said  in  Wetherbee  v.  Carroll,  above  cited,  "the  judgment- 
roll  itself  is  ft  record  for  an  appeal."  Thus  errora  in  the  pleadings 
can  be  reviewed  upon  an  appeal  from  the  judgment  upon  the  judg- 
ment-roll," and  indeed  that  is  the  only  way  in  which  errors  in  the 


OroneTs'  Bank  t.  Duneaa,  133  Cal. 
254,  85  Pac.  469;  Maderift  v.  Ray- 
mond etc.  Co.,  139  Gal.  128,  72  Pac. 
915;  Jahngton  v.  Callahan,  14G  Gal. 
212,  79  Pac.  870. 

So  in  tbe  foUoniDg  decieiona  of 
other  Htates:  Qolden  ete.  Co.  v.  Smith, 

2  Da-k.  377,  11  N.  W.  98;  St.  Croix 
etc.  Co.  T.  Pennington,  2  Dak.  487, 
11  N.  W.  497;  Oregonian  By.  Co.  v. 
Wright,  10  Or.  162;  HajB  v.  Cniteher, 
10  Idaho,  260,  TT  Pac.  620;  Taylor 
y.  McCormIck,  7  Idaho,  524,  64  Pae. 
239;  Williams  v.  Boise  etc,  Co.,  11 
Idaho,  233,  81  Pac  646;  Swanion 
V.  Groat,  12  Idabo,  148,  85  Pac.  384; 
In  re  Paige,  12  Idaho,  410,  86  Pac. 
273;  Rumoey  etc.  Co,  v.  Detroit  etc. 
Co.,  19  Hont.  5S7,  49  Pae.  395;  State 
T.  Millia,  19  Mont.  444,  48  Pac.  773; 
Beach  V.  Spokane  etc.  Co.,  25  Mont. 
378,  65  Pae.  Ill;  Cornieh  v.  Floyd- 
Jonea  Co.,  26  Mont.  153,  155,  66  Pac. 
839;  Eioereon  v.  UJiNair,  28  Mont. 
578,  73  Pac.  121;  McCausland  v. 
Lamb,  7  Nev.  238;  Neil  t.  McDaniel, 
4  Nev.  436;  State  v.  Wallin,  6  Nev. 
280;    Goose   Biv«r   Bank   t.   Gilmore, 

3  N.  D.  188,  54  N.  W.  1032;  Walling 
V.  Bofni,  9  Idaho,  740,  76  Pae.  318, 
2  Ann.  Gas,  720;  P^rrell  v,  Oregon 
Gold  Co.,  31  Or.  463,  49  Pac.  876; 
Tatum  V.  Massie,  29  Or.  140,  44  Pae. 
494;  State  t.  Court,  28  Uont.  22T, 
72  Pac.  613. 

The  insufficiency  of  the  evidence, 
and  rulings  of  tbe  trial  court  thereon, 
and  a  variance  between  pleading  and 
proof,  can  be  reriewed  1^  bill  of  ei- 
eeptioiu  alone.  Lindsley  v.  Iiewia 
(Colo.),  112  Pac.  538. 

&  judgment  must  be  affirmed  in  & 
cu»  where   none  of   the  errora   as- 


signed can  be  reiiewed  without  a 
statement,  and  there  is  none.  Mc< 
Donald  T.  Van  Houteo,  59  Wwh. 
593,  110  Pac.  428.  So  where  no  ap- 
peal is  taken  from  the  new  trial 
order,  and  the  record  presented  for 
filing  discloaea  that  there  was  no 
statement  on  appesl  or  bill  of  excep- 
tions ever  settled  or  filed,  the  only 
thing  tbe  appellate  court  can  con- 
sider is  the  jadgm eat- roll,  and  if  the 
irregularity  or  error  does  not  appear 
on  tbe  facs  thereof,  tbe  judgment 
must  be  affirmed.  Kirman  v.  John- 
son, 30  Nev.  146,  93  Pac.  500,  96 
Pac.  1057;  WUliama  t.  Hice,  13  Nev. 
234;  Nesbitt  T.  Chieholm,  16  Nev. 
39;  Sobinson  t.  Benson,  19  Nev.  331, 
10  Pac.  441;  Beinhart  v.  Company 
"D,"  23  Nev.  369,  47  Pac.  979; 
Adams  t.  Sogers,  31  Nev.  163,  102 
Pae.  699. 

loi  See  cases  cited  in  the  previous 
note,  and  in  notes  cited  in  the  fol- 
lowing section.  The  prineiple  is  the 
same,  whether  the  rule  is  stated  one 
way  or  another.  To  say  that  on  an 
appeal  on  tbs  judemcnt-roll  alone 
nothing  will  be  considered  which  does 
not  appear  there  is  tbe  same  as  to 
say  that  inattera  not  presented  on  the 
face  of  the  jnilgment-roll  cannot  be 
considered  unlns  embodied  in  a  state- 
ment or  bin  of  exceptions;  or,  that 
a  certain  matter  is  not,  by  law,  made 
a  part  of  the  judgment -roll,  and 
therefore  it  cannot  be  reviewed  unless 
embodied  in  a  statement  or  bill  of  ex- 
ceptions. 

"  Putnam  t.  Lamphier,  36  Qkl. 
151;  Jones  v.  City  of  Petaluma,  38 
Gal.  230;  Smith  v.  Lawrence,  38  CaL 
24,  99  Am.  Dec  344. 
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pleadings  can  be  reviewed."  So  if  the  findings  do  not  auppoi 
the  judgment,  the  remedy  is  to  appeal  from  the  judgment  on  th 
j  ud  gmen  t-roll .  •  *• 

It  is  common  to  speak  of  the  judgment-roll  as  something  distinc 
from  the  statement  on  appeal  or  bill  of  exceptions.  The  terms  ar 
used  in  this  way  even  in  statutes  and  decisions.  But  as  will  b 
shown  in  the  chapters  in  relation  to  statements  on  appeal  and  bill 
of  exceptions,  those  documents  are  in  reality  parts  of  the  rol 
There  is  a  certain  conrenienee,  however,  in  the  above-mentioned  us 
of  the  terms,  and  as  it  cannot  result  in  any  appreciable  obscuritj 
it  will  be  followed  here.  Accordingly,  it  is  proposed  to  conside 
separately  the  judgment-roll,  statement  on  appeal,  and  biUa  o 
exceptions." 

§  230.    What    Conititntfli    the    Jodgment-roll.'— Th«    paper 

which  constitute  the  judgment-roll  are  designated  by  the  statat 
The  provision  of  the  statute  of  1851  in  regard  to  the  matter  we 
as  follows :  " 

"Sec.  203.  Immediately  after  entering  the  judgment  the  cler 
shall  attach  together  and  file  the  following  papers,  which  shall  coi 
Etitute  the  judgment-roll. 

"First.  In  case  the  complaint  be  not  answered  by  any  defen<] 
ant,  the  summons  with  the  affidavit  or  proof  of  service,  and  th 
complaint,  with  a  memorandum  indorsed  on  the  complaint  that  th 
default  of  the  defendant  in  not  answering  was  entered,  and  a  cop 
of  the  judgment. 

"Second.  In  all  other  cases  the  summons,  pleadings,  and  a  cop 
of  the  judgment,  and  any  orders  relating  to  a  change  of  parties. 

In  1862  the  section  was  amended,  but  the  only  change  was  in  th 
second  subdivision,  which,  after  the  amendment,  read  as  follows: 


i>  Mason  v.  Austin,  40  Csl.  3S5; 
Jacks  T.  Biiell,  47  Cal.  182;  Shepard 
T.  McNeil,  38  Cal.  72. 

i;»  UDlesa  relief  is  asked  for  un- 
der the  pTDvisious  of  sections  QQ3  and 
6a3a,  California  Code  of  Civil  Proce- 

The  rule  that  errors  which  appear 
on  the  face  of  the  judgment-roll  maj 
be  reviewed  without  a  statement  or 
bill  of  eieeptione  has  been  applied 
in  the  following  cases:  Cornelius  t. 
Ferguson,  16  S.  D.  113,  91  N.  W. 
460;   8.  C,   17   8.  D.  481,  97  N.  W. 


38S,  wbere  it  was  beld  that  a  findin 
that  a  tax  deed,  *oid  on  its  fac< 
wbere  a  copy  thereof  is  made  a  pai 
of  the  flndinj,  may  be  reviewed  o 
appeal  though  there  is  no  bill  of  e: 
ceptions  on   motion  for  new  trial. 

"  Huah  T.  Casey,  39  Cal.  33S 
Shepard  y.  McNeil,  38  Cal.  72. 

i  See  section  Se."),  post.  Under  tl 
OiegOQ  Code  the  "record"  ii  the  judf 
ment-roll.    Tustio  t.  Qaiint,  4  Or.  301 

i«  Laws  of  1851,  p.  82. 

s  Laws  of  1862,  p.  11». 


Digitized  By  Google 


1261  BBCOBD  ON  AFPEAL  FBOK    THX   JUDOHKNT.  §  230 

"Second.  In  all  other  cases  the  snmmoDS,  pleadings,  verdiet  of 
the  jury,  or  finding  of  tbe  court,  and  all  bills  of  exception  taken 
and  filed  in  said  action,  and  a  copy  of  the  judgment,  and  any  orders 
relatiDg  to  a  change  of  the  parties." 

In  1866  the  section  was  again  ameoded,  but  the  only  change  was 
in  the  second  subdivision,  which,  after  the  amendment,  read  as 
follows :  • 

"Second.  In  all  other  cases  the  snmmons,  pleadings,  verdict  of 
the  jury,  or  finding  of  the  court,  commissioner,  or  referee,  all 
bills  of  exceptions  taken  and  filed  in  said  action,  copies  of  orders 
sustaining  or  overruling  demurrers,  a  copy  of  the  judgment,  and 
copies  of  any  orders  relating  to  a  change  of  parties." 

The  section  as  amended  in  1866  stood  until  the  adoption  of  the 
Code  of  Civil  Procedure.  As  first  enacted  section  670  of  the  code 
wsa  substantially  the  same  as  sectitm  203  of  the  old  Practice  Act, 
as  amended  in  1866,  except  that  it  omitted  the  word  "sununons" 
from  the  second  subdivision.  In  1874  section  670  was  amended, 
but  the  only  change  made  was  in  the  second  subdivision,  which  after 
such  amendment  read  as  follows : 

"2.  In  all  otber  cases  the  pleadings,  a  copy  of  the  verdict  of 
the  jury,  or  finding  of  the  court  or  referee,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties,  and 
a  copy  of  the  judgment.  If  there  are  two  or  more  defendants  in 
the  action,  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service  upon 
such  defendant,  must  also  be  added  to  the  other  papers  mentioned 
in  this  subdivision." 

In  1876  the  section  was  amended  so  as  to  read  aa  follows : 

"Sec.  670.  Immediately  after  entering  the  judgment  the  clerk 
must  attach  together  and  file  the  following  papers,  which  constitute 
the  judgment-roll : 

"1.  In  case  the  complaint  be  not  answered  by  any  defendant 
the  summons,  with  the  aflBdavit  or  proof  of  service,  and  the  com- 
plaint, with  a  memorandum  indorsed  thereon  that  the  default  of 
the  defendant  in  not  answering  was  entered,  and  a  copy  of  the 
judgment. 

"2.  In  all  other  cases  the  pleadings,  a  copy  of  the  verdict  of  the 
jury,  or  finding  of  the  court  or  referee,  all  bills  of  exceptions  taken 
and  filed,  and  a  copy  of  any  order  made  on  demurrer  or  relating 

■  Lbitb  of  1865-Sa,  p.  SU. 
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i  to  a  change  of  partial,  and  a  copy  of  the  judgment.    If  there  ar 

I  two  or  more  defendants  in  the  action,  and  any  one  of  them  has  a) 

lowed  judgment  to  pass  against  him  by  default,  the  snmmons,  witl 

I  proof  of  its  service  upon  rach  defendant,  must  also  be  added  to  th 

-1  other  papers  mentioned  in  this  subdivision." 

it  In  1S95  the  section  received  material  amendment,*^  and  agaii 

i   §'  in  1907,*"  and  now  reads  as  follows : 

■  1  "Sec.  670.     Immediately  after  entering  the  judgment,  the  clerl 

,   -||.  most  attach  together  and  file  the  following  papers,  which  const! 

.1  tute  the  judgment-roll: — 

"1.  In  case  the  complaint  is  not  answered  by  any  defendani 
the  summons,  with  the  afFidavit  or  proof  of  service ;  the  complain 
with  a  memorandum  indorsed  thereon  that  the  default  of  the  d< 
fendant  in  not  answering  was  entered,  and  a  copy  of  the  judgment 
and  in  case  the  service  so  made  is  by  publication,  the  afiidavit  fo 
publication  of  summons,  and  the  order  directing  the  publicatioi 
of  summons ; 

"2.  In  all  other  cases,  the  pleadings,  all  orders  striking  out  an; 
pleading  in  whole  or  in  part,  a  copy  of  the  verdict  of  the  jury,  o 
finding  of  the  court  or  referee,  and  a  copy  of  any  order  made  o; 
demurrer,  or  relating  to  a  change  of  parties,  and  a  copy  of  th 
judgment;  if  there  are  two  or  more  defendants  in  the  action,  an< 
any  one  of  them  has  allowed  judgment  to  pass  against  him  b, 
default,  the  summODs,  with  proof  of  its  service,  on  such  defendant 
and  if  the  service  on  such  defaulting  defendant  be  by  publicatioi 

••  Bjtheamendmeatof  1895  (Stste.  order  directing  the  publicatioo  of  tb 

1SB5,  p.  45)   the  word  "and"  before  anminODs  ia  lueh  eases  must  alao  b 

"the    complaint,"    in    Bubdi vision    1,  Inelnded." 

waa   omitted;    the  article   "a"  befoie  "t.  Stste.  1907,  p.  720, 

"change    of    parties,"    in    the   second  Gorrea  pond  ins   piovialona   in    oOu 

EubdiviBion,    was    changed    to    "the,"  codes  are  as  follows; 

and   the   word    "upon"    before   "such  Arieona:     Section     1443,     Beviae 

defendant,"  in  the  same   subdiviaion.  Statutes:    "1.   In  ease   the   complaii 

was  chaneed  to  "on";  and  the  follow-  be   not  answered   bj   an;f   defeudau 

lug  additions  were  made:  After  "copy  the  snmmons  with  the  return  of  se- 

of   judgment,"    in    the    first   subdivi-  vice,  and  the  complaint,  with  a  memi 

sion,  the   clause,  "and  in  case  where  randum    indorsed    on    the    complaii 

the   service   so   made   be   by   pnblica-  that  the  default  of  the  defendant  i 

'                         tion,  the  affidavit  far  publication,  and  not    answering    was    entered,    and 

the  order  directing  the  publication  of  cop;    of    tbe    judgqient.     S.    In    a 

'                         summons,    must    also    be     included."  other    cases    the    summons,    pleadin 

After  "in  this  subdivision,"  st  the  end  and  a  copy  of  the  judgment,  aad  an 

of  the  second  Eubdivision,  the  clause,  orders  relating   to  a  change   of  pa: 

"and   if  the  service  on  euch  default-  ties." 
ing  defendant  be  by  publicatian,  then 
the  affidavit  for  publication,  and  the 
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then  the  affidavit  for  publicatidn,  and  the  order  directing  the  pab< 
lication  of  the  aummons." 

Nd  further  change  has  been  made  up  to  the  present  time. 

The  foregoing  shows  the  various  amendments  of  the  general 
section  in  relation  to  the  contents  of  the  judgment-roll.    But  there 


'prior  to  iMt  two  amendmenta.  (8m 
text.)    And  lev  ma  to  Judgment-roll 

on  writ  of  review,  lection  4971;  in 
proceedingi  for  diaaolution  of  eor- 
poration,  aection  6191;  in  eODtiavenj 
•ubmitted  withont  action,  section 
C(K9. 

dfontana;  Section  6806,  Bevised 
Codm  (section  1196,  Code  of  Civil 
Proeedare).  Bubdivision  1.  'tame  aa 
the  like  numbered  Bubdivision  of  the 
California  section  prior  to  tbe  1S9S 
amendment,  and  as  the  same  snbdi- 
visioD  of  the  Idaho  lection.  (Bee 
text.)     Babdivision  2  is  as  follows: 

"In  all  other  eases,  the  pleadings, 
a  copj  of  the  verdict  of  tba  jtuy, 
or  finding  of  the  court,  or  referee,  all 
bills  of  exceptions  taken  and  filed, 
all  orders,  matten,  and  proceedings 
deemed  excepted  to  without  bill  of 
exceptions,  and  a  copy  of  anj  order 
made  on  demurrer,  or  relating  to  a 
change  of  parties,  and  a  copj  of  the 
judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  an;  one 
of  them  has  allowed  judgment  to  pass 
aeainst  him  by  defaalt,  the  lummons, 
vrith  proof  of  service  of  it  upon  such 
defendant,  must  also  be  added  to  the 
other  papers  mentioned  In  this  subdi- 

Nevada:  Beetion  3300,  Catting^S 
Compiled  X<aws  (section  205,  Civil 
Piactice).  Subdivision  1  Is  identical 
with  the  like  numbered  subdivision 
of  tlte  sectians  of  the  above -noted 
states.  Subdivision  2:  In  all  other 
eases  "the  summons,  pleadings,  and  a 
cop7  of.  the  judgment,  and  any  orders 
relating  to  a  c^nge  of  parties." 

Norih  Dakota:  Section  7081,  Re- 
vised Codes.  In  part  as  follows:  "1. 
In  case  the  complaint  is  not  answered 
by  anj  defendant  the  summons  and 
complaint  or  copies  thereof,  the  afil- 
davit  for  service  of  summons  bj  pub- 
lication, if  any,  proof  of  service  and 
that  no  answer  has  been  received,  ths 
report,  if  anf,  and  a  cop;  of  the 
judgmsot. 


"Z.  In  all  other  eases,  the  sum- 
mons, pleadings  or  copies  thereof,  the 
verdict,  decision  or  report,  the  offer 
of  the  defendant,  a  eopr  of  the  judg- 
ment, the  statement  of  the  case,  if 
anj,  and  all  orders  and  papers  in  anj 
way  involving  the  merits  and  neces- 
sarily aSecting  the  judgment." 

Oklahoma:  Section  5939,  Compiled 
Iawb  of  1909,  is  as  follows:  ^'The 
record  shall  be  made  np  from  the 
petition,  the  process,  return,  the 
pleadings  subsequent  thereto,  reports, 
verdict*,  orders,  judgments,  and  all 
mateiiaj  acts  and  proceedings  of  the 
eourt;  but  if  the  items  of  an  account 
or  the  copies  of  papers  attached  to 
the  pluadings,  be  voluminous,  the 
eourt  may  order  the  record  to  be 
made  by  abbreviating  the  same,  or 
inserting  a  pertinent  desciiptioQ 
thereof,  or  by  omitting  them  entirely. 
Evidence  must  not  be  recorded." 

Oregon:  Section  206,  Lord's  Oregon 
Laws.     Partly  ma  follows: 

"1.  If  the  complaint  has  not  been 
answered  by  any  defendant,  he  (the 
clerk)  shall  attach  together  in  the 
order  of  their  filing,  issuing,  and  en- 
try, the  complaint,  summons,  and 
proof  of  service,  and  a  copy  of  the 
entry  of  judgment; 

"2.  In  all  other  cases,  he  shall  at- 
tach together  in  like  manner  the  sum- 
mons and  proof  of  service,  the  plead- 
ings, bill  of  exceptions,  all  orders 
renting  to  a  change  of  parties,  to- 
gether with  a  copy  of  the  entry  of 
judgment,  and  all  other  journal  en- 
tries or  orders  in  any  way  involving 
the  merits,  and  necessarily  affecting 
the  jndgment; 

"3.  In  all  cases,  the  clerk  shall  at- 
tach upon  the  outside  of  the  judg- 
ment-roll, a  blank  sheet  of  paper, 
upon  which  he  shall  indorse  the  nama 
of  the  eourt,  the  term  at  which  the 
judgment  was  given,  the  names  of 
the  parties  to  the  action,  and  the  title 
thereof,  for  whom  judgment  was 
given,    and    the    amount    or    nature 
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are  other  provisiona  bearing  upon  the  snbject.  Thus  it  is  provided 
hy  section  958  of  the  Code  of  Civil  Procedure  *  that  the  ju^meot 
of  the  supreme  court  ^ven  on  appeal  from  a  judgment  shall  be  ao- 
nexed  to  the  judgmfiot-roll  in  the  court  below.  So  statements  on 
appeal  under  the  old  Practice  Act  were  to  be  annexed  to  the  roll.* 
So  the  remittitur  from  the  supreme  court  is  to  be  annexed  to  the 

thereof,  and  tbe  date  of  iti  entrj  wad 
docketing." 

South  Dalcota:  Seetion  319,  Coda 
of  Civil  Proeeduie,  piovides  u  fol- 

"Unlen  tfa«  par^  or  his  attornej 
■liall  fumiBh  &  jadt:meDt-roll,  the 
eleik,    immediatelj    after    filing    the 

i'adgment  shall  attach  together  and 
le  the  following  pspera,  which  ihall 
constitute  the  juagment-roll: 

"1.  In  ease  tha  complaint  be  not 
answered  by  any  defendant  the  aum- 
inoni  and  complaint,  or  copies  thereof, 
proof  of  service,  proof  that  no  an- 
swer baa  been  served,'  the  report  if 
SDT,  and  the  judgment. 

'^'2.  la  all  otbn  cases  tbe  »um- 
mons,  pleadings,  or  copies  thereof, 
and  the  judgment,  with  an;  decision, 
verdict  or  report,  the  ofCer  of  tbe  de- 
fendant, exceptions,  case,  and  all  or- 
der* or  papers  in  anj  wa;  involving 
tba  merits  and  neeeesarilj  alteeting 
the  judgment." 

Utah :  Bection  31S7,  Compiled  Laws, 
provides  that  the  folloning  shall  con- 
stitute the  judgment-roll: 

"1.  In  case  the  complaint  be  not 
answered  bjr  any  defendant,  tbe  sum- 
mons, with  the  affidavit  oi  proof  of 
service,  and  tbe  complaint  with  a 
memorandum  indorsed  thereon  that 
the  default  of  the  defendant  in  not 
answering  was  entered,  and  a  topj  of 
tiie  judgment. 

"2.  In  aU  other  eases,  the  plsad- 
ings,  a  eop7  of  tbe  verdict  of  tbe 
jury.  Of  finding  of  the  court  or 
referee,  all  bills  of  exception  taken 
and  filed,  all  orders,  matters  and  pro- 
ceedings deemed  excepted  to  withont 
a  bill  of  exceptions,  and  a  copy  of 
any  order  made  on  demurrer,  or  r^ 
lating  to  a  change  of  parties,  and  a 
copy  of  the  judgment.  If  tbert  are 
two  or  more  defendants  In  the  action, 
and  any  one  of  them  has  allowed 
jndgmout  to  pus  against  him  by  de- 


I  he  shall  at- 


to- 


fault,  the  aommons  with  proof  of  it* 
service  upon  such  defendant,  must 
also  be  added  to  the  other  papers 
mentioned  in  tbis  subdivision." 

W<uhington:  Section  442,  Bern,  ft 
Bal  Code  (section  5124,  BaL  Code), 
is  partly  as  follows: 

"1.  If  tbe  complaint  has  not  been 
answered  by  any  defendant,  and  no 
pleading  baa  been  filed  by  an  inter- 
vener, he  shall  attach  together,  in  the 
order  of  their  filing,  issuing,  and  en- 
try, tbe  complaint,  summons,  and 
proof  of  service,  and  a  copy  of  the 
entry  of  judgment; 

"2.  In  aU  other  eaaa 
tach  together  in  like  ma 
mons  and  proof  of  aervi 
ings,  bill  of  exception 
relating  to  change  of  partict 
gether  with  *   " 

judgment,  s 

tbe   merits   and   i 
the  judgment." 

Wyoming:  Section  4028,  Compiled 
Statutes,  provides  that  "tbe  clerk  shall 
make  a  complete  record  of  every 
cause,  as  soon  as  it  is  finally  deter- 
mined, nnless  such  record,  or  soma 
part  thereof,  is  waived";  and  section 
4630  provides: 

"The  records  shall  be  made  np 
from  the  petition,  the  process,  tha 
return,  pleadings  subeequent  thereto, 
reports,  verdicts,  orders,  judgments, 
and  all  material  acts  and  proceed- 
ings of  the  court;  but  if  the  items 
of  an  account,  or  tbe  cojties  of  papers 
attached  to  tbe  pleadings  are  vol- 
uminous, the  court  may  order  the 
record  to  be  made  by  abbreviating 
the  same,  or  inserting  a  pertinent  de- 
scription thereof,  or  by  omitting  them 
entirely;  and  eTidence  most  not  be 
recorded." 

*  See  section  358  of  old  FiaetiM 
Act.    Laws  of  1S51,  p.  lOS. 

a  See  section  2S2,  pott. 
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jadgment-ron.**  And  there  ai«  special  provisions  in  relation  to  the 
jndgment-Toll  in  certain  proceedings." 

The  roll  consists  of  the  papeis  desi^ated  by  statute  and  of  no 
others.**  This  principle  is  abundantly  illustrated  by  the  decisions. 
Thus  in  Hahn  v.  Kelly,'  decided  prior  to  the  amendments  of  1895, 
it  was  held  that  the  atBdavit  and  order  for  publication  of  summons 
constituted  no  part  of  the  roll,  and  the  court  said : 

"In  oar  judgment,  it  would  have  added  to  the  completeness  of 
the  record  to  have  made  the  proof  of  service  by  publication  include 
also  the  affidavit  of  the  par^,  and  the  order  of  court  directing 
publication  to  be  made,  for  in  point  of  law  th^  constitnte  a  part 
of  the  modej  bat  the  legislature  has  not  seen  proper  to  do  so,  and 
we  can  no  more  add  to  their  will  than  we  can  take  from  it" 

f«ct  in  the  aUtute  upon  wbleh  Bej- 
nolda  T.  Harria  wm  decided  waa  rem-  - 
edied  bj  the  amendment  of  1S6S, 
aboTS  quoted,  and  the  principle  of 
that  esM  has  not  been  aubaequent]; 
aaaerted.  On  the  contmrj,  aa  irill 
appear  from  the  cases  cited  in  the 
text,  the  authorities  are  the  other 
way. 

'  34  CaL  3&I,  M  Am.  Dec.  742; 
and  see  in  thie  eoannttion,  Bharp  t. 
Daugne;,  33  Cat.  EOS;  and  the  fol- 
lowing in  aupport  of  the  rule:  In  re 
Newman,  75  Cal.  Z13,  7  Am.  St. 
Eep.  146,  le  Pac.  887;  People  v. 
Harrison,  84  Cal.  fiOT,  24  Pac.  311; 
Sichler  t.  Look,  93  Cal.  fiOO,  29  Pac. 
220;  Ia  P«tr&  t.  Oleau^n,  101  CtO. 
240,  3iS  Fae.  705;  People  t.  Thomas, 
101  Cal.  571,  36  Pac.  9;  People  t. 
Temple,  103  Cal.  417,  37  Pac.  414; 
and  after  amendment:  Kahn  v. 
Matthai,  115  Cal.  68B,  47  Pac.  898; 
San  Diego  Bank  v.  Qoodaell  137  Cal. 
420,  70  Pac.  29B;  McHatton  t. 
Bhodes,  143  Cal.  279,  101  Am.  St. 
Sep.  125,  76  Pae.  1036;  People  t. 
DaviB,  143  Cal.  673,  77  Pac.  6S1; 
Parsons  v.  Weis,  144  Cal.  410,  77 
Pac.  1007;  Boyer  v.  Paeiflc  etc  Co., 
1  Cal.  App.  54,  81  Pac.  671. 

Proof  of  service,  where  aerTieo  was 
^7  publication,  as  well  aa  the  affidavit 
and  order  for  publication,  waa  in 
Oregon  held  to  be  a  proper  part  of 
the  indement-roll.  Neff  v.  Pennoyer 
(Or.),  Fed.  Cu.  No.  13,083,  3  Saw. 


•■  B«etion  958,  Califomia  Coda  of 
Civil  Piocednre,  quoted  in  section  293, 

•  As  to  the  jndgment-roll  in  cer- 
tiorari, see  section  1077,  Califomia 
Code  of  Civil  Procedure;  Bevnoldi 
y.  Conntj  Court,  47  Cal.  604*;  and 
Baner  v.  Jnatioe'a  Court,  IIS  Cat.  84, 
46  Pac.  870;  aa  to  the  roll  in  proceed- 
ings for  the  confession  of  judgment, 
•ee  section  1134  of  the  same  code; 
in  proeeedines  for  submitting  a  eoU' 
troverar  withont  action,  see  section 
1139,  Id.;  in  proceedings  for  the  dis- 
solntion  of  corporations,  ace  section 
1293,  Id.;  in  tiMndamuf,  Qregg  t. 
Pemberton,  S3  Cal.  2S1. 

••  In  the  case  of  Reynolds  v.  Har- 
ris, 8  Cal.  617,  decided  upon  the 
statute  of  1851,  it  waa  held  the  find- 
inga  of  the  court  below  could  be 
conaideied  on  appeal,  althoueh  not 
.  embodied  in  a  atatement.  Thia  is 
equivalent  to  saying  (it  was  not  laid) 
tlkt  the  findings  eonatitnted  a  por- 
tion of  the  judgment-rolL  At  that 
time  the  statute  did  not  specify  the 
"flndinga"  or  decision  among  the 
pkpeiB  declared  to  constitute  the  roll. 
And  unless  the  decision  can  be  inter- 
preted to  mean  that  the  flndinga  were 
a  portion  of  the  "record"  in  some 
other  way  than  as  part  of  the  judg- 
ment-roll, or  by  means  of  a  statement, 
it  is  in  conflict  with  the  principle 
above  stated  that  only  thoae  papers 
sre  ^rts  of  the  roll  which  are  de- 
dared  to  b0  so  by  statute.    The  de- 

NswTiUl— so 
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So,  prior  to  the  am^idment  of  1907,  it  was  held,  upon  the  same 
principle,  that  orders  striking  ont  a  pleading,'  or  a  portion  thereof,* 
are  not  parts  of  the  jadgment-roU.  And  the  same  has  been  held 
with  respect  to  orders  refusing  to  strike  out  &  pleading,**  or  a  por- 
tion thereof,'"  as  well  aa  tha  motion  therefor.**  It  is  to  be  noted 
that  the  amendment  does  not  cover  the  last  two  items,  and,  upon 
principle,  they  ar«  perhaps  still  to  be  regarded  as  not  a  part  of  the 
roll.  So  the  affidavit  and  notice  of  motion  to  strike  out  a  pleading 
are  neither  a  p«rt  of  a  judgment-roll.  *"     So  neither  the  notice  of 


PedroTeiu  t.  Hotehkin,  95  Cal.  636, 
30  Fac.  787;  Oanceart  t.  HeorT,  »8 
Cal.  281,  33  Pac.  B2;  Foley  v.  Foley, 
ISO  CaL  33,  S5  Am.  Bt.  Bep.  147,  52 
Pac.  122;  Omoge  OrowerB'  Bank  t. 
DnncBO,  133  Cal.  254,  65  P»c.  469. 

>  Sutter  T.  San  FiandBco,  36  Cat. 
112;  Uorria  T.  Angle,  42  Cal.  236; 
N.  S.  C.  Co.  V.  Kidd,  43  Cal.  180; 
Feeley  t.  Shirley,  43  Cal.  369,  12 
MoiT.  Miu.  Bep.  132;  Doaglan  v. 
Dakin,  46  Cal.  49;  Sutton  v.  Stephan, 
101  Cal.  545,  36  Pac.  106;  Barber 
V.  Mulford,  117  Gal.  356,  49  Pac. 
206;  Hawley  v.  Koeher,  123  Cb.1.  77, 
55  Pac.  696;  and  see  Spence  v.  Scott, 
97  CaL  181,  31  Pac.  52,  839,  where  it 
wu  held  that  eueh  a  question  could 
not  be  piesented  on  appeal  withont  a 
bill  of  ezcBptiona.  See  section  229, 
ante. 

H  Strathern  t.  Dakin,  03  Cal.  478; 
Hock  T.  Bantt  Eom,  126  Cal.  330,  58 
Pae.  826. 

The  rule  in  Colorado  was  against 
the  ruling,  whether  gmntiug  or  deny- 
ing the  motion.  Brink  t.  Posey,  11 
Colo.  521,  19  Pae.  467.  In  Montana, 
in  the  early  case  of  Bank  of  Com- 
merce T.  Fnqua,  11  Mont.  2S6,  28 
Am.  St.  Bep.  461,  28  Pac.  2B1,  14 
L.  B.  A.  588,  it  was  held  that  inas- 
much as  section  290,  Code  of  Civil 
Procedure,  provided  that  an  order 
striking  ovt  a  motion  was  deemed  ex- 
cepted to  without  an  express  excep- 
tion, it  might  be  reviewed  without  a 
formal  bill  of  exceptions;  but  this 
was  not  holding  that  it  could  be  re- 
viewed without  a  record;  and  this 
distinction  was  cle&rly  drawn  in  tha 
case  of  Kleinschmidt  v.  McDermott, 
12  Mont.  309,  30  Pac.  393,  wlior«  it 
was   held   that   th»   tact   that   a   it- 


viewable  error  was  deemed  «xcepted  to 
did  not  preclude  the  ueceeeity  of  ft 
record,  and  if  the  error  did  not  ap- 
pear on  the  face  of  the  judgment- 
10 1 1  it  must  be  incorporated  in  a 
statement  or  bill  of  exeeptionB.  Tbe 
order  striking  out  a  port  of  a  plead- 
ing, undtrr  the  Montana  practice,  waa 
merely  made  apparent  on  the  face  of 
the  judgment-roll,  that  is  to  say,  upon 
the  face  of  the  pleadings;  hence,  a 
bill  of  exceptions  was  sot  necessary. 
Whereas  a  ruling  upon  evidence  ot 
an  instruction  could  not  be  brougbt 
up  otherwise  than  by  bilF  or  state- 
ment, although  the  latter  was  deemed 
excepted  to  under  section  290  of  th« 
code.  Bee  the  eases  cited  in  the  two 
above  noted.  See,  also,  Tullis  v. 
Shannon,  3  Wash.  716,  29  Pae.  449, 
and  cases  there  cited,  where  the  sama 
rule  of  practice  with  respect  to  a  rul- 
ing upon  a  motion  to  strike  out  was 

**•  See  eases  cited  in  note  9b,  abova. 

M  Barber  v.  Mulford,  117  Cal.  356, 
49  Pac.  206;  Mock  v.  Saota  Bosa,  128 
Cal.  330,  58  Pae.  826. 

w  Dimick  v.  Campbell,  31  Gal.  238; 
Morris  v.  Angle,  42  Cal.  230;  Doug- 
less  V.  Dakin,  46  Cal.  49;  Orang« 
Qrowers'  Bank  v.  Duncan,  133  CaL 
254,  65  Pac.  469.  Also,  Qraham  t. 
Linehan,  1  Idaho,  780;  Swanson  t. 
Oroat,  12  Idaho,  148,  85  Pae.  384. 

As  to  the  neceBsity  of  the  incor- 
poration of  affidavits  used  in  the  trial 
court  in  support  of  motions  in  gen- 
eral in  a  statement  or  bill  of  excep- 
tion, see  section  264,  post.  Affidavits 
io  support  of  a  new  trial  motion  must 
be  incorporated  in  a  bill  of  excep- 
tions in  certain  cases  (see  section  140, 
ante,  and  section  264,  poit),  but  in 
alt  eases  in  either  a  bill  or  statement. 
They  st«  never  a  part  of  the  jndg- 
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motion  to  dismiss  an  action "  nor  the  order  made  on  such  motion 
is  part  of  the  roll.'*  So  neither  the  notice  of  motion  for  judgment 
on  the  pleadings  '*  nor  the  order  made  upon  such  motion  ^*  is  part 
of  the  roll.  So  the  notice  of  the  overruling  of  a  demurrer  is  not  a 
part  of  the  rolL^*  So  before  the  amendment  of  1866  an  order 
anstaining  or  ovemiling  a  demurrer  was  not  a  part  of  the  roll.'* 
So  s  stipulation  that  the  plaintiff  take  judgment  on  certain  condi- 
tions is  not  part  of  the  roll."  Stipulations,  generally  speaking,  are 
not  a  part  of  the  roll;  "*  but  if  the  stipulation  takes  the  place  in 
the  record  of  any  instrument  or  paper  which  is  properly  a  part  of 

aent-TOlL  Yon  GlAhn  t.  Brennan,  81 
Cftl.  261,  22  Phc.  596;  Anderson  t. 
Sloan,  1  Colo.  33;  Beny  r.  Smith, 
2  Okl.  345,  35  Pae.  576;  Perego  t. 
Dodge,  9  Utah,  3,_  33  Pac.  221. 

Nor  are  the  minutes  of  the  eonrt 
a  part  of  the  judgment'Toll  no  as  to 
diBpenae  with  tbe  neeessity  for  a 
statement  on  an  appeal  from  an  order 
on  motion  for  new  trial  made  on  tbe 
minutes.  Perego  v.  Dodge,  9  tTtah, 
3,  33  Pbc.  221 ;  In  le  Paige,  12  Idaho, 
110,  86  Phc.  2T3. 

And  it  IB  tbe  same  with  respect  to 
aflidavits  For  continuanccB.  Inter- 
state etn.  Co.  y.  PattOD,  21  Colo.  503 
42  Pac.  673:  Everett  v.  Buchanan,  2 
Dak.  249,  6  N.  W.  439,  8  N.  W.  31; 
Bute  T.  Wallin,  6  Nev.  2S0. 

And  an  affidavit  to  support  a  mo- 
tion to  sustain  or  disBolre  an  attach- 
ment. Bowring  v.  Bovrriug,  1  Utah, 
185,  7  Pac.  716. 

And  affidavits  purporting  to  show 
errors  in  the  impanelment  of  the  jury. 
Ciowlej  T.  Cioesna  etc.  Co.,  12  Idaho, 
S30,  8S  Pae.  SSe. 

Abo  an  affidavit  to  set  aside  or 
open  a  judgment.  Whidby  etc.  Co. 
T.  N;e,  5  Wash.  301,  31  Pac.  7S2. 

The  practice  in  this  respect, 
founded  as  it  is  upon  statutory  pro- 
visions, which  differ  euentially  on 
many  points,  is  not  uniform.  Thus, 
in  Nevada  it  nas  held  iu  Weiurich 
V.   PorteouB,    12    Nev.    102,    that   the 

f roper  practice  in  the  esse  of  appeals 
rom  orders  based  on  affidavits  nas 
to  attach  tbe  affidavits  to  the  order, 
and  identity  bj  a  eertiflcate  of  the 
elerk  of  the  court  or  tbe  attorneTS. 
See  section  3432,  Cutting*!  Com- 
piled Laws  (seetioiii  337,  Civil  Prac- 
tice).    A  similar  role  existed  in  South 


Dakota,  in  section  S2I7,  Compiled 
Laws.  See  Bailey  v.  Scott,  1  S.  D. 
337,  47  N.  W.  286, 

11  Morris  V.  Angle,  42  CaL  236; 
Bacon  v.  Bobson,  S3  Cal.  369. 

1"  Stoddard  v.  Burge,  53  CaL  394. 

1*  Douglass  V.   Dakln,   46   Cal.   49. 

"  McAbee  v.  Randall,  41  Cal.  136; 
Douglass  V.  Dakin,  46  Cal.  49. 

i»  Catanich  v.  Hayes,  52  Cal.  338; 
Jacks  T.  Baldei,  97  Cal.  91,  31  Pac 

1"  Abadie  v.  Cariilo,  32  Cal.  172. 
It  has  been  otherwise  since  1866. 

A  demurrer  and  the  action  of  tbe 
court  thereon  is  a  part  of  the  record. 
Maricopa  Co.  v.  BoBSon,  4  Ariz.  335, 
40  Pac.  314;  State  v.  McQuaide,  12 
Wash.  554,  41  Pac.  897. 

1'  Spinetti  v.  Brignardello,  53  Cal. 
281 ;  and  look  at  Hayden  v.  Hayden, 
46  Cal.  332;  People  v.  HaweB,  41 
Cal.  632;  Bitter  v.  Mason,  11  Cal.  214. 

See,  also,  Filley  v.  Cody,  4  Colo. 
542.  The  parties  may  stipulate  that 
a  designated  paper  or  document  or 
instrument  may  be  a  part  of  the  rec- 
ord (Gretc  V.  Enott,  2  Idaho,  18 
(13),  3  Pac.  25);  or  that  a  r^iew 
may  be  had  upon  a  defective  record 
(Crosby  V.   North   Bonanza    Co.,   23 

Nev.  70,  42  Pac,  583);.  but  they  Can-' 
not  agree  that  "this  stipulation  shall 
''  taken  and  considered  as  a  bill  of 
;cord"  upon  which 
rt  may  take  juriB- 
I  the  ease.  Molan- 
c.  Co.,  3  Colo.  173. 
Ord,  72  Cfel.  80. 
13  Pac  1S8;  San  FraDciseo  Savings 
Union  V.  Myers,  76  Cal.  624,  18  Pac. 
686;  Siebe  v.  Hendy  Machine  Co.,  86 
C^.  390,  25  Pae.  14. 


the  appellate  cot 
diction  and  revie 
din  V.  Colorado  e 
<  SprmkelB  ^ 
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the  judgment-roll,  such  stipulation  becomes  a  part  of  the  judgment- 
roll,  and  should  be  incorporated  therein.  Thus  a  stipulation  that 
an  answer  to  an  original  complaint  shall  be  the  answer  to  an 
amended  complaint  is  a  part  of  the  pleadings,  and  when  attached 
to  the  particular  pleading  to  which  it  refers  becomes  a  necessary 
part  of  the  judgment-roll.^'"  So,  where  the  stipulation  takes  the 
place  of  findings  as  an  agreed  statement  of  facts,  it  is  a  part  of  the 
roll."*  On  the  other  hand,  if  the  stipulation  takes  the  place  of 
only  a  portion  of  the  testimony,  it  is  not  a  part  of  the  roll,  and 
must  be  incorporated  in  a  bill  of  exceptions."*  On  the  same  princi- 
ple, it  haa  been  held  that  the  report  of  a  referee  is  not  the  report 
which  is  made  a  part  of  the  judgment-roll  by  the  provisions  of  the 
section  under  consideration,  unless  it  be  a  report  on  the  whole 
cBse.^'*  Unless  it  is  a  report  on  the  whole  case,  it  is  nothing  more 
nor  less  than  a  report  of  the  testimony  upon  which  the  court  bases 
its  findings,  and,  as  was  said  in  Harper  v.  Minor,'*  "All  between 
that  [the  findings]  and  the  pleadings  drop  out  of  the  case,  and 
have  no  place  in  the  transcript  on  appeal  from  the  judgment  unless 
brought  in  by  a  statement  on  appeal"    A  memorandum  of  costs 

iT»  Kent  T.  Sui  Francisco  Savloga 
Union,  130  Cal.  401,  62  Pac.  S20. 

iTe  CoDiray  v.  Supreme  Coundl,  13T 
Cal.  384,  TO  Pac.  223.  Bnt  the  sten- 
ographer's or  referee'B  notea  cannot 
be  made  a  part  of  the  judgment-roll 
br  Btipnlation.  Uercoants'  Nat. 
Bank  t.  McKinnej,  6  8.  D.  SS,  60 
N.  W.   162. 

iTd  Siebe  V.  Hendjr  Machine  Co.,  84 
Ca\.  390,   25  Pac.   14;   and  upon  the 

Sineral  principle,  see  Gregory  t. 
regorr,  103  Cal.  50,  36  Pac.  364; 
Mnller  v.  Bowell,  110  Gal.  318,  42 
Pac.  804;  MoMenomj-  ».  White,  115 
Cal.  339,  47   Pac.   109. 

Mattera  of  evidence  not  properly 
brought  op  cannot  be  couBidered  on 
stipulation  merely.  Rom  v.  Duggan, 
5  Colo,  85;  McKeciie  t.  Ballard,  14 
Colo.  426,  24  Pac.  1;  and  see  Klimer 
T.  Schnorf,  3  Dtab,  442,  24  Pac.  809. 
Nor  does  a  stipulation  as  to  the  tes- 
timony that  ia  to  be  eonsidered  by  the 
trial  judm  make  aueh  testimony  a 
part  of  the  record  on  app«aL  How- 
ard  -    "-"     •   "■  '     """    ""    "" " 


,   Bom,   3   Wash.   262,   28   Pac. 


to  sustain  a  final  jndgm<nt.  Faulk- 
ner T.  Bendy,  103  Cal.  15,  36  Pac. 
1021;  Lee  Sack  &m  t.  Orar,  lOi 
Cal.  243,  33  Pac.  SS.  See,  alio, 
Harris  T.  S.  F.  S.  B.,  41  Cal.  893; 
Johnston  v.  Dopkina,  6  Cal.  83. 

The  finding  of  a  referee  numtioned 
in  aection  6806,  Revised  Codea  of 
Montana  (aection  1196,  Code  of  Civil 
Procedure),  is  the  "finding"  upon  the 
whole  iaaue  deeignated  in  section 
6781  (section  1140,  Code  of  CivU 
Procedure).  Murphy  t.  Patterson, 
24  Mont.  575,  5S4,  G3  Pac.  375.  And 
if  the  case  ia  turned  over  to  n  referee 
take  the  teatimony,  and 
taken  to  the  report,  such 
must  be  incorporated  in  a 
ceptions.  Klemachmidt  v. 
Her,  6  Mont.  122,  S  Pac.  SOI. 

The  referee's  report,  even  npon 
the  whole  case,  is  not  always  a  part 
of  tha  judgment- roll.  See  note  3b, 
supra.  And  see  Osbom  T.  Graves,  11 
Or.  526,  6  Pac.  227;  Van  Bibber  t. 
Fields,  25  Or.  527,  36  Pac.  526; 
Tmmmer  t.  KonraiL  32  Or.  H,  61 
Pac  44T. 


bill    of    I 


IT*  Differently     expressed,    auch    a 
report  which  will  aeive,  u  flndingi, 
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is  not  a  part  of  the  iadgmeot-roU.**  Nor  is  an  affidavit  to  open  a 
default;  "*  nor  any  of  the  proceedings  relating  to  the  appointment 
of  a  guardian  ad  litem;  *'*  nor  is  the  appearance  of  an  attorney;  *•• 
nor  an  order  setting  aside  a  default;  ***  nor  is  an  order  allowing  an 
amendment  to  a  pleading ;  '**  nor  are  miscellaneous-  afSdavits  and 
oth«r  docomentary  matter  printed  in  the  transcript;"'  nor  are 
nisceUaneoos  minute  entries,  the  usual  purpose  of  which  is  for  the 
guidance  of  the  court  in  ordering  judgment,  and  the  clerk  in  enter- 
ing the  same;  '*<  nor  is  the  testimony,***  or  the  instructiona,'*"  on- 

Blateblajr    t,     Colei,     6     Colo.    82; 

Leanied  t.  Triteb,  6  Colo.  579;  Ber- 
sondthsl  V.  Bt-iley,  15  Colo.  257,  25 
Pac.  SS;  Miller  v.  Thorpe,  4  Colo. 
App.  559,  36  Pac.  891;  Qress  t. 
EvBna,  1  Dak.  387,  48  N.  W.  1132: 
Higlej  V.  Oilmer,  3  Mont  433;  Ladd 
F.  Higlej,  G  Or,  296;  MitcheU  v. 
Powers,  IT  Or.  491,  21  Pac  451; 
MerchaDts'  National  Bank  t.  He- 
Kinney,  8  8.  D.  58,  60  N.  W.  182; 
Foi«y-Wa  da  worth  Co.  v,  Porteoni,  7 
B.  D.  34,  63  N.  W.  155;  Meeker  t. 
Gardella,  2  Wa»li.  Ter.  355,  7  Pac. 
SS9;  and  lee  Daniels  t.  Andes  Ini. 
Co.,  2  Mont.  500;  Blesring  t.  Sias,  7 
Mont,  103,  14  Pac.  863;  Conklin  t. 
Cullen,  2S  Hont.  214,  64  Pac.  502. 

The  rule  is  not  otherwise  as  to 
documentary  evidence,  whicb  shoald 
be  embodied  in  a  statement  or  bill. 
Cook  T.  HualieB,  1  Colo.  51;  Fisher 
T.  Kelly,  28  Or.  249,  SB  Pac.  67; 
Fnok  T.  Stevens  (Dr.),  109  Pac.  133; 
Keady  v.  United  Bj.  Co.  (Or.),  108 
Pac.  197.  Also,  the  record  of  jus- 
tice's court  used  at  the  trial.  Craig 
V.  Smith,  10  Colo.  220,  15  Pae.  33f 

A  transcript  of  the  leporter's  notes 
made  for  tbe  purpose  of  showing  er- 
rors must  be  brought  into  the  record 
by  a  bill  OT  statement.  Goose  Blver 
Bank   t.    Oilmoie,   3    N.   D.    188,   64 


IS  Kelly  T.  McKibben,  54  Cal.  192. 

iss  Doerfler  t.  Schmidt,  64  Cal.  ties, 
80  Pae.  816. 

iMi  Emerie  t.  Alvarado,  64  CaL 
529,  2  Pae.  41S ;  Batcbelder  t.  Baker, 
79  Cal.  266,  21  Pae.  754, 

ISO  Lyons  t.  Boach,  84  CU.  27,  S3 
Pae.  1026. 

A  special  appearance  br  an  attor- 
ney i*  not  a  part  of  the  roU,  and  must 
be  brought  up  in  a  stshtement  or  bill, 
And  not  under  the  certificate  of  the 
dark.  Bee  Syndicate  etc.  Co.  v. 
Bradley,  6  Wyo.  171,  43  Pac  79,  44 
Pae.  60. 

iM  De  Padroreoa  t.  Hotehkiss,  BS 
Cal.  636,  30  Pac.  787;  Von  Schmidt 
T.  Ton  Schmidt,  104  Cal.  547,  38  Pm. 
361. 

'—  Dowling  T.  Comerford,  99  CaL 
204,  33  Pac.  85S.  Also  Boiden  v. 
I^nch,  31  Mont.  503,  87  Pac  609. 

iH  La  Fetra  v.  OleBson,  101  Cal. 
246,  35  Pae.   765. 

Affidavits  on  motion  for  the  ap- 
pointment of  a  receiver  form  no  part 
of  the  roll.  Kennedy  etc.  Co.  v. 
Eeyes  etc  Co.,  68  Wash.  499,  lOS 
Pac  56. 

i»s  Ton  Sehntidt  v.  Widber,  99 
Cal.  811,  34  Pac.  109;  Knowles  v. 
Baldwin,  125  Cal.  224,  57  Pac.  988; 
Oalvin  v.  Palmer,  134  Cil.  428,  86 
Pac.  572. 

Also  Putnam  v.  Putnam,  8  Ari». 
182,   24   Pac.   320. 

IBS  EsUte  of  Arnas,  45  Cal.  259; 
Tillman  ».  Averett,  82  Cal.  576,  23 
Pac.  875;  Jue  Fook  Sara  v.  Lord,  83 
Cal.  159,  23  Pac.  225;  Lee  Sack  Sam 
V,  Gray,  104  Cal.  243,  38  Pac  85; 
Tomlinson  v.  Ayres,  117  Cal.  668, 
49  Pac  717. 

The  evidence  is  not  a  part  of  the 
record  unless  embodied  in  a  bill  of 
exceptions,    caM-madtf,  or  statement* 


N.  ■ 

If  the  evidence  is  attached  to  the 
report  of  a  referee,  however,  so  as 
to  be  a  part  thereof,  it  may  be 
brought  np,  along  with  such  report, 
as  a  part  of  the  judrment-Toll,  and 
no  statement  or  bill  is  required. 
Bash  V,  Culver  etc  Co.,  7  Wash.  122, 
34  Pae.  462;  Healy  v.  Seward,  5 
Wash.  319,  31  Pac.  874. 

Nor  are  depositions  a  part  of  the 
IMord.     They   must    be    incorporated 
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less  in  criminal  appeals  where  provision  is  made  for  their  incor- 
poration in  the  transcript  as  a  part  of  the  judgment-roll  aftei 
identification  and  indorsement  by  the  judge  of  the  trial  court;'*' 

in  ft  ■Utement  or  bill.  Liken*  v. 
Citin,  4  Wash.  307,  30  Pae.  80. 

And  tlie  same  maj  be  said  of  a 
motioD  to  BuppreEB  depositiona. 
Craig  V,  Young,  2   Colo.   112, 

iMt  Paris  V.  Rayner,  78  Cal.  647, 
IS  Pac.  7eSi  MatthewB  t.  Jones,  B2 
Gal.  563,  28  Pac.  597. 

In  support  of  the  rule  as  to  in- 
structions are  the  following  decisions: 
Banks  v.  Hoft,  11  Goto.  39S,  18  Pac. 
448;  Brink  t.  Posej,  11  Colo.  521, 
19  Pac.  467 ;  Witcher  t.  Watkius,  11 
Colo.  548,  19  Pac.  540. 

Where,  however,  as  is  the  Montana 
code,  inst ructions  are  made  a  part  of 
tho  judgment -roll,  either  expresalj  or 
bj  implication,  the  rule  is,  of  course, 
otherwise.  See  Wastl  v.  Montana 
etc  Co.,  24  Mont.  159,  61  Pac.  9. 

The  rule  applies  to  both  civil  and 
criminal  cases.  State  v.  Lucey,  24 
Mont.    295,    61    Pac.    994.     Bee    note 


IS  I. 

■>i  The  instructions,  under  the  pro- 
\-isions  of  section  1207,  California 
Penal  Code,  are  a  part  of  the  judg- 
ment-roll in  criminal  oases.  That  sec- 
tion provides  aa  follows: 

"Sec.  1207.  When  judgment  upon 
a  conviction  is  rendered,  the  clerk 
mast  enter  the  same  in  tbe  minutes, 
....  aad  must,  within  five  days, 
annex  together  and  file  the  following 
papers,  which  constitute  a  record  of 
the  actio^;  — 

"1.  Tbe  indictment  or  information, 
and  a  copy  of  the  minntes  of  the  plea 
or  demurrer; 

"2.  A  copy  of  the  minutea  of  the 
trial; 

"3.  The  written  instmctiont  given, 
modified,  or  refused,  with  the  indorse- 
ments thereon,  and  the  certified  tran- 
script  of    the   ehargs   of    the   court; 

"i,  A  copy  of  the  .iudgment." 
Under  sections  1093  and  1137  of 
the  same  code,  provisions  are  made 
for  both  oral  and  written  instruc- 
tions, and  for  the  certlficafion  of  the 
latter  by  the  reporter.  T7nder  these 
provisions  the  supreme  court  hsj  held 
that  the  instructions  are  a  part  of 
tb*     judgment- roll,     but    onlj    when 


be  so  indorsed,  and  the  transcript  of 
the  oral  charge,  certified  by  the  re- 
porter, is  to  be  authenticated  by  tb( 
judge  as  correct.  .  Unless  so  indorsed 
and  authenticated  they  must  be  in- 
corporated in  the  bill  of  eiceptiona. 
People  V.  Coi,  76  Cal.  281,  18  Pac 
332;  People  v.  January,  77  Cal.  179 
19  Pac.  258;  People  v.  Von,  78  Cal. 
1,  20  Pac.  35;  People  v.  O'Brien,  76 
Cal.  41,  20  Pac.  359;  People  r 
Rogers,  81  Ca!-  209,  22  Pac.  592; 
People  V.  Keeley,  81  Cal.  210,  22  Pac 

-593;  People  v.  Beaver,  83  Cal.  419 
23  Pac.  321;  People  v.  Clark,  84  Cal 
573,  24  Pac.  313;  People  v.  Bern. 
merly,  87  Cal.  117,  25  Pac.  266; 
People  V.  Ah  Lee  Doon,  97  Cal.  171 
31  Pac,  933;  People  v.  Clark,  106  Cal 
32,  39  Pac.  53;  People  v.  Gibson,  10( 
Cal.  458,  39  Pac.  864;  People  v 
Ludwig,  118  Cal.  328,  SO  Pac.  426; 
People  T.  Padilla,  143  Cal.  158,  7f 
Pac.  889;  People  v.  Cole,  127  Cal. 
545,   59    Pac.    984. 

Authentication  by  the  judge  is  es- 
sential. Neither  the  clerk  nor  th< 
reporter  ean  give  the  necessary  veritj 
to  instructions  that  are  without  tht 
authentication  of  the  judge.      Unlesi 

'bo  indorsed  and  authenticated,  at 
above  suggested,  the  instruction! 
should  be  embodied  in  a  bill  of  et 
ceptions.  But  if  properly  indorse<i 
and  authenticated,  they  may  b( 
printed  in  the  transcript  as  a  pari 
of  the  judgmeat-roll,  without  being 
incorporated  in  a  bill  of  ciceptions. 
If  they  appear  in  both  places,  ami 
there  is  a  discrepancy,  the  copy  in  th( 
judgment -roll,  if  properly  indorsed 
and  authenticated,  wilt  prevail.     Peo 

fie  V.  Clark,  106  Cal.  32,  39  Pac.  53; 
'eople  V.  Gibson,  106  Gal.  458,  3t 
Pac.  %M;  People  v.  Cole,  127  Cal, 
545,  58  Pac.  984.  If  the  instruction) 
are  oral  and  have  not  been  written  out 
and  authenticated  by  the  judge,  the 
proper  place  for  them  is  in  the  bill  ol 
exceptions.  People  v.  Gibson,  IM 
Cal.  458,  39  Pac.  864 ;  People  v.  Col«, 
1S7  CaL  54S,  G»  Pac  BM.    The  t» 
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□or  is  proof  of  service  of  an  amended  pleading;  '*™  nor  a.  bill  of 
particulars ;  *•"  nor  a  notice  of  intention  to  move  for  a  new  trial ; "» 
nor  the  motion  itself ;  "^  nor  are  findings,  when  finding?  are  not 
required,  as  where  the  judgment  is  by  default ; '"  nor  is  proof  of 
service  of  a  notice  of  decision  j'*"  nor  proof  of  service  of  notice  of 
appeal ; '"  nor  are  rules  of  court  j  ••'  nor  ia  the  opinion  of  the  court, 
when  not  a  statement  of  facts."' 

portet'a  notes  are  but  prima  faei« 
evidence  of  the  oral  charge,  and  it  ii 
the  dut;  of  the  judge,  in  nrttling  the 
bill  of  exceptions,  wherein  appear  a 
trail  script  of  his  oral  instmctions,  to 
insert  what  he  actuallj  said,  if  the 
eopj  provided  by  the  reportei  is  in- 
accurate or  erroneous.  People  t.  Cox, 
76  Cal.  2S1,  IS  Fae.  332. 

An  appeal  in  a  criminal  ease  will 
be  dismissed  nhen  the  judgment  is 
not  incoTpoiated  in  the   record  as   a 

ert  of  the  judgment- roll.  People  t. 
non,  77  Cal.  308,   19  Pac.  521. 

Except  OD  an  appeal  from  a  judg- 
ment of  conviction,  the  code  makes 
DO  provision  for  a  judgment- roll  in 
erimioal  cases.  It  nas  been  held, 
therefore,  that  Che  minutes  could  not 
be  used  on  appeal  from  orders  sus- 
taining demurrers  to  indictments  un- 
less incorporated  in  a  bill  of  excep- 
tions. People  V.  Long,  121  CaL  4Q4, 
63  Pac.  10B7. 

A  similar  provision  ii  to  be  found 
in  the  Montana  code.  See  sections 
20T0,  2176,  and  2229,  Penal  Code. 
Also,  State  v.  Lucej,  24  Mont.  295, 
61  Pac.  994. 

iBm  Riverside  Co,  v.  Stockman,  124 
Cal.  222,  56  Pac.  1027  j  Canadian  etc. 
Co.  V.  Clarita  etc.  Co.,  140  Cal.  072, 
74  Pac.  301;  and  see  Bedington  v. 
Cornwell,  90  Cai.  49,  27  Pac.  40. 

»"■■  Paris  v.  Rajuor,  78  CaL  647,  18 
Pac.  788;  Edelmau  v.  McDonell,  126 
Cal.  210,  58  Pac.  528;  Fryer  v. 
Breeze,  16  Colo.  323,  26  Pac.  817. 

iff  See  Pico  v.  Cohn,  78  Cal.  384, 
20  Pac.  706;  and  see  sections  14,  151 
and  168,  ante,  for  a  discussion  of  the 
subject  of  the  place  of  the  notice  in 
the  record.  A  notice  of  intention 
printed  in  the  transcript  will  not  b« 
permitted  to  contradict  the  recitals 
of  the  statement  or  bill  of  exceptions. 
Mendocino  Co.  v.  Peters,  2  Cal.  App. 
84,  92  Fae.  1122,  citing  Downing  v.  Le 
Du,  88  Cal.  471,  23  Pac  202;  Mon- 


461,  32   Wa 

Alao  Perego  v.  Dodge,  9  Utah,  3, 
33  Pac.  221;  Arnold  v.  Sinclair,  12 
Uont.  24S,  29  Pae.  1124. 

See,  also,  Carr  v.  Closaer,  27  Uont. 
94,  69  Pac.  560;  8.  C,  25  Mont.  149. 
63  Pac.  1043. 

i>i  Tietjen  v.  Snead,  3  Arii.  19S, 
24  Pae.  3z4;  Maricopa  Co.  v. -Osborn, 
4  Ariz.  331,  40  Pae.  313;  McMechan  v. 
Christ/,  3  Okl.  301,  41  Pac.  382;  Ore- 
gonian  By.  Co.  v.  Wright,  10  Or.  162; 
Murrin  v.  Ullman,  1  Wyo.  36;  Qeer 
v.  Murrin,  1  Wyo.  37;  Jenkins  v. 
Territory,  1  Wyo.  317;  Qarbanati  t. 
Commissioners,  2  Wyo.  2S7;  Johns  v. 
Adams,  2  Wyo.  194;  Perkins  v.  Mc- 
Doweli,  3  Wyo.  328,  23  Pac.  71; 
Seibel  v.  Bath,  5  Wyo.  409,  40  Pac. 
756 ;  Kubel  V.  Willey,  5  Wyo.  427,  40 
F^c.  761;  Thompson  v.  Baekenstos,  1 
Or.  17;  Boulter  v.  State,  6  Wyo.  66, 
42  Pac.  606;  Freeburgh  v.  Lamou- 
reaur,  12  Wyo.  41,  73  Pae.  545. 

isr  Murray  i.  Murray,  115  Cal.  266, 
58  Am,  St.  Rep.  97,  47  Pac.  37,  37 
L.  B.  A.  626;  Thomson  v.  Thomson, 
121  Cal.  11,  53  Pac.  403;  and  see 
In  re  Cook,  77  Cal.  220,  11  Am.  St. 
Bep.  267,  17  Pac.  923,  19  Pae.  431, 

1  t.  B.  A.  567. 

in  Jacks  v.  Baldei,  97  Cal.  91,  31 
Pac.  899. 

"t  Peck  t.  Agnew,  126  Cal.  807,  59 
Pac.   125;   bat  see   section   265,   post. 

ia<i  Eules  of  court  must  appear  in 
the  record  or  they  will  not  be  consid- 
ered.    Walla  Walla  etc.  Co.  v.  Budd, 

2  Wash.  Ter.  336,  5  Pac.  602;  Waite 
V.  Wingate,  4  Wash.  324,  30  Pac.  81. 
And  tbey  must  be  brought  up  in  the 
statement  or  bill  of  exceptions,  as 
any  other  documentary  record  not 
made  a  part  of  the  judgment-roll  by 
statute. 

1ST  King  Co.  V.  HUL  1  Waah. 
63,  23  Pac.  926;   CoraJsh  t.  Floyd- 
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Pleadings  are  always  a  Dece3sai7  part  of  tbe  record,  and  are 
made  a  part  of  tbe  jndgmeiit-roU  in  all  oodes,'*"  aloag  with  the 
gununons,  verdict  or  decision,  and  judgment.'*' 

Bills  of  exceptions  are  part  of  the  roU,**  as  also  were  statements 
on  appeal  ondsr  the  old  Practice  Act.*'  So  orders  in  relation  to  a 
change  of  parties  are  parts  of  the  roll,'*  So  the  "summons,  with 
the  affidavit  or  proof  of  service,  and  the  complaint,  with  a  memo- 
randum indorsed  thereon  that  the  defanlt  of  the  defendants  in  not 
answering  was  entered,"  constitute  part  of  the  roll.**  So  the  find- 
ings of  a  referee  are  part  of  the  roll.**  So  an  interlocutory  judg- 
ment ia  part  of  tbe  roll,  such  document  being  included  in  tbe  term 
"judgment"  as  used  in  the  section.** 


Jonea,  £6  Uont.  1S3,  66  Pas.  838; 
Heurd  T.  HoDtana  etc.  Co.,  22  Uont. 
340,  56  Pae.  S92;  Butte  et«.  Oo.  v. 
Societe  ete.,  23  Mont.  177,  7S  Am. 
St.  Bep,  505,  SS  P&c.  Ill;  Pbillipa 
V.  Cobaro,  E8  Mont.  45,  72  Pm.  B81. 
A  letter  from  the  judge  stating  tha 
Teasona  for  tiia  action  is  not  a  part  of 
the  judgnuint-roll.  Morrow  v.  Let- 
cher, 10  8.  D.  33,  71  N.  W.  13B. 

i»w  6ee  Dcrbaon  t.  Owens,  C  Wyo. 
85,  37  Pac.  471. 

i»»  See  3b,  iupra. 

**  See  MCtion  259,  POft;  >nd  RM 
LuDDun  v.  Morris,  7  Cal.  App.  710, 
99  Pac.  007;  and  Elauber  v.  San 
Diego  etc  Co.,  98  CaL  109,  32  Pac 
876,  and  aee  caaea;  and  lee  not«  29f, 

11  Sea  aeetioii  252,  pott.  But 
atatementa  on  motion  for  new  trial 
are  not.  Powell  t.  May,  29  Mont. 
71,  7*  Pac.  80. 

11  Tarmey  v.  Pierea,  49  Cal.  306; 
and  sec  note  25f,  below.  And  aee 
Be«k  T.  Holland,  28  Mont.  460,  78 
Pac.  972. 

•«  Mand  v.  Wear,  96  Cal.  25; 
Barney  v.  Yigoureanz,  75  Cal.  376, 
17  Pac,  433,  Aa  to  proof  of  aervice 
of  summons,  Brettell  t.  Deffenbacb, 
6  a  D.  21,  60  N.  W.  167. 

Alao  Yeiuont  etc  Co.  v.  Mc- 
Oregor,  S  Idaho,  510,  51  Pac  104; 
AppliDgton  V.  G,  V.  B.  M.  Co.,  6 
Idaho,216,  95Pac.  241. 

The  writ  with  officer's  return 
thereon  ia  also  a  part  of  the  record. 
Qolden  Terra  etc  Co.  t.  Smith,  2 
Dak.  377,  11  N.  W,  »8;  St.  CroiJt 
ate  Co,  T.  Pennington,  8  Dak.  467, 


II  N.  W.  407:  Johns  t.  Marion  Co., 
4  Or.  49. 

a*  Thompson  v.  Patteraon,  51  Cal. 
642;  bnt  see  note  17e,  supra. 

la  Packard  v.  Bird,  40  Cal.  3TS. 

But  interlocutory  ordera  in  gen- 
eral, and  orders  that  are  nonappeal- 
able, must  go  into  a  bill  of  eieep- 
tiona,  or  statement.  Graham  t. 
-Linehan,  1  Idaho,  780.  See  chapter 
44,  aa  to  the  office  of  the  old  atate- 
ment  on  appeal. 

An  order  on  motion  for  change  of 
Tenue  ia  not  a  part  of  the  record 
(Perkina  v.  McDowell,  3  Wye.  328, 
S3  Pac  71),  unteaa  made  so  by 
.epecial  itatnte.  Bee  Bookwalter  v. 
Conrad,  14  Mont.  $2,  3S  Pac.  229; 
Sharman  v.  Huot,  20  Mont.  55S,  63 
Am.  St.  Bep.  645,  52  Pac.  558. 


So  I 


t  for 


Briacoe,  8  Mont.  214,  19 
Pac  589;  Dorden  v.  Lynch,  34  Mont. 
S03,  87  Pac.  609),  and  a  motion  to 
diamias  (Butter  v.  Shumway,  16 
Colo.  95,  26  Pac.  321),  and  for  non- 
anit  (£le  in  Schmidt  t.  Mc  Andrews, 
4  Mont.  8,  2  Pac.  286;  S.  C,  4  Mont 
223,  6  Pae.  281;  Booney  t.  Tong, 
4  Mont  596,  1  Pac  720;  Booney  t. 
Tong,  4  Moot  997,  8  Pac  312),  and 
Bttacboient.  Syndicate  etc.  Co.  v. 
Bradley,  6  Wyo.  171,  43  Pac.  7fl, 
44  Pae.  60. 

So  proceeding!  on  motion  in  ar- 
reat  of  judgment  muat  be  included 
in  a  bill,  and  are  not  a  part  of  the  rec- 
ord otherwise.  Thompson  v.  Back- 
enatoa,  1  Or.  17.  Contra:  Danids  t. 
Denver,  2  Colo.  669. 

But  an  order  upon  an  injnnctioa 
may  be  eonaidered  on  review  with- 
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If  the  complaint  is  not  answered,  proof  of  service  of  snmmoas 
is  a  necessary  part  of  the  judgment-roll  of  a  judgment  against  the 


out  K  bill  of  exeeptioBi.  BlnaliiTd 
etc.  Co.  T.  HuTTKy,  0  Mont.  468,  £3 
P«e.  102E. 

An  order  denying  »  motion  to 
quash  a  iruindanuu  ig  not  k  part  of 
tlie  roll.  Mooney  t.  DonOTko,  9  N. 
D.  93,  81  N.  W.  50. 

An  order  refusing  to  dlamiw  KB 
appeal  from  a.  juatice  conrt  i*  not 
an  order  involving  tha  nterite,  and  ia 
not  a  part  of  the  judraient-roU. 
Brown  v.  Brown,  12  8.  D.  380,  81 
N.  W.  «27. 

Bat  an  order  consolidating  two 
ea«es  is  aneh  an  order  aa  requires 
to  be  ineorporated  in  the  jadgment- 
loll.  8pen«er  y.  rorcbt,  14  &  D. 
145,  84  N.  W.  786. 

A  transcript  of  tha  evidence  is  not 
an  order  "involving  the  merits." 
Wood  V.  Niseen,  2  S.  D.  28,  49  K. 
W.  103. 

A  motion  to  set  aside  a  jadgment 
is  not  B  part  of  the  jadgment-roll. 
Miller  v.  Seybert,  4  Colo.  352. 
Where,  on  inch  a  motion,  only  its 
regularity  is  in  question,  the  reasons 
aaii^ed  need  not  he  set  ont  in  a 
statement  or  bill  of  exceptions,  how- 
ever, since  the  judgment-roll  is  all 
the  record  required.  Anderson  v. 
Sloan,  1  Colo.  33;  Seattle  etc.  Co.  v. 
Johnson,  7  Wash,  97,  34  Pac  587. 

Motions  relating  to  costs  and  the 
taxation  of  cost  bills  must  be  pre- 
sented by  bill  of  exceptions.  Faulk- 
ner V.  Handy,  103  Cal.  15,  3S  Pac. 
1021;  Granite  Mtn.  Co.  v.  Wein- 
steiq,  7  Mont.  440,  17  Pac.  113; 
Howard  V.  Richards,  2  Nev.  128, 
90  Am.  Dee.  520 ;  McFadden  v.  Else- 
worth  etc.  Co.,  8  Nev.  57.  In  the 
Montana  case,  however,  it  was  held 
that  the  order  itself,  when  properly 
authenticated  by  the  clerk,  might 
.  be  brought  up  withoot  a  bill  of  ex- 
ceptions. 

A  record  as  to  the  dismissal  of  an 
appeal  in  an  intermediate  court  is 
not  a  part  of  the  record.  Butter 
V.  Bhumway,  16  Colo.  95,  26  Pac. 
321;  Swensou  v.  Oirard  etc.  Co.,  4 
Colo.  475;  Wihe  v.  Campbell,  5  Colo. 
120;  Swope  v.  Smith,  1  OU.  283,  33 
Pac  G04;  bnt  see  Plunket  v.  Evans, 
2  8.  D.  434,  GO  H.  W.  961. 


Motions,  in  general,  can  be  j«e- 
sented  to  the  appellate  court  for 
review  only  by  a  bill  of  exeaptiona 
or  case-made.  And  the  same  may 
be  said  of  afG davits,  evidence,  in- 
structions, and  other  preliminary 
proceedings.  Only  the  petition,  an- 
swer, reply,  demurrers,  process, 
order,  and  judgment  (in  Oklahoma) 
are  properly  made  a  part  of  tbe 
record  otherwise.  McMechan  v. 
Christy,  3  1^1.  301,  41  Pac.  382; 
Eingllsher  v.  Pratt,  4  OU.  284,  43 
Pac.  1068;  Black  y.  Euhn,  6  OU.  ST, 
50  Pse.  80;  Board  v.  Harvey,  5  OU. 
46S,  49  Pac.  1006;  Lookabangh  v. 
Vance,  6  OU.  35B,  49  Pac.  65;  Tern- 
tory  V.  CsfTrey,  8  Okl.  183,  57  Pac. 
204;  Caffrey  v.  Overholser,  8  Okl. 
202,  57  Pac.  206;  Menten  v.  Shattee, 
11  OU.  381,  67  Pac.  478;  McCoy  v. 
McCoy,  27  Okl.  371,  112  Pac.  1040; 
Bingletan  v.  Kennamer,  27  Okl.  564, 
112  Pac.  1020. 

As  above  shown,  nonappealable 
orders  must  be  brought  up  for  re- 
view in  a  statement  or  bill  of  excep- 
tions. Generally  speaking,  such  or- 
ders must  be  excepted  to,  and 
exceptions  cannot  be  reviewed  other- 
wise  than  in  a  bill  or  statement  on 
appeal.  Patrick  v.  Weston,  21  Colo. 
73,  3fl  Pac.  1083;  Butter  v.  Shum- 
way,  16  Colo.  95,  26  Pac.  321;  Bur- 
nell  v.  Wacbtel,  4  Colo.  App.  556, 
36  Pac.  8«T;  Kirkwood  v.  School 
District,  46  Colo.  368,  101  Pac.  343. 

Applying  the  rule  to  the  judgment 
itself,  the  supreme  court  of  Colo- 
rado, in  Sehuch  v.  Hartshorn,  48 
Colo.  351,  109  Pac.  1110,  said: 
"While  the  judgment  is  a  part  of 
the  record,  the  exceptions  to  the 
jadgment  in  the  form  of  an  adden- 
dum thereto  are  not,  and  can  only 
be  made  so  by  including  them  In  the 
bill  of  exceptions.  'Exceptions  to 
the  rulings  and  decisions  of  the  conrt 
can  be  brought  into  the  record  only 
by  bill  of  exceptions  allowed,  signed, 
and  sealed  by  the  judge.  Where  a 
causa  is  heard  by  the  conrt,  an  ex- 
ception to  tbe  final  judgment  is 
necessary  to  authorise  the  appellate 
court  to  review  the  judgment  upon 
tke  facts,  oi  upon  the  law  as  ap- 
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defendant  who  failed  to  answer.*"  The  "decision"  or  findings  of 
the  court  are  a  part  of  the  judgment-roll ;  *'"  so  also  is  the  verdict."* 
Generally  speaking,  where  the  jadgmeilt  is  by  default,  the  judg- 
ment-roll consists  of  the  complaint,  the  summons,  proof  of  the  lat- 
ter, the  memorandum  of  default  indorsed  on  the  complaint,  and  a 
copy  of  the  judgment."^  If  the  judgment  is  not  by  default,  the 
judgment-roll  consists  of  the  pleadings,  a  copy  of'  the  verdict  of 
the  jury  or  the  findings  of  the  court  or  referee,  and  a  copy  of  the 
judgment.***  If  there  is  a.  bill  of  exceptions,  it  should  also  be  in- 
cluded, for,  as  above  stated,  such  paper  is  a  part  of  the  judgment- 
roll,  although  designated  independently ; "'  and  orders  striking  out 
pleadings,  orders  on  demurrers  and  relating  to  a  change  of  the 
parties,  if  there  are  such,  are  parts  of  the  judgment-roll.  An  order 
of  substitution  of  parties  comes  within  this  last  definition.*** 


a  the  f&eti;  but  the  exception 
muBt  oe  made  a  part  of  the  record 
in  the  manner  pieacribed  b;  law, 
othernise  it  cannot  be  noticed.' 
Baroell  t.  Wachtel,  4  Colo.  App. 
S5«,  557,  36  Pac.  SST."  And  aea 
Colorado  etc.  Co.  t.  Maxwell  etc. 
Co.,  22  Colo.  71,  73,  43  Pac.  566; 
French  v.  Onyot,  30  Colo.  222,  70 
Pac.  683;  Erie  etc.  Co.  t.  Oearing, 
43  Colo.  181,  95  Pac.  300. 

Motions,  niUnga  thereon,  and  ex- 
ceptions thereto  can  ba  preaerved 
for  review  onlj  hj  a  bill  of  excep- 
tiona  or  eaae-made.  Green  t.  Yeager, 
Z3  Okl.  128,  »9  Pac.  006;  and  aee 
UcCarth7  r.  Bentle^,  16  Okl.  IB, 
S3  Pac.  713. 

11*  Barney  v.  Vigoureanx,  75  Cal. 
37fl,  17  Pac.  433;  Beinhart  v.  Lugo, 
8«  Cal.  395,  21  Am.  St.  Rep.  52,  24 
Pac.  1089;  and  see  note  25d,  below. 

">  Kimball  T.  Stormer  65  CaL 
116,  3  Pac.  408.  Also  Colonial  etc. 
Co.  V.  Bradley,  4  8.  D.  158,  55  N.  W. 
IIOS. 

Also  Colonial  etc  Co.  v,  Bradley, 
4  8.  D,  158,  55  N,  W.  1108;  Dodd  t, 
Bowlea,  3  Wash.  Ter.  383,  19  Pac 
156. 

Contra:  Imperial  etc.  Co.  t.  Bar- 
stow,  5  Ner.  252;  Alderson  v.  Gil- 
moTG,  13  Nev.  84;  Hanson  t. 
ChiatOTicb,  13  Nev.  395;  Simpeon  t. 
Ogg,  18  Ne».  28,  1  Pac.  827;  Boyd 
T.  AiideraoD,  18  Nev.  348,  4  Pac  497; 
Poujade  T.  Byan,  21  Nev.  449,  23 


Pac,  659;  Beck  v,  Thompson,  22  Kev, 
1D9,  36  Pae.  662;  Btreeter  v.  John- 
son,  23  Nev.  194,  44  Pac.  819;  Nea- 
bitt  V,  Chisholm,  IB  Nev.  3B;  Bowker 
V.  Goodwin,  7  Nev,  135,  10  Morr,  Min. 
Bep.  149;  Corbett  v.  Job,  G  Nev.  201; 
Western  etc  Co.  v.  Nevada,  etc.  Co. 
(Nev,),  110  Pac  1129;  Beck  v. 
Lodge,  18  Nev,  246,  2  Pnc,  390; 
Thomas  v,  Blaisdell,  25  Nev.  223,  08 
Pac.  903 ;  Burback  v.  Bivera,  20  Nev, 
81,  16  Pac.  430;  Smith  v.  Wells,  29 
Nev.  415,  91  Pac  316;  Aduns  t. 
Bogen,  31  Nev.  163,  102  Pae.  699. 
(Note:  Section  3300,  Cutting's  Com- 
piled Laws,  omits  to  make  the  findings 
a    part    of    the    judgment-roll.     8«e 


1  230,  a 


«■) 


»<>  Goldman  v.  Bogers,  85  Cat.  574, 
24  Pac,  782. 

Also  Baihford  T.  Eendall,  2  ArU. 
6,  7  Pae.  178. 

Also  special  rerdicta.  Atchison  etc. 
Co.  V.  JobnaoD,  3  Okl,  41,  41  Pae. 
641, 

»M  O'Sbea  t.  WUkinson,  9S  C«l. 
454,  30  Pac.  588.  See,  ahra,  Biek- 
ford  V.  Eirwin,  30  Mont.  1,  76  Pae. 
618. 

iM  Weeks  T.  Gold  Mining  Co,,  73 
Cel.  599,  15  Pae.  302 ;  WiUey  v,  Tb* 
Benedict  Co,,  145  Cal.  601,  79  Paa. 
270. 

iBt  But  not  in  California.  Bee  note 
4,  section  255,  pMt, 

"■  Grim  V.  Eessing,  89  Cal.  488, 
23  Am.  St.  Bep,  491,  26  Pac.  1071. 
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The  clerk  is  directed  to  attach  together  the  papers  coostitatiii? 
the  judgment-roll.  But  his  failure  to  attach  them  together  does 
not  prevent  there  being  a  "roll."  The  papen  designated  consti- 
tute the  roll  whether  attached  together  or  not.**  And  if  the  clerk 
attaches  together  papers  not  designated  by  the  statute,  that  does 
not  make  them  a  part  of  the  roll,  but  they  are  to  be  disregarded.'^ 

The  judgment-roll  most  be  filed  before  an  appeal  ii  taken'"  and 
should  be  duly  certified  by  the  clerk."* 

A  pleading  which  is  "stricken  out"  still  remains  a  part  of  the 
judgment-roll.  In  this  regard  Shatter,  J.,  delirering  the  opinion 
of  the  majority  of  the  court  in  Abbott  v.  Douglass,'*  said : ' '  T^e  an- 
swer, notwithstanding  the  order  striking  it  out,  is  entitled  to  its 
position  in  the  judgment-roll.  The  phrase  'struck  out,'  as  applied 
to  a  pleading,  is  figurative  only.  An  order  sustaining  a  demurrer 
to  a  pleading  defeats  or  suspends  for  the  time  being  its  legal  efteet 
is  the  action,  and  a  successful  motion  to  strike  out  an  answer  does 
DO  more.  In  either  event  the  pleading  as  a  document  remains  in 
ofQcial  custody, 'and,  among  others,  for  the  purpose  of  ulterior  pro- 
ceedings in  the  court  that  made  the  order,  or  for  the  purpose  of 
handy  review  in  the  court  of  errors.  Further,  the  Practice  Act 
requires  peremptorily  that  whenever  an  answer  has  been  put  in 
that  it  shall  oonstitute  a  part  of  the  judgment-roll,  no  matter  how 


w  lick  T.  Stockdole,  18  CaL  219; 
EUnrp  T.  Lumkj,  34  CbI.  611. 

"  Sbarp  V.  Daug^cef,  33  Cal.  505. 

As  to  the  dispoBituin  of  papers 
which  improperly  appear  in  tbe  judg- 
ment-roll, tbe  mle  is  not  nnifonn. 
Some  courts  merelj'  "diaregsrd"  them, 
or  decline  to  caneider  tbem;  whil« 
others  strike  them  out.  The  resolt  is 
neceesarilj  the  same  ia  either  eeae. 
Se«  Dote  11,  section  2S4,  poit,  as 
to  onidentifled  affidavits;  and  aee 
Bich  T.  French,  3  Idaho,  7ST,  35  Fae. 
1T3!  Bank  y.  Irvine,  2  Mont.  554; 
Carr  v.  Closser,  25  Mont.  149,  83 
Pae.  1043;  Beach  t.  Spokane  etc.  Co., 
25  Mont.  367,  65  Pac.  106;  Beck  v. 
Thompson,  22  Nct.  100,  SB  Pae.  B62; 
Btreeter  v,  Johnson,  23  Nbt.  1B4, 
44  Pac.  61S;  Bliss  v.  QraTSOQ,  24 
Nev.  422,  58  Pac.  231;  Grueley  v. 
HoUeiid,  14  Nev.  320;  Beinhart  t. 
Co.  D,  23  Nev.  3B9,  47  Pac  979. 

In  Eranich  t.  Helena  etc.  Co.,  26 
Uont.  379,  71  Pae.  672,  88  Pac.  408, 
qagting  from  the  case  of  Beach  t. 


Bpokane  «tc.  Co..  tupra,  the  oonrt 
said:  "None  of  tne  properly  anthen- 
tieated  and  certified  papers  an- 
thorized  or  required  to  be  furnished 
to  this  court  npcn  appeals  ought  ever 
io  be  stricken  out  when  presented  in 
conformity  with  the  rules,  Tbedr 
place  is  in  the  record.  Their  effect 
IS  properly  a  matter  for  determination 
upon  consi deration  of  the  case  apon 
the  entire  record " 

>i"  Greenly  v.  Hopkins,  7  8.  D. 
561,  64  N.  W.  1128;  Dym  Electria 
Co.  V.  Easton,  14  S.  D.  520,  86  N. 
W.  23;  Martin  v.  Smith,  11  S.  D,  437, 
78   N.  W.   1001. 

»ii>  Hardy  v.  Purlngton,  6  8,  D. 
382,  61  N.  W.  158, 

»  £8  Cal.  295.  See,  also,  Davis 
V.  Hooey  Lake  W.  Co.,  98  Cal.  416, 
33  Pac.  S70,  where  it  was  held  that 
a  demnrrer,  though  stricken  out, 
was  a  part  of  the  judgment -roll. 

AIM,  Warren  t.  Stoddart,  8  Idaho, 
692,  69  Pac  HO. 
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the  court  nui;  deal  vith  it  on  demnrrer  or  on  motion  to  strike  ou 
or  find  on  trial  as  to  the  truth  of  its  averments, ' ' 

So  a  pleading  that  has  been  superseded  by  an  amended  pleadin 
is  nevertheless  a  part  of  the  jndgment-roU.  This  was  held  i 
RedingtOD  v.  Comwell,**  where  the  original  complaint  gave  plac 
to  three  amended  complaints,  seriatim,  the  court  saying: 

"It  has  been  said  in  a  number  of  cases  that  an  amended  pleadin 
supersedes  the  original;  but  I  think  a  careful  examination  of  thoe 
cases  will  show  that  it  was  only  intended  to  decide  that  the  amende< 
pleading  superseded  the  original  for  certain  specified  purposes,  am 
only  to  the  extent  of  the  amendment.  Beyond  this  whatever  ma; 
have  been  said  is  mere  dictum.  But  in  none  of  the  cases  has  i 
been  even  said  that  the  original  is  not  a  part  of  the  judgment-roll 
nor  has  it  been  decided  that  an  original  complaint  is  superseded  fo 
the  purpose  of  showing  when  the  action  commenced,  and  whethe 
or  not  a  new  and  different  cause  of  action  was  introduced  by  th 
amendment.  For  the  purpose  of  determining  these  questions,  an 
perhaps  others  that  may  arise,  which  often  become  *niatenal  on  af 
peal,  the  amended  complaint  can  by  no  possibility  supersede  th 
original." 

This  rule  does  not  apply  to  the  judgment,  however.  There  ca 
be  but  one  judgment  in  a  judgment-roll,  and  if  there  are  two  boun 
up  in  the  judgment-roll,  the  later  in  point  of  time  will  be  considere 
the  judgment.  The  presence  of  the  other  will  not  impair  the  valic 
ity  of  the  record.     It  will  be  merely  disregarded." 

There  is  no  "judgment-roll,"  strictly  so  called,  in  probate  pn 
ceedings,  but  it  has  been  held  that  when  such  proceedings  are  b 
akin  to  those  of  a  civil  action  as  to  necessitate  such  "papers"  i 
are  declared  by  section  670  to  constitute  a  "judgment-roll,"  the 
may  be  held  to  constitute  the  judgment-roll  referred  to  in  sectio 
661,  Code  of  Civil  Procedure,  which  is  the  same  roll  that  is  use 
on  appeal  from  the  judgment  in  a  civil  action,  by  the  section  la; 


»  90  Cal.  49,  27  Pae.  40;  and  a«a, 
also,  Dougall  v.  Bchuleaburg,  101 
Cal.  1S4,  35  P&e.  635.  See  section 
5S,  ante. 

The  reveTM  of  this  rule'  was  held 
in  Baymond  t.  Thezton,  T  Mont. 
299,  17  Pae.  258. 

>o  Colton  L.  &  W.  Co.  v.  Schwartz, 
&9  Cal.  2TS,  33  Pac.  8TS.  It  nsa 
here  mggssted,  as  a  leason  foi  dis- 


regarding the  esTlier  judgment,  tht 
it  might  have  been  set  aside  as  ii 
advertent]}'  entered,  and  as  the  oidi 
setting  it  aside  and  directing  tl 
entry  of  the  second  jndpnent  won] 
net  be  a  part  of  the  jndgment-ra! 
the  absence  of  meh  an  order  fro: 
the  record  would  be  ampljr  aoeoante 
for.  See  Oalvin  t.  Palmer,  13i  Oa 
428,  06  Pae.  678. 


Digitized  ByGOOgle 


1277 


BKOOBD  OK  AFP&AL  FBOU    TEE   JDDOHBNT, 


S230 


cited  msde  a  part  of  the  record  on  appeal  from  a  new  trial  order.** 
And  in  Miller  y.  Lax,**  an  appeal  from  a  decree  settling  an  ac- 
count, it  was  held  that  "the  petition  and  account,  and  the  written 
objections  filed  to  it,  ere  the  pleadings  which  the  clerk  of  the  court 
is  required  to  attach  to  a  copy  of  the  jndgment,  and  these  constitute 
the  judgment-roll." 

The  "judgment-roll"  is  a  creature  of  statute,  and  in  the  absence 
of  a  statute  prescribing  what  shall  constitute  it,  aa  in  the  ease  of 
certain  final  orders,  the  record  includes  all  the  papers  and  docu- 
ments filed  in  the  trial  court  and  considered  thereby."* 

In  the  succeeding  chapters  the  different  parts  of  the  jndgment- 
roll  will  be  more  fully  considered,  bo  far  as  their  office  of  serving  as 
a  record  on  appeal  is  concerned.  Pleadings,  however,  wiU  be 
omitted,  as  they  furnish  sufficient  matter  to  fill  a  separate  treatise, 
and  would  swell  this  one  to  too  great  an  extent. 


n  In  re  Bjbt,  110  Cal.  &S6,  42 
Pae.  1082.  As  to  the  rale  in  Mon- 
tana Bee  la  re  Donghorty'H  Gatate, 
34  Mont.  336,  86  Pac.  38. 

"  100  Cftl.  809,  35  Pac.  3*5,  63B; 
and  see  Estate  of  Page,  6T  Cal.  238. 

■>>  See  Ankenj  v.  Fairview  etc. 
Co.,  10  Or.  390.  It  hu  been  beld 
that  all  the  records  of  the  trial 
court,  whether  Btiietly  a  part  of  the 


jndgineDt-roU  or  not,  might  be  con- 
sidered hj  that  court  in  connection 
with  a  new  trial  motion,  bnt,  as  a 
matter  of  coursB,  on  the  appeal  only 
those  parts  which  are  comprised 
within  the  statutory  judgmeat-ioll 
can  be  considered,  nnless  they  are 
incorporated  in  a  statement  or  bill 
of  exceptions,  Marshall  y.  Golden 
Fleece  etc.  Co.,  IS  Nov.  136. 
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CHAPTER  XXXTX. 

RECORD  ON  APPEAL  PROM  THE  JUDGMENT— THE  JUDG- 
MENT. 

§  231.  Bedtals  in  Ute  Jadgment. — ^Ah  already  shown,  the 
judgment  to  be  appealed  from  is  that  entered  hy  the  clerk  in  the 
Judgment-book,^  a  copy  of  which  Is  annexed  to  and  forms  part  of 
the  judgment-roU.  No  particular  form  for  the  judgment  is  pre- 
scribed by  the  code.  The  ordinary  course  is  to  recite  the  mode  of 
trial,  or  the  facts  showing  the  authority  of  the  clerk  to  enter  the 
judgment,  as,  for  example,  that  the  action  was  tried  by  a  jury,  and 
a  certain  verdict  rendered,  or  that  it  was  tried  by  the  court  without 
a  jury  and  findings  were  filed,  or  that  the  time  to  plead  has  expired, 
and  no  pleading  has  been  filed,  or  the  like,  and  then  to  add  the 
judgment,  viz.,  that  by  virtue  of  the  premises  and  of  the  law  in 
such  ease  made  and  provided,  it  is  ordered,  adjudged  and  decreed, 
eto.  So  the  entry  in  the  minutes  of  an  order  made  by  the  court 
will  frequently  recite  that  certain  steps  have  been  taken  in  the 
cause,  as,  for  example,  that  the  motion  was  made  upon  certain 
papers,  or  that  counsel  appeared  and  argued  the  motion,  or  failed 
to  appear,  or  the  like.  Such  recitals,  which  are  in  some  cases  fuller 
than  .in  others,  are  not  required  by  the  statute,  and  consequently 
are  not  essential  to  the  validity  of  the  judgment*  or  order.  And  on 
this  ground  many  practitioners  doubt  whether  the  supreme  court 
can  notice  them  if  made.  It  is  certain,  however,  that  there  are 
many  eases  in  which  the  court  has  acted  on  the  information  fur- 
nished by  such  recitals.  If  the  course  taken  in  the  cases  referred 
to  was  proper,  it  follows  that  recitals  in  a  judgment  or  order  con- 
stltute  to  some  extent  a  record  on  appeal,  and  therefore  should 
receive  consideration  in  this  place.  It  will  not  be  necessary,  how- 
ever, to  consider  their  effect  where  tlje  judgment  is  attacked 
collaterally ;  except  to  suggest  that  when  so  attacked  the  record  is 
conclusively  presumed  to  be  correct.^  All  that  will  be  attempted  ii 
to  show  their  effect  upon  appeal. 

1  Sea  aeetioD  133,  ante.  lateral  and  direct  ftttacka  Ib  that  in 

*  QresD  V.  Swift,  50  Cal.  454.  the  former  the  record  alone  can  be 

**  In  LyoDB  V.  Boaeh,  84  Cal.  27,  inspected,   and   ii   conclntivelr   pre- 

83    Pac.    1026,    it   wat    painted    ont  anmed  to  be  correct;  while  on  direct 

that  tlie  main  difference  between  ool-  attack  the  true  facts  may  be  ehowD. 
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As  above  stated,  there  are  many  cases  in  which  the  court  has 
acted  on  information  contained  in  recitals  in  a  judgment  or  order. 
Thus  in  Mahoney  v.  Wilson,*  where  the  order  overruling  a  demur- 
rer recited  that  it  was  made  upon  consent,  the  supreme  court 
declined  to  examine  the  points  made  by  the  demurrer.  So  in  Spin- 
etti  T.  Brignardello  *  it  was  held  that  a  recital  in  the  judgment 
appealed  from  that  it  was  made  "on  reading  and  filing  the  stipu- 
lation of  the  respective  parties"  was  equivalent  to  a  recital  that  it 
was  by  consent,  and  for  that  reason  the  court  refused  to  consider 
the  points  made  on  demurrer  to  the  complaint,  and  affirmed  the 
judgment  with  ten  per  cent  damages.  In  Abbott  v.  Douglass  *  the 
judgment  was  by  default.  There  was  no  statement,  and  therefore 
the  court  held  that  it  was  oonfined  to  the  judgment-roll  proper. 
The  judgment  appearing  in  the  roll  contained  the  following  recital : 
"In  this  case  witnesses  were  sworn  and  examined  for  plaintiff  and 
defendants.  The  court  after  due  consideration,  and  being  fully 
advised  in  the  premises,  ordered  that  the  answer  of  C.  D.  Douglass, 
one  of  the  defendants  herein,  be  and  the  same  is  hereby  stricken  out ; 
and  that  thereupon  the  default  of  said  Doaglass  be  entered,  and 
that  the  plaintiff,  H.  J.  Abbott,  have  judgment  against  said  defend- 
ant C.  D.  Douglass  for  the  sum  of  three  thousand  dollars,  and  his 
costs  of  suit  as  prayed  for  in  the  complaint."    This  recital  was 


and  that  the  jad^eat  itself,  on 
appeal,  maj  be  revarMd  or  modified. 
In  Ex  parte  Acock,  8i  CaL  00,  S3 
Tae.  102»,  it  ma  held  that  the  facto 
stated  in  a  judgment  for  contempt 
were  concluHiTc  on  an  attack  hj  ap- 
plication for  haiiea*  eorpiu. 

In  the  iBtOT  ease  of  Sichler  t.  Look, 
93  Cal.  600,  29  Pac.  220,  the  court 
■aid  with  reference  to  ths  same  point: 

"The  reeitala  in  a  judg^neat  are 
the  court's  records  of  its  own  acts, 
and  although,  upon  a  direct  appeal, 
the  jnrisdietion  of  the  court  is  not 
to  he  eetabliahed  bj  its  mere  assei- 
tion  in  the  judgment  that  it  had  ac- 
Quired  jurisdiction,  jet  if  such  recital 
finds  support  in  other  parte  ot  the 
record,  which  under  an?  condition  of 
Acta  could  exist,  it  will  be  presumed, 
io  the  absence  ef  anj  contrary  sbow- 
inr,  that  snch  condition  of  facta 
emsted." 

And  see  Eichhoff  v.  Eiehhoff,  107 
Cal.  42,  48  Am.  St.  Bep.  110,  40 
Pae.  24,  aa  to  preiumptions  in  an 
•qoi^   suit   brought   to    attack    the 


validit?  of  a  judgment.  Such  a  snit, 
though  not  a  direct  attack  in  the 
same  sense  as  an  appeal,  is  not  a 
collateral  attack,  and  an  issue  may 
be  formed  as  to  service  of  process. 
(See  Kahn  y.  Mattbai,  115  Cal.  6B9, 
47  Fac.  698,  where  it  wan  held  that 
an  appeal  was  a  direct  attack.) 

See,  also,  Dowling  t.  Crsmerford,  99 
Cal.  204,  33  Pac.  S53,  where  a  similar 
presumption  as  was  indulged  in  the 
case  of  Sichler  t.  Look,  above  quoted, 
was  held  to  follow  recitals  as  to  ser- 
vice of  amended  complaint  and  som- 
mens.  Also  Howard  v.  HcChesner, 
103  eaL  536,  37  Pac.  523 ;  Biversida 
Co.  V.  Stockman,  124  CaL  222,  SB  Pae. 
1027. 

Also  O'Neill  t.  Potvin,  13  Idaho, 
721,  93  Pae.  20,  257;  Haupt  t. 
Simington,  27  Mont.  480,  04  Am.  St. 
Bep.  S39,  71  Pac.  67S;  MorriaoD  v. 
Berlin,  37  Wash.  eOO,  79  Pae.  1114. 

•  15  Cal.  42. 

•  ^  Cal.  281. 

•  2S  CbL  S0& 
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held  to  show  that  the  answer  was  atricken  out  after  trial  on  the 
merita;  and  the  court,  being  of  opinion  that  under  no  circnm- 
stances  could  aach  a  proceeding  be  proper,  reversed  the  judgment. 
In  Ijyons  v.  Iloach,»»  where  defective  service  of  summons  waa  re- 
lied upon  to  escape  the  effect  of  a  default,  the  appeal  being  npon 
the  judgment-roll,  without  a  statement  or  bill  of  exceptions,  the 
judgment  recited  that  defendant  appeared  by  attorney,  etc.  The 
court  held  that  this  recital  must  be  taken  as  true  in  the  absence 
of  a  showing  to  the  contrary,  saying: 

"The  code  does  not  require  such  appearance  to  be  made  part  of 
the  judgment-roll;  and  aa  appellant  appeala  upon  the  judgment- 
roll  alone,  which  shows  nothing  contradictory  or  inconsistent  with 
said  recital,  it  must  be  taken  as  at  least  prima  facie  true." 

And  in  Davis  v.  Lezinsky,*"  where  the  recitals  in  the  judgment 
showed  that  "the  cauee  was  tried  npon  the  papers  and  records  on 
file,  together  with  the  statements  made  by  the  respective  parties," 
the  appeal  being  upon  the  judgment-roll,  and  the  appellant  con- 
tending that  the  judgment  was  upon  the  pleadings,  and  that  no  evi- 
dence was  adduced,  it  was  held  that  the  recitals  sufficiently  sus- 
tained the  judgment,  although  there  was  a  farther  recital  to  the 
effect  that  no  evidence  was  offered,  the  presumption  being  that 
there  was  sufBcient  evidence  in  the  statements  of  the  parties  and 
the  papers  and  documents  on  file  to  support  the  judgment,  and  that 
in  the  absence  of  a  bill  of  exceptions,  it  must  be  presumed  that  the 
court  meant  that  no  other  evidence  waa  introduced  except  the 
statements  of  the  parties  and  the  papers  and  records.  And  so  in 
many  other  oases,* 

If  the  foregoing  caaes  were  correctly  decided,  it  follows  that  in 
some  eases  the  appellate  court  may  look  to  the  recitals  in  a  judg- 
ment or  order  for  information  as  to  what  occurred  in  the  court 
below.  But  such  recitals  are  prima  facie  evidence  only  of  the  facta 
stated  in  them,'  and  ar«  evidence  of  facts  only.'*    Kecitals  by  the 

It  M  Cal.  27,  23  Pftc.  1086.  Pmc  610;  ud  see  Fleitu  v.  Cochnm, 

n  93  Cil.  lae,  2B  Pac.  811.  11  Otfo,  301,  25  L.  ed.  954. 

a  See  Meredith  t.  Santa  Clara  Hin.  For    inataneee    of    eoostruction    of 

Co.,   60   CaL   617;   Dickinson   t.   Van  racitala  tee  Munch  7.  Willi&mson,  24 

Horn,  ft  Cal.  207;  Leese  v.  Clarke,  £8  Cal.  167;  Green  v.  Swift,  50  CrI.  «4; 

Cal.   2B;    Agard  v.   Valencia,  39   CaL  Borkheim   v.   N.    B.    ft   U.    Ina.    Co., 

293;  Doll  v.  Good,  38  Cal.  287;  Mc-  38  Cal.  623, 

Kinley  v.  Tuttle,  3*  Cal.  235;   Law-  t  Leege  t.  CTark,  28  CaL  28;   Sim- 

lenoe   t.   CbUier,   1   Cal.   37;    Ehrlich  mona   t.   Treshour,   118   Cal.   100,   GO 

T.  Ewald,  51  Cal.  172;  Weeks  v.'Gold  Pac  312. 

Mining  Co.,  73  Cal.  S99,  IS  Pac.  303;  »  In   Madera   Co.   t.   Baymcind   O. 

Derby   v.   Jaekmas,    69    OaL    1,    26  Co,,  139  Cal.  12S,  72  Pac  ftlS,  it  was 
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cleric  aa  to  the  legal  effect'Of  prior  proceedinga  may  be  diaregarded.* 
But  it  lias  been  held  that  recitals  may  be  prima  fade  evidence  of 
the  facts  from  which  other  facts  may  be  presumed." 

And  there  are  aome  thinga  of  which  recitals  in  a  judgment  are 
not  sufficient  evidence.  Thus  it  would  seem  that  a  recital  that  sum- 
ID0D8  was  served  cannot  (upon  appeal)  make  up  for  the  absence  of 
the  summons  from  the  judgment-roll."  It  is  otherwise,  "however,  if 
the  attack  upon  the  judgment  and  its  recitals  is  collateral,  and  not 


lield  tliat  where  tlie  appeal  ii  on  tbe 
judftuent-roll  alone  recitals  in  the 
judsmeDt  with  Nspect  to  the  facta 
womd  eeem  to  be  eoneluBiTe. 

•  LeeM  T.  Clarks,  28  Cal.  26. 

■*  See  People  v.  Davis,  143  Osl. 
S73,  77  Pae.  651 ;  Sacramento  Bank 
T.  MantgomeTT,  146  Cal.  74S,  81  Pae. 
138;  Couutj  Bank  v.  Jack,  148  CaL 
437,  113  Am.  St.  Bep.  28S,  S3  Pae. 
70fi. 

A  meM  inference  cannot  tncCMS- 
fuU;  eontradict  a  recital  in  a  jadg- 
ment  or  decree  that  certain  tliinge 
vere  dniy  and  Mfnlarlj  done.  Laa 
Vegas  etc.  Co.  y.  Tnut  Co.,  IS  N.  U. 
634,  110  Pae.  856. 

■  This  «eema  to  have  been  one 
ground  of  the  decision  in  McKinlaj 
T.  Tuttle,  48  Cal.  570,  although  the 
main  ground  aeeinfl  to  have  been  that 
the  complaint  was  never  amended  as 
to  the  appellants.  The  ease  seenis 
ineongiitent  with  Lick  v.  Stockdale, 
18  Cal.  219,  although  in  that  case  the 
recital  appean  to  have  been  in  the 
finding.  Xiick  t.  Stockdale  was  cited 
at  Buthoritj  in  Ueiedith  v.  Santa 
Clara  Min.  Co.,  00  Cal.  017.  The 
principle  ennndated  in  McKiole;  v. 
Tuttle  has  been  coneistentlT'  followed, 
and  no  donbt  expresses  th«  true  rule. 
In  Tolo  Co.  V.  knight,  70  CaL  430, 
11  Pae.  602,  it  was  beld  that  recitals 
in  tlie  judgment  that  the  summons 
was  dnlj  served  would  not  be  ac- 
cepted as  a  substitute  for  the  sum- 
mons and  the  proof  of  service  on 
direct  attack  by'  appeal.  "In  de- 
termining that  question  [jurisdiction], 
reeitale  which  ma^  be  found  in  the 
judgment  cannot  be  reaarded,  for  the 
•  question  is,  whether  the  record  sus- 
tains the  judgment."  In  Whitney  v. 
Daggett,  108  CaL  23S,  41  Pae.  471, 
where  there  wag  a  collateral  attack 
M«w  Trlsl— 81 


upon  the  Judgment,  it  was  held  that 
recitals  in  the  judgment  as  to  service 
of  summons  were  prima  faeit  true 
when  the  attack  is  direct,  as  upon  ap- 
peal, and  although  the  record  was 
silent  as  to  service,  aside  from  such 
recital  in  the  judgment,  and  the  rule 
demands  that  juri»liction  must  affirm- 
atively appear  in  the  record,  jet  such 
a  judgment  would  not  be  void,  but 
proof  of  failure  of  jurisdiction  must 
be  offered.  "In  such  ease,  however, 
the  recital  in  the  judgment  is  only 
primo  facie  evidence  of  service,  when, 
as  in  this  esse,  the  judgment  is  directly 
attacked,  and  is  never  conclusive  ex- 
cept where  the  attack  is  collateral." 
And  in  Houghton  *.  Tibbets,  128  Cal. 
S7,  S8  Pae.  318,  where  there  was  a 
direct  attack  by  appeal,  the  court 
said:  "It  is  requisite  that  the  record 
should  show  jurisdiction  of  the  court 
against  whom  the  judgment  was 
tendered,  and,  as  vras  said  in  He- 
Kinlay  v.  Buttle,  42  Cal.  570;  'In  de- 
termining that  question,  recitals  which 
may  be  found  in  the  judgment  cannot 
be  regarded,  tor  the  question  is 
whether  the  record  sustains  the  judg- 
ment. Such  recitals,  therefore,  will 
not  be  accepted  as  «  substitute  for 
the  summons  and  the  proof  of  service; 
and,  indeed,  it  would  be  as  illogical  so 
to  do  as  to  receiT«  sncb  recitals  in 
the  stead  of  the  allegstians  of  the 
pleadings.'  See,  also,  Sichler  v.  Look, 
83  Cal.  600,  2»  Pae.  220 ;  County  of 
Yolo  V.  Knigbt,  70  Cal.  430,  11  Pae. 
682." 

And  see  People  v.  Harrison,  84  Cal. 
807,  24  Pae.  311 ;  People  v.  Davis,  143 
Cal.  673,  77  Pae.  051 ;  alao  SscrameMo 
Bank  V,  Montgomery,  146  Cal.  745,  81 
Pae.  138;  County  Bank  v.  Jaek.  148 
CaL  437,  113  Am.  St.  Bep.  ESS,  83 
Pae.  70S. 
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direct,  aa  upon  appeal.  As  heretofore  saggested,  this  is  well  set- 
tled.** 

And  recitals  of  the  testimony  cannot  show  that  the  verdict  or 
other  decision  of  fact  was  not  sustained  by  the  evidence.  For  the 
statute  prescribes  that  the  verdict  or  other  decision  of  fact  is  to  be 
attached  by  statement  or  bill  of  exceptions  with  proper  specifica- 
tions; and  recitals  of  the  evidence  in  the  judgment  or  fiudinga  can- 
not take  the  place  of  the  statement  or  bill  of  aceptions.** 

As  gathered  from  the  cases,  the  rule  would  seem  to  be  that,  if 
the  attack  is  collateral,  recitals  in  the  judgment  are  to  be  taken 
as  absolutely  true.  If,  on  the  other  hand,  the  attack  ia  direct,  as 
by  appeal,  the  facts  contained  in  such  recitals  are  to  be  accepted 
as  prima  fade  true  only,  subject  to  be  controverted  by  an  adverse 
showing  elsewhere  in  the  record;  and  if  the  facts  recited  are  juris- 
dictional, or  if  they  are  required  to  be  independently  set  forth, 
the  recital  cannot  be  accepted  as  a  substitute  for  those  facta.  The 
question  of  their  verity  does  not  arise.  They  must  simply  be  dis- 
regarded. There  are  inconsistencies  in  the  dccisioiis,  bat  this 
is  believed  to  be  a  fair  statement  of  the  general  rule."^ 


M  In  Butlei  T.  Bonis,  121  Cal.  09, 
66  Pae.  601,  following  the  earlier 
deeuiona  in  Ckrpentier  t.  Oakland,  3Q 
Ctel.  43»,  Drake  t.  Du««mck,  «5  CaL 
4S5,  Crim  T.  Kearing,  89  CaL  47S,  23 
Am.  Bt  B«p.  491,  26  Pae.  1074,  and 
othen,  the  .anpreme  eaurt  held  that 
reeitab  in  the  jadgment  of  f  oreclomie 
of  B  mortgage  as  to  aenriee  of  Hum- 
moDs,  if  ancontradicted  elsewhere  in 
the  record,  moat  be  deemed  to  be  true, 
aa  importing  abeoluta  rerit^,  -when 
aueh  judgment  ii  attacked  hj  motion 
on  the  ground  of  want  of  jariadietion 
over  the  premisea  or  over  the  penon 
of  the  mortgagor. 

u  Bm  Pieo  T.  CDTaa,  47  Cal.  174; 
Bice  V.  Inakeep,  M  Oal.  224;  Dawning 
V.  Le  Du,  S2  Oal.  471,  23  Pae.  202; 
and  lee  ■eetion  842,  iabdiviaion  S, 
pott. 

Some  doDbt  ia  thrown  npon  thia 
pMition,  by  Hawley  t.  Kocher,  123 
Oal.  77,  55  Pae.  696,  where  it  seeraa 
to  have  been  practieallj  held  that 
tbe  Moitala  of  a  judgment  might 
pometimes  preclude  the  neceMit}'  of 
atatementa  or  billa  of  exceptions,  since 
it  held  that  the  eases  oC  Abbott  v. 
Douglaaa  and  Derby  v.  Jack  man, 
above  cited,  were  not  in  point  on  th« 


qaeation  there  presented,  viz.,  the 
□ece«Bity  of  a  bill  of  ezceptiona,  linee 
the  reeitalB  in  the  judgment  were 
said  to  Buffieientlj  set  forth  every- 
thing that  coold  havB  been  ineorpo- 
nUA  in  a  bill. 

But  the  rule  ftated  In  the  test 
ia  th»  one  which  haa  the  support  of 
the  better   authority. 

"w  DecisionB  of  other  statea  dia- 
close  no  materiaJ  departure  from  the 
rule  aa  outlined  in  the  text.  In  French 
V.  Ajaz  ete.  Co.,  it  w««  held  that  a 
recital  in  the  judgment  to  the  ef- 
fect that  defendaat  was  "peraonally 
served"  waa  not  concluaiTe  on  an  ap- 
peal from  an  order  denying  a  motion 
to  vacate  the  judgment,  and  permit 
a  defenae  on  the  merits,  the  attack 
not  being  collaleral,  and  the  court  not 
haTingeertifled  due  and  legal  aerrice. 

In  Knapp  v.  Wallaoe,  50  Or.  348, 
126  Am.  St  Bep.  742,  92  Pae.  1054. 
the  rule  waa  exf^essed  that  if  the 
record  ia  silent  aa  to  aerrice,  or  if,  in 
the  absence  of  a  return,  there  ia  a  re- 
cital in  the  judgment  of  due  serriee. 
npon  collateral  attack  jariadietion  will 
be  conclusively  presumed;  bat  where 
the  record  contains  proof  of  aerrice,  a 
recital  in  the  judgment  must  be  eon- 
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Becitals  in  an  order  on  motion  for  new  trial  as  to  the  ground 
upon  which  the  action  of  the  court  was  based  are  immaterial." 

bold  tlwt  the  judgment  eoold  not  be 
eollaterallj  attacked.  Wick  t.  Sea, 
54  WMb.  424,  103  Pae.  462.  But  a 
judgment  ma;  bo  eollaterally  attscked, 
thoQgh  reciting  jurisdiction,  if  want 
thereof  affirnMtivielj  appean  on  the 
tac«  of  the  n^tole  records    Id. 

Where  the  return  is  inoonaiitent 
with  recitals  in  the  judgmGnt,  the 
formor  mnst  eontrol.  Henoe  a  recital 
■bofring  proper  Mrrlee  will  not  aid 
an  official  return  which  ahowi  a  want 
of  meh  Mrriee.  Stnbbs  t.  MoOilUa,  44 
Colo.  138,  130  Am.  St.  Bep.  120,  M 
Pm.  1005,  18  Ij.  K.  a.,  N.  S.,  405. 

Stu.  »  Power    T.    Fairbanks,    146    Gal. 

Where   the   court   had    jariBdiction       611,  80  Pste.  1075;  Boin  v.  Bpreekals, 

of  tho  subject  matter  and  the  judg-      156  Cal.  612,  102  Pae.  037;  and  *M 

mont  recited  dn«  serriee,  with  nothing      Motion  231,  ant«. 

in  tho  record  to  the  contrary,  it  waa 


ndered  as  merely   referring   to   sneh 

But  in  State  v.  Wheeler,  43  Wash. 
183,  86  Pae.  394,  it  was  held  that  a 


perrions  to  collateral  attack,  where  it 
clearly  and  affirmatiTelj  appean  from 
the  reoord  itself  that  no  aerrica  waa 
inado. 

Where  a  judgment   of  a   court   of 


Digitized  ByGOOgle 


SS  232, 233      aMOOBD  on  appbal  vbom  thb  jusaifSfT. 


CHAPTEBXn 

EBCOBD  ON  APPEAL  FEOM  THB  JUDGMENT— THE 
VERDICT. 

I  232.    The  vardiet  ii  ■  put  of  tbe  jodgment-roU. 

I  233,     Difference  between  a  general  and  a  ipeeUl  verdict — When  B  apeeikl 

verdict  zdmj  be  rendered  or  directed. 
I  234.     Special  verdict  in  an  eqnitj  cue. 
I  23B.     A  verdict  moat  be  within  the  iMnee,  mnet  n^ort  the  jadgment, 

and  not  be  nneartain  or  contradictory. 
I  230.    Effect  of  verdict. 

§  232.    Tli0  Verdict  is  Part  of  the  Jadgment-roIL—AB  viU  be 

peroeived  from  the  statute  quoted  in  the  preceding  section,  the 
verdict  was  not  mentioned  in  the  section  prescribing  the  contents 
of  the  jndgment-roll,  as  it  stood  before  1862.  Bat  notwithstand- 
ing this  omission,  it  seems  to  have  been  considered  that  the  ver- 
dict need  not  be  incorporated  in  the  statement.^  After  the 
amendment  of  1862,  and  ever  since  then,  the  verdict  has  been 
mentioned  among  the  documents  declared  to  constitute  the  roll. 
And  as  a  matter  of  course  the  term,  as  so  used,  includes  general  and 
special  verdicts,  although  the  authorities  seem  to  be  to  the  effect 
that  a  special  verdict  in  an  equity  case  is  of  no  force  until  adopted 
by  the  judge,*  and  if  this  be  true,  it  would  seem  that  such  a  ver^ 
diet  would  be  a  part  of  the  roll  if  not  adopted.  A  verdict,  being 
part  of  the  record,  imports  absolute  verity,  and  cannot  be  con- 
tradicted by  affidavit.* 

It  is  not  within  the  scope  of  this  treatise  to  give  the  procedon 
upon  a  jury  trial.*  It  is  here  proposed  simply  to  consider  the 
verdict  in  so  far  as  it  relates  to  proceedings  for  review. 

§  233.  Difference  Between  a  General  and  a  E^wdal  Verdiot  — 
When  a  Special  Verdict  may  t>e  Bendered  or  Directed. — The 
difference  between  a  general  and  a  special  verdict  is  stated  in 
section  624  of  the  Code  of  Civil  Procedure,  which  is  as  follows: 

i  Caetro  v.  Gill,  5  Cal.  40. 

«  See  eliapt«T  6  and  eh^ter  10  of 
o.  thia  treattae,  wltere  the  matter  to  ia- 

*  See  Mctioa  234,  pott.  cidentally  tre^tedi 
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"Sec.  624.  The  verdict  of  a  jmry  is  eiflier  general  or  special. 
A  general  verdict  is  that  by  vhich  they  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  defend- 
ant; a  special  verdict  is  that  by  which  the  jury  find  the  facts 
only,  leaving  the  judgment  to  tiie  court  The  speeial  verdict  must 
present  the  conclusions  of  fact  as  established  by  the  evidence,  and 
not  the  evidence  to  prove  them;  and  those  conclusions  of  fact 
must  be  so  presented  as  that  nothing  shall  remain  to  the  court  but 
to  draw  from  them  conclusions  of  law."* 

The  cases  in  which  a  special  verdict  may  be  rendered  or  directed 
are  specified  in  section  625  of  the  code,  which  is  as  follows  :* 

"Sec.  625.  In  on  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may  render  a 
general  or  special  verdict.  In  all  other  cases  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all,  or  any  of 
the  issues,  and  in  all  cases  may  instruct  idtem,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  most  be  filed  with  the  clerk  and  entered 
upon  the  minutes.  "Where  a  special  finding  of  facts  is  inconsist- 
ent with  the  general  verdict,  the  former  controls  the  latter,  and 
the  court  must  give  judgment  accordingly.""  ' 


>  The  aection  above  qiiot«d  repro- 
doeei  aeetion  174  of  the  act  of  IftSl 
(lAwa  of  1851,  p.  78),  which  was 
never  Aroended. 

>  Thia  Hctioa  ia  tbe  attae  m  aeetion 
ITS  of  the  old  Practice  Aet,  nfaieh  waa 
enacted  in  1854.  liSira  of  16S4,  p.  02. 
Before  1854  the  Metion  «a*  u  tol- 

"Sec  175.  The  eoart  nwy  instToet 
the  Jury  to  flnd  a  apeoial  TenUet; 
when  not  ao  instnieted,  the  verdiet 
ahall  be  general." 

Tbe  power  of  the  eoart  nnder  tbe 
above  sectiona  ia  ample,  and  tbe  eourt 
maj  direct  the  jnry  that  if  th^  find 
an  iaaue  a  oertaiu  mj  they  need  pio- 
eeed  no  farther.  Broadua  v.  Netaon, 
16  Cal.  79. 

■•  Thia  section  was  amended  by  tbe 
l^alatDTe  of  1905  (Btats.  190S,  p. 
5a)  eo  aa  to  read  aa  foUowa: 

See.  SS5.     In  an  action  for  the  re- 


bjf  the  court  to  mwler  a  ipeetal  ver- 
dict, may  in  their  diaeretion  render  a 
general  or  apeoial  verdict.  In  all 
caaea  the  court  miut,  upon  the  re- 
qattt  in  v)riting  of  any  of  the  partJM, 
direct  tbe  jarj  to  And  a  apeeial  ver- 
dict in  writing  upon  all  or  any  of  the 
isHues  and  in  all  eases  mu*t  instruct 
them  upon  the  reqaett  tn  vriUng  of 
any  of  tfte  partia,  if  they  render  a 
general  verdict,  to  find  upon  particular 
quBstiana  of  fact,  to  be  stated  in  writ' 
ing,  and  muit  direct  a  written  finding 
thereon.  The  special  verdict  or  find- 
ing mnat  be  filed  with  the  clerk  and 
entered  upon  tbe  minutes.  Where  s 
special  finding  of  fact  ia  iueonaistent 
with  the  general  verdict,  the  former 
eontrola  the  latter  and  the  court  mnat 
give  judgment  accordingly." 

The  changBs  thua  nu^e  were  nulli- 
fied bf  the  l^slature  of  1909,  which 
re-enacted  tbe  aeetion  aa  it  formerly 
(tood.  Stats.  1909,  c.  121.  The 
opinion  oi;  Chief  Justice  Beat^  in 
Ptjrer  v.  Pacific  «te.  Co.,  158  GaL  las. 
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As  will  be  perceived  from  the  sections  above  quoted,  there  are 
cases  in  which  both  a  general  and  a  special  verdict  may  be  ren- 
dered.*" In  «uch  cases  the  statute  provides  that  if  the  special 
16  inconsistent  with  tlie  general  verdict,  the  former  controls  the 
latter.*    It  is  to  be  observed,  however,  in  this  connection  that  ■ 


OQ  Pb«.  60,  contains  an  «zhanBtiTe 
ConatnictiOQ  of  theM  amendments. 

Cbrreaponding  proriaions  in  other 
eocl«t  are  aa  fdlowi:  To  section  624, 
defining  a  general  and  special  verdict : 
SectlMi  1418,  Bevised  Btatntea  of 
Ariions;  seotion  IftS,  Mills'  Annotbt«d 
Code  of  Colorado  I  section  4396,  Be- 
vind  Codes  of  Idaho;  seotion  ST57, 
Bevised  Codes  of  .Montana  (seetion 
1100,  Code  of  Civil  Procedure) ;  sec- 
tion 3271,  Cutting's  Compiled  Laws  of 
Nevada  (section  ITS,  Civil  Practioe) : 
section  T033,  Revised  Codes  of  North 
Dakota;  section  5S04,  Compiled  Laws 
of  Oklahoma;  section  152,  Lord's 
OrCjgoD  LaiTi;  section  E70,  Code  of 
Civu  Procedure  of  SoDth  Dakota;  sec- 
tion 3102,  CompUed  Laws  of  Utah; 
section  302,  Rem.  &  Bal.  Code  of 
■Washington  (section  5019,  BaL  Code) : 
section  1510,  Compiled  Statutes  of 
Wyoming, 

See,  alsa,  section  365,  Bern.  A  Bal. 
Cede  of  Washington  (section  5022, 
Bsl.  Code). 

Corresponding  to  section  025,  Cali- 
fornia Code  of  Civil  Froceduie:  Sec- 
tion 1424,  Bevised  Statutes  of  Arizona; 
section  196,  Mills'  Annotated  Code  of 
Colorado;  section  439T,  Revised  Codes 
of  Idaho;  section  0T58,  Kevised  Codes 
of  Montana  (section  1101,  Code  of 
Civil  Procedure)  ;  seetion  3272,  Cut- 
ting's Compiled  Lavrs  of  Nevada  (sec- 
tion 177,  Civil  Practice)  ;  section  7030, 
North  Dakota;  section  5S05,  Compiled 
Laws  of  Oklahoma;  Bections  153  and 
IS4,  Lord's  Oregon  Laws;  section  271, 
Code  of  Civil  Procedure  of  South 
Dakota;  section  3163,  Compiled  Laws 
□f  Utah;  accUona  363  and  364,  Rem. 
&  Bal.  Code  of  Washington  (sections 
5020  and  5021,  Bal.  Code);  section 
4511,  Compiled  Statutes  of  Wyoming. 

>b  See  Sanders  v.  Simcieh,  05  CaL 


V.  Elliott,  T7  OaL  588,  20  Pae.  132; 
Olmstead  v.  Dauphinj,  lOi  CaL  035, 
38  Pae.  505. 


And   see  other   easea   cited   in   tha 

three  following  notes. 

*  See  Leese  v.  Clarke,  20  Cal.  887. 
See,  also,  Vaughn  v.  California  etc.  By. 
Co.,  83  Cal.  18,  23  Pac.  215,  where,  in 
an  action  for  damages  for  injuries 
alleged  to  be  the  result  of  carelessDeSB, 
inoompeteney  or  mdsconduct  of  de- 
fendant's employees,  and  the  want  of 
eare  on  the  part  of  defendant  in 
selecting  hfs  said  employees,  the  Juir 
found  generally  in  favor  of  plaintiff, 
but  found  specially  in  favor  of  de- 
fendant upon  all  the  issues  involved. 
On  appeal  from  a  judgment  upon  the 
general  verdict  in  favor  of  plaintiff, 
the  supreme  court  ordered  a  reversal 
and  a  new  trial  on  the  ground  that 
the  judgment  was  not  supported  by  a 
verdict.  See,  alsa,  Cox  v.  Delmaa,  99 
Cal.  104,  33  Pac.  836;  Los  Angeles 
Awn.  V.  Los  Angeles,  103  Cal.  401, 
7  Pac.  3T5;  McAnlay  v.  Moody,  128 
Cal.  202,  00  Pae.  778;  Di  Veechio  v. 
Luchsinger,  12  Cal.  App.  219,  lOT 
Pac.  315. 

Also  Qwin  V.  Gwin,  5  Idaho,  271, 
48  Pac  295.  The  test  of  a  fatal  in- 
eonsiatency  was  stated  in  this  ease  to 
be,  whether  the  special  findings  al- 
leged to  be  so  inconsistent  with  the 
general  verdict  as  to  nullify  the  latter, 
IS  such  as  to  justify  and  support  a 
judgment  different  from  that  author- 
ized by  the  general  verdict.  See,  also, 
Bradbury  v,  Idaho  etc.  Co.,  S  Idaho, 
239  (221),  10  Pac  620. 

The  court  may  not  ^t  aside  a  speeial 
verdict  and  enter  judgment  on  the 
general  verdict.  His  course  most  be 
the  reverse,  if  either  must  be  set  aside 
or  disregarded.  Martin  v.  Butte,  34 
Mont.  281,  80  Pac.  264. 

A  general  verdict  is  controlled  by 
a  special  verdict.  Cronk  v.  Railway 
Co..  3  S.  D.  93,  52  N.  W.  420;  Ev«i«tt 
T.  Buchanan,  2  Dak.  249,  6  N.  W.  439, 


i  N.  ■ 


.  31. 


Special  findings,  inconnstent  with 
the  general  verdict,  oontrol.  Willey  v. 
Morrow,  1  Wash.  Ter.  474;  Stewart  v. 
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if  the  special  verdict  does  not  cover  all  the  matensl  iasnea,  it  can- 
oot  ia  most  aaaea  be  aaid  that  there  is  an  inconsistency;  for  the 
general  verdict  mttj  have  been  induced  by  the  opinion  of  the 
jury  npon  the  issne  not  covered  by  the  special  verdict.  In  sacb 
case  the  general  verdict  controls.* 

In  the  application  of  this  provision,  which  is  merely  the  rale 
adopted  in  tJie  early  decisions  of  the  supreme  court  crystallized 
into  statute,  it  has  been  held  that  judgments  are  to  be  rendered 
upon  special  verdicts  only  when  the  general  verdict  ia  inconsist- 
ent therewith,**  Also,  that  it  is  error  to  refuse  to  render  judg- 
ment upon  special  findings  which  are  inconsistent  with  the  gen- 
eral verdict.** 

Whether  special  issues  should  be  presented  to  the  jury,  or  a 
special  verdict  required,   rests  in  the  discretion  of   the  court.*" 


Wallft  Wall&  «to.  Co.,  1  Wuh.  621,  EO 
Pae.  605;  Peppe»U  v.  City  Park 
TnuiBit  Co.,  15  Wwh.  178,  45  Pac. 
743,  46  Pae.  407;  Ottiaon  t.  EdmuDds,  - 
IS  Wash.  3ft£,  46  Pac.  398;  (krbftid 
T.  Worrell,  20  Warti.  192,  55  Pac.  625 ; 
Mitebell  V.  Matbeson,  23  Waah.  T23, 
63  Pac  664;  Engstrom  v.  Merriam, 
25  Waah.  73,  64  Pac  914;  Robert  v. 
Seabtio,  32  Wash.  330,  73  Pac.  383; 
Crowley  v.  Northern  Padfie  Co.,  « 
Wash.  85,  89  Pac.  471;  Boucher  v. 
Oregon  etc.  Co.,  50  Waab.  627,  97  Pae. 
661;  Qrant  v.  Bpokane  etc.  Co.,  47 
Wash.  512,  91  Psc  55. 

If,  however,  the  ipecial  verdict  ia 
■naceptible  of  two  eouHtructioaa,  one 
<^  which  will  support  the  general  ver- 
dict, the  latter  should  pKvail.  Mer- 
eier  T.  Travetere'  Ins.  Co.,  24  Wash. 
147,  64  Pse.  1S8;  McOorkle  v.  Ual- 
kfy,  30  Wash.  632,  71  Pac.  186. 

And  a  tpeeial  finding  must  be  irrs- 
coneilably  inconsistent  with  the  gen- 
eral  TSrdiet  to  warrant  settiag  the 
latter  adde.  Oaudie  v.  Northern 
Lnmber  Co.,  34  Wash.  34,  74  Pac 
1009;  Byrne  t.  Funk,  38  Wash.  506, 
SO  Pac.  772,  3  Ann.  Cas.  647;  Abby 
V.  Wood,  43  Wasb.  379,  86  Pac.  S58. 

A  finding  which  ioTolTes  the  ex- 
pression of  an  opdnion  npon  «  legal 
propoaitioii  will  not  bo  allowed  to 
control  Um  ftet  found  by  a  geneisl 
verdict,  or  be  held  to  vitiate  it.  This 
was  toe  eonelusion  of  tbe  court  in 
Silsby  V.  ProBt,  3  Wash.  Ter.  388,  17 
Fa«.  S87,  but  it  ii  ele«ily  of  doubtful 


_     legal  c 
to  say  the  least. 

The  right  to  a  judgment  upon  a 
special  finding  of  facte,  where  there 
ia  a  general  verdict,  is  limited  to 
those  cases  where  there  is  an  irceoon- 
dlable  inconsistency  between  the  two. 
Chicago  etc.  Co.  v.  Morris,  16  Wyo. 
308,  93  Pac.  664. 

*  McDermott  v.  Higby,  83  Cal.  489. 

<»  Obersteller  v.  Commercial  Co.,  96 
Cal.  645,  31  Pac.  58T ;  Portland 
Cracker  Co,  t.  Murphy,  130  Cal.  649, 
63  Pac.  70. 

<"  Haaa  v.  Whittier,  87  CaL  411,  32 
Pac.   449. 

M  Bmith  V.  Occidental  Co.,  99  Cal. 
462,  34  Pac  84;  Olmstead  v.  Dau- 
phiny,  104  Cal.  635,  38  Pac.  505; 
George  v.  Ijob  Angeles  Ry.,  126  Cal. 
357,  77  Am,  St.  Eep.  184,  58  Pac.  819, 
4B  L.  R.  A.  829;  and  see,  also,  SchuItE 
V.  McLean,  109  CaL  437,  42  Pac.  557. 
Also,  Lufkins  v.  ColLina,  2  Idaho.  256 
(234),  10  Pac  300.  But  this  discre- 
tion must  be  properly  exercised,  and 
is  not  absolute.  Burke  v.  McDonald, 
2  Idaho,  679  (646),  33  Pac.  49,  7 
Morr.   Min.  Bep.  325. 

Whether  a  special  verdict  be 
directed  is  in  discretion  of  the  court. 
Moline  Flow  Co.  v.  Gilbert,  3  Dak. 
239,  15  N.  W.  1;  McCormaek  v.  Phil- 
lips, 4  Dak.  506,  34  N.  W,  39;  Lang- 
ness  V.  Pettigrew,  5  Dak.  45,  37  N. 
W.  758;  White  v.  White,  34  Or.  141, 
CD  Pac  801,.55  Pac   645;   Swift  v. 
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Moreover,  if  the  court  sb&ll  conclude  that  it  is  a  proper  case  for 
special  findings,  it  is  the  province  of  the  court  to  determine  the 
particnlar  questions  which  the  jury  are  to  answer,  and  it  has  been 
held  that  refusal  to  comply  with  a  request  of  counsel  in  this  con- 
nection is  not  error.** 

Where  special  issues  are  submitted  to  a  jury  and  they  cannot 
agree  upon  them,  counsel  may  waive  them  and  accept  a  general 
verdict* 

As  stated  in  section  624,  above  given,  a  special  verdict  finds  the 
facts  only.  It  should  find  the  nltimate  facts,  avoiding  mere  state- 
ments of  the  evidence  on  the  one  baud,  and  conclusions  of  law 
on  the  other.  In  this  respect  special  verdicts  are  similar  to  the 
findings  of  a  court  sitting  without  a  jury,"*  and  their  sufficiency  is 
to  be  determined  by  the  same  rules.* 

In  an  action  of  ejectment  the  following  verdict — ^"We,  the  jury, 
in  this  caluse  find  a  verdict  in  favor  of  the  plaintiff  against  defend- 
ants for  the  possession  of  the  premises  described  in  the  complaiM 

MnlkOT,  14  Or.  5fl,  12  Pm.  78 ;  Wild 
V.  Oretron  etc.  Co.,  21  Or.  159,  27  P«c. 
964;  KnsIitlB  v.  Oregon  etc.  Co.,  21 
Or.  136,  27  Poc.  SI;  Columbik  etc. 
E7.  Co.  y.  Hawthorne,  8  Wash.  Ter. 
353,  19  Pae.  25;  MoiriBOB  t.  Nortbeni 
Facifle  R7..C0.,  34  Wtwh.  70,  74  Pm. 
1084 ;  Bailej  y.  Taooma  Traetion  Co., 
16  Wash.  4S,  47  Pae.  241 ;  Wftlker  v. 
M«N«ilt,  17  Waah.  5B2,  SO  Pae.  518; 
Hart  Lumber  Co.  t.  Bucker,  20  Waah. 
383,  55  Pae.  320;  Mounts  v.  OoranBoii, 
29  Wash.  2fll,  69  Pae.  740. 

In  Idaho  the  rule  aa  to  tb«  constrae- 
tion  of  sectioa  4397,  Bevised  Codes, 
waa  Htated  in  Shaw  v.  Maaville,  4 
Idaho.  369,  39  Pae.  SS9,  to  the  effect 
that  in  actioDB  for  the  reeoveiy  of 
money  only,  it  ia  within  the  diaei*- 
Uon  of  th«  Jnij  to  T«tnrn  a  general 
or  special  verdict,  and  atipnlation  of 
counsel  cannot  aSeet   this   discretion. 

M  Ameriean  Co.  t.  Bradford,  27 
Cal.  860,  IS  MoTT.  Min.  Sep.  190;  and 
we  section  235,  note  21,  po>t. 

'  MitcheU  v.  Eoekett,  25  Cbl.  E38, 
85  Am.  Dec.  151. 

h  A  special  T«rdict  should  And  all 
the  facts  nee^sary  to  enable  the  court 
to  determine  by  the  conaideiation  of 
the  pleadings  and  verdict  alone  irhieli 
party  ia  entitled  to  a  rerdiet,  without 


reference  to  the  ayidence.  Cobum  «te. 
Co.  y.  Small,  36  Hont.  238,  S8  Pac 
953.  A  special  verdict  must  present 
all  the  material  facts  to  that  nothing 
shall  remain  for  the  court  but  to  draw 
from  them  the  conelusionB  of  law. 
Knickerbocker  v.  HaU,  8  Nev.  194. 

Where  counsel  itipulate  that  certain 
queetions  shall  be  presented  to  the 
jury,  and  they  are  so  presented,  sneb 
questions  and  tha  answers  thereto  con- 
stitute a  special  verdiet  within  tbe 
meaning  of  th«  code.  Estate  of 
Kelthley,  134  Ckl.  9,  06  Pae.  5. 

As  to  the  contents  of  a  qieciat  vet- 
diet,  Ne  BuaseU  t.  Mmr,  7  H.  D. 
335,  75  N.  W.  262.  47  L.  B.  A.  1)37 ; 
Bartow  v.  Aamranea  Oo.,  10  8.  D, 
132,  72  H.  W.  8S. 

In  a  genenJ  verdict  the  Jnry  applie« 
the  law  and  pronounces  upon  all  the 
isBuee  generally.  In  a  special  verdiet 
the  jury  finds  the  facta  only — the 
judge  passes  npon  their  legal  effect. 
MorrisoD  V.  Lee,  13  N.  D.  SBl,  102  N. 
W.   223. 

A  spedal  v«rdiet  Is  wtere  the  jniy 
finds  the  facts  and  leavea  the  judg- 
ment to  tbe  court  Willey  v.  Morrow, 
1  Wash.  Ter.  474. 

■  Breeae  v.  Doyl^  19  OaL  101. 
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herein,  and  the  snm  of  one  bnndred  tnd  nxty-flve  dollan  dam- 
ages" — v/u  held  to  be  &  general  verdict  covering  all  the  issues/ 

The  verdict,  whether  general  or  special,  must  be  in  writing.' 
Section  618,  Code  of  Civil  Procedure,  requirea  the  verdict  to  be 
signed  by  the  foreman,  but  it  was  intimated  in  Oreenberg  v.  Hpfl  ■ 
that  this  provision  would  be  met  and  the  verdict  sufBciently  authen- 
ticated if  the  verdict  should  be  signed  hj  the  jury  as  a  whole. 
In  any  event,  authentication  most  be  either  in  the  one  way  or  the 
other.    There  is  no  third  method. 

The  findings  of  a  referee  upon  a  reference  of  the  whole  issue 
stands  as  the  finding  of  the  court.  Upon  a  reference  to  report  the 
facts  merely,  however,  the  findings  reported  have  the  effect  of  a 
special  verdict,  and  are  to  be  treated  as  such.^* 

This  section  is  without  application  where  any  verdict  rendered 
would  be  merely  advisory,  as  in  equity  proceeding^.'* 

§  234.  Spocial  Verdict  in  an  Equity  Case. — ^The  great  prepon- 
derance  of  authority  is  to  the  effect  that  under  our  system,  as 
under  the  old  chancery  practice,  the  verdict  of  a  jury  in  an  equity 
case  is  merely  advisory  to  the  judge,  and  of  no  force  or  effect  until 
adopted  by  him,  and  if  adopted,  that  it  derives  its  force  and  effect 
solely  from  such  adoption.  As  has  been  elsewhere  shown,'  the 
idea  of  the  early  judges  was  that  none  of  the  provisions  of  the 
Practice  Act  applied  to  equity  cases.  And  upon  this  theory,  it 
was  held  in  many  eases  that  a  special*  verdict  in  an  equity  case 
was  merely  advisory  to  the  judge.*    The  theory  that  the  provisions 

t  Button  T.  Seed,  25  Cftl.  4T8.  287;    Bitter   v.   Stock,    12   Cal.   402; 

■  Section  S18,  Code  of  Oivil  Pro-  Qoode  t.  &nitb,  13  Cal.  81;  Pnr- 
eedure.  eeU  t.  MeEune,  14  Cal.  230;   Phelan 

■  SO  Csl.  81,  22  Pa'e.  09;  and  see  f.  Buic,  IS  Cal.  00.  There  ia  a  die- 
Estate  of  Eeithler,  134  CaL  9,  OS  turn  to  the  contrary  in  Itnff  t.  Fisher, 
Pae.  5.  IS   Cal.    375.     That   was   a   auit    far 

i>  See  SMtioDJ  644  and  045,  Oode  ipeciflc  perfOTmancA  of  a  contract. 
of  Civil  Proeedtire.  Alao  see  Fanllcner  A  Bpeeial  verdict  vras  taken,  and  ap- 
V.  Hendv,  103  Cal.  15,  36  Pac.  1021;  paara  to  have  been  received  and  re- 
Lee  Sack  Sam  v.  Oray,  104  CaL  243,  corded  without  any  objection  bj  eoun- 
88  Pac.  85.  eel,  but  without  any  formal  approval 

II  Churcbill  T.  Louie,  135  Cal.  008,  hj  the  judge,  who,  however,  made  his 

07  Pac   1052.  decree  upon  the  verdict.     The  defeud- 

1  See  aeetion  7,  ante,  ant  neither  made  a  motion  for  a  new 

*  A  Keneral  ver^ct  in  an  eqnity  trial  nor  prepared  any  statement,  but 
eaie  ii  improper.  Wingate  v.  Fetrii,  appealed  directly  to  the  supreme  court, 
50  Oal.  105;  Brandt  v.  Wheaton,  58  printing  all  the  evidence,  etc.,  in  the 
Cal  430,  J  MoTT.  Min.  Bep.  145.  tranicTipt,     The   decision   of    the   ao- 

*  Gray  t.  Eaton,  5  Cal.  448 ;  preme  conrt  affirming  the  judgment 
Domingnei  v.  DomingueE,  7  Cal.  eeemi  to  rest  mainly  on  the  absence 
42<;    StiU  T.  Saundera,  8  Cal.   281,  of  a  motion  for  new  triaL    With  rof- 
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of  the  Practice  Act  with  reference  to  new  trials  were  not  intended 
to  apply  to  equity  cases  was  definitely  repudiated  in  QagUardo  v. 
Hoberlin,*  after  which  it  became  well  settled  that  the  act  estab- 
lished one  uniform  system  of  procedure  which  applied,  in  general, 
to  all  cases  alike,  on  whichever  side  of  the  court  brought.*  But 
this  has  made  no  change  in  the  doctrine  with  reference  to  the  ad- 
visory character  of  verdicts  in  equity  eases  for  two  reasons.  In 
the  first  place,  it  is  hard  to  completely  do  away  with  the  conse- 
quences of  an  erroneous  theory  if  it  has  prevailed  to  any  extent; 
and,  in  the  second  place,  it  is  understood  that  the  Constitution  has 
not  given  a  party  the  right  to  have  a  jury  trial  upon  issues  of 


er«nee  to  the  «ffeet  to  be  given  to  the 
special  verdict,  Field,  C.  J.,  in  the 
course  of  the  opiaion,  uid: 

"As  the  object  of  the  iaaue  ani  trial 
at  law,  according  to  the  theory  of 
equitj  proceedings,  was  to  inform  the 
eoBscleaCB  of  the  court,  it  followed 
that  the  findings  were  not  held  con- 
clusive or  binding,  but  the  cbaaeellor 
was  at  liberty  to  disregard  them  en- 
tirely and  to  proceed  with  the  hearing 
of  the  eaie  as  though  no  issue  had 
been  framed,  or  to  direct  the  matter 
to  be  tried  anew  before  another  jury. 
This  general  discretion  to  disregard 
the  findings  may  be  qualified  and  con- 
trolled by  statute,  'and  in  nearly  all 
the  states,'  observes  the  learoecl  editor 
of  the  American  edition  of  Adams' 
Equity,  'it  is  at  least  very  doubtful 
whether  a  verdict  □□  an  issue  is  not 
equally  binding  with  that  in  a  suit  at 
law,  and  subject  only  to  the  same 
rerisory  power,  which  is  eiercised  in 
granting  new  trials  in  other  cases.' 
(Adams'  Eq.  276,  1S55,  note;  3  Qreen- 
leaf  Ev.,  sec.  261  et  seq.)  In  this 
fltBt«  the  statute  proridee  the  manner 
in  which  the  verdict  of  a  jury  upon 
an  issue  submitted  to  its  decision  may 
be  reviewed.  It  is  only  bv  a  motion 
for  a  new  trial.  The  Practice  Act  ap- 
plies as  well  to  equitable  as  to  legal 
actions,  so  far  as  its  prorisions  are 
consistent  with  the  rights  and  rem. 
edies  admioistPrcd  in  courts  of  equity. 
It  may  be  and  probably  is  true  that 
the  court,  whether  sitting  in  equity  or 
on  trial  of  a  common-law  action,  may 
of  its  own  motion  set  aside  the  verdict 
of  a  jury  when  it  is  dearly  and  pal- 
pably against  the  evidence;  but  when 


the  court  is  satisfied  with  the  verdict, 
the  parties  can  only  question  its  cor- 
rectness by  following  the  course 
pointed  out  by  the  statute.  As  in  the 
case  at  bar  no  objection  was  inter- 
posed to  the  findingB  of  the  jury,  they 
must  be  taken  as  established  facts  to 

support  the  decree In  Gray  v. 

Eaton,  5  Cal,  448,  an  appeal  was  taken 
from  an  order  refusing  a  new  trial 
npon  issues  framed  in  an  equity  suit, 
and  the  eourt  held  that  the  applica- 
tion for  the  new  trial  was  supererog- 
atory, because  the  judge  had  not  de- 
cided upon  the  verdict,  and  that  if  he 
had  it  was  a  matter  in  his  mere  dis- 
cretion to  grant  or  refuse  the  applica- 
tion, which  was  not  revisable.  The 
statute  was  eridently  not  called  to  the 
attention  of  the  eoort,  and  the  de- 
cision cannot  in  consequence  be  re- 
garded as  of  any  binding  authority." 

It  must  be  admitted  with  reepect  to 
this  case  that  the  passage  tjuoted  was 
not  necessary  to  the  decision.  Al- 
though there  was  no  formal  approval 
of  the  verdict,  the  fact  t^t  the  judge 
made  bis  decree  thereon  was  nndoubt- 
edly  an  approval  sufficient  under  any 
view,  and  the  decision  must  be  taken 
to  be  simply  this:  that  findings  of 
fact  in  equity  cases,  as  in  others,  can 
be  attacked  only  on  motion  for  new 
trial.  It  seems  from  the  case  of 
Basey  v.  Qallagher,  20  WaU.  670,  22 
L.  ed.  4S2,  1  Morr.  Uin.  B«p.  683 
(<juoted  in  note  11  below),  that  Jodge 
Field  who  wrote  tbe  opinion  in  Duff 
v.  Fisber  does  not  regard  it  as  '"t^'"g 
against  the  adriaory  theorr. 

•  18  Cal.  364. 

s  See  section  7,  ante. 
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fact  in  an  eqnity  caxwe,  and  Uiu  is  regarded  as  a  reason,  if  a  jur7 
trial  18  nevertheless  accorded  him,  why  the  verdict  should  not  bear 
the  usual  characteristics  of  a  valid  verdict.**  The  following  are 
some  of  the  leading  cases  in  regard  to  it; 

In  Bates  t.  Qage  *  only  a  part  of  the  issues  were  submitted  to 
the  jury,  and  it  was  held  that  a  notice  of  intention  to  move  for  a 
new  trial,  given  before  the  remaining  issues  were  disposed  of,  was 
premature,  and  McEinstry,  J.,  delivering  the  opinion,  said :  "  A  por- 
tion of  the  issues  raised  by  the  pleadings  were  submitted  to  the 
jury:  The  verdict  was  but  advisory,  so  that  all  the  issues  were 
determined  by  the  court.  In  an  equity  case  where  all  the  issues 
are  not  passed  on  by  the  jury,  the  trial  is  not  terminated  when 
the  verdict  is  rendered,  and  a  special  verdict  is  to  be  regarded 
as  a  portion  of  the  findings  of  the  court."'  In  Freeman  v.  Ste- 
phenson *  the  judge  disr^arded  the  verdict,  snd  found  the  facts 
differently.  The  supreme  court  afSrmed  the  judgment,  saying: 
"In  an  equity  case  where  the  court  has  taken  the  advice  of  a  jury 
as  to  specific  issues,  and  then,  as  here,  finds  on  the  same 
ifisues  differently  from  the  jury,  the  finding  of  the  court  de- 
termines the  faert."  So  in  Stockman  v.  Riverside  L.  &  I.  Co.,* 
where  certain  findings  of  the  judge  were  contrary  to  the  spe- 
cial verdict  of  the  jury,  Ross,  J.,  delivering  the  opinion  of  the 
court  in  bank,  said:  "It  is  insisted  on  behalf  of  the  appellants  that, 
as  the  findings  of  the  court  up<ai  some  of  the  material  issues  are 
contrary  to  the  findings  of  the  jury  upon  the  same  issues,  this  court 
should,  notwithstanding  a  substantial  conflict  of  evidence  upon 
these  issues,  proceed  to  weigh  the  evidence  and  decide  whether 
it  preponderates  in  favor  of  the  findings  of  the  court  or  of  the 
jury.  To  this  we  cannot  assent.  The  findings  of  the  fact  by  the 
court  are  as  conclusive  here  as  they  would  be  if  no  jury  had  been 

»  See  Moore  t.  Copp,  119  Csl.  429,  to  real  in  part  apoD  the  fact  ttiat  all 

91    Pac    630;    McCarthj    t.    Outon  the  iaauea  were  not  disposed  of  bj  the 

Bidge  Uill  etc.  Co.,  144  Cal.  542,  78  verdict.     Now,  as  has  been  elHwhera 

Fae,    7;    De    Arellaaes    v.   'ArelUues,  shown  (see  aectloD  19),  it  is  an  estab- 

151  Cal.  443,  90  Pae.  1059.  lished  propoeition  that  a  trial  is  not 

•  49  Cal.   12S.     In  Clink  t.  Thnn-  terminated    (and  eonsd^uGntlj  that  a 


ton,  47  CbI.  21,  it  was  "conceded  for  notice  of  intention  cannot  be  given) 

the  sake  of   the   argument"   that  the  until  all  the   issues   are   diaposed   of, 

verdict  was  merely   advisorj.     Wake-  whether  the  case  b«  in  equity  or  at 

fleld  V.  Bouton,  S5  Cal.  109,  doea  not  law. 
toneh  the  point,  although  it  ia  given  »  63  CaL  499. 

by  the  reporter  as  deciding  it.  ■  64  Col.  ST,  28  Pae.  116;  and  see 

r  It  is  to  be  observed  of  Bates  v.  McLain  v.  Baker,  82  CaL  SZi,  22  Pae. 

Gage,  qaot«d  in  tbe  tast,  that  it  seems  1084. 

Digitized  ByGOOgle 


g  234  BEOOBD  ON  APPEAL  PBOH   THE   JUDOUENT.  1292 

impaneled  in  the  case.  The  qnestioa  for  as  is  whether  there  is 
sufficient  evid^ce  to  sustain  the  findings  of  the  court  upon  the 
material  issues;  and  a  substantial  conflict  in  the  evidence  upon 
such  issues  is  sufficient  to  sustain  a  finding  either  way  upon  them. 
It  has  often  been  held  here  that  the  verdict  of  a  jury  in  an  equity 
case  is  but  advisory  to  the  court,  and  in  this  case  it  appears  to 
have  been  the  understanding  between  the  parties  that  it  was  to  be 
regarded  in  that  light  only. ' '  In  the  subsequent  case  of  Warring 
V.  Freear,"*  McKee,  J.,  delivering  the  opinion  of  the  court  in  bank, 
said:  "Even  a  special  verdict  is  only  advisory  to  the  court.  It 
may  be  set  aside  or  disregarded  or  adopted."  And  in  Johnson  v. 
Powers  •"  the  court  said : 

"Appellant  claims  that  the  court  below  had  no  power  to  set  aside 
the  verdict  of  the  jury,  and  to  find  the  facts.  The  substituted 
cross-complaint  contains  a  statement  of  facts  constituting  a  cause 
of  action  in  equity.  It  was  a  complaint  to  foreclose  a  mortgage  of 
personal  property  given  to  secure  the  payment  of  a  promissory 
note  therein  set  forth.  The  court  was  justified  in  treating  the 
findings  of  the  jury  as  advisory  only." 

So  in  Fisher  v,  Zumwalt,""  the  court  said; 

'*,,..  The  case  was  in  equity.  The  verdict  of  the  jury  was 
at  most  only  advisory  to  the  court,  and  the  court  filed  its  own 
findings  and  decision." 

So  in  California  Electric  etc.  Co.  v.  Safe  Deposit  Co.,*"  the  court 
said: 

"  .  ,  .  .  The  case  was  in  equity,  and  the  verdict  of  the  jury 
was  at  most  only  advisory  to  the  court" 

So  in  De  Arellanes  v.  Arellanes,**'  which  was  a  suit  in  equity 
to  set  aside  a  deed  on  the  ground  of  fraud,  the  court  said : 

"The  trial  court,  in  deciding  the  case,  undoubtedly  had  the 
right  to  find  contrary  to  answers  given  by  the  jury  to  certain  ques- 
tions submitted  to  it  In  actions  of  this  character  a  party  is  not 
entitled  to  a  jury  as  a  matter  of  right,  and  if  a  jury  be  called  in 
it  simply  acts  in  an  advisory  capacity,  the  court  being  compelled 
to  make  findings  of  its  own,  and  in  so  doing  it  is  free  to  adopt 
or  reject  the  findings  of  the  jury,  as  it  deems  proper." 

And  so  in  numerous  other  decisions."** 

i»  64  Cal.  64,  23  Pac.  JI5.  >»«  151  Cal.  443,  «0  Pac  1059. 

IBs  65  CbI.  179,  3  Pbc.  625.  <«•  Freeman  t.  Stephengon,  63  C«I. 

i«>  128  Cal.  493,  61  Pac.  82.  499;  SweetMr  v.  Dobbins,  65  CaL  529, 
>ix>  14S  Cal.  124,  78  Pac.  372. 
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The  same  rule  has  been  laid  down  b;  the  Bapreme  court  of  the 
United  States  with  r,efereDce  to  the  Practice  Act  of  Montana, 
which  is  similar  to  that  of  California.'^ 


4  Pm.  HO:  Learned  y.  Chrtle,  67  Cal. 
41,  7  P&c.  34;  Hoggin  v.  BaTinoiid,  67 
Ctil.  30E,  7  Pm.  781;  Sollivwi  ». 
Bofsr,  72  Gal.  248,  I  Am.  St.  Bep. 
51;  WklUce  v.  UaplM,  79  Cal.  433, 
El  Psc.  860;  Bell  r.  Hftnb,  80  Cal. 
411,  22  Pae.  170;  Schneider  v. 
Brown,  SS  Cal.  206,  24  Pae.  715; 
Clavev  ?.  Lord,  87  Cal.  413,  25  Pae. 
496;  BiebardBon  t.  Bnrska,  110  Cal. 
441,  42  Pac.  96S;  Morrison  t.  Stone, 
103  Cal.  94,  37  Pac.  142;  Moore  t. 
Copp,  119  Cal.  429,  61  Pac.  030; 
Seheerer  t.  Goodwin,  125  Cal.  1S4, 
S7  Pac,  789;  MeCarth;  v.  Oaston 
«te.  Co.,  144  Cal.  542,  78  Pae.  7. 

"  Bwer  T.  Gallagher,  20  WaU. 
670,  22  L.  ed.  452.  In  this  case. 
Field,  J.,  delivering  the  opinion, 
said:  "Bj  the  organic  act  ol  tne  ter- 
ritory' the  district  courts  are  in- 
vested with  chancery  and  common- 
law  jnrladiction.  The  two  jurisdic- 
tions are  exercised  by  the  same 
court,  and  under  the  legislation  of 
the  territory,  the  modes  of  proce- 
dure op  to  the  trial  or  hearing  are 
the  same,  whether  a  legal  or  equita- 
ble remedy  la  sought.  The  suitor, 
whatever  relief  he  may  ask,  is  re- 
quired to  state  "in  ordinary  and  con- 
cise language*  the  facta  of  his  case 
npon  wliieb  he  invokes  the  judgment 
of  the  court.  But  the  eonaideratlon 
which  the  court  will  give  to  the 
questions  raised  hy  tbe  pleadings, 
when  the  case  is  called  for  trial  or 
bearing,  whether  it  will  submit  them 
to  a  jury,  or  pass  upon  tbem  without 
any  such  iuterventioD,  must  depend 
npon  the  jurisdiction  which  is  to  be 
exercised.  If  the  remedy  sought  be 
a  legal  one,  a  jury  is  esaeutial  nnless 
waived  by  the  stipalation  of  the 
parties;  but  if  the  remedy  sought  be 
equitable,  tbe  court  is  not  bound  to 
call  a  jury,  and  If  it  does  call  one 
it  is  only  for  tbe  purpose  of  en- 
lightening its  conscience,  and  not  to 
control  its  judgment.  The  decree 
which  it  mnst  render  upon  the  law, 
and  tbe  facts,  mast  proceed  from  its 
own  judgment  respecting  them,  and 
not   from  the  judgment  of  others. 


Sometimes  In  the  same  action  both 
legal  and  equitable  relief    may  be 

sought,  as  for  example,  where  dam- 
ages are  claimed  for  a  past  diver- 
sion of  water,  and  an  injunction 
prayed  against  its  diversion  in  the 
fotnre.  Upon  the  question  of  dam- 
ages a  jury  would  ae  required,  but 
upon  the  propriety  of  an  injunction 
the  action  of  tbe  court  alone  could 
be  invoked.  The  formal  distinction 
in  the  pleadings  and  modes  of  proce- 
dure are  abolished;  bnt  the  essential 
distinction  between  law  and  equity 
is  not  changed.  The  relief  which 
tbe  law  afFords  must  etill  be  ad- 
ministered through  the  intervention 
of  &  jury  unless  a  jury  be  waived; 
the  relief  which  equity  afForda  must 
still  be  applied  by  the  court  itself, 
and  all  information  presented  to 
guide  its  action,  whether  obtained 
tbrough  masters'  reports  or  flndinge 
of  a  jury,  is  merely  advisory.  Ordi- 
narily, where  there  has  been  an  ex- 
amination before  a  jury  of  a  dis- 
puted fact,  and  a  special  finding 
made,  the  court  will  follow  it.  But 
whether  it  does  so  or  not  must  de- 
pend npon  the  question  whether  it 
IS  Bstisfled  with  the  verdict.  This 
discretion  to  disregard  the  find  lugs 
may  undoubtedly  be  qualified  by 
statute;  bat  we  do  not  find  anything 
in  tbe  statute  of  Montana,  regulat- 
ing proceedioge  in  civil  cases,  which 
affects  this  discretion.  That  stat- 
ute is  substantially  a  copy  of  tbe 
statute  of  California  as  it  existed  in 
ISSl,  and  it  was  frequently  held,  by 
tbe  supreme  court  of  that  state, 
that  the  provision  in  that  act  re- 
quiring issues  of  fact  to  be  tried  by 
a  jury,  unless  a  jury  was  waived  by 
tbe  parties,  did  not  require  tbe  court 
below  to  regard  as  coneliisive  tbe 
findings  of  a  jury  in  an  equity  case, 
even  though  no  application  to  va' 
cate  tbe  findings  was  made  by  tbe 
parties,  if  in  its  judgment  they  were 
not  supported  by  tbe  evidence. 
That  court  only  held  that  tbe  find- 
ings, wben  not  objected  to  in  tbe 
court  below,  and  tbe  judge  was  satis- 


DigmzedByGOOgle 


S234 


BXCOBD  OH  APPEAL  FBOH    TEE   JUDGMENT. 


12! 


It  most  be  admitted  that  the  cases  cited  constitute  a  strong  arn 
of  BQthority,  and  woold  in  all  probability  have  to  be  followed  ( 
the  principle  of  stare  decisis.  Nevertheless,  it  is  submitted  wit 
deference  that  the  advisory  theory  is  imsound  in  principle  ai 
not  beneficial  in  practice.  There  is  certainly  nothing  in  the  sta 
ute  which  warrants  it.  The  code  contains  but  one  set  of  provisioi 
in  relation  to  verdicts,  and  these  provisions  contain  no  recogniti( 
or  saggestion  of  any  difference  between  verdicts  at  law  and  ve 
diets  in  equity.  The  early  decisions  afSnning  such  a  differen 
were  the  product  of  a  notion  that  the  provisions  of  the  Practi< 
Act  did  not  apply  to  equity  cases.  This  notion,  as  has  bei 
shown,"  was  repudiated  by  the  later  eases;  but  the  advisory  theoi 
still  survives,  the  early  cases  on  the  subject  having  been  foUowi 
apparently  without  question.  In  most  of  the  cases  no  reason 
given,  the  rule  being  simply  asserted.  All  that  has  been  or  ci 
be  ui^ed  in  its  support  is  the  following: 

1.  It  is  said  that  the  parties  to  an  equity  suit  have  no  right 
a  trial  by  jury,  but  that  it  is  in  the  discretion  of  the  judge 
adopt  that  mode  of  trial ;  and  therefore  the  verdict  is  of  no  bin 
ing  force.  The  above  premise  is  true;  but  the  premise  which 
not  stated  but  which  is  assumed  is  not  true,  and  consequently  t1 
conclusion  does  not  follow.  It  cannot  be  maintained  that  whe 
the  parties  have  no  right  to  a  particular  mode  of  trial,  and  it 
in  the  discretion  of  the  judge  to  select  one  of  several  modes,  t] 
decision  arrived  at  through  the  mode  selected  is  not  binding.  Tl 
futility  of  the  reasoning  becomes  apparent  when  it  is  applied 
the  other  modes  of  trial  provided  by  the  code.  The  parties  to 
common-law  case  have  no  right  to  have  it  tried  by  the  judge  wit 
out  a  jury ;  even  where  they  waive  a  jury  it  is  in  the  discretion 
the  judge  to  call  one."  Now,  upon  the  above  reasoning,  if  tl 
judge,  in  the  exercise  of  his  discretion,  should  see  fit  to  folic 
the  lead  of  the  parties  and  try  the  case  without  a  jury,  his  decisi< 
would  not  be  binding ;  and  so  if  he  should  not  follow  their  lea 
hut  should  try  the  case  with  a  jury,  the  verdict  would  not  be  bin 
ing.  But  hardly  anybody  would  contend  that  such  is  the  cas 
So  the  parties  have  no  absolute  right  to  a  trial  before  referee 


fled  witb  tbem,  could  not  be  ques- 
tioned for  the  first  time  on  appeal." 
(The  last  sentence  probably  reter* 
to  Duff  V.  Fisher,   quoted  in  note  3 

above.) 


Basey  V.  Gallagher,  above  quot( 
was  followed  in  Quinbj  v.  Couls 
14  Otto,  424,  26  L.  ed.  802. 

1*  See   sectioD    7,   ante. 

1*  Doll  r.  Anderson,  27  CaL  24 
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but  it  is  in  the  discretion  of  the  judge  to  adopt  that  mode  of  trial 
in  certain  cases.  And,  opon  the  reasoning  referred  to,  in  ease  the 
trial  should  he  before  a  referee  his  decision  would  be  merely  ad- 
visory." But  it  is  well  settled  that  such  decision  is  binding  and 
can  be  attacked  only  in  the  mode  pointed  out  by  the  statute.'* 
There  is,  therefore,  no  force  in  the  argument  that  the  verdict  is 
merely  advisory,  because  the  parties  bad  no  right  to  a  trial  by 
jury,  and  it  was  in  the  judge's  discretion  to  have  adopted  some 
other  mode  of  trial. 

2.  The  only  other  reason  that  has  been  or  can  be  alleged  in  sup- 
port of  the  theory  is  that  under  the  old  chancery  practice  a  verdict 
was  merely  advisory.  This  reason  is  of  less  force  than  the  other,  if 
that  were  possible.  It  is  true  that,  so  far  as  rights  are  concerned, 
our  system  of  equity  jurisprudence  is  similar  to  that  administered 
by  the  English  court  of  chancery.  But  so  far  as  concerns  the 
mere  procedure,  or,  in  other  words,  so  far  as  concerns  the  machin- 
ery by  which  auch  rights  are  protected,  the  two  systems  are  essen- 
tially different.  Our  system  of  procedure  differs  from  the  old 
chancery  system  in  all  important  particulars, — in  its  rules  of  plead- 
ing," in  its  mode  of  trial,"  and  in  its  methods  of  review."  And 
not  only  do  the  two  systems  differ  in  the  important  particulars 
mentioned,  and  in  minor  details,  but  they  differ  in  the  particular 
under  consideration.  A  chancellor  or  other  equity  judge  never 
called  a  jury  before  him,  When  he  desired  a  verdict  upon  any  fact 
a  feigned  issue  was  made  up  and  referred  to  a  common<law  court 

>*  Tbe    provirioQ    of    the    eode    la  token   orally   la   tlw  pregeniw   of   the 

that   "a   reference   may   be   ordered  judge  and  jurj. 

upon  the  agreement  of  tbe  parties,"  ">  An  appeal  from  the  nhole  decree 

and  that   "when   the  parties   do  not  under  the  chancerj-  practice  took  up 

couBsnt  the  court  may,  npon  applica-  tbe  whole  csae,  and  the  appellate  court 

tion  of  either,  or  of  its  own  motion,  examined  the  pleadin^n   Ewd  GTidence 

direct  a  reference"  in  certain  cases.  as  if  it  were  an  original  hearing   (2 

Section  639,  CalifomiA  Code  of  Cinl  Daniell's  Chancery  Practiee,   Perkins' 

Frooednrd.  cd.,    1S62,    18B3},    and    rendered    the 

1*  Bee   section   8,  ante.     This   does  proper  decree  npon  the  evidence  with- 

not  Apply  to  references  to  determine  out    regard   to    the    finding;8    of    tbe 

matters  not  put  in  issue  bj  the  plead-  court  below.     But  under  our   BTstem 

in|rs.     Hairia  t.  B.  F.  8.  B.,  11  Cal.  the  findings   of   tbe   court   below  are 

393.  conclusive  in  all  eases,  unlese  attacked 

>■  Cordier  t.  Scbloss,  IB  Cal.  143 ;  in    tbe   mode    prescribed    by    statute 

'  Goodwin   T.   Eammond,   13   Cal.    16S,  (Buff  v.  F^her,  15  Cal.  375 ;  and  see 

;  73  Am.  Dee.  574;  Bowen  t.  Aubrey,  section  244),  and  if  the   findings  be 

22  Cal.  56fl.  not  sustained  by  tbe  evidence,  tbe  case 

IT  As  is  well  known,  tbe  evidence  in  is  sent  back  b>  the  eoort  below  tot  a 

a  chancery  case  was  all  taken  by  dep-  new  triaL 
osition  bf^ore  a  master,  while  oun  is 
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for  trial.  Until  recently  the  form  of  the  issue  was  as  foUovB 
"The  pretended  plaintiff  declared  that  he  laid  a  wager  of  fiv< 
pounds  with  the  defendant  on  the  qnestion  in  dispnte,  and  averrec 
that  the  fact  was  as  he  contended  it  was,  and  that  be  therefon 
brought  his  suit  for  Uie  five  ponnds;  the  defendant  "bj  bis  plei 
admitted  the  wager,  bat  averred  the  contrary  to  be  the  fact 
whereupon  the  issue  was  joined  which  was  directed  to  be  tried."" 
The  feigned  issue  so  made  was  tried,  not  according  to  roles  oi 
chancery  practice,  bnt  according  to  the  rules  prevailing  in  tin 
common-law  court *•  The  verdict,  therefore,  was  not  only  in  i 
different  suit  but  in  a  different  court,  proceeding  under  differoi' 
mles.  Such  being  the  case,  it  had  to  be  brought  into  the  equity 
suit  by  the  adopticm  of  the  chancellor,  nntil  which  it  had  no  plao 
in  the  reoorda  of  the  equity  suit,  and,  as  a  matter  of  course,  n< 
binding  force  therein.  Under  our  system,  however,  the  jury  i 
called,  in  the  cose  to  be  tried,  by  the  equity  tribunal,  the  case  ii 
tried  upon  the  same  rules  as  it  would  have  been  had  no  jury  beei 
called,  and  the  verdict  is  given  and  recorded  i»  that  case,  ant 
beoomes  a  part  of  the  records  thereof. 

It  is  thus  seen  that  the  two  systems  differ  not  only  in  their  mail 
features,  but  in  the  very  particular  in  which  it  is  said  they  an 
alike;  and  in  view  of  this  there  seems  hardly  any  more  reasoi 
for  following  the  rules  of  the  old  chancery  system  with  respec 
to  verdicts  than  for  following  the  rules  of  any  other  foreign  sys 
tem.**  The  foregoing  seems  sufficiently  to  show  that  there  are  n< 
reasons  for  following  the  old  chancery  practice  in.  the  respec 
under  consideration,  and  there  are  strong  reasons  for  not  doing  so 

(o)  The  advisory  theory  requires  expensive  and  cumbrous  ma 
chinery  for  no  purpose  whatever.  The  jury  sit  at  an  expense  t< 
the  parties  of  twenty- four  dollars  s  day  to  give  advice  to  the  judgi 
upon  a  question  which  he  is  far  more  competent  to  decide  thai 
they  are,  which  advice  he  may  and  should  disregard  unless  i 
agrees  with  his  own  view. 

(&}  It  introduces  a  difference  in  the  practice  in  law  and  equit: 
cases,  and  violates  the  fundamental  principle  that  the  system  o. 

1*  8««  2  Daniell'i  Chancer]'  Pr«e-     in    cwtain    p»rtieul&rs.    8    Daniell' 

tioe,  Perkiiu'  ed.,  1098.  Chancerj  Practiw,  PorHna'  «d.,  1101 

w  Sm   2   Daniell's  Clmnewy  Prae-  "  AU   ■jsttnu   of   procedure   hav 

tico.  Perkins-  ed.,  IIOJ.    The  court  o(  ^Jj^^^}^  T^^  'f^?^  ' 

'                     '  all   Kre   rraaed   for  toe  purpoMt  o 

chancory,  however,  had  power  to  givo  ftieilitating  Uie  hearinK  and  deeino; 

■peeUl  dirMtioni  eoDeeriuiig  the  trial  of  diepatw  betwera  gtiUm. 
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procedure  U  exclusive  of  other  eystems;  that  the  syBtem  was  in- 
teaded  to  be  ezclusiTe  is  assumed  in  nearly  every  decision  upon 
matters  of  practice.  In  the  lan^age  of  Cope,  J.,  in  Humiston  v. 
Smith,"  "the  intention  was  to  adopt  a  uniform  and  complete  sys- 
tem, and  it  is  impossible  to  give  effect  to  that  intention  if  parties 
are  at  liberty  to  disregard  the  coarse  of  proceeding  pointed  ont. 
The  system,  if  it  be  a  system  at  all,  is  necessarily  exclusive,  and 
the  introduction  of  other  remedies  would  destroy  its  uniformity, 
and  defeat  the  purposes  of  the  act."  It  was  in  pursuance  of  this 
principle  that  the  court  repudiated  the  doctrine  of  the  early  cases 
to  the  effect  that  the  provisions  of  the  Practice  Act  did  not  apply 
to  equity  cases.  Aa  is  elsewhere  shown  the  doctrine  that  the 
provisions  of  the  system  apply  alike  to  law  and  equity  cases  is  well 
settled."  In  this  regard  Sawyer,  J.,  delivering  the  opinion  in  Doe 
V.  Vallejo,'*  said;  "We  had  supposed  that  the  court  had  so  often 
declined  to  make  any  distinction  in  the  practice  between  cases  at 
law  and  cases  in  equity  that  the  question  might  be  considered  aa 
fettled.  Our  system  does  not  contemplate  any  distinction  in  this 
respect,  and  there  ia  no  propriety  in  makiug  any  under  it,"  Now, 
as  has  been  stated,  the  code  contains  but  one  set  of  provisions  in 
relation  to  verdicts,  and  these  provisions  contain  no  intimation  or 
suggestion  of  any  difference  between  verdicts  at  law  and  verdicts 
in  equity.  And  therefore,  if  the  advisory  theory  is  to  be  upheld, 
it  must  be  because  the  system  of  procedure  is  not  exclusive,  and 
because  there  is  a  difference  in  practice  between  cases  at  law  and 
cases  in  equity.** 

Nevertheless  the  practitioner  must  bear  in  mind  that  the  great 
preponderance  of  authority  is  in  favor  of  the  theory,  and  that  it 
is  unlikely  that  the  court  will  disturb  it. 

It  is,  of  course,  immaterial  that  the  findings  of  the  court  and  the 
verdict  of  the  jury  are  contradictory,  and  it  is  equally  immaterial 
that  the  latter  is  unsupported  by  the  evidence,  so  long  as  the  lat- 
ter is  not  subject  to  that  criticism."' 

If  the  verdict  be  merely  advisory,  it  would  not  be  a  part  of  the 
judgment-roll  unless  adopted  by  the  judge.     No  formal  proceed- 

»  21  Cftl.  ]2f>.     See,  also,  lievj  v.  caseB   in   equitj   are  binding  witbout 

OellMoo,  27  CbI.  nss.  any  adoption  by  the  judge.    Bee  Allen 

M  See  aection  7,  anU.  v.   Hill,   16   Cal.  113;   Wilmingtoii  C. 

»«  29  Cal.  385.  4  R.  Co.  v.  DorainguM,  50  Cal.  505. 

'■  It  is  bardt;  necetsai;  to  lay  that  *^  See  De  Arellaiies   v.   Arellanei^ 

apoeial   verdieta   in   other   eajM   than  151  OiL  443,  90  Pa«.  106». 
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ings  are  required  to  make  such  adoption  effective,  and  it  may  be 
establiahed  as  any  other  fact.  Thna,  where  it  appeared  from  re- 
citals in  the  findinga  of  fact,  and  in  the  judgfment,  tliat  the  find- 
ings and  conclosions  of  law  were  made  upon  special  issues  sub- 
mitted to  a  jury,  and  in  accordance  with  the  verdict  thus  found,  it 
was  held  that  such  recitala  constituted  sufficient  evidence  that  the 
verdict  had  been  adopted  by  the  court,  although  the  word  "adopt" 
was  nowhere  used  in  connection  therewith.**  In  the  same  case, 
having  been  adopted,  th«  verdict  was  made  a  part  of  the  judgment- 
roll,  and  as  such,  the  certificate  of  the  clerk  that  the  transcript  was 
a  full,  true  and  correct  transcript  of  the  issues  submitted,  the  an- 
swers thereto,  and  verdict  th«reon,  was  held  to  be  a  sufficient  proof 
of  the  adoption  thereof.  It  was  further  held  that  the  nsual  pre- 
sumption would  follow  that  the  verdict  had  been  properly  entered 
in  accordance  with  the  requirements  of  section  628,  Code  of  Civil 
Procedure.  So  in  Morrison  v.  Stone;*'  where,  upon  the  hearing  of 
defendant's  motion  for  judgment,  an  order  was  made  "that  judg- 
ment be  entered  in  accordance  with  the  verdict  of  the  jury  ren- 
dered herein,"  and  all  the  special  issues  submitted,  with  the  an- 
swers, or  findings,  were  incorporated  in  the  judgment,  together 
with  the  general  verdict,  it  was  held  a  sufficient  "adoption." 

It  would  seem  that  there  is  no  incontestable  right  of  trial  by 
jury  in  probate  proceedings,'*  but  jury  trials  are  sometimes  al- 


M  Ooldman  v.  Bogen,  65  C&L  574, 
24  Pm.  T8e. 

"  103  CaL  M,  87  Pac  142.  See, 
kiM,  Ho7t  T.  H&rt,  149  CaL  7£2,  87 
Pm.  C89. 

■•  See  In  n  Moore,  72  Cal.  335,  IS 
Pac  SSO;  In  re  Herteman,  73  Ctl.  545, 
15  Pac.  121;  In  re  SaDdeison,  74  CaL 
J9»,  15  Pac  753;  Leacli  t.  Pieroe,  93 
Cal.  614,  29  Pse.  235 ;  In  re  Wester- 
fleld,  96  Cal.  113,  30  Pae.  1104;  Ship- 
man  T.  UnangBt,  150  Cal.  425,  SS  Pu. 
1000.  Id  the  first  of  these  caaei,  the 
court  Iield  that  a  trial  bj  Jurj-  of  a 
eoateat  ariaing  out  of  the  settlemeDt 
of  the  account  of  an  admiaiBtrator 
waa  not  a  matter  of  right,  and  the 
verdict  of  a  jury  in  such  a  ciwe  wm 
merelj-  advisory,  as  in  an  eqait^  pro- 
ceeding. To  Uie  lams  effect,  in  a  like 
proceeding  in  Estate  of  Hertenian, 
tupra.  In  Estate  of  Sandernw,  mpro, 
the  eouTt  held  that  a  contest  over 
the  Mttlemeot  of  the  account*  of  the 


eiecntor  did  not  create  "innes  of 
fact"  such  as  require  to  be  submitted 

to  a  jurj  on  the  request  of  one  of  the 
parties.  To  the  same  effect,  irith  ref- 
erence to  a  family  allonanee,  in 
Leach  v.  Pierce,  tttpra.  In  Bhipman 
V.  Unan^t,  tupra,  the  court  hdd 
that  it  IS  the  iatj  of  the  probat* 
court  to  set  aside  a '  homestead  and 
fix  a  family  allowance,  ex  parte,  and 
that  a  jury  trial  ifas  neither  neces- 
sary nor  proper.  The  present  tend- 
ency is  to  limit  trial  by  jury,  and 
attendant  and  coneequent  proceedings 
to  tfaosB  classai  of  eases  where  ^o 
code  specially  prescribes  and  au- 
thorizes issues  of  fact  to  be  framed. 
See  In  re  Bauquier,  88  CaL  302,  26 
Pac  176,  532,  and  cases  cited  in 
notes   19,   20  and  21,  in  section  199, 

See,  also,  EsUte  of  Franklin,  133 
Cal.  584,  95  Pac.  1081;  Estate  of 
Dolbeer,  153  CaL  652,  »6  Fae.  2M, 
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lowed,**  and,  in  view  of  the  rule  with  respect  to  cases  in  equity, 
the  question  arises  as  to  the  effect  of  the  verdicts  in  such  cases. 
The  tendency  is  to  regard  them  as  verdicts  in  equity  cases ;  i  e., 
as  advisory,  and  without  effect,  until  adopted,  as  in  equity  eases, 
and  included  in  the  findings  of  the  court."  If  so,  it  follows  that 
errors  in  impaneling  the  jury  are  without  prejudice.** 

If  verdicts  in  probate  proceedings  are  thus  to  be  regarded  as  ad- 
visory, as  in  equity,  and  require  to  be  adopted  before  they  become 
effective,  the  initiation  of  new  trial  proceedings  before  such  adop- 
tion is  premature,  as  in  equity.'* 

§  230.  A  Verdict  miut  be  WitlUn  the  Itn«,  uid  moft  Sap- 
port  the  Judgment,  ajid  not  be  Uncertain  or  Oontradictory, — A 
verdict  must  be  within  the  issues.  So  much  of  it  as  is  outside  the 
issues  must  be  disregarded.^  Thus  where  the  verdict  was  for  a 
certain  sum  in  gold  coin,  there  being  nothing  in  relation  to  gold 
coin  in  the  complaint,  it  was  held  that  so  much  of  the  verdict  as 
related  to  gold  coin  was  outside  the  issues  and  void.'  The  proper 
course  in  such  case  is  to  disregard  the  "gold-coin  clause,"  and  to 
enter  judgment  for  the  amount  awarded;  it  is  not  proper  to  send 
the  jury  out  again.* 

The  verdict  must  support  the  judgment,  and  to  this  end  must 
dispose  of  all  the  material  issues.*  Thus,  in  an  action  for  claim 
and  delivery,  where  the  complaint  prayed  possession  and  damages 
for  detention,  and  the  answer  denied  all  material  averments,  a  ver- 

15  Ann.  Cu.  £07,  where  it  wu  held  Thotofts  t.  Lawler,  S3  Cal.  40S;  Kiel 

that  the  right  of  trial  bj  jurj  in  pro-  t.    Beajr,    SO    Col.    61;     Waning    t. 

bate  pioceedinga  was  eiclusivelT  stat-  Freear,  04  Cal.  S4,  28  Pae.  115;  Oar- 

Dtoi7  and  did  not  exist  in  the  absenM  field  t.  K.  F.  k  T.   U.  Co.,  IT   Cai. 

of  a  etatute  conferring  it.  SIO;   Dermott   t.   Wallach,   1   Blaelt 

1*  See  eeetion  33,  ante.  (U.   8.),  9S,   J7   L.   ed.   SO;   and  see 

■B  See    In    n    Hoore    and    In    n  Waodaon    t.    UcCune,    IT    Cal.    29S; 

Weaterfield,  Mpro.  People  v.  Ah  Qow,  53  Cal.  627;  Ma- 
li In  re  Moore  and  In  re  Woeter-  coleta  v.  Packard,  1*  Cal.  178;  Bigga 

fl«ld,  tupra.  V.  Barry,  2  Curt.  C.  C.  259  Ped.  Cae. 

*■  See  James  v.  Superior  Court,  7S  No.  14D2;  Carpentier  t.  Mendenball, 

Cal.  lOT,  20  Pae.  241;  and  see  Dote  2S  Cal.  484    87  Am.  Dec.  135;  Mul- 

7,  ante.  let  v.  Jewell,  66  Cal.  216,  5  Pae.  S4; 

1  See   Pierce   t.    Sehaden,    62    Cal,  Stewart  v.  Taylor    68  Cal.  6,  S  Pae. 

283;  Clanton  V.  Coward,  67  Cal.  373,  605;    Byan    v.    Fitzgerald,    87    Cal. 

7  Pae.  787.  345,  25  Pae.  546. 

>  Watson  T.  a  P.  A  H.  B.  B.  B.  Alio    Hamilton    t.    Mnrray,    29 

Co.,  60  Cal.  523.  Mont.    80,    74    Pae.    75;    Pfaippa    t. 

•  Chamberlin  v.  Vance,  51  Cal  75.  Taylor,  15  Or.  484,  16  Pae.  171;  Tick 

«  Oarliek   t.    Boner,    62    Cal.    65;  Kee  v.  Dunbar,  20  Or.  419,  26  Pae. 

Vandeford    v.    Poster,    62    Cal.    178;  275;   Feller  t.  FaUer,  40  Or.  73,  66 

Cnmnungi    v.    Petera,    ES    Cal.    693;  Pae.  46 S. 
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diet  for  half  the  property,  which  was  Eiileiit  as  to  the  other  half, 
was  held  not  responsiTe  to  the  issues,  a  nullity,  and  the  judgment 
thereon  not  supported.^  And  a  judgment  in  excess  of  the  verdict 
is  equally  erroneous,  and  will  be  modified  or  reversed  on  appeal.*' 

A  fair  expression  of  the  rule  is  that  the  verdict  must  respond  to 
each  and  every  material  issue  raised  by  the  pleadings,  and  must 
support  a  judgment  which  is  determinative  of  such  issue;  and  if 
the  verdict  fails  to  respond  to  any  issue  thus  raised,  it  will  not  sap- 
port  s  judgment  which  would  be  determinative  thereof.  So,  the 
question  usually  is,  whether  sn  issue  is  raised  which  a  responsive 
verdict  so  decides  in  favor  of  one  or  the  other  party  as  to  support 
a  judgment  which  is  conclusive  of  that  issue.  If  not,  the  verdict 
is  fatally  defective*" 

The  verdict  must  be  certain.  An  uncertain  verdict  will  not  sup- 
port the  judgment  upon  an  appeal.  In  Watson  v.  Damon,'  which 
was  an  action  for  the  recovery  of  money  on  a  contract,  the  verdict 
was  as  follows:  "We,  the  jury,  find  for  the  plaintiff  for  the  amount 
of  contract  two  thousand  two  hundred  and  fifty  dollars,  with  in- 
terest at  ten  per  cent  per  annum,  from  August  1,  1876,  to  Novem- 
ber 15,  1877,  less  the  amount  of  notes  of  the  value  of  nine  hun- 
dred and  fifty  dollois,  with  interest  on  said  notes."  This  was  held 
to  be  insufficient  to  support  the  judgment,  the  court  saying:  "It 
is  for  a  certain  amount  less  nine  hundred  and  fifty  dollars,  with 
interest,  the  amount  of  interest  being  left  indefinite  and  uncertain; 
nor  is  there  anything  in  the  pleadings  from  which  the  amount  of 
interest  can  be  ascertained."  So  in  Macoleta  v.  Packard,'  where 
the  jury  brought  in  a  "verdict  for  the  plaintiff  for  the  full  sum 
claimed,  with  interest  and  costs  of  suit,"  it  was  held  that  the  ver- 
dict could  not  be  supported,  the  court  saying;  "The  jury  should 
have  found  the  interest."  So  where  the  suit  was  to  enjoin  the 
defendants  from  diverting  certain  water,  and  for  damages  for  past 
diversion,  the  plaintiff  alleging  that  he  was  entitled  to  five  hundred 
inches  measured  with  a  four-inch  pressure,  and  the  verdict  was, 


87  Cal.  34S,  2S  Pae.  546,  where  the  A  verdict  is  not  defective  for 
principle  was  recognized,  but  the  f&ilure  to  find  on  iBvues  not  sab- 
case  was  distioguithed,  and  a  special  mitted.  Consolidated  etc.  Co.  t. 
ApplicataoD  waa  held  to  be  necessarr  Stmthen,  41  HonL  565,  111  Pae. 
in  this  particular  class  of  actions.  152. 

4i>  Colton    V.    Ondsrdonk,   6B    Cal.  >  54  Cal.  STS. 

155,  58  Am.  B«p.  &56,  10  Pae.  395.  •  14  Cal.  ITS. 
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"We,  tli«  jury,  find  "ttiat  the  plaintiff  is  entitled  to  forty  inches, 
miner's  meMurement,  of  the  waters  of  Clear  creek,  described  in 
the  complaint,  and  we  further  find  that  he  has  been  damaged  by 
the  defendant  in  the  sum  of  one  thousand  two  hundred  dollars," 
it  was  held  that  the  verdict  was  too  uncertain,  the  court  saying : 
"It  was  admitted  at  the  argument  that  these  latter  terms  have  no 
fixed  meaning,  and  that  an  inch  of  water  according  to  'miner's 
measurement'  in  one  locality  is  sometimes  a  very  different  quan- 
tity from  an  inch  according  to  'miner's  measurement'  in  another 
locality.  As  already  observed,  the  pleadings  make  no  reference  to 
such  measurement,  nor  is  there  anything  anywhere  in  the  record 
to  indicate  what  is  meant  by  the  'forty  inches,  miner's  measure- 
ment, of  the  waters'  awarded  by  the  jury  and  the  court  below  to 
the  plaintiff.  For  aught  that  the  record  shows,  and  for  aught 
that  we  know,  the  quantity  thus  awarded  him  may  exceed  the  five 
hundred  inches,  measured  onder  a  four-inch  pressure  claimed  in 
his  complaint.'"  So  where  one  of  the  issues  submitted  to  the 
jury  to  be  passed  upon  specially  was  as  to  whether  a  party  had 
notice  of  the  sale  of  certain  premises,  and  the  answer  was,  "If  pos- 
session was  notice  he  had,"  it  was  held  that  the  answer  was  too 
uncertain,  the  court  saying;  "This  response  is  too  equivocal;  it 
neither  directly  finds  the  fact  of  possession,  nor  the  time  of  it,  nor 
the  kind  of  possession.""  So  where  there  were  two  defendants  on 
trial,  and  the  iwrdict  was,  "We,  the  jury,  find  the  defendant  guilty 
as  chained  in  the  indictment,"  it  was  held  that  the  judgment  must 
be  reversed,  the  court  saying:  ''There  were  two  defendants  on 
trial,  and  a  verdict  finding  the  defendant  guilty,  without  specify- 
ing which  of  the  two  defendants  was  void  for  uncertainty,"  •  So 
in  an  action  for  the  recovery  of  possession  of  personal  property,  a 
verdict  which  fails  to  find  the  value  of  the  property  is  insufficient."" 
But  in  a  civil  case  against  two  defendants  for  the  breach  of  a  lease, 
where  the  verdict  was  for  "the  defendant,"  the  supreme  court  held 
(reversing  the  order  of  the  court  below)  that  the  verdict  should 
stand,  saying:  "Undoubtedly  the  jury  pronounced  on  the  issues 
f^inst  the  plaintiff.     Having  done  so  the  defendants  were  en- 

*  Dongherty    t.    HaKgin,    56    CaL       by  reference  to  the  reporter'E  notes. 
S22,  15  Sorr.  Min.  Bep.  Ell.  The   fact   that   the   code   requires   ft 

•  Woodson  ,v.  MdCune,  17  Csl.  298.      verdict  in  the  alternative  form  (sBe- 
>  Peofde  v.  Salazar,  8  Pac.  C.  Ii.      tiona  627  and  607,  California  Code  of 

J.  64.  CSnl  Procednre)  doaa  not  affect  the 

••  Stewart  v.  Taylor,  68  Cal.  S,      applieaUon  of  tb»  prindple. 
8  Pac  606.    Nor  eoold  it  be  enred 
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titled  to  coBts  as  a  matter  of  lav.  The  error  or  defect  Id  the  vei 
iict  in  using  the  singular  instead  of  the  plural  of  the  word  'de 
fendant'  did  not  affect  any  substantial  right  of  the  plaintiff,  an< 
ffaa  not,  therefore,  any  ground  for  disturbing  the  verdict.  (Cod 
Civ.  Proc.,  aec.  475.)  This  case  is  not  like  People  v.  Sepulveda,  [5 
Cal.  342],  8  Pac.  C.  h.  J.  64.""  So  where,  in  an  action  for  dam 
ages,  the  jury  found  the  plaintiff  to  be  "entitled  to  the  sum  o 
twenty-five  hundred  dollars,"  it  was  held  that  the  verdict  was  sui 
ficiently  certain.'^  An  omission  of  the  names  of  several  partie 
from  the  title  of  the  cause  at  the  beginning  of  the  verdict  is  nc 
material.**  Uncertainty  in  a  verdict  does  not  make  the  j^dgmeo 
absolutely  void,  but  only  subject  to  reversal  on  appeal.'"  A  vei 
diet  must  not  be  contradictory.** 

■Where  the  verdict  is  wholly  outside  of  the  issues,  or  not  in  sui 
port  of  thejudgment,  or  contradictory  or  hopelessly  uncertain, 
reveraal  may  be  had  on  appeal  from  the  judgment,  and  it  is  nc 
necessary  to  show  an  objection  made  at  the  time  of  the  renditio 
of  the  verdict.'*  But  mere  defects  of  form  are  waived  by  failin 
to  make  the  necessary  objection  when  the  verdict  is  brought  in.' 
Upon  such  objection,  if  it  be  well  taken,  it  is  proper  for  the  judge  t 
send  the  jury  out  to  correct  their  verdict,"  If  the  verdict  contain 
enough  to  support  the  judgment,  but  contains  besides  matter  whic 
is  outside  of  the  issues,  such  matter  may  be  disregarded,  it  bein 
mere  surplusage."     In  such  case  there  is  no  need  for  sending  th 

I*  Willard   7.  Archer,  S3  Cat.  33;  case,  "if  the  defendant  wu  diuati 

and  see  Butler  t,  Estrella  Baisin  Oo.,  fied  with  the  form  of  the  verdict,  I 

124  Cal.  239,  56  Pac.  1040.  should  have  aakedj  at  the  time  it  wt 

It  Mendelsohn  v.  Anaheim  Lighter  announced,   that   it   be   made   fonnt 

Co.,  40  Cal.  657.     See,  also,  Trnebodj  and  e«rtaiii."     Johaaou  v.  Yiihsr,  t 

v.  Jacobsen,  £  Cal.  269;  and  look  at  Cal.  310,  31  Pae.  106. 

Proffatt  on  Jury  Trial,  c.  10.  So  objeetion  to  the  manner  of  tl 

"  McOamty  t.   Byington,  12   CaL  reception    of   the   verdiet   rfiouia    t 

426,  8  Morr.  Min.  Hep,  311,  ao-in   at   tho   time   i'    " 


«  Hutchinson  t.  Superior  Court,  9  Blom  v.  Pat^  BO  CkL  69. 

^»  ^tti;  T   Mo^rris   57  Cal   317-  a.  "  *'«*"  '•  ^"-  **''™'  "  ^-  ^"^ 

Uittle  V,  Morns,  57  Lai.  317    ai  p^.      ^   o'Neall,  12  Cal.  483;  Peop 

to  contradictory  finding.,  «.e  section  ,  ^_  ^jiu  Quong,  15  Cal.  332;  Sewy 

i!v.^      -,  3   ■     n    ■  AdkuwoD,  40  Cal.  408;  Byan  t.  Fit 

The  rule    a.  o'VJ^fj^  Q^n  j.  ^^  ^^  ^^  3^5  ^^'^  g^g    p 

Omn,  5  Idaho    271,   4|  Pac.  295    1.  ^^_  kdleman,  104  OaL  608,  38  P» 

that  where  a     special  finding  of  laet  ifv,  ' 

is  oonlradietory  or  inconsistent  on  a  '  „      ,         „.,„.„,    _., 

material  i«nie,  a   judgment   rendered  „  '•  ,«««  ^^P"?  '■  ^'"''j,  "  J^^  ^ 

thereon  cannot  be  sust^ned."  People  v.  Ah  Qow,  53  Cal.  627;  P» 

"  Look   at   Campbell   v,   Jone^  38  Pl*  '■  J«ak"i«.  56  t*l-  *■ 
Cal.  507.     It  is  otherwise,  however,  if  "  Wataon  r.  a  P.  ft  H.  B.  B.  1 

the    verdict   ia    susceptible    of    being  Co.,  50  Cal.  523;  Chamberlin  v.  Yane 

construed  eo  that  ita  lawful  effect  ie  61  CaL  76;  Wilwn  t.  Healep,  4  Ci 

rdevftnt  to  tlw  pleadings.    Is  auch  800, 
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jiit7  out  again ;  and  if  they  are  sent  out  and  they  bring  in  a  different 
Terdiot,  a  new  trial  will  be  granted.^*  But  matter  which  materially 
qualifies  the  rest  of  the  verdict  cannot  be  rejected  aa  BurpluBage." 
Ab  in  the  case  of  findings,  a  special  verdict  npon  various  questions 
submitted  to  a  jury  for  determination  should  be  read  together,  and 
harmonized,  if  poseible.  If  the  finding  npon  some  particular  ques- 
tion is  obscure  or  uncertain,  reference  should  be  had  to  the  context 
for  the  purpose  of  aacertaining  the  true  meaning;  and  the  various 
findings  of  a  special  verdict  should  be  construed  so  as  to  avoid  con- 
tradiction, if  possible,  and  it  can  be  reasonably  done."* 

A  verdict  may  be  amended  by  the  court  so  aa  to  correct  mere 
defects  of  form  even  after  entry  of  judgment.**  Defects  and  ii-reg- 
ularities  in  the  verdict  may  be  waived  by  consent  of  coimsel.*^ 

It  is  no  objecticm  to  the  verdict  of  a  jury  that  no  evidence  waa 
adduced  upon  a  material  point  involved  in  the  issue.  In  other 
words,  it  has  been  held  that  jurors  may  apply  their  own  personal 
knowledge  of  affairs  to  the  determination  of  isauea  presented  to 
them,  where  no  evidence  is  addaced.*'  It  is  not  to  be  doubted  tiiat 
this  practice  is  more  or  less  universal,  and  few  verdicts  are  arrived 
at  that  are  wholly  free  from  the  application  of  personal  knowledge 
'  on  the  part  of  members  of  the  jury.  It  would  otherwise  be  asking 
too  much  of  human  nature  to  restrict  jurors  to  the  facts  actually 
established  in  their  presence.    Nevertheless,  it  ia  a  practice  that  is 


u  Maiqnaid   t.   Wlieeler,   02    CU. 

as. 

'■  Donshertj  t.  Hag^n,  Efl  CaL 
SS2,  IS  U(UT.  Min.  Bap.  £11. 

!>■  Alhunbn  W&t«r  Co.  t.  Biehard- 
■on,  72  CaL  5»8,  U  Pae.  3Tft.  See, 
alio,  Hotehiiuon  t.  Silperiot  Coort, 
61  CbL  119. 

*•  Perking  t.  Wil»on,  3  Cal.  137. 

*i  QodzbIw  t.  LeoD,  81  Cal.  98; 
Poople  T.  KeUj,  4fi  Gal.  355.  Com- 
pus  Campbell  t.  Johm,  38  Cal.  507. 

NoTB.  —  Soto  JtMuet  Shovid  be 
Framed  for  a  Special  Verdict. — Where 
the  verdict  ii  ipeeial  It  is  important 
that  the  queationa  to  which  the  jury 
are  to  Te»)ond  ihoald  be  carefully 
framed.  Tbej  should  inclnde  all  the 
material  issuM,  and  ihonld  be  dia- 
tinctl^  and  separately  stated.  Eaeh 
que*tion  should  relate  to  one  fact  cmty. 
The  ^uping  of  several  faeta  in  one 
quMtion  is  apt  to  p lodnce  contradie- 


tioiu.  Phoenix  Water  Co.  t.  Fletcher, 
23  Cal.  «ei,  IS  Morr.  Min.  Bep.  laS. 
It  has  been  said  that  the  better  prac- 
tice is  to  ft»me  inaefl  before  the 
trial,  but  in  the  ease  in  irhich  this 
was  said  it  was  held  that  the  time  of 
tbe  framing  la  immaterial  9mlth  t. 
Bowe,  i  Cal.  6.  And  in  practice  it 
will  be  found  that  the  issnes  can  be 
framed  more  eaailj  after  the  evidence 
1b  in.  It  is  tbe  piovince  of  the  eonrt 
to  determine  the  particular  questions 
which  the  jury  are  to  answer,  and 
counsel  have  no  right  to  dictate  the 
terms  of  such  queitions,  and  tbe  re- 
fusal to  comply  with  the  request  of 
counsel  aa  to  the  form  of  a  question 
cannot  be  assigned  as  error.  AnLcri' 
can  Co.  V.  Bradford,  27  CaL  360,  15 
Uorr.  Min.  Bep.  190. 

See  section  233,  ante. 

i>  Cederberg  v.  BobisoD,  100  OsL 
63,  31  Pac  62S. 
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capable  of  great  abnse,  and  it  is  alwaya  best  to  present  testimos; 
where  it  is  possible,  and  leave  as  little  as  possible  to  the  persona 
experience  of  the  jurors  themselves. 

An  illustration  of  the  practice  is  to  be  found  in  the  case  of  Cedei 
berg  V.  Robinson,"  where  the  jury  arrived  at  a  verdict  establishini 
the  value  of  the  personal  services  of  the  plaintiff  in  a  certain  capa( 
ity,  basing  their  conclusion  upon  their  own  knowledge  of  the  usua 
value  of  such  services,  no  evidence  having  been  adduced  upon  th 
point.     In  approving  the  practice,  the  supreme  court  said: 

"It  may  be  assumed  that  the  jury  were  familiar  with  such  worl 
and  that  from  their  own  knowledge  and  experience  they  were  eapi 
ble  of  estimating  the  value  of  these  services,  and  the  expenses  nee 
essarily  incurred;  and  in  such  a  case,  unless  it  appears  that  th 
amount  allowed  therefor  is  excessive,  the  verdict  of  the  jury  shoul 
not  be  disturbed.  Juries  are  in  many  cases  permitted  to  exercis 
their  individual  judgments  as  to  values  presumptively  within  thei 
own  knowledge,  which  they  have  acquired  through  experience  o 
observation,  and  the  objection  that  no  evidence  was  presented  b< 
fore  them  upon  such  subjects  is  insufBeieut  to  defeat  their  verdict. 

As  to  the  necessary  elements  of  a  verdict  in  a  criminal  case,  sc 
section  1150  et  seq.,  Penal  Code." 

§  236.  Effect  of  Verdict. — The  effect  of  a  verdict  as  an  ei 
toppel  need  not  be  considered  here.  So  far  as  the  cause  in  whic 
it  is  rendered  is  concerned,  it  is  conclusive  of  all  the  material  issue 
unless  attacked  in  the  mode  pointed  out  by  the  statute.*  It  is  ni 
conclusive,  however,  of  every  allegation  in  the  pleading  of  tl 
party  in  whose  favor  it  is  rendered,  but  only  of  those  aUegati<a 
which  are  material  to  his  recovery  in  the  action.  This  was  lai 
down  in  Merritt  v.  Wilcox.*  In  that  case  the  complaint  was  ft 
a  certain  sum  in  gold  coin.  The  verdict  did  not  specify  that  tt 
amount  awarded  was  to  be  paid  in  gold  coin.  It  was  contende 
that  since  the  complaint  alleged  that  the  money  was  to  be  paid  i 
that  kind  of  coin,  and  the  verdict  was  in  favor  of  the  plaintiff, 
operated  as  a  finding  in  his  favor  upon  all  the  allegations.  Bi 
the  court  did  not  sustain  this  view  and  said:  "In  our  opinion  th 
is  stating  the  rule  too  broadly.    A  general  verdict  found  for  tl 


"  lt»  Cal.  B3,  34  Pae.  625. 
t*  And   see  People  t.   CummlngB, 
117  Cal.  487.  49  Pae.  5T6. 
I  Sae  lection  H,  ante;  and  Now- 


berg  T.  HanBOD,  12  Cal.  280;  Wilmin 
ton  Co.  T.  Domin^ez,  50  Cal.  501 
and  look  t,t  MCtion  24^  pott. 
>SS  Cal.  288. 
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plaintiff  in  a  case  of  this  charoeter  imports  a  finding  in  his  faVor 
upon  all  tlie  allegations  of  the  complaint  material  to  his  recovery 
in  the  action."  The  mle  above  laid  down  is  similar  to  that  acted 
on  in  N.  C.  &  S.  G.  Co.  t.  Kidd.'  In  that  case  the  count  upon 
which  plaintiff  went  to  trial  was  in  trespass  for  damages.  The 
prayer  was  for  damages  only,  hut  the  averments  of  the  complaint 
were  broad  enough  to  entitle  the  plaintiff  to  a  judgment  for  the 
possession  of  the  property  and  rights  from  which  it  had  been  dis- 
possessed. The  verdict  was  as  follows:  "We,  the  jurors,  .... 
render  our  verdict  in  favor  of  the  plaintiff  for  the  amount  of  one 
dollar  damages."  The  plaintiff  then  moved  for  judgment  for  the 
restitution  of  the  property,  and  that  it  be  adjudged  to  be  entitled 
to  the  exclusive  possession  thereof,  and  for  a  perpetual  injunction 
against  any  farther  trespass.  The  court  below  denied  the  motion, 
and  the  supreme  court  affirmed  the  judgment  and  order,  saying: 
"The  verdict  in  this  case  does  not  necessarily  find  all  the  facts 
averred  in  the  complaint.  The  complaint  alleges  a  trespass  on  the 
dam  site  and  dam  in  process  of  erection,  and  on  the  site  for  a  canal 
and  the  canal  thereon  projected,  surveyed,  and  commenced,  and  an 
interference  with  plaintiff's  water  rights,  and  expressly  asks  dam- 
ages for  the  wrong,  and  the  verdict  finds  some  trespass  or  interfer- 
ence of  some  kind  alleged,  upon  the  whole  or  some  part  of  the  prop- 
erty, and  that  the  plaintiff  is  entitled  to  one  dollar  damages.  But 
it  would  be  sufficient  to  justify  this  verdict  to  show  by  proofs  that 
the  trespass  was  committed  but  for  a  day,  or  an  hour,  at  any  time 
before  the  commencement  of  the  suit,  and  upon  any  part  of  the 
property  described.  It  might  not  have  been  continued,  The  pos- 
session might  have  ceased  long  before  the  commencement  of  the 
acticm,  so  that  at  the  time  of  the  commencement  of  the  suit  the  de- 
fendants were  not  in  possession,  or  the  right  of  possession  on  the 
part  of  the  plaintiff  might  have  ceased,  or  been  abandoned,  or 
transferred  before  action  brought.  On  many  grounds  there  might 
be  no  right  to  a  judgment  for  possession  proved,  although  a  right 
to  recover  damages  for  the  trespass  was  shown.  The  testimony  is 
not  in  the  record,  and  we  do  not  know  what  facts  were  proved. 
The  verdict  does  not  necessarily  go  beyond  a' trespass  and  right  to 
damages.     It  does  not  necessarily  determine  all  the  issues." 

•  37  CbI.  282.     Thii  ea«e  sMini  in-  115;   Daubeupeck  t.   Orear,   IS   Cal. 

eonaiateut  with  UcLauriilin  v.  Eellr,  443,   7   Morr.   Min.  B«p.   42ft;    alao 

£2  Cal.  211,  T  MoiT.  Bin.  Bep.  440.  Johiuon   t.   Viabu,   90   (M.   SIO,   31 

Compare,  al«>.  Blood  *.  Idght,  31  CkL  F«e.  100. 
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Where,  however,  a  defendant  in  ejectment  ia  in  possession  of  a 
portion  only  of  tfae  tract  described  in  the  complaint,  and  the  other 
defendants  are  in  posaeaaion  of  the  remainder,  a  general  verdict  in 
favor  of  the  plaintifiF  may  be  rendered,  unleaa  a  separate  verdict  is 
demanded;  and  if  a  general  verdict  be  rendered,  it  will  be  con- 
clusive against  all  the  defendants.* 

It  is  sometimes  said  that  a  verdict  has  the  effect  of  "curing" 
defects  in  a  complaint.*  This,  however,  is  only  a  way  of  saying 
that  there  are  certain  abjections  which,  under  the  rules  of  pleading, 
must  be  taken  by  demurrer;  or,  that  objections  to  tfae  sufficiency  of 
the  complaint  cannot  be  taken  after  verdict ;  *  or  that,  after  ver- 
diet,  the  pleadings  must  be  deemed  sufBcient  to  support  the  judg- 
ment.' The  doctrine,  as  thus  expressed,  has  its  well-defined  limi- 
tations. It  does  not  apply  where  there  is  an  entire  absence  of 
material  allegations.* 

It  is  said  in  Chitty  on  Pleading  that,  ".  .  .  .  The  second  mode 
by  which  defects  in  pleading  may  be,  in  some  cases,  aided,  is  by 
intendment  after  verdict.  The  doctrine  upon  this  subject  is 
founded  upon  the  common  law,  and  is  independent  of  any  statu- 
tory enactments.  The  general  principle  upon  which  it  depends 
appears  to  be  that  where  there  is  any  defect,  imperfection,  or  omis- 
sion in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue  joined 
be  such  as  necessarily  required  on  the  trial  proof  of  the  facta  so 
defectively  or  imperfectly  stated  or  omitted,  and  without  which 

«  Wiaana  t.  Cbriit?,  4  Cal.  TO,  60  materiftl  aTennent,   it  will   wtabliah 

Am.   Dm.   097.     B«e,   aleo.    Anderaon  ever;  reaflanable  inferenM  that  is  de- 

T   Parker,  6  Cal.  IQ7;  Ellia  v.  Jean*,  dueible  from  the  pleading!.     Foata  t. 

T  Cal.  40S;  Hicka  *.  Coleman,  25  Cal.  Insurance   Co.,   34  Or.    125,   S4   Pae. 

1S2,  85  Am.  Dee.  103.  611.    The  Terdiet  will  aid  a  defectivo 

»  Happe  V.  Stout,  2  Cal.  460;  Cro-  itatement,  but  will  not  cure  the  omia- 

nisG  T.   QsTghill,  4  Cal.   120;   Qareia  aion  of  a  material  allegation.     Booth 

*.   SatruBtegni,   4   Cal.   2*4;    Mills   v.  v.   Moodj,  30  Or.  ^2,  46  Pae.  884; 

Bamey,  22  Cal.  240;  Jonei  t.  Block,  Wfatt  y.  Wyatt,  31  Or.  S31,  49  Pae. 

30  OlV  227.     Alio  Nicolai  v.  Krimbel,  855;    Hannan   ■?.    Greenfield,    30    Or. 

S»  Or.  76,  43  Pae.  865.  97,  58  Pae,  888. 

»  Horn  T.   Hamilton,   89   Cal,   876,  •  Bichardi   t.   TrayslBra'   Ina,   Co,, 

26  Pae,  833;   also,   San   Francisco  t.  80  Cal,  SOS,  22  Pae,  939;   Wilson  t. 

Pennie,  93  Cal.  465,  28  Pae.  66;  Kim-  Wbite,    84   Cal,    23B,   24    Pae.     114; 

ball  T.   BicbardBon,   111   Cal.  386,  43  Oreiia    t.    State    Investment    Co.,    98 

Pae.  Ill;  Catting  Fruit  Co.  V.  Canty,  Cal.    241,   33   Pae.    195;    Kimball    t, 

141  Cal.  692,  75  Pae.  564;  also,  see  Richardson,   111     Cat.   386,   43     Pae. 

section  115,  ante.  1111;   also,   «m  Barron  v.   Frink,  80 

T  Silveira  v.  Ivenon,  12S  Cal.  187,  Cal.  4S6;  and  Morgan  t.  Meniia,  80 

60   Pae.   687.     While   a   general,  yet-  Cal.   841;   aad  aM  section   IIS,  not* 

diet  will  not  supply  tlM  odumIoii  of  a  IT,  owt*. 
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it  is  not  to  1]e  presrunecl  that  either  the  jadge  wonld  direct  the  jury 
to  give,  OP  the  jary  would  have  given,  the  verdict,  such  defect, 
imperfection,  or  omission  is  cured  by  verdict.  The  ezpr€S8ioii 
cured  by  verdict  signifies  that  the  court  will,  after  a  verdict,  pre- 
sume or  intend  that  the  particular  thing  which  appears  to  be  de- 
fectively or  imperfectly  stated  or  omitted  in  the  pleadings  was  duly 
proven  at  the  trial."* 

Section  434  of  the  Code  of  Civil  Procedure  adds  two  statutory 
limitations;  or,  at  least,  makes  statutory  two  common-law  limita- 
tiona  to  the  application  of  the  rule  as  to  the  curing  of  defects  by 
intraidment  after  verdict.  These  are  that  the  role  as  to  presump- 
tive waiver  shall  not  apply  to  an  objection  t«  the  jurisdiction  of 
the  court  or  to  the  utter  failure  of  the  complaint  to  state  a  cause 
of  action.  The  rule,  therefore,  aeems  to  be,  that  where  the  partiea 
go  to  trial  without  objection  to  a  defect  or  omission  which  would 
have  been  fatal  on  demurrer,  the  introduction  of  evidence  with  ref- 
erence to  such  defectively  stated  or  omitted  fact,  the  giving  of 
instructions  thereon,  or  the  making  o£  findings,  or  a  verdict,  with- 
out objection,  operates  as  a  waiver  thereof;  provided,  anch  fact 
does  not  go  to  the  jurisdiction  of  the  court  or  the  failure  of  the 
complaint  to  state  a  cauae  of  action.  It  is  said  that  having  gone 
to  trial,  and  having  permitted  the  trial  to  go  to  findings  or  a  ver- 
dict on  the  theory  that  the  defectively  stated  or  omitted  fact  waa 
properly  stated,  the  objectioa  cannot  be  raised  for  the  first  time 
on  appeal** 

•  1  Chittj  on  Pleading,  p.  T05.  TS   Pae.    lOSO;    Spr«ek«It   i.   Qomll, 

I*  8e«    Treanor   v.    Eougbton,    103  152    Cnl.    3S3,    02    Pae.    1011;     alao 

CaL    &3,    36    Pae.    1081;    Hnghea    v.  Sehlnter   t.    ^irey,   05   Cal.    1&8,   S 

Aliip,    112   Cal.   587,   44   Pae.    102T;  Pae.   659;   and  Mction  110,  note  17, 

Dotde  T.  E«7«ton«  Co.,  14S  CaL  400,  ante. 
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CHAPTER  XIX 

BECOBD  ON  APPEAL  FROM  THE  JUDGMENT— THI 
FINDINGS. 

S  237.  The  flndinga  convtitvte  part  of  tha  jadgment-roll. 

}  i$8.  Systems  of  flndiiiK*  which  have  prevailed  in  CalifoTnis. 

i  239.  Difference  betweeo  tjetems  of  expreM  and  implied  findings— Bt 

quiienienti  of  each  tjstein. 

9  240.  GBsea  in  whieb  finding!  are,  and  are  not,  required. 

i  211.  WaiTW  of  flndinga. 

i  242.  Bequiaitei,  Bufficieney,  and  construction  of  flndinga, 

1  243.  Conclusions  of  law. 

S  244.  Effect  of  findings. 

S  E45.  Preparation  of  findings. 

I  246.  Filing  of  findings — Time  of  filing. 

S  247.  Amendment  of  findings. 

§  237.    The  Findingg  Oonstitate  Part  of  tlw  Jadgment-roU.- 

Before  1862  the  findings  were  not  mentioned  among  the  document! 
declared  to  constitate  the  judgment-roll.  Notwithstanding  thi: 
omission  it  was  held  that  it  was  not  necessary  to  incorporate  thi 
findings  in  a  statement  in  order  to  present  them  to  the  appellati 
court,*  and  this  was  equivalent  to  saying  that  they  constituted  par 
of  the  roll.  The  omission  was  rectified  in  1862,  and  ever  since  tha 
time  the  provision  of  the  statute  has  been  that  the  findings  consti 
tute  part  of  the  judgment-roll.* 

Where  the  question  is  as  to  whether  the  findings  support  thi 
judgment,  it  is  not  necessary  to  have  a  bill  of  exceptions.*  As  i 
general  rule,  it  may  be  said  that  no  bill  of  exceptions  or  statemen 
was  necessary  to  bring  up  errors  apparent  upon  the  judgment-roll. 

§  238.  Systems  of  Findings  Wblch  hare  Prevailed  in  Oali 
fornia. — ^Between  1851  and  1861  the  system  of  express  findingi 
prevailed.  This  system  was  founded  upon  section  180  of  the  Prac 
tice  Act  of  1851,  which  is  as  follows : ' 

1  Bejnolds  v.  Harris,  8  Cal.  617.  5i»;  Solomon  ▼.  Beese,  34  Cal.  28 

As  to  this  case,  section  230,  ante.  Putnam   v.    Lsmphier,    3S   CsL    151 

1  See   st&tutes    quoted    in    section  Jones     t.     Petaluma,   36     Cat     230 

S30,  ante,  Brewster   t.   Hartle;^,  37  Cal.   15,   9 

>  Thompson   t.   Hancock,    51     Cal,  Am.    Dee.   23T;    Patterson   v.    Bhan 

110;    and   see   Solomon   t.   Beeae,   34  41  Cal.   133;   Burnett  t.  Pacheco,  2 

Cal.  28.  Cal.  408. 

•  Wetlierb«6    r.  OatroU,    83    Cal.  i  Laws  of  1851,  p.  78. 
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"Sec.  180.  TTpon  the  trial  of  au  iasae  of  fact  by  the  court  its 
dedaion  shall  be  given  in  writing  and  filed  with  the  clerk  within 
ten  days  after  the  trial  took  place.  In  giving  the  decision  the  facts 
fonnd  and  the  concluBlons  of  law  shall  be  separately  stated.  Judg- 
ment upon  the  decision  sfaall  be  entered  accordingly." 

This  section  was  constmed  in  Russell  v.  Amador.*  In  that  case 
no  findings  were  filed.  The  judgment  was  rereraed,  and  Heyden- 
f eldt,  J.,  after  quoting  section  180  above  giv^i,  said : 

"We  are  of  opinion  that  the  law  is  not  merely  directory,  and 
we  have  no  right  to  destroy  or  impair  its  efficacy.  It  is  intended 
by  it  that  t^e  decision  of  the  court  shall  be  the  basis  of  the  judg- 
ment in  the  same  manner  as  the  verdict  of  the  jury ;  and  it  follows 
that  without  socb  decision  the  judgment  cannot  stand." 

The  rule  established  by  this  decision  was  adhered  to  in  subse- 
quent cases,*  and  prevailed  until  it  was  changed  by  statute  in  1861. 
It  required  an  ^press  finding  upon  every  material  issue  of  fact.* 
It  was  at  first  held  not  to  apply  to  equity  cases.*  This  was  doubted 
in  Duff  V.  Pisher,*  but  was  adhered  to  in  Lyons  v.  Lyons/  in 
which  it  was  said  that  the  act  of  1861  extended  the  rule  requiring 
findings  to  equity  cases.  Since  that  statute  there  has  been  no 
question  as  to  the  application  of  the  rule  to  equity  cases.*    As  above 

Pac.  10*0;  Kyle  v.  Eippy,  IB  Or.  X87, 
2S  Ptic.  141;  Halloek  t.  PoTtlana,  S 
Or.  29;  Tlegel  v.  Kon,  4T  Or.  366, 
83  Pac.  847;  Brnee  y.  laBuranca  Co., 
24  Or.  486,  34  Pac.  16;  WiUUms  r. 
Oallick,  II  Or.  337,  3  Pac.  469;  Liebo 
V.  Nicolai  30  Or,  364,  48  Pac,  172j  " 
Bart^l  T.  Mathias,  IS  Or.  4S2,  24  Pac 
918;  Lovejoy  v.  Chapman,  23  Or.  571, 
33  Pae.  687;  Btite  t.  Yellow  Jacket 
Mining  Co.,  5  Ne*.  415;  Bard  v. 
Kleeb,  1  Waah.  370,  25  Pac,  467, 
27  Pac,  273.  They  are  Bubjeet  to  the 
aame  rules,  and  vBrdiets  in  equity  an 
merely  advigory.  It  would  thus  ap- 
pear that  when  a  court  makes  findings 
in  au  equity  case  he  is  merely  advis- 
ing biiDBelf.  In  KIItoj  *.  Mitchell,  2 
Wash,  407,  26  Pac.  865,  in  this  con- 
nection the  court  said:  "We  think, 
ho  never,  that  such  findings,  though 
orderly  and  proper  in  cases  in  equity, 
are  not  eaaestial  to  the  Tatidity  of  the 
judgment.  Judgments  at  law  are 
founded  upon  general  or  special  ver- 
dicts of  juries,  or  findings  of  the 
eourt   which   take   the   place   thereof. 


s  2  Cat  806. 

*  Semple  v.  Burk^,  2  Cal.  321; 
Bowers  v.  JohoB,  2  Cal.  419;  Hoag- 
land  T.  Clary,  2  Cal.  474;  EsteU  v. 
Cheuery,  S  CaL  467;  Brown  v.  Brown, 
3  Col.  Ill;  Davis  v.  Caldwell,  12  CaJ. 
125;  McKeon  v.  MeDermott,  22  CaL 
667,  83  Am.  Dec.  86. 

*  Bee  section  242,  port. 

I  Walker  v.  Sedgwick,  E  Cal.  192; 
and  look  at  People  v.  Lafarge,  3  CaL 
130. 

■  15  Col.  3TS. 

t  18  CaL  447. 

s  See  Laws  of  1861,  p.  689;  and 
look  at  Gagliardo  v.  Hoberlin,  18  Cal. 
394;  Allen  v.  Fenuon,  27  Cal.  68; 
Green  v.  Butler,  26  Cal.  59Sj  Doe  v. 
Vallejo,  29  CaL  385;  and  see  section 
7. 

It  must  be  conceded  that  the  rnle 
is  not  uniform.  The  findings  of  the 
court  with  the  conclusions  of  law  are 
said  to  take  the  place  of  the  verdict 
of  the  jury,  the  findings  alone  being 
equivalent  to  a  special  verdict.  Bee 
firgvson  t.  Beigei,  43  Or.  SD5,  73 
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stated,  the  rule  requiring  an  express  finding  on  every  issne  was 
changed  by  the  statute  of  1861.  This  statute  was  passed  not  as 
an  amendment  to  any  section  of  the  Practice  Act  hut  as  an  inde- 
pendent act.    Section  2  is  as  follows :  * 

"Sec.  2.  In  cases  tried  by  the  court  without  a  jury  no  judg- 
ment shall  be  reversed  for  want  of  a  finding,  or  for  a  defective 
finding  of  the  facta,  unless  the  exceptions  be  made  in  the  court 
below  to  the  finding,  or  to  the  want  of  a  finding ;  and  in  cases  of  a 
defective  finding  the  particular  defects  shall  be  specifically  and 
particularly  designated;  and  upon  failure  of  the  court  below  to 
remedy  the  alleged  error,  the  party  moving  shall  be  entitled  to  his 
exceptions,  and  the  same  shall  be  settled  by  the  judge,  as  in  other 
cases,  provided  that  such  exceptions  shall  be  filed  in  court  within 
five  days  after  the  making  of  the  finding  or  decision  excepted  to." 
This  statute  abolished  the  system  of  express  findings  theretofore 
prevailing.**    In  1S66  the  provisions  of  this  statute  were  incor- 


WitboDt  eaeh  v«rdieti  or  findings 
there  ii  nothing  to  support  the  judg- 
ment.  Ckses  in  ranitj  atsnd  upon  a 
different  bub.  The  deereea  therein, 
ifhile  founded  upon  (acts  the  uins  as 
in  caw*  «t  law,  are  placed  upon  a 
broader  basis  tl^n  any  technical  de- 
termination of  wbftt  hu  been  prOTen 
bj  Um  testimony ;  such  jud^nents 
really  itand  upon  the  entire  evidence 
in  the  canM.  It  will  thus  be  seen 
that  the  reasona  for  holding  findinn 
euential  in  a  law  caae  do  not  obtain 
in  a  cause  in  equity.     Besides,  on  re- 

'  view  in  this  court,  a  Judgment  at  law 
will  usually  stand  or  fall  upon  the 
verdict  or  flndingi  without  any  refer- 
ence to  the  evidence  as  a  whole ;  while 
in  equity  it  is  the  duty  of  this  court 
to  retnr  the  cause,  not  upon  verdicts 
CI  finings  but  upon  the  testimony 
introduced  in  the  conrt  below." 

And  see,  to  the  wme  effect,  Enos 
T.  Wilcox,  3  Wash.  44,  28  Pae.  864; 
Wintermute  v.  Carner,  S  Wash.  S85, 
36  Pac.  4d0;  Knowlea  v.  Sogers,  27 
Wash.  211,  67  Pae.  672;  White  Crest 
etc.  Co.  V,  Sims,  30  Wash.  374,  70 
Pac.  1003;  Slyfield  v.  Willard,  43 
Wash.  179,  80  Pac.  392;  but  see  Pot- 
win  V.  Blasfaer,  9  Wash.  460,  37  Pac 
710,  where  the  court  said:  "Whilo  the 
act  of  1SS3   (page  111)   did  not  ez- 

.  pressly  make  Code  Proe.,  section  379, 
which  directs  the  procedure  on  trials 
hy    the   court,    applicable   to  equi^ 


causes,  the  implication  is  very  strong 
that  it  should  be  so  applied."  But  it 
is  doubtful  if  the  court  bad  anything 
else  in  mind  than  that,  in  equity  cases 
where  findinse  were  actually  made, 
exertions  might  be  taken  as  in  ease* 
at  law.  It  is  to  be  noted  in  the  ease 
above  (quoted  (E^ilroy  v.  Mitchell)  it 
was  said  that  findings  were  proper 
but  not  essential  in  equity  eases. 

See,  also,  Yesler  v.  Eochstettler,  4 
Wash.  349,  30  Pae.  898,  where  it  was 
held  that  the  snpTeme  court  is  not 
bound  by  the  findings  of  the  lower 
court  in  an  equity  case.  Also  Stenger 
V.  Boeder,  3  Wash.  412,  28  Pac  748, 
29  Pac.  211,  where  it  was  held  that 
equity  eaussa  would  not  be  reviewed 
on  the  findings  alone;  and  Bluett  t. 
Wilee,  43  Wash.  492,  86  Pae.  SS3, 
where  it  was  held  that  the  trial  court 
did  not  commit  error  in  refusing  to 
make  findings  In  an  equity  ease. 

Be0,  also,  the  more  recent  decisiona 
of  Clambey  v.  Copland,  S2  Wash.  &80, 
100  Pae.  1031,  and  Leitch  v.  Yonug, 
60  Wash.  446,  111  Pae.  449,  where  it 
was  held  that  a  court  of  equity  need 
not  make  specific  findings,  Msing  its 
argument  upon  the  reasons  snggeeted 

■  I«w«  of  1S61   p.  CSO. 

ID  McEeon  t.  McDermott,  22  CaL 
667,  83  Am.  Dee.  86;  Cook  v.  De  la 
Ouerra,  24  CaL  237;  M'lfcw'l  t,  Fer- 
guson, £3  CaL  06. 
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ponted  into  section  180  of  the  Practice  Act,  which  aa  tben  amended 
read  aa  follows :  ** 

"Sec.  180.  Upon  a  trial  of  iaaue  of  fact  by  the  court,  judg;ment 
ahall  be  entered  in  accordance  with  the  finding  of  the  court,  and  the 
finding,  if  required  by  either  party,  ihall  be  reduced  to  writing,  and 
filed  with  the  clerk.  In  the  finding  filed,  the  facta  found  and  con- 
dusiona  of  law  shall  be  aeparstely  stated.  In  such  cases  no  judg- 
ment ahall  be  reversed  on  appeal,  for  want  of  a  finding  in  writ- 
ing, at  the  instance  of  any  party  who,  at  the  time  of  the  submission 
of  the  cause,  shall  not  have  requested  a  finding  in  writing,  and  had 
such  request  entered  in  the  minutes  of  the  court ;  nor  in  cases  tried 
by  the  court,  by  a  commission  or  a  referee,  shall  the  judgment  be 
reversed  on  appeal  for  defects  in  the  finding,  unless  exceptions  be 
made  in  the  court  below  for  a  defect  in  the  findings ;  and  in  cases  - 
of  exceptions  for  defective  findings,  the  particular  point  or  issue 
upon  which  the  party  requires  a  finding  to  be  made,  or  the  partic- 
ular defect  to  be  remedied,  shall  be  specifically  and  particularly 
designated ;  and  upon  failure  of  the  court  to  remedy,  or  when  tried 
by  a  commissioner  or  referee,  to  cause  to  be  remedied  by  such  com- 
missioner or  referee,  the  alleged  defect,  the  party  moving  shall  be 
entitled  to  his  exceptions,  and  the  same  shall  be  settled  by  the 
judge  aa  in  other  cases,  provided  that  such  exceptions  shall  be 
filed  in  the  court,  and  served  on  the  attorney  of  the  adverse 
party  within  five  days  after  receiving  from  or  giving  to  the  ad- 
vene party  written  notice  of  the  filing  of  the  finding,  provided 
that  when  any  cause  is  tried  and  submitted  upon  a  written 
statement  of  facts  agreed  to  by  the  parties  or  their  attorneys, 
such  statement  shall  have  the  effect  of  a  special  verdict  or  find- 
ing of  facts,  and  judgment  shall  be  pronounced  thereon  aa  upon 
B  special  verdict  or  finding  of  facts ;  and  in  such  case  no  finding 
of  facts  shall  be  made  unless  the  statement  shall  fail  to  embrace 
all  the  facts  proved  and  in  issue,  in  which  case  any  additional 
fact  may  be  found  upon  evidence  which  is  not  repugnant  to  the 
agreed  statement." 

No  further  change  was  made  until  the  adoption  of  the  Code 
of  Civil  Procedure.  The  sections  above  quoted  abolished  the  sys- 
tem of  express  findings,  and  substituted  therefor  that  of  implied 
findings.    Under  the  latter  system  no  judgment  was  reversed  for 

u  lAn  of  1866-M,  p.  BU. 
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want  of  findings,  or  for  defective  findings,  miless  proper  reqaesto 
and  exceptions  were  shown.'* 

The  Code  of  Civil  Procedure  abolished  the  syatem  of  implied 
findings,  and  restored  the  system  which  prevailed  prior  to  1861."' 
It  did  this  by  re-enacting  in  substance  the  proviBions  of  the  act 
of  1851.     The  provisions  as  re-enacted  are  as  follows: 

"Sec.  632.  Upon  the  trial  of  a  qnestion  of  fact  by  the  court 
its  decision  most  be  given  in  writing,  and  filed  with  the  clerk 
within  thirty  days  after  the  cause  is  submitted  for  decision."  ** 


»  Cook  T.  I>«  U  Oiiena,  24  CkL 
837;  Warner  t.  Holmftn,  84  Csl.  23S; 
Hurlbnrt  t.  Jouei,  2S  C»l.  225;  Buck- 
ont  V.  Switt,  27  CtiL  433,  87  Am.  Dee. 
BO;  Calderwood  t.  Brooks,  28  CaL 
101;  Bryan  t.  Uftnme,  ES  Cal.  23S; 
Lucu  T.  Ban  Frtincisco,  28  Cal.  691; 
hjona  T.  Leimbftck,  2B  Cal.  139;  Jen- 
kins r.  Frink,  30  Cal.  S86,  89  Am. 
Dee.  134;  UUler  t.  Steen,  30  Cal.  402, 
88  Am.  Dee.  124;  Henry  v.  Everta, 
30  Cal.  425;  James  v.  Williams,  31 
Cal.  211;  Green  v.  Clark,  31  Cat. 
591;  Sean  v.  Dizon,  33  Cal.  328; 
MerrUl  7.  Chapman  34  Cal.  251; 
Fmlui  T.  Jefferson  O.  t  8.  M.  Co., 
34  Cal.  56S,  12  Mori.  Hin.  Kep.  473; 
Brooks  T.  Calderwood,  34  Cat.  563; 
Morrill  t.  Chapman,  35  Cal.  8S:  Hath- 
away V.  Bytu,  35  Cal.  188;  Emmal 
V.  Webb,  36  Cal.  107;  Bteinbaek  t. 
Krone,  36  Cal,  303;  Cowing  v.  Rogers, 
34  Cal.  64S;  Tewksbury  v.  Magiaff, 
33  Cal.  237;  King  v.  Wellman,  38  Cbl. 
6S5;  Shelby  v.  Eoutton,  38  Cal.  410; 
Parker  t.  Page,  38  Cal.  S22;  Prince 
T.  Lynch,  SS  Cal.  528,  S9  Am.  Dec 
427;  CniCBi  t.  Fessler,  39  Cal.  336; 
Morrison  v.  Lode,  30  Cal.  3S1;  City 
of  Oaklaod  v.  Whipple,  39  Cal.  112; 
Carroll  v.  City  ol  Benicia,  40  Cal. 
386;  Stokei  v.  Stevens,  40  Cal.  391; 
Beed  v,  Bemal,  40  Cal.  B28;  Troy  t. 
Clarke,  30  Cal.  419;  Smith  v.  CoshiiiK, 
41   Cal.   07;    Mathews   v.   Kinsell,   41 


vanti  T.  Liuk,  43  Cat.  238;  Smith  v. 
Penny,  44  Cal.  161;  Lovell  v.  Frost, 
44  Cal.  471;  Leroy  v.  Cnnningham,  44 
CaL  509;  Tubbi  t.  Ohirardelli,  45  Cal. 
231;  Crana  t.  Qhiiardelli,  45  Cal.  236; 
HizOD  T.  Brodie,  45  Cal.  275:  Peopla 
T.    EatoB,    46    CaL    100;    Koael    t. 


Sliarkey,  40  Cal.  3;  Bemal  t.  Wade, 
46  CaL  863;  Fwealina  t.  Doyle,  47 
CaL  437;  Fratt  t.  Toomee,  48  Cal. 
28;  Howard  v.  Throckmorton,  48  Cal. 
482;  Mahon  t.  Ban  Bafael  Turnpike 
Co.,  49  Cal.  260;  8«mple  r.  Cook,  50 
Cal.  26;  Sharp  t.  Ooodwin,  51  CaL 
219. 

Ill  And  implied  flndingi  have  no 
place  under  the  code.  Senter  t. 
Senter,  70  Cal.  619,  11  Pao.  782. 

11  The  above  ia  the  section  aa 
amended  in  1874.  As  flnt  enacts  it 
read  as  follows: 

"Sec.  632.  Upon  the  trial  of  an  is- 
■ae  of  fact  by  the  court  its  decision 
mult  bs  given  in  writing,  and  filed 
with  the  clerk  within  Cuimty  daya 
after  the  cause  is  submitted  for  d«- 
eision,  and  unieu  the  decition  ii  ftltd 
within  tliat  time  the  actitm  mtut  b» 
a^/ain  tried.'' 

The  last  clanso  was  held  to  b« 
merely  directory  (McQuillan  v.  Dona- 
hna,  49  CaL  157),  and  waa  omitted 
by  the  amendment  of  1874. 

Section  1406,  Bevised  Statutes  of 
Arizona  (section  197,  Civil  Practice), 
is  substantially  the  same  as  sections 
632  and  633,  California  Code  of  Civil' 
Procedure,  combined,  being,  in  that 
respect,  a  reproduction  of  section  180 
of  the  California  Practice  Act,  quoted 
in  the  text. 

Sections  4406  and  4407,  Beviaed 
Codes  of  Idaho,  are,  with  the  ezeep- 
tion  of  the  time  within  which  the 
written  decision  is  required  to  be  filed 
with  the  clerk,  twenty,  instead  of 
thirty,  days,  identical  with  the  two 
California  sections. 

Sections  6763  and  6764,  Bevised 
Codea  of  Montana  (sections  1111  and 
1112,  Code  of  Ciril  Ptocednn),  m 
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"Sec.  633.  In  giving  the  decision  the  facts  found  and  concla- 
sions  of  law  must  be  separately  stated.  Judgment  npon  the  deci- 
sion must  be  entered  accordingly." 


identical  irith  the  Idabo  •eetlDns;  bat 
■ee  Dota  19,  aeetion  239,  pott. 

Section  8277,  Cutting"!  CompiJed 
Laws  (section  182,  dril  Pnctic^,  is 
u  follom: 

"Upon  the  trial  of  erMj  iune  of 
fact  Dj  thB  eoart,  wbeo  sittiiiK  with- 
out a  jarj,  iti  decision!  sball  be  ren- 
dered in  writing  bj  the  court  or  judge 
who  tried  the  cause,  and  flled  witb  the 
cleik  within  ten  days  after  the  trial 
took  place.  In  rendering  such  deci- 
sion flie  court  or  judge  shall  briefly 
state,  in  his  opinion,  Uie  facta  found 
and  the  eondusions  of  law  reached, 
and  within  one  week  thereafter  the 
attorney  tor  the  prevailing  party  shall 
draw  complete  flndioge  of  facts  and 
oondnsions  of  law,  and  present  them 
to  the  judge ;  provided,  that  meh 
judge  sball,  at  the  time  be  within  said 
county,  and  in  the  case  of  the  ab- 
sence from  the  county  of  the  judge, 
then  the  complete  flndinf^  .''^^^.  ^ 
presented  for  signature  within  thirty 
days  after  such  trial.  Judgment  shall 
be  entered  in  accordance  with  raid 
eomplrte  flndtngi  and  conclusions." 

Section  268S,  subsection  132,  Com- 
piled Iaws  of  New  Mexico,  contains 
the  provision  ae  to  entry  of  judgment, 
but  no  ezpreaa  provision  as  to  the 
flndinga. 

Section  7039,  Bevised  Codes  of 
North  Dakota,  is  in  part  as  follows: 

"  .  ,  .  .  Upon  the  trial  of  any  ques- 
tion or  isstie  of  fact  by  the  court  its 
deeision  thereon  and  conelusions  of 
law  upon  such  deeision,  and  direction 
for  entry  of  jcidinnent  in  accordance 
with  such  conclusions  most  be  given 
in  writing  and  filed  with  the  clerk 
within  sixty  days  after  the  cause  has 
been  submitted  for  decision,  unless 
such  decision  is  prevented  for  the 
reason  hereinbefore  stated,  and  judg- 
ment shall  be  entered  by  the  clerk  in 
accordance  with  such  direction  npon 
the  application  of  the  party  entitled 
thereto  and  the  filing  of  such  decision 
and  conclusions  of  law.  .  .  .  .  "  The 
"reason"  referred  to  is  "sickness  of  the 
judge."  Section  7040  is  identical  with' 
K<w  TtIsI— SI 


section  033  of  the  California  code, 
quoted  in  the  text. 

Section  ISS,  Lord's  Oregon  Laws, 
ia  in  part  as  follows: 

"Upon  the  trial  of  an  issue  of  fact 
by    the   court,    its   decision    shall   be 

S'  ren  io  writing,  and  flled  vrith  the 
rk  during  the  term  or  within  twes^ 
days  thereafter.  The  decision  shall 
state  the  facts  found,  and  the  conclu- 
sions of  law  separately,  without  argu- 
ment or  reason  therefor "     And 

thereafter  provision  is  made  for  en- 
try in  the  journal,  and  subsequent 
entry  of  judgment.  Also,  provision 
ia  made  for  an  "opinion"  of  the  court 
in  writing. 

Section  276,  Code  of  Civil  Pro- 
cedure of  South  Dakota,  and  section 
3168,  Compiled  Laws  of  Utah,  contain 
provisions  practieally  identical  with 
those  of  California  and  other  states, 
above  quoted. 

Section  367,  Hem.  ft  Bal.  Cods  of 
Washington  (section  G029,  BaL  Code), 
is  aa  follows: 

"Upon  the  trial  of  an  issue  of  fact 
by  the  court,  its  decisions  shell  be 
given  in  writing  and  filed  with  the 
clerk.  In  giving  the  decision,  the 
facta  found  and  the  co Delusions  of 
law  shall  be  separately  stated.  Judg- 
ment upon  the  decision  shall  be  en- 
tered accordingly." 

Section  4515,  Compiled  Statutes  of 
Wyoming,  ia  as  follows: 

Upon  the  trial  of  queationa  of  fact 
by  the  court,  it  shall  not  be  necea- 
■ary  for  the  court  to  state  its  find- 
ings, except,  generally,  for  the  plain- 
tiff or  defendant,  unless  one  of  the 
parties  request  it,  with  the  view  of 
excepting  to  the  decision  of  the  court 
upon  the  questions  of  law  involved  in 
the  trial,  in  which  case  the  court  shall 
state  in  writing  the  conclusions  of 
fact  found  separately  from  the  con- 
clusions of  law." 

The  requirement  that  tba  decision 
should  be  rendered  irithin  any  spe- 
cific time  has  been  repeatedly  held 
to  be  directory  only.  McLennan  v. 
Bank,  S7  Cat.  569,  2S  Pac.  760;  Toole 
T.  Weirick,  39  Mont.  3S9,  1S3  Am. 
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The  re-enactment  of  these  proyisioos  restored  the  system  of  ex- 
press findings,  the  construction  ^ven  by  the  early  decision!  being 
adopted.^*    No  change  has  since  been  made. 


St.  Bap.  GT6,  102  Pas.  590;  LTneb  t. 
CoTiglio,  17  UUh,  106,  G3  Pae.  9S3. 
Alao,  Victor  etc.  Co.  t.  Bank,  IS 
Ut«h,  B7,  7£  Am.  St  B«p.  767,  QS 
P»e.  72.  And  MB  BobliQ  v.  Palmer, 
B  8.  D.  3S,  67  N.  W.  049;  Gdmoadi 
T.  BUer,  15  8.  D.  470,  90  N.  W.  13». 

The  Colorado  coda  coiit>iii8  no  pro- 
Yi«ioii  nbich  Impoiei  upon  the  trial 
eoort  the  neceuitf  of  making  writ* 
ten  findings  and  conduiioni  of  law. 
Jakwa;^  v.  Kvm,  48  Colo,  4B,  IDS 
Fae.  999. 

t*  Campbell  v.  BaekmaD,  49  CaL 
862:  N.  P.  B.  B.  Co.  t.  Beynolda,  60 
Oil.  90;  Dowd  V.  Clark,  51  Cal.  262; 
Ladd  y.  Tnlly,  61  CaL  277;  People  y. 
Forbea,  51  Cal.  828;  Kiiatj  y.  Gieen, 

61  Cat.  37B;  Bosquet  t.  Crane,  51  Cal. 
506;  Speegle  v.  LeeM,  51  <M.  415; 
HarriB  t.  Butdi,  51  CaJ.  628 ;  Keu- 
Iiadj  r.  Berry,  52  CaL  87;  Watson  t, 
CorndL  E2  Cal.  91;  Le  Clert  t.  Onlla- 
ban,  62  Cal.  252;   Swift  t.  Canavan, 

62  Cal.  417;  Billiogi  t.  Eforett,  52 
Cal.  661:  Jobnaon  t.  8qiiiree,  53  CaL 
ST;  Elliott  T.  Peek,  63  (^L  84;  O'Con- 
nor V.  Frasher,  63  CaL  435;  DUIa  v. 
BobaU,  63  Cal.  709;  Baggs  t.  Smith, 

63  Cal.  88;  Pbipps  t.  Harlau,  S3  Cal. 
87;  Bhaw  t.  Wandeaforde,  53  CaL 
aoO;  Taylor  7.  Beynolda,  53  Cal.  686; 
Paulaon  t.  Nonan  64  Cal.  123 ; 
Bymea  v.  Claffey,  54  CaL  155;  Hard- 
enberg  v.  Hardanberg,  64  CaL  591; 
Qreen  t.  Chandler,  64  Cal.  626;  Down- 
ing T.  Oravea,  55  CaL  S44;  Harlan  t. 
EI7,  55  CaL  340;  Bmst  t.  Cumminga, 

65  Cal.  179;  Freeman  r.  Campbell,  55 
Cal.  197;  Knight  t.  Boohe, 56  Cal.  15; 
Everaon  t.  Mahew,  67  Cal.  144;  Bub- 
inson  t.  Pittsburgb  B.  B.  Co.,  57  Cal. 
417;  E«tat«  of  Barton,  63  CaL  36; 
Warring  v.  Freear,  64  Cal.  54,  28  Pae. 
IIS;  Savinga  ft  Loan  See.  t.  Thome, 
67  Cal.  53,  7  Pae.  36;  Ooodnow  t. 
Oriawold,  68  Cal.  59g,  S  Pae.  837; 
Uillard  v.  Legion  of  Honor,  81  CaL 
340,  22  Pae.  864;  Marsteri  t.  I^ah, 
«1  Cal.  622;  S.  P.  B.  E.  Co.  v.  Cramp- 
ton,  63  CaL  637-   Bandera  t.  Simeieh, 

66  Cal,  GO,  2  Pae.  741;  Edgar  t. 
Sterenion,  70  Cal.  286,  11  Pao.  704; 
anil  see  Van  Court  v.  Wlnteraos,  61 


CaL  616;  Uaoo  t.  OlteillcT)  TO  Cal- 
231,  11  Pae.  721;  Connolly  v.  Aah- 
worth,  B8  ChL  205,  33  Pae.  60; 
Chria^  v.  8pring  Talley  Waterworka, 
84  CaL  541,  24  Pae.  807;  Pow^  t. 
P&tiaon,  100  Cal.  234,  34  Pae.  676. 

The  rule  which  raqnirva  flndiwa 
npon  evsrj  material  iaaue  unleas  flnd- 
Inga  ars  waived  has  been  nniformly 
followed  in  all  JoTisdietioni  whera 
the  ayatem  of  eipreas  flndinga  pre- 
vaila.  Tha  following  docisiona  may 
be  eited  is  aapport  of  that  rule: 

Idaho:  Ijewlston  v.  WUliami,  2 
Idaho,  618  (670),  23  Pae.  652 ;.  Car- 
son T.  Thewa,  2  Idaho,  162  (176),  B 
Pae.  605;  Btandley  t.  Flint,  10  Idaho, 
629,  79  Pae.  615;  Wood  t.  Broder- 
BOn,  12  Idaho,  IBO,  66  Pae.  490:  State 
T.  Baird,  13  Id^o,  126,  89  Pae.  298; 
I«ter  T.  EsTwood,  14  Idaho,  145,  93 
Pae.  174. 

north  Dakota:  Qnll  lUver  Lnmber 
Co.  T.  Sehool  Diatriet,  1  N.  D.  500, 
48  N.  W.  427;  Barr-Beott  Co.  v. 
Spanlding,  2  N.  D.  414,  61  N.  W.  S6T. 

Oregon:  Fink  t.  Canyon  eto.  Co., 
6  Or.  301;  MeFadden  t.  Friendly,  9 
Or.  222;  Hiehlin  t.  MeCIear,  18  Or. 
126,  22  Pae.  1057;  MerehanU'  Na- 
tional Bank  y.  Pope,  19  Or.  35,  26 
Pae.  622;  Drainage  Diatriet  t.  Crow, 
20  Or.  535,  26  Pae.  845;  Pengr»  v. 
Wheeler,  24  Or.  632,  B4  Pae.  3S4,  21 
Ij.  B.  A.  726;  Jameson  y.  Coldwell, 
25  Or.  IBB,  35  Pae.  245;  Clark  t. 
Bundy,  29  Or.  190,  44  Pae.  282; 
Moody  y.  Bicharda,  2B  Or.  282,  45 
Pae.  777;  Da^  t.  Laraen,  29  Or.  535, 
46  Pae.  143;  Breeding  t.  Williams, 
83  Or.  391  54  Pae.  206;  Jennings  y. 
Fratier,  46  Or.  470,  80  Pae.  1011: 
Chung  T.  Stephenaon,  50  Or.  244,  8» 
Pae.  8SS,  89  Fae.  805;  Freeman  t. 
Tmmmer,  60  Or.  287,  91  Pke-  1077; 
Vuillmmier  y.  Oregon  ete.  Co.,  65  Or. 
12s,  105  Pae.  706;  Darling  V.  Milea 
(Or.),  Ill  Pae.  702. 

J^MitA  Dakota:  MeKenna  t.  Whit- 
takei,  9  S.  D.  442,  69  N.  W.  587. 

Utah:  Blumenthal  t.  Asay,  3  Utah, 
607,  24  Pae.  1056;  MitcheU  v.  Jen- 
sen, 2S  Utah,  S46,  81  Pae.  165;  Dillon 
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§  239.  DiffarsDce  BetwMn  the  Syitonu  of  EzpreH  and  liOr 
pUed  TindingB — Keqoirements  of  Eacb  Syitam. — The  difference 
between  the  two  Byatems  of  findings  will  be  best  shown  by  stating 
the  requirements  of  each. 

L  The  System  of  Implied  FindingB. — ^Under  the  system  of  implied 
findings  the  court  coold  file  findings  if  it  saw  fit  to  do  so,  without 
any  request  from  the  party.'  The  losing  party  had  no  right  to 
findings  unless  he  made  a  request  therefor  at  the  time  of  the  sub- 
mission of  the  cBuae,  and  had  such  request  entered  in  the  minutes 
of  the  court.  If  no  snch  request  was  made,  a  subsequent  one  was 
of  no  avail.*  If  the  findings  filed  in  respmiae  to  such  request,  or 
filed  in  the  first  instance  without  it,  were  defective  in  not  covering 
all  the  issues,  it  was  incumbent  upon  the  losing  par^  to  except 
to  the  defects,  pointing  out  the  particular  omissions  of  which  he 
complained.*  The  defects  to  be  excepted  to  were  defects  in  the  find- 
ings of  fact,  and  not  in  the  conclusions  of  law ;  *  nor  was  it  in- 
tended that  the  party  should  take  such  exceptions  where  the  issues 
were  all  covered  by  the  findings  but  the  findings  were  not  sustained 
by  the  evidence,  the  remedy  in  such  case  being  a  motion  for  new 
trial;'  nor  was  it  proper  for  the  losing  party  to  specify  how  he 
wished  the  issues  f onnd ;  he  was  simply  to  point  out  the  omissions, 

In  ftn  action  by  a  real  Mtate  broker 
for  oomniiaBiona,  where  be  alleged 
eomminion  at  the  rate  of  fl*e  per 
cent,  and  the  answer  alleged  eommia- 
sioDJ  at  two  and  one-baU  per  oent, 
it  wai  the  duty  of  the  court  to  And 
&■  to  the  late  of  commiaeiona,  to  be 
paid.  Wood  ▼.  Brodenon,  12  Idaho, 
190,  S5  Pae.  4S0. 

1  Oa7  T.  Mom,  U  Cal.  12G;  Pd- 
hemiu  T.  Cbrpenter,  IS  CaL  37S. 

Cit7  ot  Baa  Joae  t.  Sbaw,  49  CaL 


et«.  Co.  T.  QeaTelaud,  82  UUh,  1,  88 

Pae.  670. 

WatUngton:     Bard     v.     Kleeb,     1 

Waab.  370,  25  Pae.  467,  27  Pae.  273; 

Eilror  T.  Ultebell,  2  Wash.  407,  £8 

Pa«.   809;    Enoi   t.  Wilcox,  S   Waah. 

44,  £8  Pa«.  394;   Sadler  t.  Nieia,  B 

Waah.  182,  31  Fae.  «30,  31  Pac  1030; 

Winteniiute  t.  G&mer,  8  Waah.  689, 

»   Pae.    490;    Potwis   t.   Slasher,   9 

Wash.  480    87   Pac.  710;   Murphy  t. 

Shondy,   13   Waah.   33,  42   Pac.   631; 

Noyea  t.  King  Co.,  18  Waah.  417,  51 
Pac.   1052;    WUaon   t.   Aberdeen,   29 

Waah.  614,  66  Pae.  95;  Walsh  v, 
BnaheU,  26  Waab.  976,  67  Pae.  216; 
Knowlea  t.  Bogers,  27  Waah.  211,  67 
Pae.  S7S;  White  Great  etc  Co.  t, 
Bima,  SO  Waab.  374,  70  Pae.  1003; 
Bljfield  *.  WilUrd,  43  Waah.  179,  86 
Pac  392. 

The  refnnl  of  the  eonrt  to  state 
finding*  of  fact  in  writing,  and  con- 
ehurona  of  law  upon  the  same,  when 
rMpiested  ao  to  do  bj  either  party  to 
a  eauee,  before  judgment,  is  reversi- 
ble error.  Bogera  t.  Bonnett,  8  Okl. 
953,  S7  Pae.  1078. 


178. 

■  Etee  section  160,  aa  ammded  in 
1866,  quoted  in  preceding  eection,  and 
Lueaa  t.  San  Frandaeo,  28  Ca],  591. 

*  Solomon  r.  Beese,  34  Cal.  28; 
tiyona  v.  Leimbaek,  29  Cal.  139;  Car- 
roll V.  Benicia,  40  Cal.  386. 

■  Hidden  i.  Jordan,  28  CaL  801; 
Bice  T.  Inekeep,  34  Cal.  224:  Cowing 
-.  Bogera,  34  CoL  618;  Hathaway  t 
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leaviDg  it  to  the  jadge  to  make  the  finding  thereon  io  accordanc 
with  the  evidence.*  Exceptions,  when  taken,  had  to  be  ineorpo 
rated  in  a  proper  record  on  appeal.^  The  party  taking  the  abov 
steps  was  entitled  to  have  full  findiogs  upon  all  the  material  issue 
of  fact.  If  no  bindings  were  filed  after  a  proper  request  there 
for,*  or  if  defects  in  those  filed  were  not  cured  after  being  pointei 
out  in  the  manner  mentioned  above,"  it  was  ground  for  reversa] 
But  if  the  steps  were  not  taken  the  party  could  not  have  a  re 
versal  for  want  of  findings,"  or  for  defects  in  the  ones  filed  "— 
all  omitted  issues  being  presumed  to  have  been  found  in  favor  o 
the  party  for  whom  judgment  was  rendered."  In  consequence  o 
this  presumption  the  losing  party  could  never  have  a  reversa 
upon  the  findings  unless  they  were  entirely  inconsistent  with  tb< 
judgment  and  could  not  be  reconciled  with  any  state  of  fact 
which  might  have  been  proved,  and  upon  which  the  judgmen 
might  be  supported.''  No  presumption  could  be  made,  however 
as  to  facts  outside  the  issues."     And  where  the  written  finding 


>  Hidden  -r.  Jordan,  2B  Cal.  301; 
MiUer  t.  Steen,  30  Cal.  402,  SQ  Am. 
Dee.  124.  See,  also,  Edgar  t.  SteveD- 
«oa,  70  Cal.  286,  11  Pae.  704.  8««- 
tion  3277,  Cutting'*  Compiled  Laws 
of  Nevada  (^ee  note  13,  BOCtioa  238, 
ante),  providea  for  tbe  preparation 
of  finding*  and  concluiioni  b;  tbe 
prerailing  part;f. 

r  Brooka  t.  Calderwood,  34  Cal. 
S63. 

»  Cnieaa  t.  FeMler,  89  Cal.  336; 
Polbemus  T.  Carpenter,  *2  Cal.  375; 
Logan  V.   Hale,   42  Cal.   645. 

>  Hathaway  t.  Bjaii,  35  Cal.  18S. 

10  Buckout  T.  Swift,  27  Cal.  433, 
87  Am.  Dec.  90;  Hurlburt  t.  Jones, 
25  Cal.  225;  King  t.  Wellman,  38 
Cat.  S95;  Reed  v.  Bernal,  40  Cat. 
628 ;  LerOT  *.  Cunningham,  44  Cat. 
599;  Hiion  v.  Brodie,  45  Cal.  275; 
Howard  t.  Throckmorton,  48  Cal. 
482;   Sharp  t.  Goodwin,  61  Cal.  219. 

11  Hurlburt  t,  Jones,  25  Cal.  225; 
Lucas  V.  San  Francisco,  28  CaL  591; 
Loyns  V.  Leimback,  29  Cal.  139 ; 
Jenkins  v.  Frink,  30  Cal.  586,  89  Am. 
Dee.  134;  Troy  v.  Clark,  30  Cal.  419; 
James  v.  Williams,  31  Cal.  211; 
Green  y.  Hark,  31  Cal.  591. 

II  Bryan  v.  Maume,  28  Cal.  238; 
Jenkins  v.  Frink,  30  Cal.  586,  89  Am. 
Dee.   134;   Henry   t.   Ever ta,  80   CaL 


425;  Jamet  v.  Williami,  31  Cal.  211 
Sears  v.  Dixon,  33  Cal.  326;  Merril 
V.  Chapman,  34  CaL  251;  Pralua  i 
Jefferson  Mg.  Co.,  34  Cal.  558,  1 
Morr.  MJD.  Rep.  473;  Emmal  i 
Webb,  36  CaL  197;  Steinback  v 
Erone,  36  Cal.  303;  Tewksbury  i 
HagralT,  33  Cal.  237;  Shelby  i 
Houston,  38  Cal.  410;  Parker  v.  Pag( 
38  CaL  522;  City  of  Oakland  ( 
Whipple,  39  Cal.  112;  Stokes  i 
Stevens,  40  CaL  391;  Smith  v.  Cush 
ing,  41  CaL  97 ;  Matthews  v.  Kinsel 
41  Cal.  512;  Thompaoa  v.  O'NeiL  4 
CaL  6S3;  HaU  v.  Polaek,  42  Cal.  218 
Seivanti  t.  Lusk  43  Cal.  238;  Smitl 
T.  Penny,  44  Gal.  161;  Ixivell  v 
Frost,  44  Cal.  471;  Tnbbs  v.  Qhirai 
delli,  45  Cal.  231;  Crane  v.  Qhirat 
delli.  45  CaL  235;  People  v.  Eaton 
46  Cal.  100;  Beroal  v.  Wade,  46  Cal 
663;  Fosealina  v.  Doyle,  47  Cal.  437 
Fratt  V.  Toomes,  48  CaL  28;  Maboi 
T.  San  Kafael  T.  P.  Co.,  49  Cal.  269 
Seniple  y.  Cook,  50  Cal.  26. 

IS  Ljona  V.  Leimbaek,  29  Cal.  139 
Mathews  y,  Kinsel,  41  Cal.  512 
Thompson  v.  O'Neil,  41  Cal.  683 
Smith  y.  Cushicg,  41  CaL  97. 

'*  Bernal  y,  Qleim,  33  Cat.  668 
and  sea  Gregory  v.  Nelson,  41  Cal 
.278,  12  Morr.  Min.  Bep.  124.  AJa< 
Ortega  t.  Cordero,  88  CaL  SSS,  21 
Pae.  80. 
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ended  with  a  statenient  that  "the  foregoing  are  all  Hie  facts  of 
the  case,"  it  was  held  that  no  findings  could  be  implied.** 

2.  Tk0  System  of  Express  Findings. — Under  the  aystem  of  express 
findings,  on  the  other  hand,  nothing  is  implied,  but  full  findings 
are  required  upon  every  material  issue,  without  any  request  there- 
for,"^ and  without  any  exceptions  on  account  of  defects;  and  if 
any  material  issue  is  left  unfonnd  it  is  ground  for  reversal  of 
the  judgment.'*"  But  although  under  this  sj'stem  the  losing  par^ 
is  not  required  to  take  any  steps  to  become  entitled  to  findings, 
he  is  required  to  show  afSrmatively  that  he  did  not  waive  them." 
The  code  has  provided  that  findings  may  be  waived,  and  the  rule 
established  by  the  decisions  is  that  where  no  findings  appear  in 
the  judgment-roll,  it  will  be  presumed  in  support  of  the  judgment 
that  they  were  waived  in  the  court  below  unless  the  contrary  is 
shown  by  the  record.^*  Moreover,  a  judgment  will  not  be  reversed 
for  want  of  a  finding  on  an  issue  with  respect  to  which  no  evidence 
was  introduced.'^*  Consequently,  it  is  necessary  for  the  appellant 
to  have  a  bill  of  exceptions  to  show  that  he  made  no  waiver,'"*  and 
that  there  was  evidence  upon  the  issue  as  to  which  no  finding  was 
made  sufficient  to  justify  a  finding  thereon,'^*  unless  these  facts  can 


»  BehwartE  t.   Bkioner,  47  C«L  3. 

1M>  In  Porter  t.  Woodnrd,  G7  Cat. 
035,  laiignage  nui  used  which  leeniB 
to  impl^  that  a  reqoeat  for  findings 
nifty  be  aeoettasj  tinder  the  BjBtem  of 
expreM  flndinsH;  but  this  wm  iu  no 
WSJ  iuTDlvad  in  the  decision,  and  is 
at  TftriancA  with  the  whole  course  of 
the  deciBiouB. 

lib  See  eaie*  eit«d  in  note  14,  ko- 
tioD  23S,  ante,  upon  pnctieallj  the 
Bame  point;  and  casea  cited  in  noteB  Z 
and  3  in  same  section,  aB  to  rule  as  it 
atood  before  1S61;  and  aee  aectiona 
240  and  242,  pott,  where  the  point  ia 
mare  fully  dUensaed. 

i<  As  to  waiver  of  findings,  am 
•ection  241,  pott. 

IT  Hulcabj  V.  Qlader,  OlCal.  628; 
Soiith  T.  Lawrence,  53  Ool.  34;  Key- 
Bolds  T.  Bnimmagim,  64  Cal.  254 ; 
WoekB  V.  G.  M.  Co.,  73  Cal.  590,  15 
Pae.  302;  In  re  Sanderion,  74  Cal. 
19g,  15  Pae.  753;  Campbell  t.  Cobam, 
77  Cal.  36,  18  Pae.  MOj  Gordon  v. 
Donahue,  79  Cal.  501,  21  Pae.  970; 
Qojhinech  t.  Qoyhinech,  80  Cal.  400, 
410,  22  Pae.  175;  In  re  Arguello,  85 
CaL  IBl,  Si  Pae.  641;  BJehardMn  t. 


Enreks,  110  Cal.  441,  42  Pae.  065; 
Tomlinson  v.  ATre«,  117  Cal.  668,  40 
Pae.  717;  Leadbetter  t.  Lake,  IIS 
Cal.  515,  50  Pae.  S86;  Horwege  v. 
Sage,  137  CaL  530,  70  Pae.  621: 
Baker  t.  Baker,  139  CaJ.  626,  73  P«e. 
460;  Cuahing-Wetmore  Co.  t.  Qraj, 
152  Cal.  118,  125  Am.  St.  Bep.  47, 
02  Pae.  70. 

1"  Bee  Wise  y.  Burton,  73  Cal. 
174,  14  Pae.  683}  and  (ection  240, 
note  S,  potl. 

"*•  Bee    eases    eited    in    note    17, 

iTo  gee  Himmelman  v.  Henry,  84 
Cal.  104,  23  Pae.  1098;  Hawes  v. 
Clark,  84  Cal.  272,  24  Pae.  116;  Ded- 
mon  V.  Moffitt,  89  Cal.  211,  26  Pao. 
800;  Winslow  t.  Gohranson.  88  Cal. 
450,  26  Pae.  S04;  Brady  v,  Burke,  00 
Cal.  1  27  Pse.  52;  Eogers  v.  Doff, 
07  Cal.  66,  31  Pae.  816;  Gregory  v. 
Gregory,  102  Cal.  50,  36  Pae.  364; 
Oiletti  V.  Sbtbcco,  110  Cal.  428,  42 
Pae.  018;  Elokke  -v.  Escailler,  124 
Cal.  287,  56  Pae.  1113;  Greer  t. 
Greer,  135  Cal.  121,  67  Pae.  20;  De 
Tolna  V.  De  Tolna,  135  Cal.  575,  67 
Pae.    1045;    Cutting    Froit    Co.    v. 
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be  gathered  from  other  portions  of  the  record.  Where  findings 
are  waived,  the  same  presumptions  will  be  made  as  under  the 
system  of  implied  findings;  that  is  to  say,  it  will  be  presumed , 
that  all  the  material  issues  were  found  in  favor  of  the  successful 
par^." 

3.  Difference  Between  tke  Two  Systems. — The  for^^ing  is  an  out- 
line of  the  requirements  of  the  two  systems  of  findings.  The  dif- 
ference between  them  consists  mainly  in  the  fact  that  in  the  one 
the  party  had  to  take  certain  steps  to  become  entitled,  to  findings, 
while  in  the  other  he  is  entitled  to  findings  on  all  the  issues  with- 
out taking  any  steps  whatever.'*  Aside  from  the  foregoii^,  the 
sufiSciency  of  the  findings  is  to  be  tested  by  the  same  rules,  as  to 
which  see  section  242. 


Canty,  141  CaL  692,  TG  Pae.  SSI; 
Damon  v.  Qninu,  143  Cal.  75,  Tfl  Pac. 
SIS;  and  laa  section  210,  pott. 

>■  Look  at  Sharp  v.  Qoodwin,  51 
Cnl.  21»;  Glenn  v.  Arnold,  56  Cal. 
«31;  Utter  t.  Kamea,  S9  Cal.  S. 

1*  Selative  Ueritt  of  the  Tvio 
fly*(«w.— With  reference  to  the  rela- 
tive merits  of  the  tno  systems,  San- 
derson, J.,  delivering  the  opinion  in 
Tewkabur;  r.  Magraff,  33  Cat.  237, 

"It  may  well  be  doubted  whether 
the  act  of  the  2ath  of  May,  1801  (so 
far  as  it  relates  to  flodiags  and  re- 
produced in  the  amendmenti  of  1866 
to  section  180  of  the  Practice  Act), 
is  not  productive  of  more  mischief 
than  goad.  It  certainly  proceeds 
upon  an  illogical  theory,  for  it  in- 
verts the  natural  and  logical  order 
of  the  proceediDgi.  Instead  of  mak- 
ing it  the  duty  of  the  successful 
party  to  see  that  the  findings  con- 
tain facts  sufficient  to  sustain  the 
judgment,  it  makes  it  the  duty  of 
the  unsuccessful  party  to  see  tbat 
it  contains  facts  sufficient  to  reverse 
it.  Instead  of  making  the  finding  a 
consistent  and  visible  fonndation 
for  tbe  judgment  to  stand  upon,  the 
•tatute  converts  it  into  air,  or  a 
mine  for  its  explosion.  This  change 
certainly  detracts  from  the  logic  of 
tha  judgment -roll,  the  various  parts 
of  which,  like  the  members  of  a  ' 
Macedonian  Phalanx,  should  rest 
npon  and  support  each  other,  and 
entails  a  practice  which  in  a  major- 
ity of  eases  dafeats  the  end  which 


of  tbe  California  code,  which  ] 
vide  a  system  of  express  flndiugs,  ii 
reproduced  in  the  codes  of  prac- 
tically all  the  so-called  Pacific  coast 
states,  with  one  or  two  exceptions. 
This  IS  the  cdke  with  the  Montana 
code;  but  by  the  addition  of  section 
67GS,  Bevised  Codes  (section  1114, 
Code  of  Civil  Procedure),  the  result, 
under  the  Montana  decisions,  is  to 
return  to  the  lystein  of  implied  find- 
ings described  in  tlie  text.  The  sec- 
tion reads  as  follows:  "No  judgment 
shall  be  reversed  on  appeal  for  want 
of   findings  at   the   instance   of   anr 

Sarty  wbo,  at  the  close  of  the  evi- 
ence  and  argument  in  the  taae, 
shall  not  have  requested  flndings  in 
writing  and  had  such  request  en- 
tered ID  the  minutes  of  the  court; 
nor  in  cases  tried  by  the  court  shall 
the  judgment  be  reversed  on  appeal 
for  defects  in  the  findings  unless  ex- 
ceptions be  made  in  the  court  below 
for  a  defect  in  the  findings  or  in  a 

This  eeetion  has  been  held  to 
produce  in  Montana  a  system  of 
implied  findings.  Gallagher  v.  Cor- 
nelius, 23  Mont.  27,  57  Pac.  447; 
Hsggin  V.  Saile,  23  Mont.  375,  59 
Pac.  154;  0«rrie  v.  Railroad  Co.,  24 
Mont.  123,  60  Pac.  dSB;  Yellowstone 
Bank  v.  Qagnon,  25  Mont.  £68,  04 
Pac.  664;  Quinlan  v.  Calvert,  31 
Mont.  115,  77  Pac  428;  and  see  Cob- 
baa  V,  HecUen,  27   Mont.   215,   TO 
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S  340.  OasM  in  WUdi  nndlnxi  sre  and  ire  not  Bcqnlred.— 
As  Iiaa  been  stated,  the  system  of  express  flndiiiigs  requires  a  find- 
ing npon  every  nuiterisl  iseue.^  Tbis  applies  not  only  to  issues 
raised  npon  allegations  of  tlte  eomplaint,  bat  also  to  issues  raised 
upon  affinoative  def^ises  in  the  answer,*  or  npon  a  counterclaim,* 
or  crofls-eomplaint.**  And  a  finding  upon  every  material  issue  is 
necessary,  although  no  evidence  was  introduced  upon  such  issue.* 
But  if  no  evidence  be  introduced  upon  an  issue,  a  failure  to  find 
thereon  will  be  regarded  as  an  immaterial  error,  and  not  ground 
for  reversal,*^  for  the  reason,  as  will  appear,  that  the  finding, 
had  one  been  made,  must  have  been  adverse  to  the  appellant.* 


Mont.  229,  TS  Bte.  211;  ScliUliiiK  V. 
Carran,  30  Uont.  370,  76  Pac.  098; 
Bordekox  t.  Borde&iiz,  SS  Mont.  I5B, 
BO  Pae.  fl:  GaiiB  t.  Sanford,  36  Mont. 
SK,  8S  Pae.  055. 

1  See  aeetion  23Q,  ante,  note  ISb, 
and  Mction  £38,  ante,  note*  12  and 
14 

Finding*  of  faat  moat  inelnde  all 
the  material  iwaM.  Henderson  v. 
B«rnoIdi  (Or.),  110  Pse.  979. 

>  Feoplo  T.  Forbea,  51  Cal.  623; 
Billingi  V.  Everett,  52  Cal.  Ofll; 
Phippa  V.  Harlan,  53  Cal.  87;  Shaw 
T.  Wandeaforde,  53  Cal.  300;  Taylor 
T.  BejnoldB,  63  Cal.  686;  Harlan  v. 
Ely,  55  CaL  340;  Caisidj  v.  Caiaidv, 
S3  Cal  352;  QUdding  v.  California 
ate.  Aaan.,  66  Cal.  6,  4  Pae.  764; 
Heinlen  v.  Freino  etc.  Co.,  68  Cal. 
35,  8  Pae.  513. 

*  Baggs  Y.  Smith,  63  Cal.  88. 

••  Fadings  tnuat  be  within  the 
iHSaes  when  compared  with  tbe 
pleading!,  and  must  cover  all  the 
material  ianei  raised  whether  npon 
allegations  in  tbe  complaint  and 
denied  in  the  answer,  on  an  afflnna- 
tive  defense  pleaded  in  the  answer, 
or  on  a  connterelaim  denied  and 
treated  aa  denied  by  the  plaintiff. 
Dillon  etc  Co.  t.  Cleareland,  32 
Utah,  1,  86  Pae.  670. 

*  Speegla  T.  Leese^  51  Cal.  415. 
Also,  Mitchell  v.  Jensen,  20  Utah, 

346,  SI  Pae.  165;  Everett  t.  Jones, 
32  Utah,  48B,  91  Pae.  360. 

•*  See  sotea  17e,  aeetion  £39,  ante, 
and  7  and  Ta,  section  286,  poit. 
PaT^iea  cannot  inaist  npon  findings 
where  no  evidence  was  introduced 
thereon.  Bneker's  etc.  Co.  t.  Farm- 
taf  «te.  Co.,  Si  Colo.  62,  72  Pae.  49. 


■  In  the  absence  of  an  affirmative 
showing,  it  most  be  presumed,  either 
that  no  evideuea  whatever  was  in- 
trodaeed  upon  a  particular  issue,  or 
that  it  was  in  support  of  the  judg- 
ment, consistent  with  the  findings 
which  do  support  the  judgment,  and 
adverse  to  the  appellant's  conten- 
tion. By  evidence  is  therefore  to  be 
nnderitood  such  evidence  as  will 
justify  a  finding  whicti  would,  in 
turn,  invalidate  the  judgment  which 
is  fully  supported  by  the  findings 
actually  made.  In  tbe  absence  of 
sucb  evidence,  failure  to  find  upon 
tbe  issue  is  an  immaterial  error,  not 
ground  for  reversal,  since  the  find- 
ing, had  one  been  made,  must  have 
been  one  consistent  with  the  find- 
ings actually  made,  and  therefore  a 
finding  against  the  appellant. 

See  particularly.  Wise  v.  Burton, 
73  Cal.  174,  14  Pae.  683;  Himmel- 
mao  V.  Henry,  84  Cal.  104,  23  Pae. 
1098;  Winslow  v.  Gohrensen,  SB  Cal. 
450,  26  Pae.  504;  Klokke  v.  Escail- 
ler,  124  Cal.  297,  58  Pae.  1113;  and 
also  Senter  v.  Benter,  70  Cal.  619,  11 
Pae.  782;  Hawes  v.  Clark,  84  Cal. 
272,  24  Pae.  116;  Dedmon  v.  Moffitt, 
fl9  Cal.  211.  26  Pae.  800;  Brady  v. 
Burks,  BO  Cal,  1,  27  Pae.  52;  Dolliver 
V.  Dolliver,  B4  Cal.  642,  30  Pae.  i; 
Tiogers  v.  DufT,  B7  CaL  66,  31  Pae. 
B36;  Hihn  v,  Pleekner,  106  Cal.  95, 
3B  Pae.  214;  Oiletti  v.  Saraeco,  110 
Cal.  428,  42  Pae.  BIS;  Marchant  v. 
Hayes,  117  Cat.  669,  49  Pae.  840; 
Bliss  V.  Sneath,  IIB  Cal.  526.  SI  Pae. 
84S;  Beed  v.  Johnson,  127  Cal.  538, 
5B  Pae.  088;  Stewart  v.  Hollings- 
worth,  12B  Cal.  177,  61  Pae.  B36; 
Boebling's  Bona   t.  Gray,  13»  Cal. 


I  ,,v  Google 


I  240  BECOBD  ON  APPEAL  PBOM  THE  JUDGMENT.  132( 

Immaterial  issues  need  not  be  determined;*  but  if  findings  an 
made  upon  immaterial  issues,  they  will  be   disregarded,'   an<j 

607,  73  Pac.  422;  Callahui  t.  Jamei, 
141  Cat.  291,  74  Pac.  853;  Cuttiog 
Fruit  Co.  T.  Canty,  HI  Cal.  ft92,  75 
Pac.  564;  Boberts  t.  Hall,  147  Csl. 
434,  se  Pac.  66;  People  t.  McCue, 
150  Cal.  195,  88  Pac.  899;  Estate  of 
Barclay,  152  Cal.  753,  93  Pac.  1012. 

Again,  an  iasue  upon  which  there 
la  no  evidence  muet  be  reaolved 
against  the  partj  upon  whom  rests 
the  burden  of  proof,  ia  accordance 
with  the  rule  of  prBstimption  which 
eustaiUB  the  judgment ;  ia  other 
words,  against  the  appellant.  Ler- 
iaton  V,  Byan,  75  Cal.  293,  17  Pac. 
239;  Vandersliee  t.  Matthews,  79 
Cal.  273,  21  Pac.  748;  Connolly  v. 
Hin^ley,  82  Cal.  642,  23  Pac.  273; 
Monterey  Co.  v.  Cuehiog,  83  Cal. 
507,  23  Pac.  700;  Demartin  v.  Ds- 
martin,  85  Cal.  71,  24  Pac.  594; 
Woodham  v.  Cline,  130  Cal.  4B7,  82 
Pac.  822;  Dietetie  v.  Bekin,  143  Cal. 
6S3,  77  Pac.  6^4;  and  see,  also, 
PrantE  v.  Harper  (Cal.),  62  Pac. 
603;  Golaon  v.  Dunlap,  73  Cal.  157, 
14  Pac.  576. 

A  statement  that  no  evidence  was 
introduced  on  a  particular  inue  is 
not  a  finding  thereon.  Speegle  t. 
Leese,  51  Cal.  415;  Campbell  t. 
Buckman,  49  Cal.  362.  But  see 
Eicsel  ■?.  Bybee,  14  Idaho,  670,  95 
Pac.  20,  where  it  was  held  that  a 
finding  that  defendant,  upon  whom 
rested  the  burden  of  proof,  intro' 
duced  no  evidence  upon  the  omitted 
issue  is  equivalent  to  a  finding 
against  him  on  that  issue,  and  suffi- 
cient to  support  a  judgment.  But 
see  Beaverhead  etc.  Co.  v.  Dillon 
etc.  Co.,  34  Mont.  135,  85  Pae.  8S0, 
where  it  seems  to  have  been  held 
that  a  flndinjf  would  be  implied  in 
accnrdance  with  an  afiirniative  de- 
fense in  the  answer,  if  not  incon- 
sistent with  findings  actually  made, 
and  nothing  was  said  as  to  whether 
it  was  supported  by  nvidence  or  not. 
The  burden  of  proof  was  dearly 
upon  defendant. 

Though  findings  must  be  made, 
npon  every  material  issue,  and  must 
be  responsive  to  and  cover  sncb 
issues,  the  court's  conclusion  npon 
a  part  of  the  issues  of  an  action  may 
be  auch  %»  to  render  the  other*  un- 


important and  findings  thereon  super 
fiuous.  In  such  cases  it  is  not  erroi 
to  omit  findings  on  iianes  that  havt 
thus  become  immaterial.  Lewia  v 
Bank,  46  Or.  182,  78  Pac.  990. 

»  Fontaine  r.  8.  P.  B.  B.  Co.,  51 
Cal.  845;  UcCourtney  v.  Fortune,  5i 
Cal.  617;  Belcher  Con.  0.  M.  Co.  v 
Deferrari,  62  Cat.  160;  Enowles  v 
Seale,  64  Cal.  377,  1  Pac.  159;  Peopli 
V.  Center,  86  Cal.  551,  5  Pac.  263 
6  Pac.  481;  Bobarts  v.  Haley,  6S 
Cal.  397,  4  Pac.  395;  Murphy  v 
Bennett,  68  Cal.  528,  9  Pac.  73S; 
Dyer  v.  Brogan,  70  Cal.  136,  11  Pac 
589;  Quinn  v.  Anderson,  70  Cal.  454 
11  Pac.  746;  Louvall  v.  Gridley,  7C 
■  Cal.  507,  11  Pae.  777;  Malono  v.  Del 
Norte,  77  Cal.  217,  19  Pac.  422] 
Miller  V.  Luco,  80  Cal.  257,  22  Pac. 
195;  Daly  t.  Sorocco,  80  Cal.  367 
22  Pac.  211;  Witeher  v.  Conklin,  84 
Cat.  499.  24  Pac.  302;  Gillespie  v 
Lake,  85  Cal.  402,  24  Pac.  891; 
Johnson  ▼.  Vance,  88  Cal.  128,  24 
Pac.  863;  Hooker  v.  Thomas,  86  Cal 
178.  24  Pae.  941;  Prison  v.  Brison 
90  Cfll.  323,  27  Pac.  186;  Windham 
V.  Boots,  92  Cal.  617,  28  Pac.  557 
Diefendorff  v.  Hopkins,  95  Cal.  343 
28  Pac.  265,  30  Pac.  54,9;  Southen 
Pacific  Co.  V.  Dufour,  95  Cal.  615 
30  Pae.  783,  19  L.  B.  A.  92;  HuU 
man  v.  Todd,  96  Cal.  228,  31  Pac 
39;  Merrill  v.  Merrill,  102  Cal.  317 
36  Pac.  675;  Bancroft  v.  Haslett. 
106  Cal.  151,  30  Pac.  602;  Sherman 
V.  Sandell,  106  CaL  373,  39  Pac.  797; 
In  re  Connors,  110  Cal.  408,  42  Pac. 
908;  Auburn  etc.  Assn.  v.  Hill.  113 
Cal.  383,  45  Pac.  696;  Moore  t.  Copp, 
119  Cal.  129,  51  Pac.  630;  Blochman 
V.  Spreckels,  135  Cal.  662,  67  Pac. 
1061,  57  L.  B.  A.  213;  Buell  v, 
Brown,  13!  Cal.  158.  63  Pac.  167; 
Adams  v.  Hopkins,  144  Cal.  19,  77 
Pac.  712;  Collins  v.  Maude.  144  Cal. 
289,  77  Pac.  9*5;  Boyd  v.  Liefer,  14i 
Cal.  336,  77  Pac.  953;  Smith  v.  Dn- 
bost,  148  Cal.  622,  84  Pac.  38;  Col- 
tins  y.  Gray,  164  Cal.  131,  97  Pac. 
142. 

Also,  Pouch  T.  Bates,  16  Idaho 
374,  110  Pac.  265. 

r  Lovell  v.  Frost,  44  Cal.  471 ;  Ba- 
tate  of  Learned,  70  Cal.  140.  11  Pae. 
587.    If  immaterial,  it  mattera  not 
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jadgments  bued  thfireoD  will  be  reversed  as  erroneoTu/*  And 
it  has  been  held  ttmt  where  the  evidence  upon  a  point  is  all  one 
way,  and  against  the  appellant,  the  failure  to  find  upon  it  is  an 
immaterial  error;  *  but  this  is  not  consistent  with  some  of  the  other 


'Wliere  there  is  no  issae  no  finding  is  necessary.*'  Thus,  find* 
ings  are  not  necessary  upon  immaterial  averments ;  *"  nor  upon 
a  default;*  nor  where  judgment  is  rendered  on  the  pleadings.'* 
"Where  a  fact  is  admitted  by  the  pleadings,"  or  the  averments 
of  the  complaint  not  denied,"*  findings  are  unnecessaiy,  and  con- 
that  the  findiog  is  enoneoDa.  Such 
flnding  i*  nevei  gronod  for  levenal. 
White  T.  DooelkM,  71  C»l.  115,  11 
Pac  S60;  FaulkuBr  t.  Bondoni,  104 
CaL  UO,  37  Pae.  S83;  De  Oottardi  v. 
DoBBti,  155  CbI.  log,  99  Fae.  492. 

Tn  In  ra  Lukei,  71  CaL  113,  12 
Pae.  390. 

■  Eutcbinga  t.  Caitle,  48  Cel.  152; 
BchToeder  t.  Jahna,  ST  CaL  271. 

••  See  Campbell  v.  Buekman,  49 
Cal.  3S2;  Speegla  r.  Leeee,  51  Cal. 
415. 

M  Eludings  npon  facta  not  iu 
issue  may  ba  treated  ai  mere  aar- 
plaeage,  where  all  material  facte  are 
fnlly  found.  W.  C.  Lumber  Co.  v. 
Aplfeld,  86  Csl.  335,  24  Pae.  993. 
Findings  oat  aide  the  iiaaes  do  not 
constitute  ground  for  a  new  trial; 
but  if  isanee  are  erroneouBly  joined, 
and  trial  ii  had  as  though  properly 
Joined,  errors  in  findings  thereon, 
and  failnre  to  find  thereon,  con- 
•titute  ground  for  new  trial.  Power 
V.  Fairbanki,  140  Cal.  611,  Bit  Pae. 
1075. 

«•  Snyder  t.  Tunitaa  Co.,  72  CaL 
194,  13  Pae.  47S. 

•  Brown  t.  Brown,  S  CaL  111; 
Himmelman  t.  Spanagel,  39  Cat.  401; 
In  re  Cook,  77  CaL  220,  11  Am.  St. 
Bop.  267,  17  Pae.  923,  IB  Pac.  431, 
1  t.  B.  A.  567;  Waller  t.  Weston, 
125  Cal.  201,  57  Pae.  392. 

i«  Taylor  t.  Palmer,  31  Cal.  240. 
Also,  Sutherlin  -r.  Bloomer,  50  Or. 
398,  93  Pac.  135. 

11  Swift  T.  Mnygridge,  8  Cal.  445; 
Foi  V.  Foi,  25  Cal.  587;  Taylor  v. 
Middleton,  67  CaL  656,  8  Pae.  594, 
15  Morr.  Min.  Hap:  294;  Taylor  t. 
C.  P.  E.  B.  Co.,  67  Cal.  615,  8  Pae. 
436;  In  re  Doyle,  73  CaL  564,  15  Pac. 
125:  UansoD  t.  Fiieker,  79  CaL  283, 


£1  Pae.  751;  Qmhn  v.  Stanley,  92 
CaL  86,  28  Pac.  56;  Ortega  v.  Cor- 
dero,  SS  CaL  221,  20  Pae.  SO;  Oisel- 
man  v.  Starr,  10ft  Cal.  651,  40  Pae. 
8;  Chapman  v.  Hughes,  134  CaL  641, 
58  Pac.  298,  62  Pae.  ST4,  66  Pac. 
B82;  Machado  v.  Einney,  135  Cal. 
354,  67  Pac.  331.  Alao,  Jennings  t. 
Frazier,  46  Or.  470,  80  Pac.  1011; 
Lose  T.  Isthmne  Transit  Co.,  6  Or. 
125,  25  Am.  Bep.  506;  Moody  t. 
Eichards,  29  Or.  282,  45  Pac.  777; 
State  T.  Bocky  Mountain  etc.  Co., 
27  Mont.  3B4,  71  Pae.  311;  Fink  ». 
Canyon  Boad  Co.,  5  Or.  301. 

Ill  Qrowini  v.  Peraixo,  66  Cal. 
545,  6  Pae.  450;  Pomeroy  v.  Gregory, 
68  Cal.  573,  574,  6  Pac  492,  493; 
Anderson  t.  Blaek,  70  CaL  226,  11 
Pae.  700;  Drinkhonae  v.  Spring  Val- 
ley Water  Co.,  87  Cal.  253,  25  Pae. 
420;  National  Bank  (lat  of  L.  A.) 
V.  Maxwell,  123  Cal.  360,  69  Am. 
St.  Bep.  64,  55  Pae.  980.  Also,  £d- 
mundaon  v.  Taylor,  17  Idaho,  618, 
106  Pac.  991. 

There  is  no  real  difference  between 
the  phraaei,  "fact  admitted  by  the 
pleadings,"  and  "averments  of  tbe 
complaint  not  denied."  For  if  an 
averment  of  the  complaint  is  not 
denied,  it  ii,  in  effect,  admitted. 
Campe  v.  Laasen,  67  Cal.  139,  7  Pae. 
430. 

Averments  not  eontroveited  need 
not  be  found.  Peterson  v.  Johnson, 
20  Wash.  4BT,  55  Pac.  932.  Nor  ia 
it  neceaaary  to  find  npon  faeta  not 
in  iasue.  Kent  v,  Biehardsott,  B 
Idaho,  750,  71  Pae.  117.  Where  the 
facts' are  uncontioverted  and  justify 
but  one  inference,  formal  flndinea 
are  unnecessary.  State  v.  Edwar<&, 
40  UoDt.  287,  106  Pac.  695. 
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tnry  ficdiogs  are  oagatoir.**  So,  findings  apon  issaes  Dot  prop- 
erly raised  by  the  pleadings  are  iimiecessar7.>^  Nor  are  findings 
necessary  apon  issues  raised  by  allegations  to  whidi  a  demurrer 
has  beeo  sostained  and  no  amendment  made.***  Nor  are  findings 
necessary  or  proper  npon  a  nonsuit,**  a  ruling  upon  a  nonsuit 
being  upon  a  matter  of  law,  and  requiring  to  be  reviewed  as  an 
error  of  law."  Nor  are  findings  proper  where  the  facts  are  stipu- 
lated, or  the  trial  is  had  apon  an  agreed  statement***  But  find- 
ings are  necessary  in  cases  tried  before  referees.**  And  in  an 
early  case  it  was  held  that  findings  were  necessary  upon  a  motion 
involving  a  question  of  fact,'*  But  findings  are  neither  neces- 
sary nor  proper  where  the  issues  of  fact  are  tried  by  a  jury,  and 
a  verdict  is  rendered  thereupon,  except  in  cases  where  such  ver- 

t>  Burnett  v.  Stearni,  33  Cftl.  4eS; 
Bradbonr  t.  Croniae,  49  Cal.  287,  9 
UoiT.  MiD.  Bep.  366;  McDon&Id  v. 
M.  V.  H.  A«»n.,  51  Cal.  210;  Tracy 
V.  Craig,  55  Cal.  91;  Walksr  v.  Brem, 
07  Cal.  509,  S  Pae.  320;  White  v. 
Donglaai,  71  Cal.  115,  11  Pae.  S60; 
In  re  Lukes,  71  CaL  113,  12  Pae.  390; 
Gould  V.  Stafford,  77  Cal.  M,  18  Pae. 
879;  Jackion  v.  Torrence,  S3  Cal. 
521,  23  PBC.  695. 

yindiDga  upon  faett  averred  in 
the  eompTaint  and  not  denied  in  the 
anawer,  or  facta  admitted,  need  not 
be  foncd,  for  admitted  facta  are 
treated  hj  the  coart  a*  already 
found  in  accordance  wiUi  the  admit- 
woDa.  State  v.  Telephone  Co.,  27 
Mont  394,  71  Pae.  311. 

!»•  Hall  V.  Amott,  80  Cal.  348,  22 
Pae.  200;  Budel  r.  Loi  Angeles  Co., 
lis  Cal.  281,  50  Pae.  400;  Maehado 
T.  Kinney,  135  CaL  3S4,  67  Pae.  331. 

A  flnding  at  lariance  with  and 
OQtside  the  iuoes,  and  nnaupported 
by  the  proof,  ia  unwarrauted,  and 
will  be  treated  aa  a  nullity.  Deanei 
V.  O'Hara,  36  Colo,  47fl,  85  Pae.  1123. 
Findings  outside  the  iMues  are  mere 
nnMities.  Booth  v.  Bank,  47  Or. 
299,  83  Pae.  78S.     The  court  cannot 

f;o  outside  the  issues  and  make  flnd- 
n^  on  questions  not  in  dispute,  and 
a  finding  not  within  the  isiues  will 
be  disregarded.  O'Brien  v.  Drinkeu- 
berg,  41  Mont.  S38,  111  Pae.  137. 
Findings  outside  the  issues  and  con- 
trary to  the  theory  of  the  action  are 
improper,  Kimball  t.  Success  etc. 
Co,  (Utah),  110  Pae.  672,    A  finding 


entirely  onteide  tho  issaes  ia  errone- 
ous. Nenberger  v.  Bobbina  (Utah), 
109  Pae.  »33. 

lib  Kendall  v.  Waters,  68  CaL  S6, 
8  Pae.  SIO. 

!■  Oilson  Q.  M.  Co.  r.  Oilson,  47 
CaL  597;  Beynolda  r.  Brumagim,  S4 
CaL  254;  Harney  t.  McLeran,  66 
Cal.  34,  4  Pae.  884;  Snell  v.  Payne, 
115  Cal.  218,  49  Pae.  1069;  Kennedy 
etc.  Co.  T.  Dusenbury,  116  CaL  124, 
47  Pae.  1008.  Also,  Broderiua  v, 
Anderson,  54  Wash.  SOI,  103  Pae. 
837;  Thome  ».  Joy,  15  Wash.  83,  45 
Pae.  642;  Barkley  v.  Barton,  15 
Wash.   33,  45  Pae.  654. 

1*  See  section  112,  ante. 

>"  Fruah  T.  Portland,  6  Or.  281. 
A  stipulation  of  faeti  takee  the  place 
of  findings.  Brown  t.  Brown,  12  B. 
D.  509,  81  N.  W.  883. 

A  eonelusion  of  law  contradictory 
of  an  agreed  statement  will  vitiate 
the  judgment.  Birney  v.  Warren,  28 
Mont.  64,  72  Pae.  293. 

!■  Lambert  t.  Smith,  3  CaL  408; 
Thompson  t.  Patterson,  54  Cal.  542; 
Lee  Sack  Sam  t.  Gray,  104  Cal.  243, 
38  Pae.  85;  and  compare  Connor  t, 
Morris,  23  Cal.  447. 

n  Semple  v.  Burkey,  2  Cal.  321, 
This  case  has  never  been  specifically 
overruled,  but  it  does  not  seem  to  have 
had  much  effect  upon  the  practice,  for 
it  Is  not  eostomary  to  have  written 
findings  npon  motions,  and  the  cas« 
was  serionsly  questioned  in  the  later 
one  of  Waller  y.  Weaton,  125  CaL 
201,  57  Pae.  892,  as  aeeming  to  an- 
thorize   findings   in   default  caiea. 
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diet  is  to  be  regarded  as  ttdyiaory  merely,  u  in  the  ease  of  a 
special  verdict  in  equity .*•• 

WhoDever  issues  of  fact  in  probate,  proceedings  are  tried  as 
provided  in  section  1716  of  the  Code  of  Civil  Procedure,  findings 
are  proper."  Bnt  findings  in  probate  proceedings  in  general, 
thongh  sometimes  allowed,  are  always  regarded  as  being  of 
doubtfnl  propriety.  In  Estate  of  Arguello'*  this  doubt  was  ex- 
pressed. In  Re  Levinson  **  it  was  held  that  findings  were  not 
reqoired  in  contests  over  the  partial  settlement  of  accounts.  In 
Miller  v.  Lax**  it  was  said:  "While  in  such  a  proceeding  it  is 
not  incombent  upon  the  court  to  make  and  file  express  findings, 
still,  when  the  account  is  assailed  in  any  particular  for  matten 
not  appearing  on  its  face,  the  court  may  properly  make  express 
findings."  Other  cases  might  be  cited  having  similar  efEect." 
The  reason  of  the  rule  as  expressed  in  all  these  cases  is  that  is- 
sues of  fact  are  not  raised  in  proceedings  which  result  in  mere 
orders.  And  this  position  receives  support  in  other  lines  of  de- 
cisions. Thus  in  Lyons  v.  Marcher,**  which  had  reference  to  a 
proceeding  supplementary  to  execution,  the  court  said: 

"On  appeal  from  an  order  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  order  appealed  from,  and  of  papers 
used  on  the  hearing  in  the  court  below.  (Code  Civ.  Proc,  see. 
951.)  There  is  here  no  mention  of  findii^,  nor  of  a  judgment-roll, 
which  includes  the  findings.  Where  the  matter  is  heard  on  oral 
evidence  exceptions  to  decisions  after  judgment  may  be  pre- 
served by  a  bill  thereof." 

In  the  recent  case  of  In  re  Danford,**  which  was  a  disbarm»it 
proceeding,  with  reference  to  the  alleged  error  of  the  court  in 
refusing  a  request  for  findings,  the  court  said: 

It*  CnshiDg-'Wetmore   Co.   t.   Or>7,  Deeisions  of  other  itatM,  iaTolvIiig 

1S2  Cal.  lis,  12S  Am.  St  Rep.  47,  92  tbe  pTinciplei  outlined  in  the  text,  am 

Pac.  TO.  M  ioHowb: 

"  Eatate   of  Cmtby,  SS   Gal.  674;  Finding*   need  not  be  made  upon 

Estate  of  Burton,  63  Cal.  36.  immaterial  iBsues.    Bee  St.  Vrain  etc. 

i»  8S  Oal.  151,  24  Pac.  B41.  t,  Denver   etc.   Co.,   18   Colo,   211,  32 

!•  108  Cal.  450,  41  Pac.  483,  42  Pae.  Pac.  827.     And  if  the  findings  made 

479.  are  suflleieiit  to  BUBtain  the  judgment, 

M  100  Cal.  em,  35  Pac  345,  039.  the  fact  that  tbe  court  failed  to  find 

It  Estate  of  Adams,  131  Cal.  415,  upon  certain  allegstioos  la  Uie  com- 

S3  Pae.  838;   Estate  of  Bebandonej,  plaint    which,    if    true    or    cot    true, 

133  Cal.  387,  65  Pae.  877.  would    not    affeot    the    resnit,    is    no 

•s  119  Cal.  382,  51  Pac.  559.  cause   for  a   new  trial.     Tage  v.   Al- 

u  157  CbL  429,  108  Pac.  322.  berta,  8  Idaho,  24»   (271),  13  Pae. 
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"  .  .  .  .  'Written  findings  are  not  required  nnder  the  commc 
law  practice,  and  are  neeesswry  only  when  a  statute  ao  providi 
Sections  632  and  633  of  the  Code  of  Civil  Procedure,  which  t 
Clares  that  the  decision  must  be  in  writing,  and  that  the  fa< 
found  and'  the  oonclusions  of  law  must  be  separately  stated,  a 

included  in  Title  VIII  of  Part  II  of  said  code The  requii 

ment  of  findings,  with  some  other  details  found  in  Part  II,  e 
plies  only  to  civil  actions,  and  to  those  special  proceedings  (f 
example,  matters  of  probate,  Code  Civ.  Proc.,  see.  1713)  to  whi 

such    provisions   are  specially  made  applicable The    pi 

cedure  is  in  almost  all  respects  dissimilar  to  that  provided  for 
civil  actions,  and  as  it  makes  no  mention  of  findings,  there  ia  i 
reason  for  holding  that  the  legislature  import  the  need  of  findin 
into  it." 


§  241.  Waiver  of  Findings.— The  act  of  1851  contained  : 
provision  as  to  the  waiver  of  findings.  The  Code  of  Civil  Pi 
cedure  contains  the  following: ' 


19.  Where  the  defenae  in  an  action 
for  damage!  is  (umtribntorj  Degli- 
^nce,  it  is  Dot  error  lot  tbe  eourt  to 
omit  a  special  finding  on  the  imne 
thus  raiBeiJ,  where  the  evidence  fails 
to  show  that  injurj  result«(t  from 
such  contributor;  negligence.  Me- 
Leod  v.  Lee,  17  Net,  103,  28  Psc. 
124,  It  ia  not  error  to  make  eipress 
findio^  upon  issue*  tbat  became  im- 
material during  the  trial.  Chambers 
V.  Emery,  13  UUh,  374,  4S  Fse.  192. 
Where  no  issue  was  raised  as  to  the 
making  of  a  test  of  apparatus,  the 
subject  of  a  suit  to  foreclose  a  lien. 
the  defense  being  that  plaintiiTs  failed 
to  Buppl/  the  appdratuB  the;  agreed  to 
furnUb,  a  finding  upon  such  iseue 
was  error.  Goldsmith  t.  Elwert,  31 
Or.  639,  50  Pac.  S67.  A  flnditig  aa 
to  the  existence  of  a  by-law  ia  a  find- 
ing Dutsiile  the  issues,  and  improper, 
where  no  reference  was  made  to  such 
by-law  in  the  plcnilings.  Maynard  v. 
Life  Ins.  Co.,  14  Utah,  458,  47  Pac. 
1030. 

Findings  need  not  be  made  upon 
immaterial  issues,  Dor  is  it  reversible 
error  to  omit  findings  upon  material 
issues,  which  would  necessarily  be 
prejudicial  to  the  appellant,  and  when 


those  found  fluitain  the  judgme 
Maynard  v.  Insurance  Assn.,  16  Ut 
145,  67  Am.  St.  B«p.  602,  5]   F 

259. 

1  No  change  has  been  made  in  t 
section  since  the  Adoption  of  the  co 

Also,  section  4408,  Kevised  Cm 
of  Idaho;  section  6766,  Revised  Co- 
of  Montana  (section  1113,  Oide 
Civil  Procedure) ;  and  see  sect: 
7041,  Revised  Codes  of  North  ] 
kota,  wbieh  is  the  same  as  the  Ci 
fomia  and  other  provisions,  exci 
as  to  the  third  subdivision,  which 
omitted.  Section  2T8,  Code  of  Ci 
Procedure  of  South  I^ota,  ia  idei 
cal  with  the  North  Dakota  sect 
cited.  Section  3170,  Compiled  Ls 
of  Utah,  ii  identical  with  the  Calif 
nia  section  quoted  in  the  text. 

The  following  cases  are  cited 
construing  the  effect  of  these  sectioi 
Cole  V.  Association,  3  8.  D.  272, 
N.  W.  1083;  N.  W.  Elevator  Co. 
Lee,  15  8.  D.  114,  87  N.  W.  51 
Chandler  v.  Kennedy,  8  S.  D.  iS6, 
N.  W.  439;  Nichols-Sbepard  Co. 
Stangler,  7  N.  D.  102,  72  N,  W.  lOf 
Garr-Scott  4  Co.  v.  Spaulding,  2 
D.  414,  51  N.  W.  867. 
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"Sec.  634.  Findings  of  tact  may  be  waived  by  tbe  aeTeral  par- 
ties to  an  issue  of  fact : —    > 

"1.  By  failing  to  appear  at  the  trial; 

"2.  By  consent  in  writing  filed  with  the  clerk; 

"3.  By  oral  consent  in  open  coart,  entered  in  the  minutes." 

Under  this  statute  it  was  held  in  Mulcahy  v.  Glazier*  that 
where  no  findings  appeared  in  the  judgment-roll,  it  will  be  pre- 
earned  that  findings  were  waived,  unless  the  contrary  appear. 
The  court  said ; 

"It  is  a  well-settled  rule  that  upon  appeal  taken  error  is  not 
to  be  presumed,  but  muat  be  affirmatively  shown.  Where,  there- 
fore, as  here,  a  cause  is  tried  by  the  court  without  a  jury,  and 
the  appeal  is  taken  upon  the  judgment-roll,  the  mere  nonappear- 
ance of  findings  of  fact  in  the  roll  does  not  necessarily  establish 
that  error  was  committed.  The  statute,  when  its  several  provi- 
sions are  considered  together,  does  not  absolutely  or  uncondi- 
tionally require  that  findings  of  fact  shall  be  filed;  but  only  that 
they  must  be  filed  unless  waived  in  some  one  or  more  of  the 
three  methods  therein  mentioned.  Under  Uie  rule  of  presump- 
tion referred  to  we  cannot  presume  that  no  such  waiver  occurred ; 
the  necessary  intcudment  in  support  of  the  judgment  is  the  other 
way,  A  party,  therefore,  who  comes  here  to  aay  that  the  court 
below  committed  an  error  in  failing  to  find  the  facts  must,  by 
bill  of  exceptions  or  some  other  appropriate  method,  make  it 
affirmatively  appear  by  the  record  that  no  waiver  of  findings 
had  in'  fact  occurred  in  the  court  below,  otherwise  the  intend- 
ment here  must  go  to  support,  and  not  to  overthrow,  the  judgment 
rendered  there," 

This  decision  was  adhered  to  on  petition  for  rehearing,  and 
has  been  followed  in  several  subsequent  eases.*  It  is  necessary, 
therefore,  that  the  appellant  have  a  bill  of  exceptions  to  show 
affirmatively  that  findings  were  not  waived,*  unless  that  fact 
appears  from  some  other  part  of  the  record.* 

■  51    CkL    628.     The    record    must  cases   cited   in   note   17,   seetion   239, 

■how  alBmutiTelf  that  findings  were  ante. 

not  waiTBd,  otherwise  it  will  be  pre-  •  In  other  words,  the  bil!  is  not  to 

mmed  that  thc^  were  waived.     Bquier  exhibit  any  action  of  the  court,  but 

T.  Lowenbeig,   1  Idaho,   785;    Parker  is   to   show   mere   uonaettoD,  a   some- 

T.  Beagle,  i  Idaho,  453,  40  Pac.  Bl;  what  singular  oiBce  for  a  bill  of  ex- 

UcCornick  t.  Friedman,  7  Idaho,  680,  ceptions.     Bee   People    t.    Torres,    38 

05  Pac.  440.  Cal.  141.     See  eases  cited  in  note  IT, 

1  Smith   V.   Lawrence,   53   Cal.   34;  section  £39,  ants. 

Carr  t.  CroDan,  S4  Cat.  600;  Bepiolds  '  But  if  it  be  shown  hj  the  bill  of 

T.  Brumagim,  64  Cm).  354;  and  sea  exceptions  that  there  was  no  waiver, 
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■Where  findings  app«a!r  in  the  record,  but  are  defective  in  not 
covering  all  the  iBsu«a,  it  will  not  be  presumed  that  findings  on 
the  omitted  issues  were  waived."    It  is  probable,  however,  that 

the  judgment  will  be  rerened.    Haf- 
fenegger  t.  Bruce,  54  Cal.  416. 

The  pieaiUDption  of  miver  can  haT« 
no  force  in   a  com   where   tlie  court 


intended  as  the  finding  upon  a  ma- 
terial isBue^  that  judgment  ia  ordered 
in  fa-TOT  of  the  defendant  beeatue  the 
sridenee  proved  that  one  of  the  pleas 
of  the  defendant  was  true.  Kimball 
T.  Stormer,  65  Cal.  IIB,  3  Pae.  408. 
Nor  can  there  be  anj  premimption  sf 
ivwver,  even  if  such  presumption  is 
necesssrj  to  suetain  the  judgment, 
where  there  were  written  flndingi  and 
eonclnsioDS  of  law  in  the  record.  Ball 
T.  Kehl,  95  Cal.  606. 

The  prineiple  f  oIlo>wed  in  these  de- 
cisionB  seems  to  have  been  uniformly 
accepted  elsewhere.  See  Bunnell  ete. 
Co.  T.  Cnrtis,  6  Idaho,  952,  SI  Pae. 
767;  Whitmore  t.  Shiverick,  3  Ner. 
288;  Lose  t.  Isthmus  etc.  Co.,  6  Or. 
125,  125  Am.  Bep.  506;  Umatilla 
Irr.  Co.  T.  Bamhart,  22  Or.  389, 
30  Pae.  S7;  Noland  v.  Bull,  24  Or. 
470,  33  Pae.  983;  Harris  t.  Harseh, 
29  Or.  S^,  46  Pae.  141;  Beade  t. 
pBoifle  Supply  Co.,  40  Or.  60,  68  Pae. 
443;  Allen  v.  Leayens,  26  Or.  164,  46 
Am.  Bt  Bep.  61S,  37  Pae.  4S8,  26  h. 
B.  A.  620;  Richardson  t.  Donlap,  28 
Or.  270,  38  Pae.  1;  HiekUn  v.  Me- 
Clear,  18  Or.  126,  22  Pae.  1057;  Mil- 
ler V.  Head  Camp,  45  Or.  192,  77 
Pae.  83;  Jennings  t.  Frader,  46  Or. 
470,  80  Pao.  1011;  Greer  v.  Squire, 
9  Waih.  859,  37  Pae.  546;  Bioe  v. 
Stevens,  9  Wash.  298,  37  Pae.  440. 

One  who  does  not  avail  himself  of 
the  statutory  method  of  seeuring  find- 
ings can  BuceesBfuUj  complain  that 
they  were  not  more  ipecifie.  Larimer 
etc.  Co.  T.  Wyatt,  23  Colo.  480,  48 
Pae.  528. 

A  failure  to  make  a  proper  finding 
is  not  available  on  appeal  unless  there 
was  a  timely  request,  and  objection 
to  such  omission  in  the  trial  court. 
Bank  of  California  v.  Dyer,  14  Wash, 
279.  44  Pae.  534. 

It  ifl  proper  to  note  here  that  in 
sections  6766,  6767  and  6T68,  Re- 
vised   Codes    of    Montana    (sectiou 


1114,  Ills  and  1116,  Code  of  Civil 
Procedure),  the  principles  here  in- 
volved appear  to  be  crystallised  into 
statutory  form;  and  that  the  supreme 
court  of  that  state  has  held  the  effect 
to  be  to  introduce  the  system  of  im- 
plied findings  which  obtained  in  Cali- 
fornia from  1861  to  1874.  See  note 
10,  section  239,  ante,  and  cases  there 
cited;  particularlT  Gallagher  v.  Cor- 
nelius, 23  Mont.  27,  57  Pae.  447,  and 
Eaggin  v.  Saile,  23  Mont.  375,  59 
Pae.  154. 

■  People  V.  Forbes,  51  Cal.  628; 
and  in  People  v.  Fuqua,  61  Cal.  377, 
a  criminal  case,  when  the  defendant, 
in  addition  to  his  plea  of  not  guilty, 

£  leaded  a  former  acquittal,  which 
.tter  plea  the  jury  failed  to  pass 
upon,  the  judgment  was  reversed,  the 
court  saying; 

"The  attorney  general  contends  that 
in  the  abeenee  of  aaything  appearing 
to  the  contrarr  the  appellate  court 
must  presume  In  support  of  the  'cor- 
rectness of  the  judgment  of  the  court 
below  that  that  defense  wa»  with- 
drawn or  waived.  But  we  ali>  not 
aware  that  the  doctrine  of  presump- 
tion has  ever  been  carried  to  that 
length.  To  preeume  that  a  party  had 
withdrawn  or  waived  a  defense,  which 
he  had  pleaded,  simply  because  a  JUIT 
had  failed  to  find  upon  it  might  lead 
to  very  lerious  eonsequenees.  The 
evidence  in  the  ease  is  not  before  ns, 
and  we  cannot  know  whether  any  at- 
tempt was  made  to  establish  that 
defense.  But  as  we  view  the  matter 
it  is  immateHal  whether  there  was  or 
not.  If  the  jury  had  found  in  favor 
of  the  people  upon  the  plea  of  a 
former  acquittal,  and  had  failed  to 
find  upon  the  plea  of  not  guilty,  it 
doea  not  seem  probable  that  we  would 
have  been  asked  to  presume  In  support 
of  a  judgment  of  conviction  that  the 
defendant  had  waived  or  withdrawn 
bis  plea  of  not  guilty.  It  has  been  re- 
peatedly held  by  this  court  that  the 
failure  of  a  trial  court  to  find  upon 
all  the  issues  raised  by  the  pleadings 
was  a  sufficient  ground  for  the  re- 
versal of  a  judgment.  It  has  never 
been  saggeated  in  neh  eases  that  the 


gmzeJ  By  Google 


13OT  tax  nNDDTOB.  S  241 

this  distinction  doea  not  serve  to  ezclade  from  ^e  opentioB  of 
the  mle  heretofore  noted  **  cases  wliere  there  are  findings  upon 
the  issaes  raised  by  the  complaint,  but  none  upon  affinnative  de- 
fenses raised  hy  the  answer  or  averments  in  the  cross-complaint.*" 

The  rule  as  to  presumption  of  waiver  applies  only  in  the  appel- 
late court,  and  not  in  the  trial  court;  and  may  be  overcome  by  a 
statement  in  the  r«conl  that  they  were  not  waived.* 

The  fact  of  waiver,  although  permitted  by  the  statute  and 
well  established,  cannot  dispense  with  actual  findings,  although 
it  may  dispense  with  their  reduction  to  writing,  or  their  incor- 
poration in  the  record,  or  even  their  formal  statement  by  word 
of  mouth.  There  must  be  a  decision  of  fhe  court  upon  the  facts 
involved,  if  facts  are  mvolved,  either  formally  expressed  or  im- 
plied. Such  findings  are  said  to  be  logically  necessary  to  support 
the  judgment.*  Wi^ont  them  it  might  well  be,  aa  contended 
by  the  respondent  in  Blanc  v.  Paymaster  etc.  Co.,*  that  there 
wonld  be  nothing  to  which  ^ecifications  of  the  insufficiency  of 
the  evidence  coald  relate ;  and  it  might  so  happen  that  the  suc- 
cessful party  who  entertains  any  doubt  as  to  the  sufficiency  of 
his  evidence  would  waive  findings,  and  so  preclude  the  review 
of  that  question  altogether.  The  court  sud  in  response  to  this 
contention  in  the  case  cited : 

."  ....  We  do  not  think  this  is  the  correct  view  of  the  law 
upon  this  point.  There  are  no  express  findings  in  the  record, 
but  it  is  the  presumption  of  the  law  that  the  court  found  all 
the  matters  of  fact  in  favor  of  the  successful  party.  Such  find- 
ings are  implied,  and  if  the  evidence  is  insufficient  to  justify  the 
court  in  finding  any  material  and  necessary  fact,  such  implied 
finding  of  fact  may  be  excepted  to  in  the  same  manner  and  with 
the  same  effect  as  if  it  were  an  express  finding.  .  .  .  .  " 

Wherefore,  whether  findings  be  waived  or  not,  if  there  are 
no  written  findings  in  the  record,  the  appellate  court  will  pre- 

failuTs   to   And   upon   all   the   iaauM  People  t.  MeCae,  150  0»1.  195,  88  Pae. 

wodM  raiw  a  preaumption  tbat  thcwe  SM,  and  e&iei  cited;  alto  eases  cited 

not  found  upon  had  twen  Bbsndoned  in  note  G  of  eection  240. 

on  the  trial.  t  Look  at  Van  Court  t.  Wintenon, 

u  That  vraiver  will  be  preiamed  in  SI  Cal.  615. 

the  absence  of  a  showing  b7  bill  of  •  Utter  t.  Eamee,  59  Cal.  5;  Wix- 

exeeptions  or  otherwiie  t^t  there  waa  iod  t.   Derine,   SO  Cal.   385,  2S  Pae. 

no  waiver.  224;    BanUn    t.    Newman,    lOT    Cal. 

•h  Bee  ewee  eited  in  note  17,  aec-  602,  40  Pac.  1024,  41  Pac.  304. 

tion   230,   ante;   and   lee   Roberts   v.  •  95  Cal.  S24,  29  Am.  St.  Bep.  149, 

Hall,  147  Cal.  431,  S2  Pae.  66,  and  30  Pae.  765. 
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SQine  that  all  the  facts  neceasaiy  to  soBtain  the  jadgment  have 
been  found  by  the  trial  court;"  subject,  however,  to  the  rule 
that  if  the  record  contains  a  showing  that  findings  were  not 
made  or  not  waived,  the  judgment  most  be  reversed ;  for  if  find- 
ings are  not  waived,  it  is  error  to  enter  judgment  without 
them."* 

Inasmuch  as  the  findings  of  a  referee  are  required  to  be  in 
writing  by  the  code,  there  can  be  no  presumptive  waiver  thereof, 
and  an  absence  of  findings  in  the  report  of  a  referee  is  taken 
to  be  a  failure  to  find,  and  is  fatally  defective." 

§  242.  Requiiitei,  Soffldency  and  Ooutraction  of  Fiiidings. — 
Although  these  subjects  are  more  or  less  connected,  they  will, 
for  sake  of  clearness,  be  to  some  extent  treated  separately. 

1.  The  Findings  must  Respond  to  the  Issues — Facts  may  he 
Stated  in  the  Findings  in  the  Same  Woj/  They  are  Stated  in  the 
Pleadings — Findings  by  Reference  to  Pleadings. 

(a)  The  findings  must  respond  to  the  issues.  They  must  sup- 
port the  judgment,  and  contain  nothing  inconsistent  with  it.^  The 
only  purpose  of  the  findings  is  to  dispose  of  the  issues  of  the 
pleadings.'*  Stating  it  differently,  the  only  purpose  of  the  find- 
ings is  to  answer  the  questions  put  by  the  pleadings.*'  Every 
material  issue  must  be  disposed  of,*"  every  necessary  question  must 
be  answered,  and  the  judgment  cannot  be  sustained  if  the  court 
fails  to  find  upon  any  material  issue,'  or  answer  any  i 


10  See  CuminiiifrB  t.  How&rd,  03  CftL  ings  mast  be  made  npon  til  material 
503.  iMues  necessary  to  support  thejudg- 

">»  See  Bennett  v.  Pardini,  63  Cal.  meat.     Darling   v.   Miloa   (Or.),   Ill 

1E4|  and  eee  notes  12  and  14,  in  Me-  Pae.  702. 

UoD  23a,  ante.  ■■  Since   thii   is   lo     it    has  been 

11  Le«  Sack  Sam  v.  Qr&y,  IM  CaL  held    that    if   the    flndinga   substan- 
243,  38  Pae.  85.  tially  cover  the  isBaes,  the  fact  that 

1  HimmeliuBn    t.   Henrj,    81    Cal.  thej   are    clumBilf    drawn,   and,   be- 

104,    23    Pac.    109S;    and    see    Last  cause  of  erioneoDB  eapitalication  and 

Chance  Co.   v.   Heilbron,  66   Cal.   1,  punctuation,    ^iaelose    more    or    Jess 

Sfl  Pac.   523;   Felton   v.   Le  Breton,  ambiguitj,  will  not  affect  the  valid- 

92  Cal.  457,  28  Pac.  490;  and  Smith  ity   of  the  judgment.     Thompaon  v. 

T.  Mohn,  87  Cal.   489,  25  Pac.  896,  Brannan,  76  Cal.  618,  18  Pac.  783. 

where  it  was  bald  that  the  fiDdioga  ^»  See  Dam  v.  Zink,  112  Cal.  91, 

rouBt  respond  to  and  cover  all  mate-  44  Pac.  331. 

rial   iiaues  raised  hj  the  pleadings.  ><:  See  aeetiona  239  and  £40,  ante. 

The  fiodings  must  respond  to  tne  But   immaterial   iSBuea   need   not  be 

issues.     Wilson   v.   Wilson,  S  Idaho,  found.     See  section  240,  ante,  note  6. 

597,  57   Pac.   708.     And   must   cover  »  Traverse  v.  Tate,  82  CaL  170,  22 

■o  much  of  the  issues  raised  by  the  Pac.  10S£. 

pleadings   as   will  sustain   the   judg-  Where  the  conrt  fails  to  find  on 

ment.    Cochise  Co.  v.  Copper  Queen  some    of    the    isEnes   made   bj   tha 

Co.,  8  Ariz.  221,  71  Pae.  946.    Find-  pleadings,  the  jadgment  will  b«  re- 
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quntion.    But  f&cta  Dot  in  issue  need  not  be  found,**  and  if  they 

vBimed  odImb  a  findio^  upon  BDoh 
iHues  would  not  affect  the  judgment 
entered.  Wood  v.  BroderBou,  12 
Idaho,  190,  S5  Pac.  400.  Wbere  the 
court  failB  to  And  on  ^1  the  mate- 
lial  iBtnei  made  b;  the  pleadiogs, 
the  judgment  miut  be  reTsraed,  un- 
let* a  finding  on  gueh  iaiuei  would 
not  affect  the  judgement.  State  v. 
Baird,  13  Idaho,  126,  SB  Pac.  2gS; 
Later  t.  Haywood,  14  Idaho,  45,  93 
Pae.  374. 

M  EstaU  of  Carterjr,  Gfl  Cal.  4T0;  . 
'  and  MO  eaies  eited  in  note  3,  below. 


within  the  lainei  tendered  hj  the 
defeodant'B  aoawer.  The  point  does 
not  appear  to  have  been  made  in 
the  conrt  below,  and  we  think  it 
Bhonld  not  be  BoBtained  here.  The 
answer  might  have  been,  and  per- 
hap*  should  have  been,  ameuded  at 
the  trial,  but  aa  the  caie  waa  tried 
vpon  it  witboDt  objection  ae  to  its 
eufficiencj,  and  the  flndingi  and  de- 


It  ha*,  however,  been  frequentlj 
held  that  if  evidence  ia  introduced 
and  findinga  outside  the  ieauea  raiaed 
hy  the  pleadingB,  without  objection 
at  the  time,  and  ezceptioni  saved, 
the  order  denying  the  motion  for  a 
new  trial  will  not  be  tevereed  on 
the  ground  that  the  findings  were 
outside  the  iesuea.  In  Horton  v. 
Dominguez,  68  Cal.  642,  10  Pac.  186, 
the  court  eaid: 

"It  iB  objected  that  the  finding 
is  not  within  the  iaiQGi.  As  the  rec- 
ord showB  nothing  to  the  contrary, 
we  mnit  presume  that  the  testimony 
was  introdni^ed  to  establish  the  fact 
found  by  this  flnding.  It  does  not 
appear  that  any  objection  was  made 
by  the  plaintiflf  to  the  evidence  that 
it  was  inadmissible  under  the  plead- 
ings, as  not  being  within  the  issues 
joined.  As  the  record  stands,  it  ap- 
pears that  the  eanse  was  tried  as  if 
the  agreement  found  was  put  in 
issue.  Under  sneh  circomstaoces,  we 
cannot  permit  the  objection  to  be 
now  made  that  this  finding  is  of 
matters  outside  of  the  iwues  joined 
in  the  cause.  It  should  not  be  per- 
mitted that  the  plaintiff  should 
allow  the  cause  to  be  tried  as  if 
issues  are  regularly  joined,  and  when 
the  result  is  a  judgment  adverse  to 
hia  claime,  urge  in  this  court  that 
no  such  issue  was  made  in  the  court 

In  Uoore  t.  Campbell,  72  Cal.  2SI, 
13  Pac.  089,  the  court  said: 

"It  is  further  objerted  that  the 
finding  that  plaintiff's  claim  was 
fully    paid    and    satisfied    waa    not 


net,  wa  think,  bs  affirmed." 

In  minois  T.   4  B.  Co.  v.   Pacifie 
By.  Co.,  115  Cal.  ESS,  4T  Pae.  60,  the 


"It  IB  well  settled  that  where  thb 
parties  have  proceeded  to  trial  upon 
a  pleading,  withont  objection  to  its 
suraciency  to  raise  a  particular  issue, 
and  evidence  has  been  received  as 
to  the  fact,  and  the  issue  found 
upon,  the  party  whose  duty  it  was 
to  abject  will  not  be  heard  in  this 
court  to  sa^  that  the  finding  ia  not 
within  the  issue," 

Bee  McDougald  t.  Hulet,  132  Cal. 
l-M,  64  Pac,  278,  Carroll  v.  Briggs, 
138  Cal.  452,  71  Pac.  501,  Bprigg  v. 
Barber,  122  Cal.  fi73,  55  Pac.  419, 
as  to  the  rule  where,  as  in  Illinois 
T.  *  a   Co.  V.  PaeiSc  Ey.   Co.,   the 

? nest  ion    arose    primarily    from    de- 
ective   pleadings. 
In  Ortega  v.  Cordera,  68  Cal.  221, 
26  Pac.  80,  arguendo,  the  court  •aid 
with  reference  to  this  point: 

"The  principle  upon  which  these 
decisions  rest  is  that  of  equitable 
estoppel;  it  being  held  that  a  party 
who  acquiesces  and  participates  in 
the  trial  of  an  issue  withont  objec- 
tion, as  if  it  arose  from  the  plead- 
ings, when  he  might  have  objected 
on  the  ground  that  the  issue  was 
not  made  by  the  pleadings  in  the 
trial  court,  where  the  objection 
might  have  been  met  by  amendment 
of  the  pleadingB  or  otherwiEe,  so 
that  it  would  have  operated  less  in- 
juriously upon  the  other  party  thnn 
if  first  made  on  appeal,  has  thereby 
waived  the  objection  and  misled  the 
other  party  to  understaDd  that  the 
issue  waa  properly  made,  and  there- 
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fors  should  not  be  heard  to  make 
it  on  appeal." 

The  opinion  in  thii  eau  eleailj 
difltinguittaei  that  clasa  of  eases 
where  iisaea  cot  raised  were  actn- 
ally  and  purposely  tried,  pertinent 
evidence  introdaced,  and  where  the 
party  against  whom  the  estoppel  is 
invoked  consciously  participated  or 
acquiesced  in  such  trial,  in  sucb  a 
manner  as  may  have  indneed  the 
other  party  to  beliere  that  the  issue 
bad  been  properly  made,  or  diverted 
hi*  attention  from  the  fact  that  it 
was  not  in  fact  made;  and  that 
other  class  of  casee  where  no  inch 
intent  was  manifest,  no  trial  con- 
sciously acquiesced  in,  and  no  per- 
tinent evidence  introduced,  bnt 
Where  the  court  itself,  in  disregard 
of  the  issues  actually  raised  or 
"found"  by  the  admissions  of  the 
pleadings,  makes  findings  npou 
issues  not  bo  raised,  or  findings  ad- 
verse to  the  same.  In  the  former 
class  this  doctrine  of  equitable  es- 
toppel has  been  apnlied.  White  v. 
8.  R-  t  S.  Q.  R.  R.  Co.,  50  Cal,  417; 
Tevis  T.  Bicks,  41  Cal.  123;  Smith 
V.  Pennv,  U  Cal.  181;  HortOD  v. 
Dominguez,  68  Cal.  642,  10  Pae.  ISO. 
The  court  has  said  that  a  party  will 
not  be  permitted  to  raise  an  objec- 
tion to  a  finding  outside  the  issues 
for  tbe  first  time  on  apnea!  after 
having  allowed  tbe  trial  to  proceed 
as  if  the  issues  were  regularly  joined 
by  the  admission  of  pertinent  evi- 
dence in  the  court  below. 

Where,  however,  on  the  other 
hand,  the  finding  is  not  the  result 
of  intentionel  or  eonsciouB  participa- 
tion of  the  party  who  objects,  either 
by  the  introduction  of  pertinent  evi- 
dence or  a  failure  to  object  to  each 
evidence,  when  introduced  by  his 
adversary,  as  being  pointed  outside 
the  igsues  actually  raised,  but  of 
the  disregard  by  the  court  of  those 
issues,  the  rule  is  that  such  finding 
will  be  disregarded  on  appeal.  In 
tbe  case  of  Tn  re  Doyle,  73  Cal.  564. 
15  Pac,   125,  McKinitry,  J.,  for  the 

".  !  .  .  When  a  trial  is  had  bv 
tbe  court  without  a  jury,  a  fact  ad- 
mitted by  the  pleadings  should  be 
treated  as  'found.'  .  .  .  .  Tf  the 
court  does  not  find  adversely  to  the 
admisBion,    such    finding   should    be 


IE 


disregarded  in  determining  tbe  qi 
tion  whether  the  proper  eonclus 
of  law  was  drawn  from  the  fe 
found   and   admitted   by   the   pie 

ingB In   sncb    ease   the   fi 

alleged   must   be   assumed   to   ex 
Any    findings    adverse    to    tbe 
mitted  fact*  drops  from  the  rec< 
and   any   legal   conclusion   which 
not  upheld  by  the  adqiitted  facti 

But  it  is  said  that  it  will  ba  | 
Rumed  that  tbe  court  found  the  1 
in  question  from  competent  < 
dence.  The  answer  is  that  it  i 
not  be  presumed  that  evidence  ' 
introduced  to  eentradict  the  adi 
sions  of  the  record.  Burnett 
Stearns,  33  Cal.  468.  "This  ce 
cannot  presume  that  the  trial  cc 
required  or  permitted  evidence 
be  introduced  on  the  trial  for 
purpoje  of  establishing  or  rebuti 
allegations  of  the  complaint 
denied  by  the  answer."  Gregorj 
Nelson,  41  Cat.  278,  18  Horr.  Ik 
Bep.  124. 

with  respect  to  the  first  class 
cases  above  referred  to.  some  of 
decisiona  are  thought  to  have  g 
quite  to  the  verge  of  the  doeti 
of  equitable  estoppel  or  waiver,  : 
to  encroach  upon  tbe  domain 
pleadings  and  evidence,  particuli 
as  to  sections  462,  5S8,  S89  and  •. 
of  the  California  Code  of  C^vil  1 
cedure.  In  Ortega  v.  Cordero,  at 
cited,  the  court  said  on  this  point: 

"It  is  not  within  the  discretion 
power  of  any  court  to  dispense  n 
these  provisions,  yet  they  are 
violated  by  a  decision  of  the  ap 
late  court  that  a  party,  by  hit  < 
dnct  at  the  trial,  is  estopped  fi 
asserting  on  appeal,  for  the  1 
tim»,  that  a  fact  found  by  the  t 
court  was  not  within  the  issues  m 
by  the  pleadings,  since  such  a 
cision  assumes  that  tbe  fact  fo 
was  within  the  issues,  and  its  ] 
priety  can  be  questioned  only  u 
the  ground  that  the  facts  of  rec 
are  insufficient  to  create  the  alle 
estoppel." 

If  material  sllegations  in 
complaint  controverted  by  the 
swer  raise  isanes  of  fact  tinder 
code,  nnd  under  the  code  mate 
allegations,  uncontroverted.  are 
be  taken  as  true,  and  a  trial  cc 
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are  found,  tbe  finding  is  nngator?.*  It  has  been  said  of  Buch  a 
finding  that  it  can  form  no  element  in  determining  the  appro- 
priate judgment  to  be  rendered.**  So  findings  against  admissions 
in  the  pleadings  are  of  no  effect,*  and  such  findings  will  not  sup- 
port a  judgment;  and,  to  the  extent  that  auch  findings  are  against 
the  admissions  of  the  pleadings,  to  that  extent  the  judgment  will 

makes  a  floding  againBt  mieh  mate- 
Tial  allegations,  after  a  trial  in  the 
cDDree  of  wliich  evidence  pertinent 
to  Buc-h  issue  was  introduced,  eon- 
■eiously  and  with  purpose,  and  with 
intent  to  rnislead  the  other  partj 
into  the  belief  that  the  isBue  was 
prop«rljr  joined,  the  party  is  asid 
to  be  estopped  from  raising  the  ob- 
jection on  appeal,  that  sueb  finding 
WW  ontside  the  isiuee,  and  contrary 
to  the  issues  presumed  under  the 
code,  but  how  is  the  objection  to  be 
raised?  Or,  can  it  be  raised  at  allT 
The  appellate  coart,  as  is  above 
suggested,  assumes  that  the  fact 
thus  found  was  within  tlie  iseuee, 
and  consistent  with  the  admisBions 
of  the  pleadiugB.  If  it  be  true,  as 
bIm  suggested,  that  the  propriety  of 
the  finding  can  be  questioned  only 
on  the  ground  that  the  record  is  in- 
■ufGcient  to  create  the  alleged  es- 
toppel, what  becomes  of  the  latter, 
when  the  facts  of  the  record  are 
insufficient  to  establish  the  impro- 
priety of  the  findingf  If  the  record 
■hows  ground  for  this  estoppel,  is  it 
not  apparent  that  the  record  also 
shows  a  disregard  of  the  code  pro- 
visions above  referred  to  I  And  if 
the  estoppel  is  conceded,  is  it  not 
true  that  the  appellate  court  must 
also  disregard  the  same  code  provi- 
sions  in  overruling  the  objection  as 
the  trial  court  did  in  making  the 
flndingl  The  opinion  of  the  court 
in  Ortega  v.  Cordero,  above  cited, 
is  not  very  clear  upon  this  point,  but 
it  does  not  clearly  show  that  the 
facts  of  the  estoppel  must  appear 
in  the  record,  and  that  they  cannot 
be  presumed.  There  must  be  a  bill 
of  exceptions.  It  will  not  be  pre- 
■amed  in  the  absence  of  such  bill 
of  exceptions  that  evidence  was  in- 
troduced for  the  purpose  either  of 
establishing  or  rebutting  allegations 
of  the  complaint  not  denied  by  the 
answer.    In  the  absence  of  such  a 


toppel  of  this  kind,  and  the  finding 
will  be  disregarded. 

Other  branches  of  this  diecussion 
may  be  found  in  sections  115,  ante, 
and  2B0,  post. 

»  Qregory  t.  Nelson,  41  Cat.  278, 
12  Morr.  Min.  Bep.  124;  Morenhout 
v.  Barron,  42  Gal.  591;  Phelan  v. 
Gardiner,  43  Cal.  306;  Marks  v. 
Bayward,  50  Cal,  57;  Devoe  v. 
Devoe,  51  Cal.  543;  Green  v.  Chand- 
ler, 54  Cal.  620;  Hobinson  v.  Pitts- 
burg E.  R,  Co.,  57  Cal.  417;  Lothian 
V.  Wood,  55  Cal.  150;  Eosencrani  v. 
Wagner,  62  Cal.  151;  Hall  v.  Ar- 
nott,  80  Cal.  348,  22  Pac.  200; 
Biverside  Water  Co.  v.  Gage,  108 
Cal.  240,  41  Pac.  299;  Kudel  v.  Lob 
Angeles  Co.,  118  Cal.  281,  50  Pac. 
400;  Machado  v.  Kinney,  135  Cal. 
354,  67  Pac,  331;  Howe  v.  Schmidt, 
151  Cal.  436,  SO  Pac.  1056;  and  see 
Barbour  v.  Flick,  126  Cal.  628,  59 
Pac.  122;  and  as  to  instructions, 
see  Lee  v.  Market  St.  By.  Co.,  135 
Cat.  293,  67  Pac.  765;  and  see  cases 
in  notes  2a,  «upra,  and  3a  and  4, 
below.  Also,  see  note  12a,  section 
240,  ante. 

•»  Commissioners  t.  Barnard,  98 
Cal.  199,  32  Pac.  982,  and  see  Mc- 
Creery  v.  Marstoii,  56  Cal.  403. 

4  Burnett  v.  Steams,  33  Cal.  468; 
Hill  V.  Den,  54  Cal.  B;  Tracy  v. 
Craig,  55  Cal.  91;  Silvey  v,  Neary, 
59  Cal.  97;  Taylor  v.  C.  P.  R.  R.  Co., 
67  Cal.  666,  8  Pac.  594,  15  Morr. 
Min.  Rep.  284;  Walker  v.  Brem, 
67  Cal.  599,  S  Pac.  320;  Reinhart  v. 
Luifo,  75  Cal.  639,  18  Pac.  113;  Gould 
V.  Stafford,  77  Cal.  60,  18  Pac.  879; 
Jackson  v.  Torrence,  83  Cal.  521,  23 
Pac.  695;  BuJwer  Con.  Mining  Co.  v. 
Staniiard  Con.  Min.  Co.,  83  Cal.  S89, 
23  Pac.  1102;  Last  Chance  Co.  t. 
Heitbron,  66  Cal.  1,  26  Pac.  523; 
Gregory  y.  Gregory,  102  CfaL  50,  36 
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be  against  law.**  So  the  came  of  action  established  by  the  iind- 
ings  must  be  tbe  same  as  the  cause  set  forth  in  the  complaint.* 
If  the  findings  and  the  cause  of  action  thus  set  forth  in  the  com- 
plaint do  not  correspond,  such  findings  vnll  be  held  not  to  sup- 
port the  judgment.**  If  no  material  allegation  of  the  complaint 
be  controverted  in  the  answer,  no  issue  of  fact  is  raised,  and  find- 
ings are  not  required."*  But  if  findings  are  made,  they  are  to  be 
disregarded  as  immaterial.*' 

(b)  Facta  may  be  stated  in  the  findings  in  the  same  way  tbey 
are  stated  in  the  pleadings.  It  is  not  necessary  that  the  findings 
should  foUow  the  precise  language  of  the  pleadings ;  *  but,  aa  stated 

quirement  of  the  laif  la  that  Tetpeet 
will   be   BBtiafled." 

In  Clarj  v.  Hdzlitt,  6T  CaL  288,  7 
Pae.  701,  the  court  said: 

"It  u  not  neceBBary  that  the  facta 
M  found  should  follow  the  language 
of  the  pleadiags  whieh  thej  support. 
It  the  truth  or  faleity  of  each  ma- 
teria] allegation  not  admitted  can  b« 
daraonstrated  from  the  flndingg,  the 
reouiremente   of   the   code   are   met." 

In  Mott  T.  Ewing,  90  Cal.  231,  27 
Pac.  IM,  the  opinion  ia  an  approval 
of  the  lan^age  of  Clary  t.  I&tlitt. 
Id  Erady  t.  McDonald,  128  Cal,  883, 
78  Am.  St.  Sep.  76,  61  Pao.  272,  the 

"If  the  truth  or  falsity  of  each  ma- 
terial allegation  can  be  demonstrated 
from  the  findings,  the  law  ia  com- 
plied with."  In  Hart  \.  Pinlgan,  71 
Cal.  578,  12  Pac.  682,  Commissioner 
Foote,  for  the  court,  said: 

"Under  the  facta  aa  found  upon  the 
teatimony  admiaaible  under  the  is- 
sues aa  made  up,  it  appears  that  tho 
conclusions  of  law  of  the  court  are 
correct.  When  such  is  the  ease,  it 
would  seem  to  subaerre  no  useful  pur- 
pose to  reverse  a  judgment,  beeanaf 
the  court  below  upon  the  evidence, 
eouflieting  as  it  was,  has  not  found 
as  a  matter  of  fact  that  the  conten- 
tion of  plaintiffs,  or  its  denial  by  the 
defendant,  are  either  absolutely  true 
in  alt  reapects  in  the  language  of  the 
pleading.  That  tribunal  has  cer- 
tainly  passed  upon  and  considered  the 
material  issues  as  preeented  by  the 
pleadings,  and  its  action  cannot  b" 
called  in  question  if,  upon  the  evi- 
dence aa  adduced,  it  has  not  fullv 
agreed  with  the  language  of  the  plaJn- 


Pac.  364;  Faulkner  v.  Bondoni,  101 
Cal  140,  37  Pae.  883;  Lambert  v. 
I^mbert,  1  CaL  App.  114,  81  Pac 
715. 

«  Traverse  v.  Tate,  82  Oal.  170,  22 
Pac.  1082;  and  such  findings,  if  ma- 
terial, are  ground  for  reversal. 
Faulkner  v.  Bondoni,  IM  Cal.  140, 
37  Pac.  883. 

■  Uondran  v.  Qoui,  Gl  Cal.  151; 
Last  Chance  Co.  v.  Eeilbron,  S8  Cal. 
1,  26  Pac.  523. 

The  rale  applies  to  afBrmative  mat- 
ter of  the  answer,  which,  undeT  the 
atatutes  of  most  states,  is  deemed  de- 
nied. See  Snyder  v,  Emerson,  19 
Utah,  318,  57  Pac.  300.  See,  also, 
Beaverhead  etc.  Co.  v.  Dillon  et«.  Co., 
34  Mont.  135,  85  Pac.  880. 

»•  Bryan  v.  Tormey,  84  CaL  126, 
24  Pac.  319;  even  though  the  proof 
discloses  another  cause  of  action. 

sti  Bui  we  r  Con.  Min.  Co.  v.  Stand- 
ard Con,  Uin,  Co.,  83  Cbl.  589,  23  Pac. 
1102. 

s°  Bnlwer  Con.  Min.  Co.  *.  Stand- 
ard Con.  Tilin.  Co.,  83  Cal.  588,  23 
Pac.  1102. 

s  In  this  le^rd  Bbodes,  J.,  deliv- 
ering the  opinion  in  Schroeder  v. 
Jahna,  27  Cal.  274,  said:  "While 
agreeing  with  counsel  for  the  de- 
fendant that  the  court  must  And  as 
to  the  truth  of  every  issue  of  fact 
found  in  the  case,  we  think  the  find- 
ing need  not  be  directly  and  pointedly 
made  that  each  of  the  several  allega- 
tions of  the  complaint  or  the  answer 
is  or  is  not  true,  but  if  the  court  flnds 
such  facts  as  will  be  sufBcient,  with 
the  facts  admitted  by  the  parties  to 
be  true,  to  necessarily  determine  every 
material  iasiw  in  the    eauae,  the   re- 
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above,  tlwi  only  ptirpoie  of  findings  is  to  answer  the  questions  put 
by  the  pleadings,  and  it  seems  to  be  the  received  idea  that  it  is  suffi- 
cient if  the  answers  are  given  in  the  same  language  as  the  ques- 
tions, and  that  the  two  modes  of  statement  are  governed  by  the 
same  general  mles.  In  this  regard,  Shafter,  J.,  delivering  the 
(pinion  in  Hihn  v.  Peck,^  said : 

"  ....  It  has  been  uniformly  held  that  it  is  not  necessary  for 
the  coart  in  its  findings  to  present  the  results  of  last  analysis;  but, 
on  the  contrary,  that  it  would  be  sufficient  if  the  court  found  the 
facts  entering  as  terms  into  the  legal  proposition  upon  which  the 
prevailing  party  based  his  right  of  recovery.  The  'facts'  which 
the  coart  is  to  find,  and  the  'facts'  which  a  pleader  is  to  state, 
lie,  according  to  the  decisions  ill  this  state,  in  the  same  plane ;  that 
is,  in  both  connections  'facts'  arc  to  be  stated  according  to  their 
legal  effect."  Upon  this  principle,  that  is,  that  it  is  sufficient 
to  state  facts  in  the  findings  in  the  same  way  they  are  stated  in 
the  pleadings,  it  has  been  said  that  where  specific  facts  are  pat 
in  issue,  it  is  the  duty  of  the  court  to  find  the  facts  specifically; 
bat  that  where  only  general  facts  are  alleged  the  finding  may  be 
general.* 

(c)  Upon  the  principle  juat  stated,  viz.,  that  it  is  sufficient  if 
the  language  of  the  findings  follow  the  language  of  the  pleading, 
it  has  been  held  that  the  findings  may  consist  of  a  simple  reference 
to  the  pleadings.  Thus,  in  McEwen  v.  Johnson,'  it  was  held 
that  &  finding  in  the  following  language,  viz.,  "that  the  facts 
stated  in  the  plaintiff's  complaint  are  true,"  and  "the  facts  stated 

tiffs'  forcible  allegstioni,  or  that  of  AltLambra   Water   Co.   t.    Biehardrcn, 

tha     defendant'i     emphatie    d^nisU.  7i!  Cal.  5S8,  14  Pbc.  379;  Millard  *. 

....  Parties  brisgiDg  Buita  itate  tlie  Legion  of  Honor,  gl  Cal.  340,  22  Fae. 

facts  eoostituting  theiT  eaune   of  ae-  884-   Mnrdock  v.  Clarke,  90  Cal.  427, 

tion;     defendant*    deny    nch    fact*,  27  Fac.  27S;  McCarthy  t.  Bronn,  113 

nbieJi  ii  entiielj  proper.     But  a  court,  Cal.   15,  45  Pac   14. 
in  passiDK  upon  the  iwueg  at  made,  j  so   cal_   280.     Bee     alw,   Uillard 

must    flnJ    the    faeU     ultimately-,    or  v_   Hathaway,   27   Cal.   119,   in   which 

inch  probative  facte  aa  that  ultimate  the  court  aaid:   "We  farther  consider 

facta  may  be  inferred.     Where,  as  in  that    the   ftnding*     follow    the   issuei 

this  case,  aueh  action-  is  bad  by  the  raised  by  the  complaint,  and  as  a  de- 

eonrt,   and   the   facts   as   found   ibow  murrer  would   not  lie  t«   the  one,  so 

beyond  donbt  that  the  conclusions  of  Jodgment  coold  not  be  arrested  apon 


And  see,  also.  Patent  Brick  Oo.  T. 


law  arrived  at  are  correct,  the  judg-  the  other." 

meat  should  not  bo  reversed,  because  ,„,   _^ 

ant's   allepttiona   in    their    pleadicKS,  ■  Protalongo  v.  Lareo,  47  Cal.  378. 

in  aU  respects  aa  they  are  worded,  e  7    Cat.    SSS;  and    eoe    Puke  t. 

but  do  so  ■Dbttutially."    See,  also,  Hinds,  14  Cal.  415. 
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is  the  defendant's  answer  are  sot  true,"  was  sufficient,  and  1 
court  said:  "We  think  that  the  finding  may  well  refer  to  t 
pleadings  for  a  specification  of  the  facts  found  and  not  foun 
provided  such  reference  is  sufficiently  distinct  to  make  it  intel 
gible,  and  the  facts  are  sufficiently  stated  in  the  pleadings."  1 
in  Pralus  v.  Pacific  G.  &  S.  M.  Co.'"  a  finding  in  the  following  la 
guage,  viz.,  "all  the  allegations  and  averments  in  plaintiff's  co] 
plaint  are  true,  and  that  all  in  the  answer  are  untrue,"  was  he 
to  be  sufficient.  So  in  'Williams  v.  Hill "  it  was  held  that  a  fin 
ing  that  "all  the  facts  set  forth  in  the  complaint  arc  true."  w 
sufficient.  So  in  Davis  v.  Drew,"  where  the  finding  was  by  n 
erence  to  certain  subdivisions  of  the  answer,  the  court  said:  "Tl 
mode  of  finding  by  reference  to  the  answer,  or  portions  of  it, 
not  to  be  commended.  It  imposes  greater  labor  in  this  court  bo 
on  counsel  and  on  court.  But  our  predecessors  have  accept 
such  findings  as  proper  and  sufficient,  and  therefore  we  do  not  ft 
disposed  to  adopt  a  diflferent  course."  So  in  Carey  v.  Brown 
the  court  said : 

"It  is  urged  that  the  finding  'that  all  the  allegations  of  the  coi 
plaint  are  true,  and  that  all  the  allegations  of  the  answer  are  u 
true'  is  too  general.     On   the  authority  of  Pralus  v.  Pacific 
&  S.  M.  Co.,  35  Cal.  30,  12  Morr.  Min.  Rep.  478,  this  objection  mu 
be  overruled." 

Later  decisions  have  gone  even  further.  In  Kennedy  etc.  C 
T.  S.  S.  Const.  Co.,'"  a  finding  "that  all  the  allegations  contain' 
in  subdivisions  I,  III,  IV,  and  VI  are  true"  was  held  to  be  sul 
cient,  although  the  finding  did  not  state  whether  the  allegatio: 
were  to  be  found  in  the  complaint  or  the  answer.  The  court  w 
of  the  opinion  that  inasmuch  as  the  answer  contained  no  nui 
bered  allegations,  the  finding  could  by  no  possibility  refer  to  th 
pleading,  and  must,  of  necessity,  refer  to  the  complaint.  The  cou 
said: 

"It  is  true  the  finding  should  be  specific,  but  as  the  record  its* 
removes  any  uncertainty,  we  do  not  feel  justified  in  reversing  t 
judgment  upon  this  ground." 

In  Alameda  Co.  v.  Crocker,'*"  the  finding  "that  all  the  facts  i 
leged  in  the  complaint  are  true,  except  as  to  those  hereinafter  spt 

47S. 


35  Cal.  30,  12  Morr.  Min.  Eep. 

"  58   Cal.    180. 

1*.  123  Cal.  584,  58  Pac.  457. 

54  CrI-  390. 

ui>  185  CkI.  101,  67  Pae.  706. 

58  Cal.  152. 
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ified,  and  as  to  those  allegadons  the  court  flncb  as  follows,  *'  was 
regarded  as  sufficient,  the  court  sajmig: 

"We  think  the  natural  reading  of  the  finding  is,  in  effect,  that 
all  the  facts  all^^  in  the  complaint  are  true,  except  as  to  those 
facts  therein  alleged  and  in  the  findings  otherwise  specified  as  to 
which  the  facts  are  not  necessarily  untrue,  but  are  found  specifi- 
cally by  the  court," 

Continuing,  and  differentiating  a  finding  of  this  description  from 
one  held  in  Bank  of  Woodland  v.  Treadwell,  Harlan  v.  Ely,  and 
Johnson  v.  Squires,  cited  below,  the  court  said : 

"Here  the  finding  is  that  the  facts  set  forth  in  the  complaint  are 
true  as  to  certain  particulars,  and  as  to  these  the  facts  are  as  spe- 
cifically found.  In  the  cases  cited  the  finding  left  something  un- 
determined, so  that  the  court  could  not  ascertain  precisely  what 
facts  had  been  found." 

So  in  numerous  other  decisioiLB  similar  rulings  have  been  made.^" 


w  In  Moore  v.  Clear  Lake  Water- 
works, 8  Cat.  146,  8  Pae.  S16,  it  tras 
held  that  a  finding  tbat  all  tbe  alle- 
gation* of  the  complaint  with  a  cer- 
tain exe«ption  Are  true,  and  that  all 
th«  allegatioiiB  of  the  answer  are  na- 
true,  was  anfficient;  in  Johnson  v. 
Klein,  TO  Cal.  186,  II  Pae.  606,  it 
was  held  that  b  finding  that  all  tbe 
Bvermenta  of  the  complaint  are  true 
ia  aalSeient,  if  the  answer  eoutain 
nothing  but  deniala  and  admiuiona  of 
matters  alleged  in  the  complaint;  in 
Lewia  v.  Adams,  70  Cal.  403,  59  Am. 
Bep.  404,  11  Pac.  833,  that  a  finding 
that  all  the  allegations  of  tbe  com- 
plaint are  tme  Is  a  aulBeient  finding 


mentii  that  the  statute  had  not 
in  Qwinn  t.  Hamilton  75  Ob.1  265,  17 
Pae.  212,  that  a  finding  b^  reference 
to  a  complaint  was  sufficient  if  the 
complaint  itself  waa  aulBcient;  in 
Wilfiams  T.  Hall,  79  Cat.  606,  21 
Pac.  96&,  that  a  finding  that  all  tbe 
allegation*  of  the  complaint  are  true, 
and  all  the  averments  of  the  answer 
nntrue,  is  sufficient,  if  the  pleadings 
are  sufficient;  and  similar  finding 
were  sustained  in  San  Diego  v.  8ei- 
fert,  97  Cal.  G94,  32  Pac.  644;  Oale 
V.  Bradbury,  116  Cal.  39,  47  Pac. 
7TS;  Sbafer  t.  Willis,  124  Cal.  36, 
56  Pac.  635;   MeLennan  *.  Wikox, 


126  Cat.  51,  5S  Pae.  30S;   County  of 

Slitter  T.  MeGriff,  130  Cal.  124,  62 
Pac.  412;  Homeseekert'  etc.  Co.  r. 
Gleeson,  133  Cal.  312,  65  Pac.  61T; 
Brovelli  v.  Biancbi,  136  Gat.  612,  69 
Pac.  41B;  Continental  etc  Co.  v.  WU- 
son,    144   Cal.   776,   78   Pac   254. 

And  see  Bard  v.  Kleeb,  1  Wfl«h. 
370,  25  Pac  467,  27  Pao.  273,  where 
the  question  of  finding*  by  reference 
to  the  pleading*  was  fully  diseuased 
in  view  of  the  early  California  deci- 
sions. Also  King  Co.  t.  Hill,  1  Wash. 
404,  25  Pac  451. 

In  Daggs  T.  HoBkin*,  S  Arii.  300, 
S2  Pac.  357,  McQowan  v.  Sullt«iD, 
5  Aril.  334,  52  Pac.  SS6,  and  New- 
han  T.  Porter,  7  Ariz.  160,  62  Pac. 
669,  it  was  held  that  a  general  find- 
ing upon  the  issues  in  favor  of  de- 
fendant was  sufflfient.  S»  bi  Bitter 
T.  Mouat  etc,  Co.,  10  Colo.  App.  307, 
51  Pac.  519,  it  ws*  held  that  a  find- 
ing "tbat  the  facts  set  forth  in  the 
complaint  are  true,"  is  suCGeient,  if 
tbe  complaint  ia  sufficient.  So,  a 
general  finding  that  plaintifFs  have 
failed  to  make  out  a  case  is  snfllcient 
as  a  finding  upon  which  to  base  a  de- 
cree of  diamisBsJ.  Noyes  v.  King  Co., 
18  Wash.  417,  51  Pac.  1052. 

A  finding  that  tbe  allegation*  of 
plaintiff's  complaint  are  not  sup- 
ported by  the  evidence  and  the  alle- 
gati(Hia  of  defendant'*  affinnative  de- 
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The  foregoing  decisions  Kem  to  establish  the  proposition  that  1 
findings  may  consist  of  a  simple  reference  to  the  pleadings, 
most  be  admitted,  however,  that  there  ore  cases  which  cannot 
reconciled  with  tiie  ones  above  cited  without  the  exercise  of  mt 
ingenuity.  Thus  in  Johnson  t.  Squires,"  it  wss  held  that  a  fii 
ing  that  "all  the  issues  of  fact  raised  by  the  pleadings  in  this  c^ 
are  hereby  found  and  decided  io  favor  of  the  plaintiffs  and  agaii 
the  said  defendants"  was  not  sufficient,  the  court  saying:  "We 
not  think  this  finding  sufficient.  To  say  that  all  the  issues  of  f: 
raised  by  the  pleadings  are  found  and  decided  in  favor  of  eitl 
party  suggests  an  inquiry  as  to  what  issues  are  raised  by  the  plei 
ings — a  question  often  found  to  be  of  no  little  difficulty  to  det 
mine,  and  concemiog  which  in  this  case  the  views  of  the  coi 
below  may  be  widely  different  from  our  own."  So  a  finding  t! 
"all  the  allegations  of  the  complaint  are  true  and  all  the  allegatic 
and  denials  of  the  answer  contradicting  the  complaint  in  any 
sped  are  untrue"  was  held  to  be  insufficient.'*  So  a  finding  tl 
"all  the  material  facts  set  forth  in  the  complaint  are  true"  v 
held  to  be  insufficient,  on  the  ground  that  the  supreme  court  cant 
know  what  facts  were  considered  to  be  material  by  the  court  ] 
low."  So  the  general  omnibus  finding  "that  all  the  material  i 
nials  and  averments  of  the  answer  to  the  complaint  herein  i 
true,  and  all  the  material  averments  of  the  amended  complaint 

wM  insnffident.     Qoinlac  t.  Calvi 
31  Mont.  115,  TT  Pae.  428. 

So  a  findioe  that  oil  the  tnnea 
fact    raieed    bj    the    pleadingi 
found   and   decided   in    faror   of 
defendant   and   against   the   plnini 
was      held      insuffleient.     Wood 
Bioderaon,    12    Idaho,    190,    SS    F 


feoM  are  proTsn  and  tme  !■  anffi- 
cient  to  lupport  a  judgment  or  dia- 
misaaL  Wilkinson  v.  Bethel,  13 
Idaho,  746,  93  Pac.  27. 

On  the  other  hand,  in  an  action 
to  qniet  title  to  a  mining  claim,  in 
nhich  defendant  alleges  a  conflicting 
location,  and  aska  that  it  be  quieted, 
a  finding  that  the  court  flnda  in  de- 
fendsnt's  favor  on  all  the  Ibsuob  of 
fact,  and  that  all  the  allegationa  of 
his  eroBi-compIaint  are  true,  is  not 
sufficient  as  a  finding  upon  which  to 
baM  a  judgment  quieting  defendant's 
title,  but  full  findings  of  fact  are  re- 
quired, Shattuck  V.  Costello,  S  Ariz. 
22,  68  Pae.  S29,  22  Morr.  Min.  Bep. 
136. 

So,  where  affirmative  HAtter  was 
■et  up  in  the  answer,  it  was  held 
that  a  finding  that  all  the  material 
allegationa  of  the  eomplaiut  were  trao 


490. 

For  other  examples  of  insuffieii 
findingi,  see  Bartholomew  v.  Fare 
etc.  Co.,  31  Utah,  1,  120  Am.  St.  B 
912.  SS  Pac.  481;  a  C,  31  Utah,  2 
87  Pae.  707. 

"  53  Cal.  37. 

>■  Bank  of  Woodland  v.  Treadw 
55  Cal.  379. 

"  Breexe  t.  Doyle,  19  C»l.  1( 
Ifidd  T.  Tully,  51  Cal.  277 ;  Hard 
bergh  t.  Hardeabergh,  ^4  Oal.  St 
Caaaid;  v.  Casaid;,  63  Cal.  352. 
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intervention  are  true/'  wag  held  insnfflcient  for  any  pnr[>Ofle.>** 
So  where  the  court  below  found  certain  facts  covering  a  portion  of 
the  iaanes,  and  then  added  the  following, — ^"the  foregoing  are  all 
the  facts  of  the  eaae,  and  all  and  singular  the  allegations  of  the 
second  amended  answer  are  untrue,  except  only  in  so  far  as  the 
same  accord  with  the  foregoing  facts," — it  was  held  to  be  insuffi- 
cient, the  court  saying :  "The  court  below  should  have  assumed  the 
labor  of  comparing  the  allegations  of  the  answer  with  the  facts  by 
it  found ;  as  it  is  we  are  not  informed  which  of  the  allegations  of 
the  answer  were  in  the  opinion  of  the  court  below  true,  which 
untrue.  We  cannot  assume  the  function  of  determining  for  the 
first  time  the  truth  or  falsity  of  any  of  them,  either  by  reference 
to  the  testimony  or  to  the  facts  actually  found."  " 

Now,  if  the  supreme  court  cannot  know  what  were  the  facts 
which  the  court  below  considered  to  be  "material,"  or  what,  in  the 
view  of  the  court  below,  were  "the  issues  of  fact  raised  by  the 
pleadings,"  or  what  the  idea  of  the  conrt  below  as  to  which  were 
the  allegations  and  denials  of  the  answer  "contradicting  the  com- 
plaint in  any  respect,"  it  may  fairly  be  asked,  how  is  it  to  know 
what  in  the  view  of  the  court  below  were  "the  facts"  stated  in  the 
complaint  or  answer!  So  if  the  supreme  court  will  not  assnme 
the  labor  of  comparing  the  facts  found  by  the  conrt  below  with 
the  aUegations  of  an  answer,  why  will  it  submit  to  being  simply 
referred  to  the  pleadings  for  information  as  to  what  the  facts  of 
the  case  aret 

As  above  stated,  the  foregoing  cases  can  be  reconciled  to  the  ones 
affirming  the  sufficiency  of  a  finding  by  reference  to  the  pleadings 
only  by  the  exercise  of  considerable  ingenuity.  And  it  may  easily 
be  seen  that  the  tendency  of  the  court  is  to  restrict  that  method  of 
finding  as  much  as  possible.  Where  it  is  adopted  care  must  be 
taken  to  see  that  the  reference  is  coextensive  with  the  pleadings. 
If  they  are  not  so,  the  findings  will  be  insufficient.  Thus  where 
the  answer  contains  an  affirmative  defense  a  statement  that  "the 
court  finds  all  the  facta  as  stated  in  the  complaint"  is  insufBcient." 
Care  should  be  taken  also  that  the  process  does  not  result  in  con- 

-    i«*  Holt   Mfg.   Co.   V.   CoUina,   164  W«at  Const  Lumber  Co.,  120  CkI.  27, 

0»L  266,  97  Paff.  516.  62   Pae.   118;   Krug  ».   Brewing  Co., 

It  Harlan    v.    Elf,    66    Cal.    340:  129  CaL  322,  61  Pac.  1125. 
Ooodnow  V.  Orianold,  68  CaL  599,  0  i*  People  v.   Forb«a,   51   Cal.   628; 

Pae.   837;    Warren   t.   BobinBon,   71  and  see  Cawidy  t.  Cuudy,  63  Cal. 

CaL    3S0,    12   Pae.    266^    Ferkina    v.  SSS, 
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tradictory  findings,  as  waa  the  case  of  Reese  v.  Corcoran  **  a 
Manley  y.  Hewlett.  *" 

But  it  is  tuaal,  conTenieift,  and  perfectly  safe  to  refer  to  f 
pleadings  for  identification  of  documents.  In  this  regard  Fie 
C.  J.,  delivering  the  opinion  in  Breeze  v,  Doyle,"  said:  "There 
no  doubt  that  reference  may  be  had  to  the  pleadings  in  the  fii 
ings.  As  for  instance,  it  would  be  Bufficient  to  find  that  the  pro 
iseoiy  note,  mortgage,  or  other  instrument  set  forth  in  the  oomplai 
•vna  executed  by  the  parties,  and  at  the  time  as  therein  allege 
and  80  with  other  matters  alleged  which  are  established 
the  evidence.  But  in  all  such  cases  the  reference  should  be  d 
tinct  and  pointed,  so  as  to  leave  no  doubt  as  to  what  particul 
facts  are  intended." 

2.  FituHfigs  must  not  be  of  Mere  Conclusions  of  Law,  iut  Shov 
be  Either  of  the  Ultimate  Facts,  or  of  Secondary  Facts  from  Wki 
the  Ultimate  Fact  Necessarily  Follows.  These  propositions  may 
considered  separately. 

(o)  Findings  should  not  be  of  mere  conclusions  of  law.  This 
well  settled."  But  it  is  not  always  easy  to  distinguish  betwe 
conclusions  of  law  and  ultimate  facts.  Each  case  must  depend, 
a  great  extent,  upon  its  own  circumstances,  and  no  general  n 
can  be  laid  down.  "In  one  connection  a  word  or  a  phrase  m 
stand  for  &  fact,  while  in  another  the  same  word  or  phrase  m 
designate  a  conclusion  of  law.'"**  But  it  may  be  of  use  to  i 
stance  some  of  the  decisions."" 

In  Gay  v.  Moss*'°  it  was  held  that  a  finding  that  "the  assig 
ment  and  delivery  of  the  contract  was  a  mortgage  and  not 
pledge,"  although  stated  as  a  finding  of  fact,  was,  in  view  of  t 
other  facts  admitted  and  found,  a  mere  conclusion  of  law.  A 
other  instance  of  a  finding  of  mere  conclusion  of  law  is  to  be  foui 
in  the  case  of  Polhemus  v.  Carpenter.**    Another  in  Paulson 


1*  52  Cal.  4»5. 

>o  55  Cal.  M. 

11  le  Cal.  101.  Compare  Kelly  r. 
McKibbin,  54  Cal.  192;  Colton  r. 
lUTDor,  S7  Cal.  SSS;  Kellj  v.  McKib- 
ben,  53  CbI.  13. 

M  Breeze  v.  Doyle,  19  Cal.  101; 
Hidden  v.  Jordan,  28  Cal.  301;  Dur- 

Sa   T.   Burt,   28   Cal.   569,   11   Morr. 
in.  Hep,  395;   Bryan  v.  Maome,  28 
Cal.  23B;  Jones  v.  Block,  30  CaL  227; 


Jamei  t.  WiUianu,  31  Cal,  211;  G 
V.  Moaa,  34  Cal.  125;  Polhemui 
Carpenter,  42  Cal.  375. 

*>■  Hill  V.  Finigan,  77  Cal.  2fl7, 
Am.  St.  Rep.  279,  19  Pae.  494. 

'^b  For  other  inatancea,  see  note  < 
below. 

***  84  Oil.  135;  and  eompsre  Bi 
ftrdi  Y.   Dower,   64  Cal.   62,   2S   P 


113. 


•  42  CaL  376. 
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Nnnaii,***  wbere  the  question  aa  to  the  right  of  exemption  of  cer- 
tain pereonal  property  waa  in  iasne,  uid  turned  npon  the  qaestion 
aa  to  whether  the  claimant  was  habitually  using  the  same  (a  team 
of  horses)  in  earning  a  living,  a  finding  "that  the  property  was 
not  exempt"  was  held  to  be  a  mere  conclusion  of  law.  And  in 
Estate  of  Langan  **'>  it  was  held  that  a  negative  finding  as  to 
whether  the  instrument  offered  for  probate  had  been  declared  by 
the  testatrix  to  be  her  last  will  and  testament,  and  had  been  at- 
tested as  required  by  law,  waa  a  mere  legal  conclusion.  On  the 
other  hand,  a  finding  in  an  action  of  ejectment  that  the  defendant 
"has  a  good  and  perfect  title  to  said  property"  was  held  to  be  a 
finding  of  fact."*  So  in  a  similar  action  a  finding  "that  the  plain- 
tiff did  not  own  the  several  tracts  of  land  described  in  the  several 
answers  of  the  defendants,  but  that  the  defendants  owned  the  same 
in  severalty  as  set  forth  in  their  answers,"  was  held  to  be  a  find- 
ing of  fact,  and  not  a  mere  conclusion  of  law.'*  So  a  finding  that 
"the  plaintiff  was  the  owner,  and  in  possession  of  the  property  on 
the  day  that  the  defendants  seized  upon  it  and  removed  it  from 
her  possession,  custody  and  control"  is  a  sufficient  finding  upon  the 
question  of  ownership  in  an  action  to  recover  damages  for  the  con- 
vereion  of  personal  property."  So  a  finding  that  certain  premises 
were  "conveyed"  to  a  party  was  held  to  be  a  finding  of  fact,  and 
not  a  mere  conclusion  of  law.^  So  a  finding  that  "neither  the 
plaintiff,  nor  anyone  under  whom  he  claims  title,  ever  were  in  or 
had  possession  of  any  of  the  lands  in  controversy,"  is  a  finding  of 
fact,  and  not  a  conclusion  of  law.''  So  a  finding  that  "there  was 
not  at  the  time  of  the  commencement  of  this  action  any  other  action 
pending  in  this  court  between  the  parties  to  this  action  for  the 
same  cause  of  action  mentioned  and  contained  in  the  cause  of  ac- 
tion set  forth  in  the  complaint  in  this  action,"  is  a  finding  of 
fact,  and  not  a  conclusion  of  law."  So  in  an  action  against  a  rail- 
road company  for  negligence  in  injuring  cattle  the  following  find- 
ing, viz.,  "that  during  the  time  aforesaid  the  said  defendant  failed 
to  make  and  maintain  a  good  and  sufiicient  fence  on  either  or  both 
sides  of  its  said  railroad  track  and  property,  as  required  by  law, 
and  through  the  negligence  of  the  defendant  in  that  respect  the 

m  a4  Cal.  290,  SO  Pae.  845.  i«  Haley  v.  Nunan,  No.  S143,  filed 

>«>  74  Cal.  353,  16  Pae.  ISS.  Jime  23,  1883. 

Mo  Fraiier  v.  Crowell,  52  Cal.  399.  »  Lewis  v.  Kelton,  S8  Cal.  303. 

»»  Smith    V.    Acker,    52    Cal.    BIT.  "  Porter  t.  Woodward,  57  Cal.  535, 

Compare  Knight  T.  Bocbe,  H  CaL  U.  *»  NewmaD  v.  Bird,  60  Cal.  372. 
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locomotives  and  cars  of  aaid  defendant  ran  against  and  over  ' 
said  cattle  and  horses  of  the  plaintiff,  and  killed  and  destroyed  ' 
same,"  was  held  to  be  a  good  finding  of  fact,  the  supreme  eoi 
saying:  "If  the  court  had  omitted  the  words  'as  required  by  la 
in  the  above  finding,  it  would  be  obnoxious  to  criticism  even.  I 
as  the  finding  with  or  without  these  words  means  precisely  the  aa 
thing,  we  think  that  it  may  properly  be  treated  as  a  sufficient  &i 
ing  of  fact.'"* 

{&)  Findings  ^ould  be  either  of  the  ultimate  facts,  or  of  secoi 
ary  facts  from  which  the  ultimate  fact  necessarily  follows.  1 
cases  cited  in  the  preceding  subdivision  show  that  findings  are  s 
ficient  if  they  are  of  the  ultimate  facts  involved.  And  this  1 
several  times  been  affirmed  by  the  court.  Thus  in  Mathews  v.  K 
sel,"  Temple,  J.,  delivering  the  opinion,  said;  "The  findings  ; 
not  such  as  were  intended  by  the  Practice  Act,  They  should 
mere  statements  of  the  ultimate  facts  in  controversy,  and  the  lei 
consequences  from  the  facts  admitted  and  proven."  So  in  Pico 
Cuyas,"  Niles,  J.,  delivering  the  opinion,  said:  "We  can  consid 
upon  appeal  from  the  judgment,  only  the  ultimate  facts  found 
the  court,  and  not  the  probative  facts  which  have  no  proper  pli 
in  the  findings." 

These  cases  seem  to  imply  that  findings  of  probative  or  secondc 
facts  are  in  no  case  sufBcient.  Bnt  it  has  subsequently  been  hi 
that  they  are  sufficient  if  the  ultimate  fact  necessarily  follows  fn 
them.*'  Thus  in  Coveny  v.  Hale,"  McKinstry,  J.,  delivering  1 
opinion  said:  "The  findings  of  fact  are  sufficient,  first,  when  1 
ultimate  facts  on  which  the  judgment  immediately  depends  i 
found ;  second,  when  probative  facts  are  found,  and  the  court  c 
declare  that  the  ultimate  facts  necessarily  result  from  the  fai 

>*  FontBJne  t.  S.  P.  B.  B.  Co.,  54  ooneluBioDs  of  fact  as  eBtabliahed 

Cal.  G45.  tbe  evideoee,  and  not  the  erideoee 

)>  41  Cal.  S12.  prove  them;  and  those  conclusions 

"  47  Cal.  174;  and  look  at  James  fact   iball    be    so    presented    as    t 

T.  Williams,  31  Cal.  211.  nothing  shall  remain  to  tbe  court  ' 

i>  These   seem   to  be   nhat   are   re-  to   draw   from    them   the   condusii 

ferred   to  by  Field,  C.  J.,  in  Breeie  of   law.'     Practice   Act,   see.    174. 

T.   Do^le,   19   Cal.   101.     Tbe   learned  special    verdict    must    therefore    f 

chief   justice   said:    "The   test,    then,  the  facts  expressly  and  specially,  ■ 

of  tbe  sufficiency  of  the   findings  of  not  generally   or  impliedly.     It  m 

feet  is   this:    Would   they   answer   if  present   the   factt  to  distinctly   as 

presented  by  a  jury  in  the  form  of  a  refer  the  court  clearly  to  the  quest 

•pedal   verdictl     'A   special    verdict,'  of  law  ari^in);  upon  tham." 

nji   the   sUtute,   'shall  present   the  "  49  Cal.  S52. 
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which  are  found."  So  in  People  v.  Hagar,**  Crockett,  J.,  deliver- 
iog  the  opinion,  said:  "In  respect  to  the  finding,  the  court,  it  is 
true,  does  not  in  so  many  words  find  that  there  was  a  joint  viewing 
and  assessment  of  the  land.  But  facts  are  foimd  from  which  that 
condusiou  is  inevitable;  and  in  Coveny  y.  Hale,  49  Cal.  552,  we 
held  this  to  be  sufficient."  And  it  has  been  held  that  "an  affirm- 
ative finding  of  facta  inconsistent  with  an  averment,  and  from 
which  it  necessarily  follows  that  the  averment  cannot  be  true,  is  a 
sufficient  finding  that  the  averment  is  not  true.""*  And  bo  in 
other  cases."  But,  aa  shown  in  subdivision  3  of  this  section,  the 
finding  must  not  consist  of  mere  statements  of  the  evidence.  And 
where  probative  facts  only  are  found,  "the  fact  to  be  inferred  must 
follow  inevitably  from  the  facts  found ;  or,  in  other  words,  the  non- 
existence of  the  fact  to  be  inferred  must,  upon  every  conceivable 

waived,  Ib  aufflcient  on  which  to  baM 
s  judgment.  The  court  is  not  bound 
to  make  spMial .  findingi  in  the  ab- 
sence of  a  request.  Bank  v.  Baird 
etc.  Co.,  13  N.  M.  424,  85  Pac.  970. 
Thus,  upon  an  action  for  disbarnieat, 
where  tae  p«Ution  eoatained  distiaet 
eharf^i  oi  tpeeiflcations,  it  was  not 
necessary  to  separate  the  findings 
thereon,  it  being  sufficient  that  find- 
ings ol  fact  and  conclusions  of  law 
were  stated  separately.  State  t. 
Growr,  47  Wash.  3B,  91  Pac.  564. 

Findings  should  be  limited  to  ulti- 
mate facts.  Sierra  etc.  Co.  v.  McCor- 
mick  (Utah),  lOS  Pac.  OGS. 

The  fladings  should  comprise  a 
statement  of  the  ultimate  facta  re- 
sponsive to  the  issues.  HcRenaa  v. 
Whittaker,  9  S.  D.  442,  69  N.  W.  587. 

But  there  are  instances  where  spe- 
cific findings  of  fact  should  be  made, 
as  where  in  an  action  for  worit  doD« 
on  a  reserroiF,  involvinc  a  large  mass 
of  fiKures  and  extended  mathematical 
calculations.  Hottel  t.  Poudre  etc. 
Co.,  41  Colo.  370    92  Pae.  918. 

Where  the  fladings  made  are  incon- 
sistent with  the  material  issue  alleged 
to  have  been  omitted,  they  will  be 
deemed  sufficient,  as  where,  upon  an 
issue  of  the  statute  of  limitations, 
findings  were  made  of  tranaaetiona 
within  the  period,  it  was  held  that 
sucli  findings  negatived  the  statute. 
Shunliff  V.  Ditch  Co.,  14  Idaho,  416, 
M  Fac.  674. 


•*  62  Cal.  IBO. 

*<>  Churchill  v.  Baumann,  95  Cal. 
641,  30  Pac.  770. 

ts  Osborne  v.  Clark,  60  Cal.  622; 
Eoowles  v.  Beale,  64  Cal.  877,  1  Pac. 
159;  Turner  v.  Mahoney,  56  Cal.  215; 
Biddet  V.  Briziolara,  56  Cal.  374;  Al- 
bambra  Water  Co.  v.  Richardson,  72 
Cal.  SOS,  14  Pac.  379;  Souter  v.  Ma- 
guirs,  78  Cal.  643,  21  Pac.  183;  MU- 
ler  T.  Luco,  80  Cal.  257,  22  Pac.  1B5; 
Bull  T.  Bray.  B9  Cal.  266.  26  Pac. 
873,  18  L.  B.  A.  B76;  Murdoek  v. 
Clarke,  80  Cal,  427,  27  Pac.  275; 
Southern  Pacific  Co.  v.  Whitaker,  109 
Cal.  268,  41  Pae.  1083;  McCray  v. 
Bnrr,  125  Cal.  636,  SB  Fac.  203;  and 
see  Walker  v.  Buffandeau,  63  CaL 
312;  Coglan  t.  Beard  65  Cal.  68,  2 
Fac.  737 ;  Murphy  v.  Bennett,  88  Ca.\. 
528,  9  Pac.  738;  Lewis  v.  Adams,  70 
Cat.  403,  59  Am.  Bep.  423,  11  Pae. 
833;  Smith  t.  Mohn,  87  Cal,  489,  26 
Pae.  696;  Mott  v.  Ewing,  90  Cal,  231, 
27  Pac.  194;  McCarthy  v.  Brown,  113 
Cal.  16,  45  Pac.  14;  and  see,  to  same 
effect,  citations  in  note  37,  below. 

The  following  decisions  illustrate 
the  role  here  stated;  Where  the  con- 
sideration for  a  note  is  alleged  to  be 
in  settlement  of  the  balance  due  on 
an  account,  which  involves  numerous 
transactions  between  the  parties,  the 
court  is  not  required  to  make  findings 
as  to  the  various  items  entering  into 
the  statement  of  the  account.  Bcott 
T.  Bourn,  13  Wash.  47J,  43  Fac.  372. 
A   general   finding,   where   a  jniy  ia 
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theory  of  which  the  case  will  admit,  be  inconsistent  with  the  facts 
which  are  found."".  That  is,  the  ultimate  fact,  or  the  conclusion 
or  inference  of  fact  upon  which  the  "conclusion  of  law,"  or  the 
judgment,  resta,  must  follow,  as  a  matter  of  law,  from  the  proba- 
tive facts  as  found.  Having  accepted  as  proven,  or  "found," 
facts  from  which  an  ultimate  inference  must  be  drawn  as  a  basis 
for  conclusions  of  law  and  a  support  for  a  judgment,  it  is  the  duty 
of  the  court  to  draw  that  inference,  and  it  is  upon  the  proper  per- 
formance of  that  duty  that  the  judgment  depends  for  its  perma- 
nence and  validity.*"  If  the  trial  court  fails  to  do  this,  and  the 
inference  in  question  does  not  follow  so  inevitably  as  to  be  a  mat- 
ter of  law,  such  failure  is  fatal  to  the  judgment.  The  appellate 
court  cannot  draw  the  necessary  inference.  To  do  so  would  be 
to  usurp  the  functions  of  the  trial  court.'*"  The  trial  court  itself 
must  draw  its  own  inferences  upon  which  its  judgment  is  based, 
and  it  cannot  be  excused  from  the  performance  of  this  indispen- 
sable duty,  unless  the  inference  follows  inevitably,  as  a  matter  of 
law,  from  the  facts  found ;  and,  if  the  ultimate  fact  does  not  nee- 


M  Emmal   v.   Webb,   36    Cb).   197. 

Wher0  tbe  ultimate  f&ct  necesaarilj 
results  from  tbe  probative  fact*  aa 
found,  the  finding  ia  sufficient. 
lAter  T.  Haj-vrood,  14  Idaho,  45,  93 
Pac.  374;  Fouch  »,  Bates,  18  Idaho, 
874,  JIO  Pac.  263. 

»■  See  Oould  v.  Eaton,  111  Cal. 
839,  52  Am.  St.  Rep.  201,  44  Pae. 
319.  The  rule  of  preaumption  in 
support  of  the  judgment  authorizes 
the  preaumption  that  necessary  infer- 
ences have  been  drairu,  and  it  is  even 
to  bg  preaumed,  nhen  there  ia  no 
contrary  ahoiring  and  more  than  oae 
inference  might  have  been  drawn, 
that  the  one  which  would  auppoTt  the 
judgment  was  actually  drawn. 

wb  In  Covenej  t.  Hale,  4S  Cal.  552, 
the  court  said:  "Of  course,  it  ia  only 
when  the  conclusion  follows  as  a 
matter  of  law  that  lucb  a  finding  will 
be  held  sufficient."  In  I>e  Celis  v. 
Porter,  05  Cal.  3,  2  Pac  257,  3 
Pac.  120,  the  court  aaid:  "The  only 
infereneea  tbst  we  can  draw  from 
tbe  findings  are  inferences  of  taw. 
We  are  not  allowed  to  draw  infer- 
eneea of  fact  from  tbe  facta  found. 
If  this  eourt  would  infer  a  fact  from 
other  IteU,  it  wonld  be  usurping  tha 


province  of  the  trial  court,  which 
alone  can  find  the  facts  in  issue. 
This  is  tbe  rule  in  regard  to  apecial 
verdicts,  and  na  are  of  the  opinion 
that  the  same  rule  appliea  to  flndioga 
of  fact."  And  aee  Chandler  v.  Peo- 
ple's Sav.  Bank,  65  Cal.  498,  4  Pac. 
502;  Salisbury  v.  Shtrle;,  66  Cal. 
223,  5  Pac.  104;  Hibberd  v.  Smith, 
87  Cal.  547,  S6  Am.  Bep.  728,  4 
Pac.  473,  S  Pac.  46;  and  see  aection 
290,  pott. 

Aa  auggeated  in  Porter  v.  De  Celis, 
(upra,  tbe  finding  of  the  court  should 
be  aa  definite  ui  ebaraeter  as  .the 
special  verdict  of  a  jury,  aa  to  which 
aection  624,  Code  of  Civil  Proeednre, 
providea;  "Ths  apecial  verdict  must 
present  tbe  conclusions  of  fact  as 
established  by  the  evidence,  and  not 
the  evidence  to  prove  them;  ai>d 
thote  concliuwiu  of  fact  mtut  ba  to 
presented  at  that  nothing  ihaU  re- 
main to  the  court  but  to  draw  frvm 
them  eonelutiont  of  law." 

Bo,  if  the  findings  of  tbe  eourt  are 
Dot  sufficiently  definite  as  to  le&*e 
nothing  la  the  conrt  but  to  draw 
therefrom  its  condusioiw  of  law,  thfiy 
ar«  defeetl?a. 
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irily  follow  from  the  facts  foimd,  it  is  not  only  insufficient,' 
B  as  though  there  were  a  total  absence  of  a  finding  upon  it 
*rial  issue  involved.'"  As  a  corollary  of  this  rule,  where  tt 
mate  fact  is  found,  findings  of  probative  facts  tending  to  coi 
iiet  it  cannot  be  considered."  This  statement  must  be  nndei 
<i  in  the  strict  significance  of  the  phraseology  used.  In  Hov 
V.  Sallenger  *••  this  was  clearly  pointed  out  in  the  foUowin 
ruage: 

The  sixth  finding  having  shown  that  the  clum  was  so  marke 
n  the  ground  that  its  boundaries  could  he  readily  traced,  tl 
nth  finding  is  a  mere  conclusion  from  the  specific  facts  fount 
is  wholly  inconsistent  therewith.  If  the  seventh  finding  stoo 
le  as  the  fijiding  of  an  ultiroate  fact,  it  would  support  the  judf 
it;  but  if  the  specific  findings  of  probative  facts  set  out  in  tb 
h  finding  are  true  the  seventh  cannot  be  true,  and,  in  such  cas< 
specific  findings  cannot  be  disregarded.  (Qeer  v.  Sibley,  S 
,  1,  23  Pac.  220 ;  People  v.  Reed,  81  Cal.  70,  15  Am.  St.  Eep.  21 
Pac.  474.)  In  Smith  v.  Acker,  52  Cal.  217,  it  was  said:  'It  hf 
1  held  that  where  facts  are  found  from  which  the  existence  c 
ultimate  fact  must  be  conclusively  inferred,  the  finding  is  su: 
!nt  as  the  finding  of  an  ultimate  facf.  But  when  the  ultimal 
:  is  found,  no  finding  of  probative  facts  which  may  tend  1 
blish  that  the  ultimate  fact  was  found  against  the  evidence  ca 
rcome  the  principal  finding.'  The  qualifying  words  in  th 
tation  must  not  be  overlooked.  If  the  existence  of  the  ultimal 
I  must  be  conclusively  inferred  from  the  probative  facts  fount 

GlasKoek    t.    AHhman,   52    Ca].       the  want  of  a  finding  of  fact  apt 
Biddel  T.  BriEzolara,  S8  Cal.  374;      a  material  iuue. 
jbt  V.  aoche,  56  Cal    15;  Packard  „  ^  0^  ,   „. 

«  Tn'  rlj  ^l«  vL  ™^  V  PiM  '•  Cu"".  *T  Cal.  174,  Smith 
?«'  finV^'iW    ni^».7r^LI'       Acker.  52  Call  217;  Hellm^  ,.  Lev 

-al.  374,  20  I'sc.  743;   Eitate  ol  ,r.ii ti.  l     .n    ^  i     ,..      jth 

tnn    m   r.l    479    fUt    P..    77.'i-  "aUey   Baok,    69    Cal.    148;    Qill 

.°;  "^  •^'^i-  ,^1'''  ^.  ??''■,„'  Driver,  90  Cal,  72,  97  Pac.  64;  Pen 
»..■«»  oled  »  pole  35,  npr,,  ,^.',i„i„,i    I'oj  CaL  299,  38  P. 

™  the   .ame   pme.ple   le   eau-a-  ^,^.     (..mmeieial    Baak    v.    E.Mel 

.  Tt,„  t  «.„„«/  tk„.„„=i)o„.  122  Cal,  405,  55  Pac.  180,772;  Pro. 
l-aja  that  there  a  ao  llaO.aB  apoa  j,       jg,    g,  ';,„;     ^o  £, 

.7r.^  ',,  /..a™  '»  ,1  i  Peadola,  78  Cal,  287,  12  Ain,  St.  Be 
.that  the  o,a,lt.d  M,ag  Ml™  ^0  Pac,  «78;  Ba.Ha  ,,  N.™a 

re  Lt,  TctSi,  maf   It  i".     '"^  <=■'•  "'•  *°  *■"■  '°^''  "  ■"■ 

nation  ie  maiatained  aucceesfully,  ' 

nrenal  of  the  court  U  baaed  upon  ■«.  113  CaL  547,  45  Pae,  811. 
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it  is  the  equiTalent  of  a  finding  of  an  altimate  fact;  bnt,  if  tl: 
probative  facts  found  simply  tend  to  show  that  the  altimate  fa< 
was  found  against  the  evidence,  the  finding  of  the  ultimate  fai 
cannot  be  questioned  on  appeal  without  bnnging  up  the  evidence. 

From  this  and  other  cas^  ""  is  to  be  deduced  the  general  m 
that  the  "finding  of  the  ultimate  fact  prevails  in  support  of  tl: 
judgment,  notwithstanding  a  finding  of  a  probative  or  evidential 
fact  which  tends  to  show  that  the  ultimate  fact  was  found  again: 
the  evidence,""*  and,  expressing  the  same  principle  from  a  di 
ferent  viewpoint,  "findings  of  probative  facts  will  not  invalidai 
the  finding  of  an  ultimate  fact  unless  the  latter  is  based  on  tl 
former,  and  is  entirely  overcome  thereby,  and  unless,  also,  it  a| 
pears  that  these  findings  of  probative  facts  dispose  of  all  the  fae 
involved  in  the  pleadings,  and  that  the  facts  foond  constitute  a 
the  facta  in  the  ease."*"  So,  in  People  v.  McCue,'"*  Angellot) 
J.,  for  the  court,  thus  expressed  the  rule: 

"It  is  well  settled  in  this  state  that  a  clear,  specific  finding  ( 
an  ultimate  fact  must  prevail  over  findings  of  probative  fact 
where  there  is  no  necessary  conflict  between  the  probative  fae 
found  and  the  finding  of  the  ultimate  fact. " 

And,  "It  ia  only  where  the  probative  facts  found  are  necessaril 
in  conflict  with  the  ultimate  fact  found,  that  the  findings  of  pr 
bative  facts  can  prevail  over  a  clear  and  express  finding  of  an  ull 
mate  fact." 

In  the  same  case  it  was  held  that  upon  an  appeal  on  the  jud| 
ment-roll  alone,  a  judgment  based  upon  allegations  and  findings  i 
sufficient  ultimate  facts  cannot  be  successfully  assailed  because  tl 
complaint  and  the  findings  contain,  in  addition^  a  blowing  of  pr 
bative  facta,  which  taken  alone  might  not  support  the  judgmen 
So  in  Zihn  ▼.  Zihn,"'  citing  the  McCue  case,  the  court  held  that 
is  immaterial  that  the  evidence  is  insufficient  to  sustain  a  .findii 
as  to  probative  facta,  where  such  facts  are  of  such  a  character  thi 
a  finding  thereon  could  not  aifect  or  contradict  the  clear  and  ap 
cific  findings  of  ultimate  facts  upon  which  the  judgment 
founded,  and  which  fully  support  it.     And  in  Corea  v.  Higuera," 


»»b  See  cafM  cited  below. 
»•«  Forsythe  v.  Los    Angelea    By, 
Co.,  149  Cal.  560,  87  Pac.  24. 


Co.,  149  CeiI.  S69,  87  Pac.  24;  and  ■ 


Wood  V.  Pendola,  78  Cal.  287,  12  A] 

St.  Rep.  50,  20  Pac.  678. 

>a>  ISO  Cal.   195,  88  Pac  8M. 

J?n™„.v,-.    „    t^.     4-™.,!=.    B»  »9(  153  C«l.  405,  95  Pac.  868. 

^<'^7'*'?..''„L«    Angeles    By  „,  ^53  j^j    ^gj^  g^  p^  ggg    . 

L.  B.  A.,  N.  a.,  1018. 
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npon  the  authority  of  the  same  case  (People  v.  McCue),  it  was 
held  that  it  is  immaterial  that  probative  facts  are  insufficient  to 
establish  the  ultimate  fact  upon  which  the  judgment  is  based,  if 
snch  facts  are  not  inconsistent  with  such  ultimate  fact,  and  the  lat- 
ter fully  supports  the  judgment. 

The  question  here  under  consideration  is  not  one  of  contradic- 
tory findings.  That  is  treated  in  another  place. ***  It  is  funda- 
mentally a  question  as  to  whether  the  finding  of  probative  or  the 
finding  of  the  ultimate  fact  is  the  recognized  finding  of  the  court. 
The  ultimate  fact  is  always,  and  under  all  conditions,  the  official 
finding,  and  while  it  may  be  attacked  as  unsupported,  and  even 
discredited,  and  the  judgment  revened,  such  attack  cannot  be 
made  otherwise  than  in  the  manner  prescribed  by  the  code."^  Its 
character  as  a  finding  may  possibly  be  stripped  f^m  it.  This  has 
been  sometimes  suggested,  and  possibly  it  has  been  actually  done. 
In  all  such  cases,  however,  this  is  not  the  result  of  inconsistencies 
between  two  findings,  one  of  a  probative  and  the  other  of  an  ulti- 
mate fact;  but  it  is  the  result  of  a  conclusion  that  the  finding  of 
probative  facts  is  the  actual  and  official  finding,  and  the  so-called 
finding  of  ultimate  fact  in  reality  a  conclusion  of  law.** 


uh  Bee  •obdiTiHon  5,  below.  If 
ths  probative  facta  found  are  aeett- 
Hirilj  in  conflict  witli  tbe  flDtling  of 
an  ultiinate  fact,  and  it  appean  that 
the  latter  ia  in  truth  a  finding  of  fact 
and  not  a  conelunon  of  Ian,  the  con- 
flict wUl  b«  treated  as  a  ease  of  con- 
tradietorj  findings,  and  it  maj  be 
that  the  finding  of  ^robatire  facta 
trill,  in  tbe  end,  prevail. 

""  In  Per^  r.  Quackenbnah,  105 
CaL  299,  38  Pae.  740  quoting  from 
Smith  V.  Acker,  GZ  Cal.  217,  the  court 
■aid :  "Thit  point  [the  aueetion 
whether  an  ultimate  fact  which  haa 
been  found  can  be  overcome  bj  a  find- 
ing of  probative  facts]  could  onlj 
have  been  made  on  motion  for  new 
trial,  or  on  appeal  on  a  statement  or 
bill  of  exceptions  speeificall;  pointinK 
out  the  dellciencies  in  the  evidence. 
Id  other  words,  the  opposing  party 
.  must  be  allowed  to  show  what  tbe  evi- 
.  dence  iras,  and  is  not  concluded  bj 
'  the  finding  of  probative  facts." 

So  in  Sharp  v.  Bowie,  142  Cal.  4fl2, 
T6  Pac.  62.  the  court  said ; 

"  .  .  .  .  But  it  has  been  held  by  tliia 
court  that  findings  of  probative  faeta 
HewTrtal— BS 


will  not,  in  general,  control,  limit,  or 
modify  the  finding  of  the  ultimate 
fact,  and  that  although  the  finding  of 
probative  facts  from  which  the  ulti- 
mate fact  conelusivelj  follows  is  suffi- 
cient, yet  when  tbe  ultimate  (the  issu- 
able) fact  is  found  no  finding  of  pro- 
bative facts  which  may  tend  to  estab- 
lish that  the  ultimate  fact  was  found 
against  the  evidence  can  overcome  the 
principal  finding.  In  such  case  the 
only  remedy  of  tba  party  injured  1^ 
the  principal  finding  is  to  move  tor 
a  new  trial  on  the  evidence." 

»  In  at  leftit  one  early  case  (War- 
der T.  Enslen,  73  Cal.  291,  14  Pac. 
S71;  and  see  Jacks  v.  Eatee,  13ft 
Cal.  507,  73  Pac.  247)  it  was  held 
that  where  there  is  a  discrepancy  be- 
tween specific  findings  of  fact  and 
flndinm  that  are  general  in  their  na- 
ture, the  former  must  control.  This 
was  upon  the  authority  of  Hiilden  v. 
Jordan  28  Cat.  301  where  it  was 
said :  "  ....  If  a  discrepancy  exist, 
the  more  specific  findings  of  particu- 
lar facts  must  control."  As  will  here- 
after more  particularly  appear,  con- 
tradictory finding*  can  have  no  other 
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Ksntt  tbaa  to  nentrmliM  one  aaother, 
onleM  tb^  eta  be  reeoneiJed  and 
hBTmonixed.  To  hold,  therefore,  tlut 
either  one  of  two  contndictorj  find- 
ing! ebonld  be  allowed  to  overcame 
the  other,  withont  eonsidering  whether 
the  one  or  the  other  aapporte  the 
jodgment,  ii  to  deny  the  rule  aa  to 
eontrkdietory  findings.  The  onlj  *»• 
rape  from  this  dilemma  is  to  accept 
the  finding  of  the  ultimate  fact  sa  * 
eonelDHOD  of  law,  and  this  waa  no 
doabt  what  the  court  mtant  in  the 
two  cases,  and  all  othen  of  like  de- 
•eriptioD,  cited. 

There  ia  a  line  of  eaaee  which 
seem*  to  support  the  rule  stated  in 
Hidden  t.  Jordao,  but,  upon  search- 
ing analTsia,  the  moat  favorable  eon- 
elnsiou  is  a  donbt  as  to  whether  the 
AndiDg  of  ultimate  fact  nnder  in- 
veatigatioB  in  each  was  not  in  realitT- 
a  eouclusion  of  law.  The  first  of 
these  eases  is  People  t.  Beed,  81  CaL 
70,  15  Am.  at.  Bep.  22,  22  Pac.  474, 
where,  with  reference  to  the  ultimate 
fact  of  dedication  for  public  use, 
there  was  a  finding  as  follows:  "Bj 
the  acts,  facts,  and  matters  above 
found,  said  premise*  were  bj  said 
parties  dedicated,"  'et«.  This  was 
denominated  a  "conclusion  of  fact," 
and  was  spparentlj  assumed  to  be  a 
flndiD([  of  an  ultimate  fact.  It  was 
wholly  nnsupported  "bj  the  acts, 
facts,  and  matters  above  fonnd,"  and 

"It  maj  be  that  if  this  finding  had 
stood  alone,  and  had  not  been  put  in 
this  argumentative  form,  it  might 
have  been  upheld  as  a  suffleient  find- 
ing of  an  ultimate  fact.  But  this 
cannot  be  so  where  the  faati  are  fldln 
foani,  and  tAe  general  /tnding  of  a 
dedication  ii  exprettly  drawn  at  a  am- 
cbuion  from  Much  facU.  Counsel  sa^ 
it  does  not  appear  that  the  court 
found  all  of  the  facta  proved.  But  it 
doe*  appear  from  the  finding  itself 
that  it  was  baaed  entirely  upon  the 
facts  found,  and  not,  in  whole  or  in 
part,  on  fact*  proved  but  not  found. 
Therefore,  if  the  specific  facts  found 
do  not  support  this  one,  which  is  a 
summing  up  of  the  others,  the  judg- 
ment should  b«  reversed." 

So  in  Geer  v.  Siblej,  83  Cal.  1,  23 
Pac.  S20,  there  was  a  similar  ruling. 
So  in  Savings  ft  Loan  Soc.  v.  Burnett, 
104  CkL  Sli,  39  Pac.  022,  the  find- 
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Ing  of  ultimate  fact  iraa  actually  in- 
corporated ia  tbe  eondosioiia  of  law, 
and  tha  appellate  court  did  not  de- 
termine the  question  of  its  true 
character  in  rMponse  to  the  conten- 
tion of  the  respondent  that  it  was  a 
finding  of  an  ultimate  fact,  but  re- 
versed tbe  judgment  on  the  ground 
tliat  "a  general  finding,  drawn  as  • 
eonelusion  from  fa^s  previously 
found,  cannot  stand  if  the  speeioe 
facts  do  not  support  it,"  citing  Peo- 
ple V.  Reed  and  Geer  v.  Sibley,  tupra. 
The  court  treated  the  question  as  to 
whether  it  was  a  finding  or  a  con- 
clusion of  law  aa  indtlTerent.  If  it 
was  the  latter,  it  waa  unsupported, 
and  the  judgment,  as  well.  If  the 
former,  tbe  same  result  followed  from 
•he  authority  of  the  eases  cited.  The 
same  view  was  taken  in  Be  Smith, 
108  Cal.  115,  40  Pac.  1037;  and  ia 
Niles  V.  Los  Angeles,  125  Cal.  572, 
58  Pac.  160,  the  finding  in  queatiOB 
was  also  included  in  the  "conclusions 
of  law,"  and  the  eonrt  followed  tha 
above  authorities. 

In  none  of  these  eases  was  tbe 
character  of  tbe  finding  as  such  nn- 
equivocally  determined.  In  the  last 
three,  there  was  little  or  no  doubt 
but  that  it  was  a  conclusion  of  law. 
The  court  has  often  held  that  there 
must  be  a  finding  of  the  ultimate  fact 
in  controversy;  and  if  not  expressly 
found  it  must  follow,  or  be  implied, 
aa  a  matter  of  law,  from  the  findings 
of  probative  facta  which  are  maik. 
So  it  has  been  held  that  a  judgment 
rests  partly  upon  findings  of  ultimate 
facts  and  partly  npoQ  findings  of 
probative  facta.  Hason  t.  Lievre,  145 
Cal.  514,  78  Pac  1O40.  But  this  doe* 
not  relieve  tbe  court  of  its  duty 
with  respect  to  the  making  of  findings 
of  ultimate  facts;  for  in  such  a  case, 
as  in  others,  the  probative  facts  must 
suggest  inevitably  the  ultimate  ftct 
in  issue,  and  if  it  does  not,  a  fatal 
error  has  been  committed.  The  above 
decisions  are  to  be  reconciled  with 
this  essential  principle  only  upon  the 
theory  that  the  so-called  ultimate  fact 
was  in  reality  a  conclusion  of  law; 
or.  the  findings  of  probative  facts,  so 
called,  were  in  reality  findings  of 
ultimate  facta,  and  ia  tbemaelvea 
sufficient  to  snatain  a  judgment,  and 
the  finding  of  nltimate  fact  waa  er- 
roneously made.    In  the  latter  «T«nt 
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tbe  question  would  Iw  one  of  eon- 
tndictoTy  findinsa,  oa  to  which  mo 
■ubdivisioD  5,  below. 

A  general  flnding  inelade*  Undingi 
of  »U  ueceasarj  facts  tending  to  aup- 

girt  it.  QardenMre  v.  Oftrdenliire,  2 
U.  484,  37  Pbc.  S13.  A  finding  of 
ultimate  f&eta  inetudee  a  finding  of 
all  probative  facts  neoeieBr;  to  »ua- 
taiu  it.  Later  t.  Haywood,  14  Idaho, 
45,  &3  Pae.  374. 

Wbeift  ibe  qneatibuahle  fioding  is 
npported  by  other  finding,  it  ia  of 
90  eoaeequenee  whether  it  u  &  finding 
of  an  nltimate  fact  or  a  conclusion 
of  law.  Sajder  t.  Emenon,  19  Utah, 
31tL  67  Pac.  300. 

eaett  and  Coneliuioiu  of  Laa,-^ 
Ab  has  been  stated  (eea  anbdiTieion  1, 
above)  it  is  sufficient  if  Acta  are 
stated  in  findings  in  tbe  same  way 
th^  are  stated  in  pleading.  And,  in 
view  of  thia,  it  may  be  of  aemee  to 
gire  Bome  of  the  decisions  in  relation 
to  facta  and  conclusions  of  law  in 
pleadinga. 

In  trover  for  aheep  an  allegation 
that  the  defendant  took  the  shMp  un- 
Uuafulln  is  a  mere  conclusion  of  law. 


129. 

In  an  action  to  set  aside  a  judg- 
ment an  averment  that  "no  notice 
was  given  of  said  proceedings  oa  re- 
quired by  law"  is  not  an  averment  of 
a  fact,  but  of  a  conclusion  of  law. 
Btokes  V.  Oeddea,  40  Cal.  17.  An 
allegation  that  the  board  of  auper- 
viaors  "duly  made  and  passed  a  reao- 
lution"  is  a  sufficient  averment  of  a 
fact,  the  word  "duly"  being  treated 
as  surplueage.  Bt  per  etiriam:  "Bach 
words  aa  'duly,'  'wrongfully,'  and 
'unlawfully ,'  ao  frequently  used  in 
pleading  might  better  be  omitted. 
They  tender  no  issue,  and  serve  only  to 
detract  from  the  logical  directness 
and  simplicity  of  statement  which 
ought  alwajB  to  be  obaerved  in  a 
pleading."  Milea  v.  UcDermott,  31 
Cal.  270.  And  the  same  may  be  said 
of  the  use  of  the  word  "fraudutently." 
An  allegation  of  fraud  in  general 
terms  presents  no  issaable  fact.  It 
is  a  mere  eonelusion  of  law.  PeoDle 
T.  McEenna,  81  Cal.  158,  22  Pac.  486; 
People  T.  Neil,  91  Ca.1  465,  27  Pac. 
780.  And  sucb  words  and  phraaea 
are  not  treated  aa  surplusage,  as  th« 


word  "duly"  In  the  abore-eited  case. 

An  allegation  "that  the  board  had  no 
authority  or  jurisdiction  to  order  the 
work  to  be  done,"  is  a  conclusion  of 


that  the  aum  ' 
due"  is  a  mere  conclusion  of  law,  and 
will  not  support  a  judgment  by  de- 
fault Doyle  v.  Phoenix  Ins.  Co.,  44 
Cal.  281.  See,  also,  Boberta  t.  Tread- 
well,  50  Ca!.  620;  Ryan  v.  Holliday, 
110  Cal.  335,  42  Pac.  891.  But  an 
averment  that  the  plaintiff  "made  due 
demand"  was  held  to  be  aufficieot,  in 
the  absence  of  a  special  demurrer,  as 
an  averment  that  plaintiff  first  offered 
to  aceonnt.  Hill  v.  Haakin,  51  CaL 
175.  So  an  averment  that  "due  no- 
tice of  said  award"  was  published, 
includes  the  idea  that  the  award  was 
published  by  order  of  the  board  of 
aopervisors.  Himmelman  v.  Haskell, 
46  Cal.  86.  An  allegation  that  plain- 
tiffs were  "lawfully  entitled  to  tbe 
posaeBsion  of  the  premises"  is  a  mere 
conclusion  of  law.  Payne  v.  Tread- 
well,  16  Cal.  220,  overruling  Godwin 
T.  Stebbiaa,  2  Cal.  103.  In  an  action 
to  foreclose  a  mechanic's  lien  a  denial 
"that  the  plaintiff  hot  any  lien"  is  a 
denial  of  a  mere  conclusion  of  law, 
and  laisea  no  issue.  Bradbury  v. 
CronJse,  46  Cal.  287,  Q  Morr.  Min. 
Sep.  366.  An  averment  in  au  answer 
that  the  plaintitTs  claim  it  barred  by 
a  discharge  in  intolvency  is  a  mere 
conclusion  of  law.  Christy  v.  Dana, 
42  Cal.  174.  In  an  action  to  fore- 
close a  mortgage,  an  averment  that 
certain  defendants  took  the  land  "sub- 
ject to  the  mortgage"  ia  a  mere  con- 
clusion of  law  and  need  not  be  denied. 
Wormouth  r.  Hatch,  33  Cal.  121.  In 
an  action  against  a  sheriff  and  tbe 
sureties  on  his  bond,  an  averment  as 
to  the  sureties  that  they  were  "secur- 
ities" on  the  bond  is  but  of  a  con- 
clusion of  law,  and  does  not  make  up 
for  the  absence  of  an  averment  of 
the  execution  of  the  bond.  Ohirar- 
delU  V.  Bourlaud,  32  Cal.  585.  A 
complaint  which  states  that  plaintiff 
rendered  servieea  to  the  defendant  to 
the  amount  of  three  tbousand  two 
hundred  dollars,  "and  that  the  defend- 
ant thereby  became  and  is  liable  to 
pay  the  raid  suma,"  does  not  state  a 
cause    of    action.    Miner    t.  Solano 
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Cmintr,  26  Cal.  IIS.  An  alleKation 
thftt  an  aTnntamiento  "li&d  fnD  power 
kud  aathoritT"  to  make  a  inoitgag« 
is  ■  mere  eoncluiion  of  Uw.  Bian- 
b&m  T.  Uajor  of  Ban  Joae,  21  Cal. 
685.  A  general  aveiment  that  a 
party  tuu  uied  diligenee  ie  iniafficieiit. 
Williams  t.  Price,  11  Ca).  212.  An 
BTCrmeDt  that  a  partj  will  Buatain 
irreparable  injury  la  not  Bufficient  in 
a  eomplaint  for  an  injunction. 
Bianch  Turnpike  Co.  t.  Tola  Countj, 
13  Cal.  190.  An  averment  that  de- 
fendant "had  acqaired  all  the  interent 
of  said  Morgan  in  the  contract  and 
rights  flowing  therefrom"  ii  a  good 
averment  of  the  aasignment  of  the 
contract  aa  agninat  a  general  demur- 
rer. Stearni  v.  Martin,  4  Cal.  227. 
An  avermmt  in  an  answer  that  the 
goods  ware  purchased  "on  credit," 
and  that  men  "term  of  credit"  had 
not  expired,  is  a  mere  eonclusion  of 
law.  Levineon  v.  Schwartz,  22  Cal. 
229.  It  is  not  sufficient  to  state  in 
B  pleading  that  an  Bssessment  "is  un- 
just, disproportionsite  and  unequal" 
without  stating  wherein  it  is  so.  Guy 
T.  Washburn,  23  Cal.  111.  In  an 
action  for  the  amount  of  a  licease  an 
avenncot  that  "ttj  virtue  of  the  pro- 
Tisions  of  a  certain  ordinance  passed, 

etc the  defendant  was  and  is 

required  to  take  ont  a  license,"  is  not 
a  good  averment  of  the  ordinance. 
Sacramento  v.  National  Oold  Bank, 
51  Cat.  504.  An  averment  that  a 
partj  had  lost  his  rights  "by  a  fail- 
nre  to  comply  with  the  rules,  regula- 
tions, and  customs"  of  a  mining  dis- 
trict without  stating  what  those  rules 
are  is  tpo  looee  and  vague.  Butch 
Flat  Co.  V.  Mooney,  12  Cal.  534,  6 
Morr.  Min.  Rep.  303;  but  compare 
Coleman  v.  aement«,  23  Cat.  245,  6 
Iforr.  Min.  Rep.  247.  An  averment 
that  "by  reason  of  some  defect  in  the 
deed  or  acknanledgment"  a  mortgage 
la  not  available  as  security  is  too  gen- 
eral. Hunt  V.  Waterman,  12  Cal.  301. 
An  averment  that  claims  were  re- 
jected "without  right  and  against 
facts"  is  a  mere  conclusion  of  law. 
San  Luis  Obispo  t.  Oage,  13S  Cal. 
398,  73  Pac.   174. 

It  is  not  to  be  forgotten  that  the 
supreme  court  bas  held,  and  that  it 
is  a  well-established  principle  of  the 
law,  that  the  context  may  determine 
the  fact  whether  an  allegation  or  a 
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finding  Is  a  fact  or  a  conclusion  of 
law.  Xevina  v.  Bovegno,  71  CaL  273, 
IS  Pac.  161;  Hill  v.  iHnigan,  77  CaL 
267,  11  Am.  St.  Eep.  278,  19  Pac. 
494;  Lataillade  v.  Orena,  91  Cal.  S6S, 
25  Am.  St.  Rep.  219,  27  Pac.  924; 
Duff  V.  Duff,  101  Cal.  1,  35  Pac.  437. 
In  I>nff  T.  Duff,  101  Cal.  1,  35  Pac. 
437,  it  was  said  that  the  context  de- 
termined that  ownership  referred  to 
was  a  mere  eonclusion  of  law.  Also, 
to  same  effect,  see  Weidenmueller  v. 
Stearns   etc.  Co.,   12S     Cal.     623,   61 


sometimes  as  a  fact.  Thus  an  aver- 
ment that  "defendant  became '  vested 
with  an  absolute  title  in  fee  simple 
to  said  premises,"  is  a  conclusion  of 
law,  and  its  place  is  among  the  eon- 
elusions  of  law.  Hunter  v.  Milam, 
133  Cal.  601,  65  Pac.  1079;  and  sew 
Lawrence  v.  Johnson,  131  Cal.  175, 
63  Pac.  ITS,  as  to  an  averment  of 
ownership  of  a  mortgage.  So  where 
the  complaint  averred  title  to  a  prom. 
issoiy  note,  alleging  plaintiff  to  be 
the  "owner  and  holder,"  it  was  held 
to  be  a  mere  conclusion  of  law,  but, 
under  the  circumstances,  was  treated 
as  surplusage.  Kennedy  v.  Con- 
struction Co.,  123  Cal.  5S4,  66  Pae. 
457.  On  the  other  hand,  an  aver- 
ment that  "during  the  cohabitation 
of  said  parties  he  was  possessed  of 
certain  real  estate,  their  common 
property,"  ia  a  sul&eient  averment  of 
the  ebaraeter  of  the  property  in  the 
absence  of  a  demurrer.  Oimmy  v. 
Doane,  22  Cal.  635;  but  compare  Dye 
T.  Dye,  11  Cal,  163.  It  is  suifieient 
to  aver  in  general  terms  that  the 
plaintiff  is  a  corporation  incorporated 
under  tbe  laws,  etc.  California  Nav. 
Co.  V.  Wright,  8  Cal.  258,  65  Am.  Dee. 
511.  An  aUegation  that  plaintiff  la 
"the  owner"  of  land  is  a  good  allega- 
tion of  seisin  in  fee.  Garwood  v.  Has- 
tings, 38  Cal.  216;  Ferrer  v.  Home 
Mutual  Ins.  Co.,  47  Cal.  416;  Levins 
V.  Bovegno,  71  Cal,  273,  12  Pac.  161; 
Turner  v.  White,  73  Cal.  2BB,  14  Pac. 
794;  and  see,  also,  Payne  v.  Tread- 
well,  16  Ca.1.  220;  Murphy  v.  Ben- 
nett, 68  Cal.  528,  9  Pac.  73S,  and 
cases  cited;  and  see,  also,  Daly  v. 
SoTocco.  80  Cal.  367,  22  Pac  211,  and 
cases  there  cited.  That  ownership  or 
(io  technical  language)  seisin  of  real 
property   is    a    fact    that    may   be 
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pleaded,  proTed  and  found  u  a  ma- 
UxiaX  olUmate  faet  in  all  cum  In- 

TolTing  tb«  title  to  real  propeitjr,  ii 

nnestionable  in  this  ttate."  Qavin 
tmin,  113  Cal.  324,  45  Pu.  677; 
and  we  Corea  *.  Blgaera,  163  CaL 
4S1,  95  Pac.  SS2.  Ad  averment  that 
plaintiff  is  "the  owner"  of  the  prop- 
erty it  infflcient  in  replevin.  Qrew- 
ell  T.  Walden,  Z3  Cal.  IfiS;  look  at 
Uoore  T.  Murdock,  26  Cal.  G14:  Ham 
V.  HendenoQ,  SO  Cal.  ^67;  Bollina  t. 
Forbea,  10  Cal.  2Q9.  "That  Elizabeth 
Zink  has  no  right,  title,  interest,  claim 
or  lien  of,  in,  or  to-  or  against  anj 
of  the  land  or  premiseB"  nai  held  a 
finding  of  faet.  Dam  v.  Zink,  112 
Cal.  91,  44  Pac  SSL 

Aa  above  snggeeted,  averments  of 
fTatidulent  acts  or  acta  fraudulently 
done  are  nauallj  mere  coneliisioni,  and 
not  averments  of  faet.  Thus  it  has 
been  held  that  an  allegation  that 
plaintiff  "did  thereby  defrand  his 
other  creditors"  by  making  certain 
spedfled  payments  was  a  cenelaaion 
of  law,  and  ineafficient  in  the  ab- 
■enee  of  a  statement  of  the  faeta  al- 
leged to  oonstitate  the  fraud.  Dyer 
V.  Bradley,  SB  Cal.  557,  £6  Pac.  1103. 
And  the  iftme  may  be  said  of  the  use 
of  such  words  as  "wrongfully"  and 
"unlawfully."  A  finding  that  "all  of 
taid  payments  were  made  by  said 
treaaurer  wrongfully  and  without 
tight  or  Butbority,  and  in  violation 
of  hia  daty  as  such  treasurer,"  is  a 
mere  eoncluaion  of  law.  Los  Angeles 
V.  Lankershim,  100  CaL  S25,  35  Fae. 
153,  S56.  An  averment  in  the  plead- 
ings in  the  same  language  would  also 
be  held  insufSdent,  as  a  matter  of 
course.  An  averment  that  "on  De- 
cember 11,  laSO,  defendant  did  oust 
and  eject  plaintiff  from  the  possession 
of  said  lot  5,  block  3,  and  has  ever 
since  wrongfiuly  and  unlawfully  with- 
held said  possession  from  plamtiff," 
was,  however,  held  a  proper  finding, 
although  stated  as  a  conclusion  of 
law,  and  the  words  "wioaa|fi;ill;  and 
unlawfully"  were  regarded  as  mere 
harmless  surplusage.  McCarthy  v. 
Brown,  113  Cal.  15,  45  Pac.  14.  The 
test  would  seem  to  be  that  if  there 
is  a  sufficient  averment  of  fact  with- 
out using  the  words  referred  to,  they 
will  be  treated  as  surpluBage.  Other- 
wise, they  will  be  regarded  aa  con- 
eluaiona. 
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An  avermmt  that  a  snm  specified  is 
"chargeable  to  the  dty  and  payable 
out  of  its  munidpal  treasury"  ia  a 
mere  conclusion  of  law.  McBean  v. 
Ban  Bernardino,  90  Cal.  183,  31  Fae. 
4S.  A  finding  that  "plaintiff  did  not 
rescind  said  sales,  or  dther  of  them," 
was  said  to  be  an  ultimate  fact  and 
not  a  conclusion  of  law.  Holleubach 
V.  Bchnabel,  101  Cal.  312,  40  Am.  St. 
Kep.  67,  35  Pac.  872.  But  it  is 
probabla  that  the  oouit  so  determined 
from  the  context,  at  least  in  this  par- 
ticular ease,  and  therefore,  it  would 
not  be  safe  to  trust  to  its  always 
being  so  determined.  An  averment 
that  "the  level  at  which  plaintiff  had 
been  accustomed  to  receive  his  water 
was  not  established  by  defendant  as 
the  level  at  which  plaintiff  had  the 
right  to  recdve  the  water,  and  that 
the  plaintiff  had  no  prescriptive  or 
other  right  to  recdve  water  from 
said  canal  at  any  other  level  than 
the  bottom  of  said  canal,"  was  held 
to  be  a  finding  of  ultimate  facta  and 
not  a  conclusion  of  law.  Weiden- 
mueller  v.  Steams  etc.  Co.,  128  Cal. 
6£3,  fll  Pac.  374.  An  averment  that 
plaintiff  succeeded  to  and  became  and 
IB  the  owner  of  a  half  interest,  etc., 
is  a  condusion  of  law.  Schoonover 
V.  Bicnbaum,  14S  Cal.  543,  83  Pac. 
999.  An  averment  that  a  certain 
road  or  street  is  a  public  highway  is 
a  statement  of  fact.  Bequette  v. 
Patterson,  104  Cal.  282,  37  Pac.  917; 
People  V.  McCue,  160  Cal.  195,  88 
Pac.  899. 

"Whether  a  eauae  of  action  is 
barred  by  the  statute  of  limitations 
is,  like  ownership,  a  mixed  qaestion 
of  law  and  fact,  and  may  be  either 
according  to  the  manner  in  which  it 
is  presented.  Aa  a  recital  in  the  na- 
ture of  a  right  or  a  defense,  it  is  a 
fsct^  while  as  the  determination  of 
an  laaue  in  the  case  pending  before 
the  court,  it  is  a  conduBion  of  law. 
Bichter  v.  Henningsan,  110  Cal.  530, 
42  Pac.  1077.  It  does  not  cease  to 
be  a  conclusion  of  law  by  reason  of 
being  found  among  the  findings  of 
fact  (as  will  appear  more  particularly 
hereafter),  and  is  to  he  regarded  ac- 
cording to  its  character  notwith- 
standing its  misplacement."  Towie 
T.  Sweeney,  2  Cal.  App.  29,  83  Pac 
74;  and  see,  also.  Savings  Bank  v. 
Burnett,  106  CaL  514,  39  Pac  922; 
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(c)  It  often  happens  that  findings  of  fact  are  stated  as  co 
elnsiona  of  law.  But  this  does  not  prevent  the  finding  fro 
being  accepted  as  a  good  finding  of  fact.  Thos,  in  Jones 
Clark,**  the  supreme  court  said:  "The  coort  finds  several  fac 
which,  in  the  opinion  of  the  conrt,  tend  to  establish  the  fact  ' 
ratification,  and  then  finds  as  a  conclusion  from  them  that  t! 
note  has  been  fully  ratified  and  confirmed  by  the  company.  Tl 
was  the  ultimate  fact  to  be  ascertained,  and  it  is  none  the  Ic 
a  finding  of  fact  because  it  is  stated  ss  a  conclusion  from  tl 
other  stated  facts."  So,  in  Brenner  v.  Insurance  Co.,"  whi< 
was  an  action  upon  a  policy  of  inaorance,  the  supreme  conrt  sai< 
"The  court  found  as  a  conclusion  of  law  'that  before  said  fi 
said  building  had  become  a  fallen  building  within  the  terms 
the  policy  set  forth  in  plaintiff's  complaint,  and  that  the  falli) 
down  was  not  the  result  of  a  fire.'  This  finding,  although  stati 
among  the  conclusions  of  law,  is  the  finding  of  an  ultimate  fact. 

531,   78   Pilc   742,   80   P«.   899, 
L.  IL  A.  469. 

A  finding  that  a  eertaiii  eonrae 
conduct  WAB  negligent  is  a  eoncluai 
of  law.  Warren  t.  Bobiion,  25  Uti 
205,  70  Pm.  689. 

A   conclusion   that  a  valuation 
a  tax  suit  was  l*ii  a^ 


Bnrton  v.  Burton,  79  Cal.  *90,  21  Pac, 
647;  Hamilton  t.  Delhi  Mining  Co., 
118  Cal.  148,  50  Pac.  378.  And  see 
Levins  t.  Bovegno,  71  Cal.  273,  12 
Pac.  161,  for  an  elaborate  distinction 
between  facta  and  concliuians  in  gen^ 

A  general  finding  of  "advene  pos- 
session" was,  in  Clark  v.  Bundy,  29 
Or.  190,  44  Pac.  282,  held  insufficient 
aa  a  finding  of  fact,  the  court  hold- 
ing that  tbe  facts  tending  to  the  gen- 
eral finding  of  "adverse  poswswon," 
BDch  as  that  the  possession  waa  open, 
notorious,  etc.,  were  necessai;  to  be 
found.  The  implication  was  that  in- 
stead of  a  finding  it  was  a  conclusion 
of  Uw. 

A   finding    that    plaintifF    and    his 

EredeeesBors  have  been  and  that  plain- 
ff  is  tbe  owner  and  entitled  to  tbe 
posseeeion  of  the  premises  in  contro- 
versj  is  a  finding  of  an  ultimata 
fact  and  not  a  mere  eonclusioD  of  law, 
and  the  meie  fact  that  it  was  entered 
among  the  conclusions  of  law  does 
not  make  it  one.  Curtis  v.  Boquillas 
etc.  Co.,  9  Ariz.  62,  76  Pac.  612. 

On  the  other  hand,  a  finding  that 
mane;  was  "paid  by  plaintiff  to  do- 
fendant  as  legatee,"  included  in  the 
conclusions  of  law,  is  a  conclusion  of 
law,  and  cannot  be  treated  as  a  find- 
ing of  fact.    Scott  V.  Ford,  45  Or. 


fact    C . 

9S,  68  Pac  891. 

In  the  following  decisions  th«  d 
tinetion  between  findings  and  cond 
sions  was  drawn: 

Conclusions  of  law:  Bnuer  v.  Poi 
land,  35  Or.  471,  58  Pac.  861, 
Pac.  117,  60  Pac.  378;  Hontt 
Union  Pac.  Co.,  33  Utah,  175,  63  Pi 
439;  HaUej  v.  Biler,  14  Idaho,  4E 
95  Pac.  986,  17  L.  B.  A.,  N.  S.,  8i 
Darling  v.  Miles  (Or.),  Ill  Pao.  TO: 
Henderson  v.  Bevnolds  (Or.),  1 
Pae.  979;  In  re  Blake's  Estate,  1. 
C^L  448,  108  Pac.  287;  Oav  v.  Youi 
Hen's  etc  Inst.  (Utah),  107  Pae.  23 

Findines  of  fact:  A  finding  th 
C.  was  "dulj"  appointed  to  an  offi 
is  not  a  conclusion  of  law.  Sujd 
V.  Emerson,  19  Utah,  319,  57  Pt 
300;  Utah  National  Bank  v.  Nels 
(Utah),  111  Pac.  907. 

*■>  42  Cal.  180,  11  Uorr.  Min.  B< 
473. 

*i  51  Oal.  101,  81  Am.  Eep.  703. 
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1  Edwards  t.  Sonom&  Vallejr  Bank/*  the  sapreme  court  said : 
i  coDTt  below  found  as  a  fact  (although  the  finding  is  among 
nnclnsions  of  law),  that  there  was  not  an  immediate  deliv- 
ir  continued  change  of  possession  by  and  from  A.  S.  Edwards 
arazthy.  We  cannot  see  that  this  finding  was  not  sustained 
le  evidence,"    And  upon  the  same  principle  where  the  court 

a  written  opinion  containing  a  statement  of  the  facts  it  was 
ited  as  a  finding.** 

<r  is  the  fact  that  findings  of  fact  are  misplaced  and  appear 
r  the  head  of  "conclusions  of  law"  ground  for  a  reversal.*" 
is  believed,  however,  that  while   (as  in  the  above  cases)   it 

be  apparent  that  statements  placed  among  the  conclusions 
w  are  really  of  facts,  yet  that  where  the  statement  is  of  such 
iracter  that  it  is  not  dear  that  it  is  of  a  fact,  the  circumstance 
it  is  stated  as  a  conclusion  of  law  should  prevent  its  being 
dered  as  a  finding  of  fact.**"    And  the  supreme  court  has 

than  once  expressed  its  reluctance  to  take  doubtful  state- 
s  from  the  context  where  they  were  placed  by  the  judge  of 
rial  court,  and  treat  them  as  of  a  different  character.  Full 
Drity  should,  if  possible,  be  given  the  declaration  of  such 
e,  who,  by  incorporating  the  declaration  in  the  conclusions, 
izample,  signifies  that  he  has  reached  the  result  by  the  ap- 
tioD  of  the  law  to  the  facts.  At  least  some  weight  should 
iveu  hia  action  unless  the  error  is  clearly  a  misprision."* 

would  seem  to  be  the  guiding  rule  in  those  cases,  more  par- 
lily,  where  it  is  not  always  easy  to  determine  whether  the 
ment  is  a  finding  of  fact  or  a  conclusion  of  law,  and  its 
icter  is  determined  by  a  reference  to  the  context,  which  is 
to  control  in  some  cases,  as  in  the  case  of  ownership."'  But 
saees  themselves  illustrate  the  principle  involved."* 

SB  Cai,  148.  Also,  Curtis  t.  Boqoillu  ete.  Co., 

Uivk  ir    ^f,.nnr.    M    Pal    fi91  B  Aril.  62,  76  Pao.  612;  Gay  y.  Tounit 

MMk  T.   MeClnre    «    CaL  623.  ^^,^  ^j^_  j^^^_  ^^tah),  107  Pao.  237. 

■a  opiixon  la  aomethmg  very  d.f.  „,  g       ;      ^.       ^'   ^^     ^        ^ 

■       Z-  ■■■       .*^i  Mayo,  39  Cal.  282.        **  ^ 

ui  wbdiTiaion  4,  below.  ,1'^^  g^^i^^  ^  ^^^^  g„^   ,   B„^, 

See  Barton  v.   Burton,   79  Cal.  nett,  106  Cal.  514,  39  Pac.  922;  Niles 

21  Fac.  847;   Millard  t.  Legion  v.  Los  Angeles,  125  Cal.  572,  SB  Pac. 

onor,  81  Cal.  340,  22  Pac.  864;  190. 
pir  T.   Heard,   90   Cal.    221,   27  *3i  See  Levini  v.  HoTegno,  71  Cal. 

198;   MeCarthy   v.   Brown,   113  273,  12  Pae.  161;  Turner  v.  While.  73 

IS,  45    Pae.    14;     8anta   Paula  Cal.  299,  14  Pae.  794;  and  see  note  39, 

r  Work*  v.  Peralta,  113  Cal.  38,  supra. 

M.  168;   Hamilton  t,  Delti  ete.  *»•  See  Bath  v.  Valde*,  70  Cal.  3S0, 

lie  C»L  148,  50  Pac  378.  11  Pac.  724;  Foot  v.  Murphy,  72  CaL 
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3.  The  Findings  Should  not  Consist  of  Mere  Statements  of  E^ 
dence. — Mere  statements  of  the  evidence  are  of  no  validity,  eith 
in  pleadings  **  or  findings.  It  is  obviously  of  no  use  to  send  1 
a  part  of  the  evidence  in  a  finding.  For  the  supreme  court  ca 
not  know  that  the  omitted  evidence  did  not  countervail  the  pa 
sent  up.  If,  therefore,  any  part  of  the  evidence  ia  to  be  se 
up  the  whole  must  be,  or  at  least  all  that  is  material.  But  to  i 
corporate  all  the  material  evidence  in  the  findings  would  be 
turn  them  into  a  mere  transcript  of  the  evidence,  and  won 
compel  the  supreme  court  to  make  its  own  findings  from  the  e' 
deuce  sent  up,  and  so  to  act  as  a  court  of  original  jurisdictic 
Accordingly,  it  is  well  settled  that  a  mere  statement  of  the  e' 
dence  cannot  be  accepted  as  a  finding/'  Nor  does  a  stateme 
that  no  evidence  was  given  upon  any  point  amount  to  a  findii 
upon  it.**  But  as  above  shown,  a  finding  of  probative  facts  fn 
which  the  ultimate  fact  necessarily  follows  is  sufficient." 


104,  13  Pac.  163;  Hunter  r.  Milam, 
133  CbI.  601,  65  Pac.  l(f!9;  Adam* 
V.  Hopkins,  144  Cal.  19,  77  Pac.  712; 
Kidwell  T.  Ketler,  146  Cal.  13,  76 
Pac.  S14;  and  caaes  cited  in  pievioua 
notes,  40  et  aeq.  Also,  In  re  Blake's 
Estate,  157  Cal.  448,  108  Pac.  287. 

**  See  cases  cited  in  note  48,  beloi*. 

*»  See  Heredink  y.  EoltDn,  16  Cal. 
103;  Uurlburt  v.  Jones,  25  Cal.  225; 
Hidden  v.'Jordan,  28  Cal.  301;  Pico 
T.  Cujas,  47  Cal.  174;  Rice  v.  Inskeop, 
34  Cal.  224;  Packard  t.  Johnson,  67 
Cal.  180;  Knight  t.  Roche,  56  CaL 
15;  Hibernia  etc.  Soc.  v.  Moore,  68 
Cal.  166,  8  Pac.  824 ;  Board  of  Edu- 
cation T.  Martin,  92  Cal.  209,  28  Pac. 
799.  And  it  is  nell  understood  that 
the  fiadingfl  are  not  the  place  for  the 
evidence.  Ombanm  v.  His  Creditors, 
Bl  Cal.  *55. 

•s  Campbell  v.  Buckman,  49  Cal. 
362;  and  see  Speegle  t.  Leese,  SI  Cal. 
415. 

»'  See  subdivision  2  above. 

Averment)  of  Evideriee  tn  Plead- 
ing.— As  has  bioen  shown  (see  subdi- 
vision 1,  above),  it  is  sufficient  if 
facts  are  stated  in  findings  in  the 
same  waj  thej  are  stated  in  pleadings. 
And  in  view  of  this  it  may  be  of 
service  to  give  some  of  the  decisions 
in  relation  to  averments  of  evidence 
in  pleading. 

An  allegation  in  a  complaint  in  par- 
tition that  one  of  tbe  parties  "exe- 


cuted  an   instmrneot   in   writing, 
record   in   Book   A   of    Deeds,   Ma 

County  Records,  page  257,  purport! 
to  convey  to  John  Tustin  a  spec 
tract  of  one  hundred  and  sixty  ac 
of  land  by  metes  and  bounda,  ■ 
being  portion  of  said  raneho,"  is 
allegation  of  mere  evidence  irh 
might  bo  stricken  from  the  complai 
and  must  be  regarded  as  surplusa, 
Qates  V.  Salmon,  46  Cal.  361.  A] 
gations  of  conversations  which  tc 
place  at  the  time  a  paper  was  mgni 
and  of  assertions  and  admissions 
parties  concerning  their  rights  or  I 
bilitiet  are  matters  of  evidenco  mere 
and  should  be  stricken  out  on  moti< 
Boweu  V.  Aubrey,  22  Cal.  566. 
ejectment  averments  eonceminoi  1 
deraignment  of  title  are  mere  evidet 
{Coryell  v.  Cain,  16  Cal.  567,  5  Mo 
Min.  Rep.  226),  and  need  not  be  i 
nied.  Biter  v.  Jewell,  33  Cal.  92. 
an  action  to  set  aside  certain  convi 
ances  as  fraudulent  it  is  useless 
give  a  history  of  the  manner  in  wh: 
plaintiff  acquired  his  title.  But  it 
proper  to  give  a  history  of  the  alleg 
fraudulent  conveyances  as  part  of  1 
scheme  to  defraud  plaintiff.  Perk 
V.  Center,  35  Cal.  713.  In  trover  : 
sheep  where  the  plaintiff  relies  on 
transfer  of  the  sneep  to  him,  wh 
transfer  the  defendant  elaima  to 
fraudulent,  allegations  in  tbe  ansi 
respecting  tbe    poasetsion    and    p 


Digitized  ByGOOgle 


S212 

4.  Tk»  Pacts  Should  ht  Stated  Directly  and  Positively  Witkout 
Argument  or  Hypothens. — It  has  already  been  shown  that  the  find' 
iogs  ahould  be  of  the  facts,  aVoidisg  coDcltuions  of  lav  on  the 
one  hand  and  statements  of  mere  eridenee  on  the  other.  And 
the  facts  ahonld  be  stated  directly  and  positively,  without  admix- 
tnre  of  hypothesis  or  argument.  This  has  several  times  been 
laid  down  by  the  conrt.  Thus,  in  Hidden  v.  Jordan/*  Sawyer, 
J.,  delivering  the  opinion,  said:  "In  many  instances  the  finding 
is  an  opinion  rather  than  a  finding  of  facts  and  conclusion  of 
law.  In  it  the  facts  found,  a  rehearsal  of  evidence,  without  stat- 
ing the  fact  supposed  to  be  proven  by  it,  conclusions  of  law  and 
argument,  are  all  mixed  up  in  such  a  way  that  it  is  difficult,  if 
not  impossible,  to  tell  what  the  ascertained  facts  of  the  case  are. 
The  finding  of  facts  and  conclusions  of  law  contemplated  by  the' 
statute  is  something  different  from  an  opinion.  The  finding 
should  consist  of  a  ooncise,  distinct,  pointed  and  separate  state- 
ment of  each  specific,  essential  fact  established  by  the  evidence, 
in  its  proper  order,  without  any  of  the  testimony  by  which  the 
facts  are  proved,  followed  by  a  similar  statement  of  the  conclu- 
sions of  law  drawn  from  the  facts  thus  found.  This  is  the  find- 
ing contemplated  by  the  statute  which  is  to  be  annexed  to  and 
form  part  of  the  judgment-roU.  If  an  opinion  is  written,  and  we 
are  always  glad  to  find  one  in  the  transcript,  it  should  be  entirely 
separate  from  the  finding  and  filed  among  the  papers  in  the  case." 
So  in  James  v.  Williams,**  Rhodes,  J.,  delivering  the  opinion, 
said:  "The  opinion  of  the  judge  who  tried  the  cause,  stating  the 
evidence  or  his  analysis  of  it,  or  some  portion  of  either,  coupled 
with  the  reasons  for  his  mlings,  is  always  valuable  and  generally 

tended   Mie   of   the   iheep,   the   place  mentj,  btb  at  moit  avermenta  of  eri- 

where  thej  were,  and  the  panou  who  draca   to   prove   the   new   promiBe   or 

bad  charge  of  tbetn,  are  mere  matters  aclcnowledgnieDt,  and  need  not  be  de- 

of  evidence.     Moore   v,   Mnrdock,   26  nied.     Wormouth    v.    Hatch,    33    Cal. 

Cal.  514.     Id  an  action  of  replevin  for  121.     An  allegation  that  the  defend- 

wood  the  ultimate  fact  to  m  averred  ant  "aeaumed  to  eieroiee  and  did  ei- 

U  the  ownership  of  the  wood.     Aver-  ercise  acts  of   control  over  and   poB- 

mente  of   the  owneribip  of   the  land  aeBiion  of  portiona  of  said  raccho     ie 

from  which  it  was  cut  ant  mere  eri-  not  eqnivBlent  to  an  averment  that  he 

dence.     Orewell  v.   Walden,    23    Cal.  had  actual  posseuion  of  Baid   raneho 

163.     Upon  a  question  of  the  statute  or  any  part  of  it.     Brennan  v.  Ford, 

of  limitations,  averments  in  the  com-  4S  Cal.  7. 

plaint  to  the  effect  that  the  defend-  „       ^                ^            ^. 

w"  ^^V?;  ™™Pnt  nnn.  .hl'nS?-        Co-  «■•  Bank.  18  Utah,  87,  72  Am.  St. 
indorsed  Buch  payment  upon  the  note,       _        --.    _J  _       _„  '      ' 

aad  took  receipts  therefor,  and  made       ^P"  '^''  °^  *^**'  '''• 

entriea  in  their  books  of  meb  paj-  lo  31   Cal.   Ell. 
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of  ^eat  assistance  to  the  appellate  court  in  their  examinati 
of  the  questions  ariaing  upon  motion  for  new  trial  or  bill  of  4 
ceptiona  or  statement  on  appeal ;  but  neither  the  opinion  nor  t 
evidence  form  a  part  of  the  findings  of  fact,  though  it  may  ht 
pen  to  be  incorporated  tberiein.  The  findings  in  this  case  are  lial 
to  the  objections  noticed  in  the  opinion  of  Mr.  Justice  Saw; 
in  Hidden  v,  Jordan."  So,  in  MeClory  v.  McClory,^^  Sanderw 
J.,  delivering  the  opinion,  said:  "It  is  a  gross  misnomer  to  c 
this  a  'finding  of  facts'  within  the  meaning  of  the  Practice  Act 
it  is  merely  an  opinion  by  the  judge,  in  which  he  states  his  k 
sons  why,  in  his  judgment,  the  finding  of  facts  ought  to  be  agaii 
the  plaintiff  and  in  favor  of  the  defendants.  We  cannot  r^« 
it  aa  a  finding ;  to  do  so  would  be  to  countenance  a  practice  whi 
we  have  repeatedly  denounced  as  wholly  at  variance  with  1 
meaning  and  intent  of  the  Practice  Act  in-  relation  to  findin 
(Hidden  v.  Jordan,  28  CaL  301;  Jonea  v.  Block,  30  Cal.  21 
James  v.  Williams,  31  Cal.  211.)"  So,  in  Figg  v.  Mayo,"  Cra 
ett,  J.,  delivering  the  opinion,  said:  "We  have  had  occasion  vt 
often  to  animadvert  upon  the  practice  of  blending  together 
the  findings  in  a  confused  mass  the  facts  found  and  the  cone 
gions  of  law.  But,  from  the  example  now  before  us,  our  p 
vious  admonitions  appear  to  have  had  but  little  effect  in  correcti 
a  most  pernicious  practice.  In  such  cases,  when  the  facta  are 
obscurely  found,  or  are  so  blended  with  legal  conclusions  as 
render  it  doubtful  whether  the  facts  are  only  hypothetica 
atated,  we  must  disregard  it  as  a  finding  of  fact."  And  so 
other  cases."  Findings  must  not  be  uncertain,**  ai^umen 
tive,'"  nor  alternative  in  form."* 

5.  The  Findings  Should  not  be  Conlradiciory. — It  is  manif 
that  if  two  findings  are  in  direct  contradiction  of  each  other, 
is  impossible  for  the  appellate  court  to  know  which  states  i 
truth,  and  the  case  is  no  better  than  if  the  issue  had  been  li 
unfound.     Accordingly,  it  has  been  held  that  contradictory  fit 

tL  38  Cal.  G75.  to  iincwtain  verdicts,  see  aection  I 

«i  29  Cal.  262.  ante. 

Mil.  B«p.  395;'jone.  V.  Block,  30  Cal  fL -^^^  ^*- flS^P;  ^Ij  ^!j   f*^,  t 

227;  Mathews  y.  Km«d,  41  Cal.  512.  "^  *^«'»  '■  ^^^*^-  «  Cal.  1,  23  I 

"  Kelly  7.  McKibbin,  63  Cal.  13;  '''^"• 
but  Bee   a.   C,   54   Cal.    192;    SloM   T. 

AUman,  64  CaL  47,  30  Pac  574.    As 
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ings  will  not  snpport  a  judgment.*"  Findings,  however,  Bhoold 
be  construed  together**  and  reconciled,  if  possible,  and  if  they 
contain  no  material  cantradictions  or  inconsiatencies,  they  will 
be  upheld."*  "Where  a  finding  of  fact  is  susceptible  of  two  con- 
Btructioos,  one  of  which  is  sopported  by  the  evidence  and  the 
other  is  not,  only  that  which  is  so  supported  will  be  considered.*** 
It  matters  not  that  the  finding  accepted  is  inconsistent  with  other 
findings  and  with  the  indgment.**°  But  the  rule  as  to  contra- 
dictory findings  applies  only  to  those  wbic^  are  material,  and  it 
is  not  reversible  error  where  immaterial  findings  are  contradic- 
tory.*** 

Findings  that  are  self-contradictory  are  said  to  be  particularly 
obnoxious.***  Contradictory  findings  are  sometimes  said  to  be 
"against  law."**' 

6.  How  Findings  are  io  he  Construed. — Aa  has  been  stated, 
findings  must  be  construed  with  some  reference  to  the  way  the 
facts  are  alleged.**  And  they  must  be  construed  together.  "It 
is  elementary  that  if  findings  of  fact  are  reasonably  susceptible 
of  such  a  construction  as  will  support  the  ju<^ment,  they  must 
receive  that  construction  rather  than  one  that  will  not  so  sup* 
port  it.'"^'    They' must  therefore  not  only  be  construed  together, 


»  B«e«  T.  Corcoran,  52  Cal.  495; 
U&nl7  V.  Honlett,  55  Cal.  94;  Slo« 
T.  AUmaD,  64  Cal.  47,  30  Pae.  574; 
Kerna  y.  McKean,  63  Cal.  411,  4  Pac. 
404;  OoDid  V.  Stafford,  77  Cal.  66, 
18  Pac.  879;  lieoioed  t.  Castle,  78 
Cal.  454,  18  Pac.  872,  21  Pac.  11; 
Snodgrasa  7.  Parks,  7»  Cal.  55,  21 
Pae.  42B;  Langan  t.  Laugsn,  60  Cal. 
186,  E8  Pac.  764;  Jackson  v.  Tor- 
rance, 83  Cal.  531,  23  Pae.  693 ;  Fel- 
ton  T.  Le  Breton,  92  Cal.  457,  28  Pae. 
490;  DoTBSj'  t.  Newcoinber,  121  Cal. 
213,  63  Pae.  K7;  Tuohy  v.  Wooda, 
122  CaL  865,  55  Pac.  683;  Mc- 
Elligott  T.  Krogh,  151  Cal.  120,  BO 
Pac.  823,  A*  to  when  flndings  are 
eontTadictory,  see  Banante  v.  Oar- 
ran,  50  Cal:  112;  Smitb  t.  Acker, 
52  CaL  217.  As  to  contradictory  ver- 
dicte,  se«  section  235,  ante.  As  to 
eontradictory  instructions,  see  aection 
123,  ante. 

"  See  inbdiTision  6,  below. 

■■>  Snodffraw  t.  Parka,  7&  CaL  55, 
21  Pac  429. 


Mb  Felton  v.  Le  Breton,  93  Cal. 
457,   2S   Pae.   490. 

BSD  Felton  v.  Le  Breton,  92  Cal. 
45T,  28  Pae.  490. 

Bsd  Tnohy  v.  Wooda,  122  CaL  665, 
5S  Pac.  683. 

•»•  Jackscc  V.  Torrance,  S3  Cal. 
521,   23   Pae.   695. 

)■•  See  aection  99,  ante. 

"  See  Bubdivieion  1,  inbhead  b. 

■t>  People  V.  MeCue,  150  Cal.  195, 
88  Pac  899.  And  see  Barthel  t. 
Board  of  Education,  153  Cal.  376,  96 
Pac.  892 ;  Zihn  t.  Zifan,  153  CaL  405, 
95  Pac.  863;  Corea  v.  Hignera,  153 
CaL  451,  95  Pac.  882,  17  L.  B.  A.,  N. 
S.,  1018. 

That  findinffs  muat  all  ba  construed 
together  was  field  in  EI  Seno  ete.  Co. 
T.  Jennison,  5  Okl.  759,  50  Pac.  144; 
Bcftverhead  Canal  Co.  v.  Dillon  etc. 
Co.,  34  Mont.  135,  85  Pae.  880;  Cant- 
irell  T.  Nann,  45  Wash.  536,  88  Pac. 
1023.  The  findiogn  must  be  liberally 
construed  in  support  of  the  judgment. 
Fouch  V.  Bates,  18  Idaho,  374,  110 
Pae.  265. 
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bnt  mast  b«  so  construed,  if  possible,  to  support  the  jndgn 
rather  than  to  destroy  it.  la  Murray  v.  Tulare  Irr.  Oo."*  tht 
preme  court  held  that  findings  must  be  construed  togethei 
harmony,  if  possible,  so  as  to  justify  the  conclusion  reached  by 
court;  and  in  another  case"'  it  was  said  that  "findings  are  t 
liberally  construed  in  support  of  a  judgment,  and,  if  posa 
are  to  be  reconciled  bo  as  to  prevent  any  conflict  upon  mat 
points,  and  unless  the  conflict  is  clear,  and  the  findings  incap 
of  being  harmoniously  construed,  a  judgment  will  not  be  reve 
on  the  ground  of  a  conflict  in  the  findings."  Again;  "Wf 
not  think  the  court  should  strain  the  language  of  the  flndin 
make  out  a  ease  of  conflict.""*  And,  "The  findings  of  a  c 
cannot  be  altogether  detached  from  each  other  and  conaid 
piecemeal."*  If  a  particular  finding  be  doubtful  or  obscure, 
erence  may  be  had  to  the  context  for  the  purpose  of  aseertai 
the  meaning.""  But  the  court  has  gone  even  farther,  and 
held  tbat  "the  findings  of  a  trial  ooart  are  to  receive  su< 
construction  as  will  uphold  rather  than  defeat  its  judgi 
thereon,  and  whenever,  from  the  facts  found  by  it,  other  i 
may  be  inferred  which  will  support  the  judgment,  such  ii 
ence  will  be  deemed  to  have  been  made  by  the  trial  court, 
upon  an  appeal  from  that  judgment,  this  court  will  not  c 
from  those  facts  any  inference  of  fact  contrary  to  thst  w 
may  have  been  drawn  by  the  trial  court  for  the  purpose  of 
dering  the  judgment."" 

*Tb  120  Cal.  311,  49  Pae.  563,  52  Heston-Hobioii  ete.  Offleei  r.  A 

Pac  SSe.  145  Cal.   282,   73   Pfte.   T2I;   Uil 

•'"  Ames   T.   San   Diego,    101     Cal.  v.  Hotchinson,  142  Cal.  404,  76 

890,  35  Pso.  1005;  and  sm  Paine  t.  55;   Haigbt  v.  Haight,  151  Cal 

BaD  Bernardino  ete.  Co.,  143  Cal.  ftSl,  ^^  P""'  "7;  and  see  eaaes  eiU 

77  Pac.  659.  ""te  59,  below. 

"d  Alhambra  Water  Co,  v.  Biehard-  7^'\^-p^'"Ti»  ''^9^1°°^'  V 

BOn.   72   Cal.   598,   14   Pac.   37S;    and  ^Ji   ^^'ir     t-        nn  ^"i  ^^ 

o.i.  n  U..I      -     09   f.i     a<iQ    OB  Warren  v.  Hopkins,  110  CaL  50i 

BchalU    V.    McLean,    93    Ual.    62)1,    2S  tj_.      aoa      b-  ._i tii_ii_     . 

r,       incq  rM.    HBO;    KraBity   T.    Wollpert, 

"•^^  ■'"^^-  Cal.   338,  88   Pac.   309;   People'i 

"*  Or  "dug  up  from  the  rums  of  Bank    v.    Eickard,    139   Cal.    281 

ancient    cities    at    differeut    epochs."  pg^,   ggg.    Ripper^an   v.-Woldj, 

Alhambra  Water  Co.  t.  Ricnardeon,  72  q^\    557    gj   p^c    276 
Cal.  598,  14  Pac.  379,  The     langiago'    of  '  u     «qui 

M  Millard    v.    Hathaway,    27     Cal,  finding   should   be   constnied,   if 

119;  Kimball  v.  Lobmaa,  31  Cal.  154;  aible,  to  haraioniie  with  the  plead 

Polack  V.  McGrath,  38  Cal.  686;   Al-  and  to  support  the  judgment.     ^ 

hambra  Water  Co.  v.  Richardson,  72  lock  v.  Mauciet,  10  Or.   166;   B 

Cal.  596.  14  Fac  379;  Scbulti  t.  Mc-  t.  Sabion,  10  Ner.  217,  A  Morr. 

Lean,    93    CaL    329,    28   Pac    1053;  Bep.  S73. 
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§  343.  Oonolndoni  of  Law. — The  provisioa  of  the  statote  is 
that  "the  facts  found  and  conclusions  of  law  muat  be  aeinratelr 
stated."*  The  interpretation  placed  upon  this  Unguage  hj  most 
practitioners  is  that  it  ia  necessary  to  state  the  principles  or 
roles  of  law  which  govern  the  decisioiL  as  applied  to  the  facts 
found,  such  principles  or  rules  to  be  stated,  separately  from 
the  facts.  In  Emerio  t.  AlTsrado,"  Thornton,  J.,  for  the  court 
said: 

"The  statute  requires  of  the  court  in  giring  the  decision,  to 
state  separately  the  fact4  found  and  the  conclusions  of  law. 
We  interpret  this  to  require  of  the  court  to  find  the  facts  spe- 
cially unmixed  with  the  law,  so  that  the  judicial  mind  may  see 
that  the  conclusion  of  law  is  a  deduction  of  the  law  from  the 
facto — and  unmixed  and  ultimate  facts — found." 

It  is  probable  that  this  is  what  the  provision  means;  but,  if 
so,  it  is  merely  directory.  For,  if  the  judgment  which  is  di- 
rected and  entered  is  right  upon  the  facts  found,  it  makes  no 
difference  that  it  is  not  in  accordance  with  the  "conclusions' of 
law"  of  the  kind  above  mentioned.  A  judgment  which  is  right 
will  not  be  reversed  because  wrong  reasons  were  given  for  it. 
This  is  a  general  rule,  as  is  elsewhere  shown,*  and  it  has  been 
held  to  apply  in  the  case  under  consideration.  Thus,  in  Helm 
V.  Dumars,*  Heydenfeldt,  J.,  delivering  the  opinion,  said:  "Some 
of  the  conclusions  of  law  attained  by  the  court  below  may  prop- 
erly be  complained  of  as  erroneous,  but  a  judgment  which  is 
right  will  not  be  reversed  because  it  was  rendered  upon  a 
wrong  reason."  So,  in  HaEBey  v.  Maier,*  Baldwin,  J.,  deliv- 
ering the  opinion,  said;  "The  jndgment  was  right  on  the  un- 
disputed facts,  though  s  wrong  reason  was  given  for  it.  But 
we  do  not  reverse  for  what  we  regard  as  bad  logic,  but  for  what 
we  consider  bad  law."  The  same  point  was  decided  in  Kidd 
V.  Teeple;*  and  in  the  recent  case  of  Davis  v.  Baugh,*  where  it 
was  contended  that  there  should  be  a  reversal  because  "the 
findings  and  conclusions  of  the  court  are  inconsistent  with  each 
other,"  MeEiufitry,  J.,  delivering  the  opinion,  said:  "Where  some 
of  the  oondusions  of  law  in  a  decision  are  not  properly  drawn 

t  SeetioD  fl33,  Code  of  Civil  Procp-  ■  3  Cal.    494;  and   aeo    Bleven  r. 

dore;     old     ProetiM    Act,    mc    180  Freer,  10  CaL  ITS. 
(Lawt  1851,  p.  78).  *  13  Cal.  13. 

1'  04  Cal.  529,  2  Pae.  418.  ■  22  Cbl.  259. 

■  Bee  Metion  284,  pMl,  •  G9  Cal.  SS8. 
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from  the  facts  found,  this  is  no  ground  for  Teveraing  the 
ment,  if  the  altimate  coDcIosion  apon  which  the  judg 
resbs  ia  not  erroneous  in  view  of  the  facts  found.  In  snch 
the  minor  conclusions  are  at  most  but  errors — erroneous  d 
tions  which  do  not  injure  the  party  complaining  of  them." 

It  follows  from  these  decisions  that  if  the  "conclusioi 
law"  which  are  ordinarily  appended'  to  findings  cannot  bf 
ferentiated  from  the  written  "opinion"  of  the  trial  judge, 
ing  his  reasons  for  deducing  the  judgment  from  the  fine 
which  is  sometimes  appended  to  the  papers  in  a  ease,  such 
clusiona  of  law  are  unnecessary,  and  if  bo,  they  had  hett< 
omitted.  But  while  it  ia  true  that  the  only  useful  pu 
which  "conclusions  of  law"  serve  is  to  inform  the  clerk 
what  judgment  is  to  be  entered,'  and  this  purpose  is  fulfiUt 
a  "conclusion"  that  the  prevailing  party  "is  entitled"  to 
tain  relief  (stating  it)  without  giving  any  reasons  what 
and  while  the  actual  "conclusions  of  law"  are  always  mei^ 
arid  are  superseded  by  the  judgment,'"  no  decision  of  the  app 
eourts  has  ever  gone  to  the  length  of  holding  that  the  conci 
of  law,  aa  a  legal  deduction  from  the  findings  of  fact,  can 
be  wholly  dispensed  with. 

In  Butler  v.  Beach,*  the  following  conclusions  of  law,  v 
"and  aa  a  matter  of  law  resulting  from  the  foregoing  findin 
fact,  I  do  further  find  that  the  plaintiff  is  entitled  to  have 
recover  of  the  defendant  the  sum  of  four  thousand  five  but 
and  ten  dollars  and  seventy-five  cents," — was  held  to  bs 
cient. 

So,  also,  was,  "Let  judgment  be  entered  in  accordance 
the  fore^ing  findings,  in  favor  of  the  plaintiff,  for  the  rei 

*  A  cause  OMy  be  decided  bj  tlm-  It  it  commoa  to  speak  of  Bach  "( 

plj  filing  the  findiags.     No  aonounee-  Eta   EOmething   neceBsary.     But  i 

meot  from  tbe  bench  or  entrj  ia  the  no  place  utiiTot  the  STStem  ef  e: 

daily  minute-boolt  is  neceBsary.     And  findings.     Uader     that     Byetein 

in  Euch  case   the    coccIuaionB  of  law  "coDClusions    of    law"    eooatitul 

constitute   the  only   order    for   judg-  order  for  jadgment. 
ment  which  is  made.     It  is  customary,  ''*  Robert*  v.  Hall,  147  Cal.  i 

however,   to   make   the   aaDOuncemeot  Pac.  66;  Mentooe  Irr.  Co,  t.  Rei 

from  the  bench  as  a  conveniGnt  way  etc  Co.,  156  Cal.  323,  100  Pac. 

of   notifying   the   attorneys;   and   the  22  L.  B.  A.,  N.  S.,  383,  17  Ann 

clerk  usually  enters  in  hie  minutea  an  1222. 

"order"  in    accordance    with    the  aa-  a  55  Cal.  28;  and  look  at  Ly 

nwincement.    This  is  so  custooMry  that  Leimback,  29  CaL  139, 
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tioD  of  the  premises,  and  for  his  coats  and  disbTirsemeiita  in  this 
Action. ' '  •• 

In  Blish  T.  McConiick  *"'  it  was  recited  in  th«  decree  that  find^ 
ings  of  fact  and  conclusions  of  law  had  been  filed,  and  in  the 
findings,  after  setting  forth  the  facts  under  seven  subdivisions, 
tliere  was  add«d,  "Upon  the  coneluaicws  of  law  and  the  foregoing 
facts,  the  court  finds  that  the  plaintiff  have  no  cause  of  action 
herein  against  the  defendanta,  and  the  defendants  are  entitled 
to  a  jadgm^it  against  the  plaintiff  for  the  costs  of  this  action, 
taxed  at  $ ."  This  was  held  to  be  sufficient  as  a  conclu- 
sion of  law. 

There  is  at  least  one  decision  to  the  effect  that  the  supreme  court 
will  disregard  erroneous  conclusions  of  law,  and  direct  entry  of 
judgment  in  the  trial  court  in  accordance  with  the  findings." 


■•  Mnrplijr  t.  Sunder,  67  CU.  451, 
8  Pac.  2.  See,  also,  B«a  t.  Haffen- 
den,  116  C&l.  S96,  48  Pac  715,  where 
it  was  held  that  the  direction,  "Let 
judgment  and  decree  be  entered  ae- 
cordingly,"  followed  the  findingB  and 
was  a  Buffleient  statenieDt  of  the  con- 
eluaiong  of  law;  and  see  Miller  t. 
Ilickec,   &2   CaL    2S9,   28    Pac.    339, 

'  where  there  was  not  erea  this  mach, 
and  where  the  supreme  court  held 
that  in  a  ease  where  a  eoneluBion  as 
to  constructive  notice  necessaritj  fol- 
lowed from  the  facta  found,  an  ex- 
press conclusion  of  law  waa  imma- 
terial. Theee  eaees  Beem  to  have  been 
controlled  bj  the  rule  that  wbere  the 
rights  of  the  losine  part;  are  unaf- 
fected, and  the  judgment  must  have 
been  the  aame  in  any  event,  errors  or 
informalities  which  do  not  affect  the 
substantial  rights  of  the  parties  must 
be  disregarded.  Bee  seetion  175,  Cal- 
ifornia Code  of  Civil  Froeednre. 

A  conclusion  that  the  plaintiff  is 
entitled  to  judgment  against  the  de- 
fendant for  the  sum  found  due  and 
the  forecloBurs  of  his  lien  upon  the 
property  descrilwd,  and  to  l»ve  the 
same  sold  to  satiafj'  the  judgment. 
Is    a   sufficient    conclusion.     EI   Beuo 

'  etc.  Co.  V.  Jenniaon,  5  OU.  7G9,  50 
Pac.   144. 

'      n  15  Utah,  IBS,  «  Pac  589. 

X  Overacre  v.  Blaka,  82  Cat.  77, 
22  Pac  979.  In  Gaffnev  v.  Me- 
grath,   11  Wash.   456,  39  Pac   973, 


it  waa   held  that  where   the  isBue  Is 

not  complicated,  and  the  facts  found 
lead  to  but  one  concluuon,  the  conclu- 
eiona  of  law  need  noi  be  separately 
atated.  Thia  ia  doubtful  law,  bow- 
ever,  to  say  the  least. 

The  supreme  court  of  Idaho,  in 
Dukes  V.  Commissioners,  17  Idaho 
736,  107  Pac.  491,  thus  coustiued 
section  4407,  Bevieed  Codes  of  that 
atate:  "Section  4407,  Bevieed  Codes, 
provides:  'In  giving  the  decision  the 
facts  found  and  conclusions  of  law 
must  be  separately  stated.  Judgment 
upon  the  decision  most  be  entered  ac- 
cordingly.' Under  this  statute  the 
court  makes  its  findings  and  conclu- 
Bions  of  law,  and  bases  tbe  judgment 
npon  the  aame;  but  there  ia  nothing 
in  the  statute  requiring  that  the  judg- 
ment should  be  written  npon  a  sepa- 
rate piece  of  paper  from  the  flndiugs, 
and  we  ere  not  adviaed  of  any  reason 
why  this  should  be  required.  As  long 
as  the  court  complies  with  the  Btstute 
by  making  flndinga  and  eonctusiona 
of  law,  and  states  them  separatelyj 
followed  by  a  judgment  baaed  there- 
on, it  can  make  no  difference  whether 
thej  are  written  on  one  or  two  dif- 
ferent  pieces   of   paper." 

In  Shephard  v.  Gove,  26  Wash.  452, 
67  Pac.  256,  it  was  held  that  the  provi- 
aion  Bt  to  the  separate  statement  of 
the  findings  and  conclusjona  was  com- 
plied with  where  they  were  incorpo- 
rated under  separate  titles,  and  that 
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Snch  a  practice,  if  it  were  imivenal,  would  dispense  with  the 
special  procedure  provided  in  sections  663  and  663s,  Code  of  Civil 
Procednre,  at  least  so  far  as  those  sections  relate  to  erroneous 
conclusions  of  law.  Bat  the  court  will  disregard  statements  in 
the  cooclusions  of  law  which  are  only  anrplusage.*' 

The  rule  of  separate  statement  applies  where  the  action  is  dis- 
missed equally  as  in  other  cases.**  Bat  it  is  restricted,  at  least 
in  some  jurisdictions,  to  actions  at  law  and  not  to  equitable  or 
probate  proceedings." 

§  244.  Effect  of  Findingi. — ^Findings  on  oondusive  if  not 
attacked  in  the  mode  prescribed  by  the  statute.  In  the  early 
history  of  the  court  it  was  supposed  that  this  rule  did  not  apply 
to  equity  cases.  It  was  at  that  time  supposed  that,  as  under 
the  old  chancery  practice,  an  appeal  took  up  the  whole  case,  and 
that  the  appellate  court  examined  the  evidence  as  if  it  were  a 
court  of  original  jurisdiction.  But  this  theory  was  soon  exploded, 
and  the  rule  that  findings  were  conclusive  in  all  cases  unless  at- 
tacked in  the  modes  pointed  out  by  statute  became  well  settled. 
The  subject  has  been  considered  in  another  place.' 

The  supreme  court  will  not  disturb  the  findings  of  fact  if  there 
be  a  substantial  confiict  in  the  evidence.* 

§  24S.  Preparation  of  FindiDgs. — ^With  reference  to  the 
proper  manner  of  preparing  findings,  under  the  system  of  im- 
plied findings,  Sanderson,  J.,  delivering  the  opinion  in  Tewksbory 
v.  Magraff,"  said : 

"The  practice  which' prevails  to  a  very  considerable  extent,  if 
not  universally,  of  allowing  the  successful  party  to  draw  the  find- 
it  was  DOt  QMessarj  to  briog  them  that  no  enforceable  contract  existed 
niuler   separate   eovers.  between  the  parties  was  bald  to  be  k 

Where     fiDdicga     and     conclusions       combined  finding  and  eonelosion,  and 
were  written  on   the  same  page,   bat       not    sulGctent.     Cbadwick   t.   Arnold, 
clearlj  segregated  by  separata  state-      34  Utah,  i%.  9S  Pm.  527, 
ment  and  parsgmph,  they  wiere  aepa-  "  Thompson    t.    Hays,    24    XTtah, 

rately  stated,     Pcirce  v.   Wheeler,  44       273,   67   Pac.   670. 
Wash.  32fl,  87  Pac.  361.  »•  Slajton  v.  Felt,  40  Wash.  1,  S2 

In   Garr-Scott   Co.   v,   8paulainff,   £       Pac.  173. 
N.  D.  414,  51  N.  W.  867,  it  was  leld  »i  in     re     Farnham's     Estate,     41 

that  the  provision  reqniring  the  sepa-  Wash.  570,  84  Pae.  602;  Peirce  v. 
ratfl  statement  of  findings  and  con-  Wheeler,  44  Wash,  326,  87  Pac  881. 
elusions   is   mandatory.  ,  See  section  96,  oitJe. 

Upon  a  suit  to  have  the  bolder  or  „  „„'  , 

the   legal    title   adjudged  a    trustee,         *  »«•  ■«='«"'  ^88,  pott. 
founded  npon  a  contract,  a  fluding         u  SS  Cal  83T. 
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ings  after  tlie  jadgnient  of  the  court  has  been  anaonnced,  does 
not  favor  the  end  which  a  finding  is  designed  to  accomplish.  To 
be  of  any  ose  nnder  the  operation  of  section  180,  as  amended  in 
1866,  the  finding  shonld  contain  all  the  facts  disclosed  by  the 
evidence,  which,  in  the  judgment  of  comisel  on  both  sides,  have 
any  bearing  npon  the  question  as  to  what  the  judgment  should 
be.  Unless  it  does,  it  is  no  better  than  a  general  verdict,  and 
wholly  fails  tc  accomplish  the  object  intended,  which  is  to  obviate 
the  necessity  of  a  motion  for  a  new  trial,  and  a  preparation  of 
a  statement  of  the  evidence  preliminary  to  an  appeal.  In  a  vast 
majority  of  cases  there  would  be  no  occasion  for  a  motion  for  a 
new  trial,  and  as  incidental  thereto,  for  the  trouble,  labor,  and 
expense  of  getting  up  a  record  upon  which  the  motion  is  to  be 
heard,  if  the  findings  were  what  they  were  designed  to  be,  and 
what  they  ought  to  be;  for  in  nine  cases  oat  of  ten,  where  the  trial 
is  by  the  court,  the  sole  controversy  here  is  as  to  whether  the  con- 
clusions of  law  are  correct.  In  all  such  cases  there  should  be, 
and  there  certainly  need  be,  no  occasion  for  a  motion  for  a  new 
trial,  or  for  bringing  the  evidence  to  this  court  in  any  form. 
Every  such  ease  ought  to  come  here  upon  the  judgment-roll.  But 
under  the  present  practice  in  getting  up  the  findings,  serious 
obstacles  are  thrown  in  the  way,  and  the  end  of  a  finding  often 
defeated,  and  therefore  a  motion  for  a  new  trial  attended  by 
delay,  labor,  and  expense  made  necessary.  Instead  of  announciDfi; 
its  judgment,  and  then,  if  findings  are  demanded  by  the  unsuccess- 
ful party,  directing  the  successful  party  to  draw  them,  it  would 
be  a  better  practice  for  the  court  to  first  ask  counsel  upon  both 
sides  if  they  desire  findings;  and  if  they  do,  reserve  its  judgment 
and  direct  each  side  to  prepare  and  submit  such  questions  of  fact 
as  they  desire  to  have  found.  This  being  done,  the  court  should 
answer  from  the  evidence  every  question  submitted,  and  then, 
having  first  determined  and  settled  all  the  facts,  pronounce  its 
judgment,  and  not  before.  By  such  a  course  a  defective  finding 
will  rarely  happen,  or  a  motion  for  a  new  trial  be  required.  If 
exceptions  have  been  taken  to  the  ruling  of  the  court  upon  de- 
murrers to  evidence,  they  can  be  embodied  in  bills  of  exceptions 
and  brought  up  for  review  in  that  form.  If,  however,  the  prac- 
tice of  first  announcing  the  judgment  and  preparing  the  finding;) 
afterward  is  followed,  the  court  ought  to  direct  the  losing  party 
to  draw  the  findings;  for  the  successful  party  under  the  operation 
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of  the  act  in  question  haa  no  motive  to  make  the  findings,  in 
first  instance,  at  leaat,  which  they  onght  to  be.  Under  the  for 
practice  the  successful  party  was  primarily  interested  in  ha' 
the  findings  full  and  oontplete  for  the  purpose  of  sustaining 
jadgment,  and  it  was  therefore  proper  that  he  should  be  alio 
to  draw  them;  but  under  the  present  practice  the  conditions 
inverted,  and  the  losing  party  haa  become  primarily  interests 
the  fullness  and  completeoess  of  the  findings,  and  by  parity 
reasoning,  he  should  be  allowed  to  draw  them.  The  course 
suggested,  however,  is  in  all  respects  the  better  practice." 

The  foregoing  expression  of  opinion  was  approved  in  sev 
subsequent  cases.*  The  old  Practice  Act  contained  no  provi 
in  regard  to  the  preparation  of  findings.  The  Code  of  Civil  ] 
eedure,  as  first  enacted,  contained  the  following:" 

"Sec.  635.  At  the  time  the  cause  is  submitted,  the  judge  i 
direct  either  or  both  of  the  parties  to  prepare  findings  of  fi 
unless  they  have  been  waived;  and  when  so  directed  the  pi 
must,  within  two  days,  prepare  and  serve  upon  his  adversary, 
submit  to  the  judge  such  findings;  and  may,  within  two  c 
thereafter,  briefly  suggest  in  writing  to  the  judge  why  he  des 
findings  upon  the  points  included  within  the  findings  prepared 
himself,  or  why  he  objects  to  findings  upon  the  points  inclu 
within  the  findings  prepared  by  his  adversary.  The  judge  i 
adopt,  modify,  or  reject  the  findings  so  submitted.  If  at  the  t 
of  the  submission  of  the  cause  the  judge  does  not  direct  the  p 
aration  of  findings,  or  if  none  are  prepared  and  submitted  wii 
the  time  prescribed,  or  those  prepared  are  rejected,  then  he  n 
himself  prepare  the  findings." 

This  section  was  repealed  in  1876,  Since  that  time  there 
been  no  statutory  provision  on  the  subject,  the  matter  being 
to  be  regulated  by  the  discretion  of  the  judge.  In  practice  the  i 
cessful  party  is  usually  directed  to  draft  the  findings,  and  too  oJ 
the  judge  signs  the  draft  presented  to  him  without  sufficient  ex 
ination.  This  practice  cannot  be  too  strongly  condemned.  It 
suits  in  the  preparation  by  the  attorney  of  findings  favorablt 
himself  on  every  issue,  while  the  judge  may  have  decided  in 
favor  OQ  some  only  of  the  issues.    In  view  of  the  rule  that  a  fi 

1  Emmal    v.    Webb,  36    Cal.    J97;  '•  A    similar    proWsion    is  to 

Prince  t.  Lvncb,  3S  CaL  S28,  98  Am.       found  in  rectian  7042,  Bevised  C 
Dec  427.    '  at  North  Dakota. 
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'  fact  will  not  be  disturbed  if  there  be  a  substantial  conflict 
evidence,  this  practice  results  in  the  grossest  injustice  to  the 
party.  It  is  the  duty  of  the  judge  to  make  his  own  find- 
He  may  with  perfect  propriety  require  either  or  both  eoun- 
draft  the  findings  they  desire.  But  that  is  only  to  lighten 
wr,  and  he  may  refuse  to  sign  the  findings  presented  to  him 
■  parties.**  To  adopt  any  such  draft  without  the  most  care- 
amination,  both  as  to  the  subject  matter  and  the  phraseology, 
.bdicate  one  of  his  most  important  functions,  and  utterly  sub- 
he  purpose  of  findings  as  stated  in  Tewksbury  v.  MagrafF, 
quoted.  Under  the  system  of  express  findings,  as  heretofore 
,  requests  for  findings  are  unnecessary.  The  court  must  find 
the  material  issues,  whether  requested  or  not,  and  it  is  not 
therefore,  to  refuse  findings  offered  for  his  acceptance  by 
party  to  the  cause.*'' 

ther  side  is  entitled  to  notice  of  the  time  and  place  at  which 
gs  will  be  signed.* 

dings  need  not  follow  any  special  form.  A  brief  expression 
fact  found  is  all  that  is  required,  provided  it  be  unequivocal 
pecifie.  It  may,  as  stated  above,  follow  the  pleadings,  as  to 
lanner  of  expression,  as  well  as  to  their  legal  substance,  so 
(  the  pleadings  give  expression  without  prolixity  or  useless 
eology  to  the  facta  averred.  The  practitioner  is  to  be  ad- 
however,  against  the  habit  that  formerly  prevailed  to  make 
□dings  consist  of  a  detailed  statement  of  the  evidence,  the 
ings,  and,  in  some  eases,  of  the  views  of  the  court  upon  mat- 
f  law.  This  is  a  practice  without  anything  whatever  to  com- 
it.  It  has  been  said  in  this  connection  that  if  it  is  desirable 
r  case  to  place  the  evidence  before  the  appellate  court,  a  mo- 
or a  new  trial  should  be  made.* 

!  practice  of  referring  to  extraneous  matter  in  findings  is  not 
y  means  a  commendable  one,  and  should  be  discouraged;  but 
sometimes  necessary.  Thus  where  the  reference  is  to  maps 
lats  on  file  for  a  definite  description  of  the  property  involved, 
1  held  to  be  excusable,  and  not  ground  for  reversal.* 

e  Porter  v.  Woodward,  57  Cal.  «  Hathaway  v.  Bjan,  35  CaL   1S8. 

.  _i.  J          -n.  iL  -.1.     TO    r-  1  'See  Boskowits  v.  Niekel,  97  Cal. 

lamhart    v.    Fulkerth,    73    Cat.  ,„    ,,   i,„„    itko 

J  Pac,  89.  ^*''  ^^  *^^''-  ''^■ 

ereiro  v.  Smith,  79  CaL  2Z2,  21  "  Mun?  t.   NixoD,   10  Idaho,   608. 

39.  79  Pac.   643. 
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Good  practice  requires  that  the  findinga  should  be  prepared  after 
they  have  been  settled,  so  that  they  may  be  presented  to  the  appel- 
late court  in  a  concrete  form.' 

§  246.  Filings  of  the  Findings— Time  of  Filing.— The  statute 
requires  that  where  the  cause  is  tried  by  the  court  sitting  without 
a  jury,  the  "decision  must  be  given  in  tvriting  and  filed  with  the 
clerk."  ^  And,  as  has  been  shown,  unless  sufficient  findings  be 
filed  or  waived  the  judgment  cannot  stand.*  In  the  lai^ruage  of 
Crockett,  J.,  in  Polhemus  v.  Carpenter*  "the  court  had  no  power 
to  render  an  oral  decision,  and  the  trial,  therefore,  was  not  ended 
until  written  findings  were  filed."  The  canse,  therefore,  is  not 
decided  until  written  findings  are  filed.  And  if  judgment  be  or- 
dered and  entered  before  findings  of  fact  are  filed  or  waived,  it 
will  be  set  aside.* 

In  Mace  v.  O'Beilley,*"  where  the  term  of  office  of  the  judge  who 
tried  the  case  expired  after  the  order  for  judgment  had  been  en- 
tered, but  before  the  findings  had  been  filed,  it  was  held  that  no 
valid  judgment  could  be  entered'  without  a  new  trial  being  had,  un- 
less the  parties  should  file  agreed  findings  or  waive  findings.  It 
was  also  held  that  if  a  judgment  should  be  entered  in  conformity 
with  the  order  of  the  judge,  after  the  expiration  of  his  term  of 
office,  in  the  absence  of  agreed  findings  or  a  waiver  of  findings,  such 
an  order  might  be  set  aside  on  motion  of  the  party  in  whose  favor 
the  judgment  ran,  without  notice  to  the  opposite  party,  notwith- 
standing the  latter  offers  to  waive  findings,  or  to  have  them  made 
by  the  new  judge,  and  tenders  the  amonnt  of  the  judgment. 

The  mere  signing  of  the  findings  does  not  amount  to  a  decision. 
Accordingly,  where  the  findings  were  signed  in  another  county 
from  that  in  which  the  action  was  pending,  and  forwarded  to  the 
clerk,  it  was  held  that  the  fact  that  the  signature  of  the  judge  was 

»  Turner  v.  Creech,  58  Wa»h.  439,  jadgment;  and  if  the  appeal  ia  from 

108   Pac   1084.  the  judgment,  it  will  be  presumed  in 

1  SeftioD    S32,   California   Cod«   of  support   thereof   that    findinga    other 

CSvil  Procedure.  than  those  which  appar  to  have  been 

1  3ee  eections  239,  240,  ante.  aubBequentlj  filed  were  Aalj  filed,  or 

■  42  Cal.  375.  that  Bueh  findings  were  waived.     See 

•  Van  Court  t.  WinterBOQ,  61   Cat.  Benton   t.   BentOD,   122   Cal.   39S,   55 

615,     But    where    the    findings    and  Pae.  152. 

judgment  were   signed   and   filed   the  u  70  CaL   231,  11  Pae.   721.     See, 

same   da;,   it  will   be   presumed  that  also,    Connollj  t.   Ashworth,  98    Cal. 

the  signing  and  lUing  of  the  findings  205,  33   Pae.   60;   Broder  t.  Conklin, 

preceded  tbe  signing  and  filing  of  tie  98  CaL  360,  33  Pac.  211. 
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affixed  in  another  coonty  was  immaterial,  and  the  0001*1  said:  "It 
was  not  the  signing,  bat  the  filing  of  the  findings  and  order  for 
judgment  that  determined  the  action."*  So  it  would  seem  that 
antil  the  findings  which  have  been  signed  are  filed,  the  judge  may 
change  them  in  any  respect  or  may  revoke  hia  signature.*  But,  as 
aboT«  snggested,  if  not  filed  until  after  the  expiration  of  his  term 
of  office,  even  the  order  for  judgment,  in  effect  the  judgment  itself, 
would  be  ineffective." 

Bnt  when  signed  and  filed,  and  the  findings  and  conclusions  of 
law  separately  stated,  as  provided  in  sections  632  and  633,  Code  of 
Civil  Procedure,  the  decision  becomes  a  judgment  rendered ;  •"  and 
tiie  court  no  longer  has  any  control  over  it,  except  to  correct  cler- 
ical mispri8i<ai8  and  omissions,*^  otherwise  than  in  the  manner  pro- 
vided by  statute,*'  and  it  becomes  the  duty  of  the  clerk  to  enter 
the  judgment  thus  rendered  in  the  manner  provided  by  statute.** 

There  is  no  time  after  the  submission  of  the  cause  within  which 
the  findings  most  be  filed.  The  statute  in  relation  to  implied  find- 
ings did  not  attempt  to  fix  any  such  limitation  of  time.'  The  act 
of  1851,  establishing  a  system  of  express  findings,  provided  that 
the  decision  should  be  filed  "within  ten  days  after  the  trial  took 
place." '  The  Code  of  Civil  Procedure,  which  reproduced  the  sys- 
tem of  the  act  of  1851,  provided  that  the  "decision  must  be  given 
in  writing  and  filed  with  the  clerk  within  twenty  days  after  the 
cause  is  submitted  for  decision,  and  unless  the  decision  is  filed 
within  that  time  the  action  must  again  be  tried."*  This  provi- 
sion, however,  was  held  to  be  merely  directory  in  McQuillan  t. 
Donahue.**  In  that  case  the  submission  was  on  January  19,  1874, 
and  on  the  same  day  the  oourt  orally  announced  its  decision  in 
favor  of  plaintiff,  but  no  findings  were  filed.  On  the  1st  of  June 
of  the  same  year  the  defendant  moved  to  have  the  cause  placed  on 

B  Comstoek  Q.  M.  Co.  v.  Superior  Ct.  in  a  eoDclaBion  of    law.    Merrill    t, 

Snnte  Cnii  Co.,  57  C»I.  62S.  Miller,  28  Mont.  134,  72  Pae.  423. 

•  Anglo-Cal.    Bank  t.  Mabonj   M.  «'  8«e  Bectica  217,  post. 

Co.,  5  Baw.  255,  Fed.  Cas.  No.  392,  2  ••  See   section   1S3,   ante;   and   Me 

Pae.  C.  L.  J.  128.  National  Bank  ■?.  Duey,  110  Cal.  8B, 

M  Bee  cues  cited  in  note  4a,  «wpra.  42  I^c.  476. 

»»  Bee  Ban  Joaquin  etc.  Co.  v.  West,  '  See  section  180  of  Practice  Act, 

99  Cal.  345,   33   Pae.   B28;   National  and   Polhemua   t.   Carpenter,   42   Cal. 

Bank  v.   Duaj,   110  Cal.   69,  42   Pae.  375. 

476;  and  tee  aection  183,  ante,  aa  to  ■  Iaws  of  1S51,  p.  78,  see.  ISO. 

definition  of  final  judgment.  ■  Section  832  ai  flrst  enacted. 

u  See  Bectiona  16,  53,  54,  104,  167  ><■  49  Cal.  157.     And  aee  McLennan 

and  199,  ante.     It  is  not  error  for  the  t.  Bank  of  California,  87  CaL  569,  25 

court   to   correct  an   obviooa   miataka  Fsc.  TOO. 
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the  calendar  for  retriaL  The  court  below  denied  the  motion 
the  supreme  court  affirmed  the  order,  saying:  "We  are  of  op 
that  this  provision  of  the  statute  is  directory  merely."  Aftei 
decision  the  statute  was  amended  so  as  to  omit  the  provision 
retrying  the  cause,  and  so  as  to  provide  that  the  decision  mu 
filed  "within  thirty  days  after  the  cause  is  submitted  for 
sion.""  And  so  the  statute  stands  at  present.  But  unde: 
decision  in  McQuillan  v.  Donahue,  above  cited,  this  provisii 
merely  directory."  Therefore,  as  stated  above,  there  is  no 
after  the  trial  in  which  the  findings  must  be  filed. 

"With  reference  to  the  entry  of  judgment,  it  was  held  unde 
system  of  implied  findings  that  the  findings  could  be  filed 
the  judgment  was  entered."  And  the  same  has  been  held  t 
the  system  of  express  findings.'*  So  far  as  the  validity  of  the 
ings  is  concerned,  this  decision  seems  to  be  sound.  But  it  i: 
perceived  how  a  judgment  entered  by  the  clerk  before  the  < 
has  been  decided  can  be  of  any  validity. 

The  superior  courts  are  "always  open  (legal  holidays  aod 
judicial  days  excepted),""  And  therefore  the  findings  me 
filed  in  term  or  "session"  time,  or  in  vacation  or  "reoess."" 

The  act  of  filing  is  not  a  formal  one,  involving  the  perforn 
of  any  specific  or  well-defined  functions.  When  the  court  li 
findings  and  conclusions  with  the  clerk  and  orders  them  filed, 
are  just  as  effectually  filed  as  though  the  clerk  had  marked 
filed." 

Findings  may  be  filed  nunc  pro  tunc,  but  only  where  everyl 
was  actually  done  except  the  mere  act  of  filing,  which  was 
vertently  omitted.'* 

§  247.  Amendment  of  Findings. — It  is  a  general  principle 
when  the  lower  court  has  given  a  final  decision  upon  any  mi 

11  See  section  632,  California  Code  for  nndiagB  after  rendition  of 

a»  amended  in  1874.  ment  was  properly  refused. 

"  The  act   of   1S51   provided   that  u  Chlifomia    Const.    1879,   a 

the  report  of  a  referee  should  bo  filed  sec.  5  ■  and  section  SO  hereof. 

within  ten  days.     See  Laws  of  1851,  „  SoctionB  73    74    California 

E,   80,   aec.    187,     This   provision   wan  *  -,■  ■,  n_       i    '       'a         >       r^ 

cid  to  be  znerely  directory.     Seo  Kel-  "'  ^"'  ^°lf^'\   ^^'^l'^i° 

ler  V.  Siitriclt,  22  Cat.  Hi.  l,^'""""'  "  ^"^^  ^*^'  ^^  ^"^ 

"  Broad   v.   Murray,   4*   Cal.   228;  ^'^'• 

and   look    at    Ogburn   v.   Connor,   46  "  Fisher  v.  Emermin,  IS  Ulali 

Cal.  346,  13  Am.  Hep,  213.  W  P^c.   619.     Also.   Billinfn   v. 

"  Vermule  v.  Shaw,  4  Cal.  214.     In  aons,  17  Utah,  22,  53  Pae.  730. 

Sehwarti   v.   Stock,   26   Nev,   128.   65  '»  See     School     Diat.     v.    W. 

Fm.  351,  it  waa  held  that  a  request  Tube  Co.,  13  Wyo.  304,  SO  Pac 
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it  Iiae  oo  power  to  set  ftside  or  change  it  except  In-  the  cases  and 
in  the  manner  pointed  out  hy  statute.^  More  generally  stated,  no 
court,  whether  nin  priua  or  appellate,  hsjs  the  power  to  make  a 
material  change  in  ita  record,  amend  or  set  aside  a  judgment,  order 
or  decree,  when  once  it  is  made  a  part  of  the  records  of  the  court, 
otherwise  than  in  the  manner  and  under  the  conditions  provided 
hj  law  for  that  purpose.  The  single  exception  to  this  general  rule 
is,  that  ao  long  as  the  record,  or  the  judgment,  order  or  decree,  has 
not  passed  out  of  its  control,  any.  court  may  correct  mistakes,  cler- 
ical misprisions  and  omissions,  bo  as  to  make  the  record  apeak  the 
truth,  but  for  no  other  purpose."  The  principle  is  dear  enough 
and  well  enough  settled,  but  its  application  to  the  subject  under 
consideration  here  is  not  so  well  understood.     , 

1.  Substitution  of  One  Finding  of  Fact  for  Another. — ^It  se^ns 
dear  that  under  nether  system  of  findings  could  there  be  a  sub- 
stituticm  of  one  finding  of  fact  for  another.  Under  the  system  of 
implied  findings,  aa  has  been  shown,  there  was  an  express  provision 
of  statute  for  amending  the  findings  in  certain  cases.  The  statute 
provided  that  where  there  were  defects  or  omissions  in  the  findings 


1  For  example:    In  kn  aetion   t« 

foreclose  a  mortgage  of  real  property 
and  a  pledge  of  water  Btoek,  whether 
the  water  etock  sbonld  be  told  at  all, 
or  whether  it  should  be  told  befoT* 
reaortisg  to  the  real  estate,  or 
whether  it  should  be  suireiidned  to 
the  defendant,  were  jadicial  queatione, 
fnltue  to  decide  which  was  error  of 
law,  which  the  court  could  not  correct 
except  on  a  motion  for  a  new  trial. 
See  National  Bank  t.  Duef,  110  Cal. 
69,  42  Pac.  476.  To  same  effect,  see 
^nie  T.  HosK,  116  Cal.  1,  47  File. 
775. 

As  to  the  general  rule  and  the  ex- 
ceptions to  i^  »M  eeetions  167,  199, 
ante.  Aa  to  the  old  itil0  a«  to  effect 
of  adjournment  of  the  term,  see  note 
9  to  section  16,  ante. 

'»  The  rule  is  baaed  upon  the  "in- 
herent power  which  courts  of  record 
have  to  correct  their  records  wo  tbat 
th^  il»ll  conform  to  the  aetaal  facta, 
and  speak  the  truth  of  the  case." 
Crim  V.  Eesiing,  S9  Cal.  478,  23  Am. 
St.  Bep.  491,  26  Fac.  1074;  Kaufman 
V.  Shain,  111  CbI.  16,  52  Am.  St.  Bep. 
139,  43  Pae.  393;  Qalvin  v.  Palmer, 
134  Cal.  420,   66  Fao.  572;   and  see 


sections  16,  53,  54,  164,  167,  199,  and 
246,  ante,  and  see  below. 

For  the  ajiplication  of  section  473, 
Code  of  Civil  Procedure,  see  section 
308,  p<Mt,  and  eases  there  cited;  and 
see  paitieularlj  Brackett  v.  Banens, 
99  Cal.  623,  34  Pac.  344,  for  a  his- 
toij  of  the  legislation  and  decisions 
on  the  subject.  And  see  Wlggin  v. 
Superior  Court,  66  Cal.  39S,  9  Pac. 
046,  and  cases  there  cited,  as  to  the 
eontrol  of  the  court  over  orders  iit' 
advertently  entered,  and  its  power  to 
make  its  records  speak  the  truth. 
Also,  to  same  effect,  People  v.  Curtis, 
113  Cal.  68,  45  Pac.  180.  As  to  the 
power  to  amend  judgments,  see  note 
5,  section  S3,  ante,  Aa  to  modiflca- 
tion  of  fludinn  by  recitals  in  the 
order  denying  the  motion,  see  Hawx- 
hurst  V.  Rathgeb,  119  Cal.  531,  63 
Am.  St.  Bep.  142,  51  Pac.  S46.  As 
to  the  functions  of  nunc  pro  tune 
orders  in  the  eorreetion  of  errors,  and 
their  limitations,  see  In  re  Skerrett, 
60  Cal.  62,  22  Pac  85;  Cowdery  v. 
London  eU.  Bank,  139  Cal.  208,  96 
Am.  St.  Bep.  115,  73  Pac.  196;  Es- 
tate of  Potter,  111  Cal.  424,  75  Pae. 
S50. 
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it  was  the  duty  of  the  court  to  amend  them  upon  exceptions  tak 
But  it  was  several  times  held  that  the  provision  referred  to  did 
authorize  the  court  to  set  aside  its  finding  of  fact  upon  any  if 
and  suhstitute  a  different  finding  in  its  place.  Thus  in  Hiddci 
Jordaji,'  Sawyer,  J.,  deUvering  the  opinion,  said:  "The  except 
are  not,  as  seems  to  be  supposed,  to  be  ta&en  to  the  findings  on 
ground  that  a  fact  is  erroneously  found.     Errors  in  the  finding 

not  to  be  corrected  in  this  mode If  the  judge  errs  in 

findings  the  remedy  for  the  error  is  by  motion  for  a  new  trii 
So  in  Cowing  v.  Rogers,*  Rhodes,  J.,  delivering  the  opinion,  si 
"A  party,  according  to  these  provisions,  may  object  for  the  « 
of  findings,  or  on  the  ground  that  there  is  no  finding  as  to  a  ] 
ticular  fact  in  issu.e,  and  if  the  defect  is  not  remedied  may  1 
his  exception.  But  when  he  thinks  any  finding  is  contrary  tc 
unsupported  by  the  evidence  he  must  make  that  a  ground  of 
motion  for  a  new  trial.  He  cannot  avail  himself  of  the  alle 
error  in  any  other  manner.  This  has  been  so  often  repeated  I 
a  citation  of  authorities  is  useless."  So  in  Prince  v.  Lynch,' 
court  said:  "Under  the  act  of  1861  and  section  180  of  the  Prac 
Act  as  amended  in  1866  the  court  is  authorized  to  supply  omissi 

and  defects But  these  provisions  do  not  authorize  a 

examination  of  the  evidence  for  the  purpose  of  correcting  for 
errors  and  changing  the  findings  of  facts.  The  mode  provided 
reviewing  its  former  action  by  the  same  court  as  to  the  sufBcie 
of  the  evidence  to  justify  the  finding  is  by  motion  for  new  trii 
It  is  plain,  therefore,  that  the  statute  referred  to  only  autl 
ized  the  supplying  of  defects  or  omissions  in  the  findings,  . 
that  it  was  not  permissible  to  substitute  one  finding  of  fact 
another.  There  is  no  such  provision  of  statute  under  the  sys 
of  express  findings,  and  the  rule  laid  down  by  the  cases  cited 
plies  a  fortiori  under  this  system.'  But  as  stated  in  the  preeed 
section  findings  do  not  take  eflfeot  until  they  are  filed,  and  th' 
fore  until  that  time  they  may  be  changed  in  any  respect. 

roil  V.  Benicia,  40  Cal.  386;  Gat< 
Salmoii,    4(1    Cal.    301.     See,   also 
£39  Bamfl  effect,  National   Bank  v.  H 

t'ai  rN.1   <un  11"  '^^^-   ^^  *^  Pm.  476,   and  c 

o*  L.-81.  OM.  j^p^j^  j.;j^,    ^^^    Knowlton   ».  1 

■  38   Cal.   S28,   W    Am.   Dec.   427.       KenKie,  110  Cal.  183,  42  Phe.  5SC 
See,  alio.  Bice  r.  loskeep,  34  Cat.  224;  •  See  in  this  regaid  Smith  v.  At 

Hathatmy  v.  Bjau,  35  C!^.  188}  Cu-      S2  CaL  217. 
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2-  8upf^ying  a  Finding  on  an  Omitted  Isaas. — As  stated  in  the 
preceding  sabdinsion,  there  was,  under  the  system  of  implied  find- 
ings, an  express  proTision  of  statute  authorizing  the  supplying  of 
omissions  in  findings  upon  the  exception  of  the  losing  party.' 
There  is  no  such  provision  under  the  system  of  express  findings. 
And  the  question  is  whether  in  the  absence  of  such  provision  the 
court  has  power  to  find  upon  omitted  issues  of  fact  by  way  of 
amendment  to  the  findings  filed.  It  would  seem  upon  principle 
that  the  oourt  has  not  such  power.  For  the  finding  upon  the 
omitted  issue  may  give  rise  to  different  legal  principles,  and  may 
therefore  require  the  direction  of  a  contrary  judgment  from  the 
one  ordered;  and  this  would  be  the  change  of  the  final  decision  of 
the  court  in  a  way  not  pointed  out  by  the  statute.*  Such  an  omis- 
sion is  ground  for  an  appeal  from  the  judgment,  and  is  ground  for 
a  motion  for  new  trial,*  and  it  would  aeem  that  the  party  should 
be  confined  to  these  remedies.  But  the  supreme  court  has  held 
that  it  is  proper  to  supply  findings  upon  omitted  issues.  In  Hayes 
T.  Wetherbee,'"  it  appears  that  the  court  below  filed  additional 
findings,  supplying  omissions  in  the  ones  originally  filed.  This  was 
held  to  be  proper,  and  Sharpstein,  J.,  delivering  the  opinion  of  the 
court  in  bank,  said:  "The  other  point  made  on  this  appeal  that 
the  court  had  no  power  to  file  additional  findings  is  not  well  taken. 
It  is  true  that  it  was  held  in  the  case  of  Baggs  v.  Smith,  53  Cal.  88, 
that  the  court  had  no  authority  to  make  the  further  findings  j  but 
in  that  case  the  additional  findings  were  filed  after  the  case  had 
been  appealed  to  the  supreme  court.  The  following  cases  are,  how- 
ever, authorili^  for  holding  that  the  further  findings  in  the  cases 

I  It  U  not  dear  tinder  tbe  deciBions  doee  not  show  preeiBe!;  wbat  w&b  do- 

wbether  the  jud^  had  power  to  Bop-  cided   in   thii   regard.     la  OKhnm   v. 

pij   ODiiraions  in  the   findiage  in   the  Connor,  46  CrI.  346,  13  Am.  Sep.  213, 

absence  ot  an  exception  bj  the  loiing  it  was  held  that  where  additional  flnd- 

party.     The   quesdoa  was  raiBed  but  ingB  appeared  in  the  record,  it  trotild 

not   decided   in   Bierce   t.   Ked   Bluff  be   pregnmed   that   proper    exceptions 

Hotel  Co.,  31   Cal.   160.  and   in   Oa;  had     been     taken.     The     implication 

V.  MoBB,  34  Chi.  JZS.     And  there  does  from    these    cases   is   that  the   court 

not  appear  to  be  anj  decision  direetlj  eonld  not  act  in  the  abBenee  of  an  es- 

npon   it.     In  Carpsntlar  t.   Gardiner,  eeption  by  the  party. 

29  Cal.  160,  it  was  held  that  the  And-  '■  The   findings    constitute    the   de- 

inga  eould  not  be  changed  in  a  ma-  cision.     Thompson  v.  Hancock,  SI  Cal. 

terial    particular  a^ter    the   adjourn-  110;   Folhemus  t.   Carpenter,  42   Oil. 

n>«nt  of  the   term.     In   Thompson  t.  373;  and  see  section  239. 

Lynch,  43  Cal.  482,  it  was  isid  that  »  See  Soto  v.   Irvine,  60  Cal.  436; 

"the  motion  to  amend  the  decree  and  Brown  v.  Burbank,  69  (M.  53S;  and 

findingB  was  not  proper  practice,  and  (m  section  1. 

wM  eorreetl;  denied'';  but  the  report  **  60  Cal.  396. 
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were  not  improperly  filed.  (Pratalongo  t.  Larco,  47  CaL  ! 
Ogbum  T.  Connor,  46  Cal.  346,  13  Am.  Rep.  213;  Bosquet 
Crane,  51  Cal.  505.)  " 

It  is  to  be  observed  of  this  case  that  the  decision  upon  the  p 
under  consideration  is  rested  entirely  upon  authority,  and  that 
authorities  relied  upon  do  not  sustain  it."  But  there  has  beei 
subsequent  decision  directly  upon  the  point,'*  and  therefore 
rule  laid  down  in  Hayes  v.  Wetherbee  must  be  taken  to  be  the 
vailing  one.  Ah  stated  in  the  preceding  section,  findings  do 
take  effect  until  they  are  filed,  and  consequently  before  that  1 
they  can  be  changed  in  any  respect.  As  to  what  may  be  don 
this  respect  after  filing,  and  before  entry  of  judgment,  more  re 
decisions  seem  to  establish  the  rule  that  omitted  findings  maj 
supplied,  even  after  filing,  but  beyond  this  no  dependable  pi 
dent  can  be  said  to  have  gone;  and  such  supplying  of  an  o 
sion  must  be  in  the  nature  of  the  correction  of  a  clerical  erro 
as  to  make  the  record  speak  the  truth.  In  "Wunderlin  v.  0 
gan,'-*  where  a  second  set  of  findings  was  filed  with  the  conseu 
some  of  the  defendants,  but  without  notice  to  the  others  (the 

"  In  Prataloogo  v.  Larco,  47  Cal. 
ST8,  the  court  below  struck  out  the 
finding  of  a  referee  and  substituted 
a  finding  of  iti  own  therefor.  The  su- 
preme court  said  with  reference  to 
thia:  "We  cannot  commend  tbe  prac- 
tice adopted  in  tbis  case,"  but  refused 
to  disturb  the  action  of  the  court  be- 
low an  the  ground  that  the  finding 
stricken  out  wa«  immaterial,  being 
"merej;  a  matter  of  arithmetical  cal- 
culation." Ogburn  V.  Connor,  46  Cal. 
340,  13  Am.  Eep,  213,  was  under  tbe 
STstem  of  implied  findings  under 
whicb,  as  stated  in  tbe  text  above, 
tbere  wu  an  eipreas  provision  of  stat- 
ute for  amending  the  findings  upon 
exception  taken,  and  tbe  decision 
merely  was  that  where  additional  find- 
ings appeared  in  tbe  record  on  appeal 
tbe  supreme  court  would  presume  that 
exceptions  had  been  duly  filed  as  pro- 
vided by  the  statute.  In  Bosquet  v. 
Crane,  SI  Cal.  505,  there  was  no 
amendment  or  change  of  the  findings 
by  the  court  below.  The  supreme 
court  reversed  the  Judgment  for  omis- 
sions in  the  findings  and  remanded  the 
cause  with  directions  to  tbe  court  be- 
low to  find  upon  the  omitted  issues 
from   the    evidence    already  taken  if 


that  could  be  done,  and  if  not 
additional  evidence.  The  same  ci 
was  taken  in  other  cases.  Evai 
Jacob,  59  Cal.  628;  Swift  t.  Canf 
52  Cal.  417;  Phipps  v.  Harlan 
Ca!.  87;  Watson  t.  CorneU,  52 
91;  Le  Clert  v.  Oullahan,  52  Cal. 
Olascock  V.  Ashman,  52  Cal. 
Billings  V.  Everett,  52  Cal.  661 ;  C 
lett  V.  Investment  Co.,  Si  Cal. 
29  Pac.  505;  Tunis  v.  I^keport  A 
S8  Col.  28S,  SS  Pac.  33,  447. 
it  by  no  means  follows  that 
proper  for  the  court  below  to  d 
the  abaeoce  of  an  appeal,  wha 
it  may  be  commanded  by  the  sup 
court  to  do  upon  an  appeal.  W 
for  example,  the  court  below  faai 
nied  tbe  motion  for  new  trial 
section  187),  or  dissolved  or  rel 
to  dissolve  an  injunction  (see  se 
199),  it  cannot  afterward  set  asic 
order;  but  the  supreme  court, 
appeal,  may  command  it  do  so. 
so  in  other  cases. 

i>  Look  at  Condee  v.  Barton,  qi 
in  iubdivlsioQ  8  of  this  sec 
Bixby  V.  Bent,  59  Cal.  522,  doei 

have  been  concurred  ii 
maji 


jority 
"  75 


of  tbe  e 

Cal.  617,  IT  Pfw.  713. 
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l  been  in  favor  of  all,  and  the  second,  of  &  part  only),  on 
-oiind,  as  stated  therein,  that  the  original  findings  "were 
under  a  misapprehension,"  and  judgment  was  entered  upon 
it  set  in  favor  of  those  defendants  who  had  consented  to  the 
;,  and  against  those  who  had  not  beea  notified,  the  court  said : 
is  to  be  observed  that  what  the  court  did  in  the  first  instance 
rt  merely  to  supply  an  omission  in  the  findings  first  filed,  or 
B  the  direction  for  judgment,  but  was  to  substitute  one  set 
tings  of  fact  for  another.  This  we  are  inclined  to  think  the 
liad  no  power  to  do.  Even  under  the  system  of  implied  fiod- 
vhere  there  was  an  express  provision  of  statute  for  the  sup- 
'  of  omissions  in  findings,  npon  exception  taken,  it  was  held 

was  not  proper  to  substitute  one  finding  of  fact  for  another, 
en  v.  Jordan,  28  Cal.  301;  Cowing  v.  Rogers,  34  Cal.  648; 
I  V.  Lynch,  38  Cal.  528,  99  Am.  Dec.  427.)     And  a  fortiori 

this  seem  to  be  so  under  the  present  system  of  findings 
there  is  no  such  provision  of  statute.  The  remedy  for  erro- 
findingB  of  fact  is  by  motion  for  new  trial.  And  the  relief  to 
en  upon  such  motion  is  the  awarding  of  a  new  trial  to  be 
1  regular  course.  It  is  not  proper  for  the  court  upon  a  mo- 
if  that  kind  to  immediately  render  a  contrary  decision, 
lell  V.  Hackett,   14  Cal.  661.)     These  rules  rest  upon  the 

that  the  modes  in  which  a  decision  may  be  reviewed  ave 
ibed  by  statute,  and  that  the  court  has  no  power  to  substi- 
ther  modes  in  their  place.  The  rules,  however,  do  not  pre- 
he  court  from  correcting  mere  misprisions  and  orders  im- 
ently  and  unintentionally  entered.  That  a  given  order  is  of 
nusnal  character  is  not  to  be  presumed,  but  must  be  affirm- 
'  shown." 
re  are  other  decisions  of  like  import.**"    In  Spaulding  v. 

ee   Smith   v.    Tkylor,   82   Cal.  nothiDg  in  either  that  conflicts  witb 

Psc.  217,  where  the  second  set  the  other  in  any  matter  material  to 

ings   were   prBctJ^llr_   a   copy  (he  issues  in  the  case  or  the  judgment 

first    with   the  addition   of   a  ^„t^,^_     .^py,^  .(  ^^  ^^^  ^^^^  ^"^^^^ 

el  certain  proDanveiacts,  act  gannot  change  its  flndinpi  after   the 

rr  to  have  been  round,  the  ulti-  ,____      .    .  5          ^      ■.,      . 

Lcts  already  found  having  been  «"*'T  "'.judgment   without   granting 

it,  the  court  said:  »  ."f  '^a'-  ""^  <'°'"K  't  np"-*  "e" 

J  seta  of  findings  were  filed  be-  ''•«'-  '*  aoes  not  follow  that  it  may 

jgnent.     Both  are  brought  up  "<•'   ™alip    such   modifleation   or    cor- 

conrt.     Either  is  suBcient   to  rection   of    its   findings   before  judg- 

the  judgment,  and  there  is  ment  as  shall  make  them  coafoTin  to 
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Howard "'  alone  is  to  be  found  a  diseordant  note,  the  c 
arguendo,  Bsyiag  that  the  trial  court  might  modify  its  findJn 
any  time  before  entry  of  judgment;  but  the  dictum  ie  fou 
upon  a  manifest  misuuderstanding  of  the  scope  of  the  decisii 
Hayes  v.  Wetherbee,  and  has  never  been  sustained  by  any 
expression. 

But  even  if  omitted  findings  are  filed,  it  would  seem  that  it 
not  be  properly  done  without  notice."" 

3.  Changing  the  Conclusions  of  Law. — The  question  wh( 
under  the  system  of  implied  findings,  the  court  below  had  p 
to  change  the  conclusions  of  law  in  findings  which  had  been  si 
and  filed,  was  raised  but  not  decided  in  Sicbel  v.  Carriilo.'*    L 


the  truth  &Qd  c 


r  th«  IBB 


1  the 


Cal.  525,  35>ac.  153,  556,  the  trial 
court  attempted  to  change  the  findings 
b^  the  addition  of  what  -nould  nt  the 
outset  have  been  deemed  a  valid  find- 
ing, but  the  change  was  sought  to  be 
made  after  entiy  of  Qii&I  judgment. 
The  court  held  that  the  superior  court 
had  power  to  set  aside  judgments  and 
Gadingi  upco  various  grouade,  as  pro- 
vided in  the  Code  of  Civil  Procedure, 
but  that  there  was  no  provision  of 
law  authorizing  any  change  in  the 
findings  of  fact  after  entry  of  judg- 
ment thereon,  while  the  judgment  was 
allowed  to  stand.  And  this  decision 
was  favorably  referred  to  in  Kuowl- 
ton  V.  MacKeniie,  110  Cal.  183,  42 
Pac,  580,  where  by  stipulation  the 
parties  themselves  sought  to  change 
the  findings  after  judgment.  See, 
also,  Ayres  v.  Burr,  132  Cal.  125,  64 
Pac.  120,  where  a  similar  situatioD 
was  similarly  'dealt  with. 

Bee,  also,  O'Brien  v.  O'Brien,  124 
Cal.  422,  57  Pac.  225,  whrare  it  was 
held  that  the  flodines  might  be  cor- 
rected or  modified  before  judgment 
was  entered,  but  that  afterward,  judi- 
cial error  could  only  be  corrected  by 
motion  for  new  trial  or  appeal.  And 
sea  National  Hank  v.  Dusy,  110  Cal. 
69,  42  Pac,  476;  Riehter  v.  Henniag- 
SOE,  110  Cal.  530,  42  Pac.  1077. 

12c  121  Cal.  194,  53  Pac.  563. 

In  Hayes  Y.  Lavagnino,  17  Utah, 
185,  53  Pac.  1029,  19  Morr.  Min.  Bep. 
4S5,  it  was  held  that  the  court  might 
amend  the  findings  while  a  motion  for 
a   new   trial  is  pending,  where  the 


amendmenta  are  responsive  to 
presented  by  the  pleadings  am 
ported  by  the  evidence;  but  in 
son  V.  Wallace,  16  Utah,  300,  5! 
0,  an  earlier  ease,  the  same  court 
"It  is  not  good  practice,  eitl 
cases  at  law  or  in  equity,  noi 
preper  in  either  class  of  cases, 
findings  and  judgment,  for  the 
to  supplement  such  Gndiugs,  ai 
additional  findings  at  the  reqni 
either  party,  while  the  judgm< 
allowed  to  stand";  citing,  i 
other  cases,  that  of  Crim  v.  E< 
89  Cal.  4T8,  23  Am.  St.  Sep.  4 
Pac.  1074;  Kahn  v.  Smelting 
UUh,  371;  Fisher  v.  Emersc 
Utah,  517,  SO  Pac.  619;  Los  A 
T.  Lankershim,  100  Cal.  525,  3! 
153,  556;  and  sections  246  and  '• 
this  treatise.  And,  in  Elopensl 
Hays,  20  UUh,  45,  57  Pae.  7 
was  said  that  it  was  not  good 
tice,  after  findings  and  judgmei 
the  court  to  supplement  such  fin 
and  file  additional  findings,  nh 
lowing  the  judgment  to  stan 
pressly  following  the  decision  in 
Bon  V.  Wallace,  lupro. 

iM  Bee  Wunderlin  t.  Cadog] 
Cal.  817,  17  Pac.  713. 

"  42  Cal.  493;  Carpentier  v 
diner,  29  Cal.  160,  decides  thi 
findings  could  not  be  changed 
the  odjouniment  of  tfce  term, 
derwood  v.  Peyser,  31  Cal.  33 
cides  that  the  court  below  may  ( 
the  eondusions  of  law  of  a  n 


to  the  report  of  a  referee  is  ni 
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the  Myatem  of  expreaa  findingB  it  has  been  held  that  the  court  may 
change  its  conclimions  of  law.     The  court  said: 

"We  can  see  no  objection  to  the  practice  of  chan^g  the  con- 
closioas  of  law  based  upon  the  findings  of  fact  at  any  time  before 
judgment  is  entered.  The  declaration  of  the  general  concluBiou  of 
law  from  the  facts  found  is  the  rendition  of  the  judgment  in  so 
far  as  that  when  entered  the  judgment  entered  may  relate  to  such 
rendition  for  certain  purposes.  But  this  does  not  make  the  con- 
clusions of  law  first  announced  final  and  beyond  the  reach  of  the 
conrt.  There  is  no  judgment  which  is  final  until  a  judgment  is 
recorded."" 

If  the  foregoing  case  means  merely  that  the  court  may  change 
the  conclusions  of  law  which  many  practitioners  are  in  the  habit 
of  placing  before  the  direction  as  to  what  judgment  shall  be  en- 
tered, it  is  only  Baying  that  the  findings  may  be  changed  in  an 
immaterial  particular."  But  it  seems  to  mean  the  direction  for 
judgment  which,  as  has  been  stated,  is  the  only  proper  "conclusion 
of  law."  **  And  assuming  it  to  mean  this,  it  follows  that  nuder 
the  decisions  the  court  below  may  change  the  direction  for  judg- 
ment in  the  findings  filed,  and  may  direct  a  contrary  judgment  at 
any  time  before  the  direction  first  given  is  carried  out  by  the  clerk 
by  recording  the  judgment.  It  is  believed,  however,  for  the  rea- 
sons stated  iu  the  preceding  subdivision,  that  the  rule  is  not  a 
sound  one. 

4.  Time  Within  Which  o  Change  in  the  Findings  must  be  Made. 
As  shown  in  the  preceding  subdivisions,  the  decisions  are  to  the 
effect  that  while  the  court  below  cannot  substitute  one  finding  of 
fact  for  another,  yet  that  it  may,  in  proper  cases,  supply  omissions 
in  the  findings  of  fact,  and  may  substitute  different  conclusions  of 
law.  But  it  would  seem  clear  upon  principle  that  if  such  changes 
are  to  be  made  at  all  they  must  be  before  the  entry  of  judgment; 
and  the  decisions  are  to  this  effect."  And  still  less  can  such 
changes  be  made  after  an  appeal  from  the  judgment."     But  there 

1*  CoD^lee  T.  Barton,  62  Cal.  1 ;  look  "  See  eection  243,  ante. 

at  Biiby  v.  Beat,  59  Cal.  522,  which,  n  See  Condee  v.  Barton,  and  other 

however,  does  not  appear  to  have  been  eaaes   cited,   lupra;   and   BSe   Bate   t. 

concurred  in  by  a  majoritj  of  the  jua-  Miller,  63  Cal.  233. 

ticcs.     And   see   Brady   v.   Burke,   90  i«  Bagga  v.  Smith,  53  Cat.  88;  but 

Cal.   1,  27   Pae.  52;   and   Herrlich   v.  look  at  Biiby  v.  Bent,   59  Cal.   522. 

McDonald,  104  Cal.  551,  38  Pae.  36Q.  This    latter    case,    however,    does    sot 

>■>  Sucb   "concluBiouH    of    law"    are  aeem  to  have  beea  concurred  is  by  a 

necessary.    Bee  seetion  243,  ante.  majority  of  the  justices. 
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does  DOt  seem  to  be  any  other  limitatioD  of  time,  anleas  section  473 
of  the  Code  of  Civil  Procedure  applies,  in  which  case  the  change 
would  have  to  be  made  "within  a  reasonable  time,  but  in  no  ease 
exceeding  six  months"  after  the  hidings  were  filed.  Under  the  old 
role  no  material  change  could  be  made  in  the  findings  after  the 
adjournment  of  the  term.'*  But  since  the  abolition  of  terms  this 
limitation  is  done  away  with.  And  it  is  not  perceived  that  there 
is  any  other  except  the  ones  mentioned. 
Mere  clerical  errors  can  be  corrected  at  any  time.** 


I*  Otipentier  t.  Qardiner,  89  C&L 

lao. 

IS  As  to  clerical  eriora,  ia  jadg- 
rnenta,  see  Estate  of  Bchroeder,  16 
CaL  301,  and  «w  citationi  in  DDt«  la, 
aection  £47,  ants.  The  following 
eaaei  illuitrate  tha  principle  of  tlie 
autborit;  to  make  eorrectionE  of  cler- 
ical mispriBiona  and  omiraioiui:  la 
Dickej  V.  Oibson,  113  Cal.  26,  54  Am. 
St.  B«p.  321,  45  Pac.  15,  it  was  held 
that  clerical  miaprisions  in  the  flod- 
iagB  in  a  f  oreeloauie  suit,  aa  to  the 
amounta  due  on  the  note,  and  in  the 
decree  a*  to  the  deaeiiption  of  the 
propertj,  which  were  apparent  on  the 
face  of  the  record,  might  be  corrected 
at  anj  time  bj  the  court,  on  motion 
of  the  patties  or  on  iti  own  motion, 
with  or  without  notice.  In  thia  case 
the  court  amended  its  decree  one 
month  after  notice,  and  the  aupreme 
court,  auatalning  the  action  of  the 
lower  court,  cited  in  support  of  the 
decision  tb0  following  cases :  Bast- 
wick  V.  McEvoj,  62  Cal.  496;  Beatty 
y.  Dixon,  56  Cal.  619;  RiUon  v.  Brit- 
tan,  84  Cal. '511,  24  Pac.  381;  Ggan 
v.  Egan,  90  Cal.  15,  27  Pac.  22.  In 
Hitchell  \.  PatUrson,  120  Cal.  286,  52 
Pac.  589,  it  was  held  that  a  mere 
clerical  error  in  inserting  the  name 
W.  T.  Gerry  for  W.  P.  Perry  in  the 
fladinga  might  be  corrected  by  the 
trial  court  at  any  time  before  the  ap- 
peal or  after  the  ease  ia  remanded,  in 
other  words,  at  any  time  while  the  rec- 
ord is  under  its  control.  Ia  Chicago 
CTock  Co.  V.  Tobin,  123  Cal.  377,  55 
Pac.  1007,  a  similar  mistake  in  the 
name  was  held  to  be  a  mere  mis- 
prision, wbieh  might,  if  desired,  be 
corrected  at  any  time  on  motion. 
(But  similar  errors  as  to  the  service 
of  aummona  cannot  be  so  readily  cor- 


rected. In  Houghton  v.  Tibbets,  126 
CaL  57,  58  Pae.  318,  it  was  held  that 
W.  F.  Cnrtia  could  not  be  presumed 
to  be  William  T.  Curtia.)  In  Bem- 
merly  r.  Woodward,  124  CaL  568,  57 
Pac.  561,  a  mistake  in  the  capUoD  of 
the  complaint  as  to  the  capacity  of 
plaintiffs  ia  the  suit  was  repeated  in 
the  judgment,  it  appearing  that  while 
the  caption  referred  to  them  as  hein 
and  administrators,  the  body  of  ths 
complaint  described  them  as  adminia- 
traCors  only,  was  held  to  be  a  clerical 
misprision,  although  the  judgment  had 
been  signed  by  the  trial  judge,  and 
it  was  held  that  such  error  might  be 
corrected  at  any  time.  In  Leonis  v. 
Lefflngwell,  126  Cal.  371,  the  principle 
was  stated,  but  the  eourt  held  it  not 
to  be  applicable,  inasmuch  as  it  did 
not  appear  that  tha  judgment  as  en- 
tered was  not  the  judgment  as  or- 
dered; in  other  words,  it  did  not  ap- 
pear that  there  waa  a  mere  clerical 
misprision,  but  rather  that  there  waa 
an  error  of  the  court  which  required 
to  be  corrected,  as  other  judicial 
errors,  by  appeal.  In  Hull  t.  Calkins, 
137  Cal.  84,  69  Pac.  838,  a  suit  in 
equity  was  brought  to  correct  a  mere 
clerical  error  in  the  judgment,  and  tha 
relief  sought  was  refused  on  the 
.groimd  that  the  court  which  rendered 
the  judgment  had  the  power  to  correct 
such  an  error  at  any  time,  on  mere 
motion.  In  Ttj  v.  Stnbenrauch,  141 
Cal.  573,  TS  Pac.  174,  it  waa  held  that 
a  clerical  misprision  in  the  name  of 
the  party  against  whom  the  jndgment 
was  rendered  might  be  corrected  at 
any  time,  even  after  an  appeal,  al- 
though the  result  of  such  correction 
was  to  eliminate  the  appellant  from 
the  jndgment,  and  tso  nil  for  an  af- 
firmance   of    the   same.    In    Pox    t. 
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BtnbenraQisA,  S  Cil.  App.  88,  88  Pbc 
83,  the  wart  ot  appetkla  of  fhe  third 
distiict,  h&Tiug  tha  inbjeet  matter  at 
the  Mme  um  nndor  eontidermtion, 
hdd  that  the  jadgment  wm  affected 
in  no  material  respect  by  the  eoriee- 
Ucm.  In  EriekBon  t.  Stockton  vte. 
Co.,  148  Cal.  £06,  82  Fac.  961,  it  rnti 
bdd  tliat  the  tiial  eooart  migbt  cor- 
rect an  error  in  the  ealenlation  of  in> 
tarea^  after  judgment,  without  vaeat- 


{247 

Ing  the  latter,  m  ai  to  make  the 
concluiiona  ot  law  and  the  judgment 
■peak  the  truth.  And  Me  BonntrM  v. 
Lime  Co.,  106  Cal.  62,  39  Pae.  16. 
The  entry  of  a  jndgmant  different 
from  that  renderea  ia  a  clerical  mil- 
priiion,'  which  the  court  which  len- 
dered  the  judgment  may  correct  at 
any  time.  San  Franofeeo  t.  Brown, 
lOS  CaL  OM,  H  Fae.  28L 
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CHAPTER  XLII. 

RECORD  ON  APPEAL  PROM  THE  JUDGMENT— OPIJ 
OF  THE  COURT  BELOW. 

§  248.  The  Opinion  of  tlie  Court  Below  wu  a  Part  of  the 
ord  on  Appeal  Under  the  Old  Practice  Act,  bat  is  not  Unde 
Code  of  Civil  Procednre. — The  old  Practice  Act  expressly 
vided  that  if  any  written  opinion  was  given  by  the  judge  "oe 
dering  the  judgment  or  making  the  order  iu  the  court  belon 
sliould  be  furnished  to  the  supreme  court  upon  the  appeal.' 
provision  stood  from  1851  until  the  adoption  of  the  Code  of 
Procedure;  and  it  authorized  the  appellate  court  to  look  to 
opinion  to  see  upon  what  ground  the  court  below  based  its 
sion.'  But  the  opinion  was  not  designed  to  take  the  place  ol 
of  the  other  papers  designated  by  the  statute,  and  could  nol 
example,  supply  deficiencies  in  a  statement  on  motion  for 
trial.*  Its  only  office  was  to  inform  the  supreme  court  as  t 
reasons  which  induced  the  action  of  the  court  below  presi 
for  review. 

There  is  no  provision  in  the  Code  of  Civil  Procedure  auti 
ing  the  opinion  of  the  court  below  to  be  placed  in  the  recoi 
appeal.  Therefore  such  opinion  does  not  constitute  a  porti< 
such  record,  and,  if  printed  in  the  transcript,  cannot  be  h 
into  for  information  as  to  the  history  of  the  case.**  For  it 
cardinal  rule  of  our  appellate  practice  that  the  record  on  a] 
consists  of  the  papers  designated  by  the  statute,  and  thai 
supreme  court  is  confined  to  such  papers,  and  cannot  derii 
information  of  the  case  from  any  other  source.*  But  if  al 
facts  and  history  of  the  case  appear  in  the  record,  the  sup 

1  See  the  atatate  quoted  in  aection  18S3;  WiltiamB  v.  Noiris,  12  1 

22B,  ptwt.  (n.   S.)    117,   6   L.   #d.    571;    : 

I  See  Dicker  ^-  T>a™,  39  Cal.  565;  gao    C.    B.    B.    v.    M.    S.   B.   I 

Seiey  v.  AdkefBon,  40  Cal.  408.  How.    {U.    S.)    378,    15   L.   ed. 

<  Cochran  v.  O'Keefe,  34  Cal.  S54,  Rector  v.  Ashley,  6  WiOl.  (U.  8, 

9  Morr.  Mia.  B«p.  288.  18  L.  ed.  733;  Gibson  y.  Chont 

»•  See  In   re  Shively's  Estate,   145  Wall,  {U.  B.)  314,  19  L,  ed.  317. 

Cal.  400,  78  Pac.  869.     And  see  cases  course  adopted  in  Bronner  v.  W> 

cited  in  note  14,  below.  55   Cal,   41&,  and  Winans  t.   C 

*  See   section    229,    ante,    and   sec-  55  Cal.  567,  seems  in  contraTent 

tions    2SS    and    2S3,    post;    and    see  this   principle,  but   in  all  probi 

Hewlett  v.  Steele,  filed  FebruEUj  15,  was  not  designed  to  be  m). 
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court  may  refer  to  the  opinion  of  the  judge  in  the  same  way  as  it 
would  reter  to  the  reasoning  of  a  text-book.' 

The  opinion  is  no  more  than  its  name  imports — ^the  informal  ex- 
pression of  the  views  of  the  court  upon  the  issues  of  law  and  fact. 
It  cannot  be  treated  as  the  findings  of  the  court,  which  is  the  legal 
expression  of  the  views  found  in  the  opinion — ^their  crystallized 
form.  The  opinion  is  subject  to  modification  after  argument,  and 
there  is  no  limit  to  the  changes  permissible  therein.  But  the  for- 
mal findings  of  fact  and  conclusions  of  law,  when  signed  and  filed, 
are  not  thus  subject  to  indefinite  modification,  and  can  seldom  be 
modified  at  all.*  The  following  are  some  of  the  more  recent  eL- 
pressions  upon  the  subject : 

In  Newman  v.  Overland  Pacific  Ry.  Co.'  there  was  a  written 
opinion  of  the  court,  in  which  was  discussed  several  of  the  grounds 
upon  which  the  motion  for  a  new  trial  was  made,  and  no  reference 
was  made  to  that  of  insufficiency  of  the  evidence,  which  was  one 
of  the  grounds  assigned.  This  omission  was  held  not  to  affect  the 
presumption  that  the  motion  was  granted  upon  that  ground,  where 
the  order  itself  was  silent  upon  the  subject.  So  in  Ben  Lomond 
Wine  Co.  y.  Sladky '  the  same  mling  was  made,  although  in  that 
case  the  trial  judge,  in  the  opinion  upon  the  motion,  specifically 
stated  that  he  would  not  have  disturbed  the  verdiot  on  the  ground 
of  insufficiency  of  the  evidence,  the  supreme  court  holding  that 
the  order  itself  was  t^e  sole  record  of  the  action  of  the  court  open 
to  the  review  of  the  appellate  court,  and  that  it  was  to  be  meas- 
ured by  its  own  terms,  and  not  by  the  reasons  alleged  to  have 
actuated  it  as  expressed  in  the  written  opinion  of  the  judge.  So 
in  Weisger  v.  Southern  Pacific  Co.*  it  was  held  that  the  opinion  of  . 
the  trial  judge  could  not  operate  as  a  limitation  upon  the  eflFect  of 
the  order  as  entered  in  the  minutes  of  the  court,  as  such  order  "so 
entered  is,  under  the  decisions,  the  only  record  of  the  court's  ac- 

■  Look  »t  Norri*  v.  F.  *  T.  Co.,  6  •Bee  Montecito  Valler  Co.  t.  Santo 

CbI.   5S0,   65   Am.   Dee.   S35;    Brown  Barbara,  144  Cal.  576,  77  Pae.  lllS; 

V.  Smitb,   10  Cal.  SOS,  4  Morr.  Miii.  alBO   B^rne  v.   Hoag,   llfl   Cal.   1,  47 

Bep.  539;  Killer  t.  Bcannell,  12  Cal.  Pac.  775;  CBriea  v.  O'Brien,  124  Cal. 

73;  Klina  t.  Cbase,  17  C&l.  S9S;  Hesa  422,  S7  Pac.  225;  Estate  of  SMreler, 

V.  Winder,  3D  Cal.  349,  34  Csl.  270;  145  Cal.  400,  78  Pae.  869. 

BurreU    ».    Haw,    48    Cal.    222;    In  t  132  Cal.  73,  64  Pro.  110. 

«    King*leT,    93    Cal.    676,    29    Pae.  , 

244;   Churchill  v.  Flournoj,   127  Cal.  *  "^  '^•'-  "^^>  '°  ^^'^-  3^^- 

35S,   59   Pae.   791;   People  t.   Tapia,  •  148  Cal.  426,  83  Pae.  439,  7  Ann. 

131  Cal.  647,  63  Pa&  lOOL  Caa.  636. 
Mnr  Trial— IT 
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tion."  In  "WMte  v.  Merrill,**  where  it  WB«  sought  to  bring  the 
opinion  of  the  trial  court  into  the  reoorc^  Fox,  J.,  delivering  the 
opinkm  of  the  court,  said : 

"The  opinion  of  the  court,  given  upon  determining  the  motion 
for  new  trial,  waa  bronght  up  in  the  transcript.  On  the  hearing, 
respondent  moved  to  strike  this  opinion  out,  as  it  constitutes  no 
part  of  the  record  on  appeal,  and  the  motion  was  granted.  The 
court  below  may  give  an  opinion,  oral  or  in  writing,  upon  any  mo- 
tion or  question  that  arises  in  the  course  of  proceedings  before  it, 
or  upon  the  final  determination  of  a  cause,  but  such  opinion  con- 
Btitufes  no  part  of  the  record  on  appeal.  No  matter  what  reason 
the  court  helow  may  assign  for  its  action,  this  court  is  not  bound 
by  such  reason.  If  this  court  finds  that  upon  any  ground  or  for 
any  reason  the  action  of  the  court  below  was  correct,  such  action 
will  be  a£Srmed,  r^j^ardless  of  the  reason  which  the  court  may  have 
given  for  it.  Counsel  may  cite  it  in  argument,  as  they  may  any 
other  opinion  given  at  nisi,  and  it  may  sometimes  aid  the  oonrt  in 
the  solution  of  the  question  upon  or  to  which  it  is  cited-,  but  it  is 
not  an  act  upon  which  error  can  be  assigned.  For  this  reason — 
possibly  for  othera  also — ^the  legislature,  in  adopting  the  code,  has 
omitted  it  from  the  list  of  papers  required  to  be  brought  up  on 
appeal." 

An  erroneous  opinion  of  the  trial  court  is  not  subject  to  review." 

The  opinion  of  the  court,  here  referred  to,  is  not  in  any  sense  a 
finding  of  facts.'* 

Section  158,  Lord's  Oregon  Laws,  contains  a  provision  for  a  sep- 
arate opinion  of  the  trial  judge,  at  the  time  of  the  rendition  of  the 
decision  (findings  and  conclusions  of  law),  either  oral  or  in  writ- 
ing, filed  with  the  clerk.  It  doss  not  appear  that  this  provision 
has  had  the  effect  of  making  it  a  part  of  the  judgment-roll,  or 
alter,  in  any  material  sense,  its  informal  character.  In  Heywood 
etc.  Co.  V.  Doembecher  etc.  Co.,**  the  court  accepted  an  assertion 
or  deduction  contained  in  the  opinion  of  the  trial  court,  as  entitled 
to  consideration,  and,  in  fact,  conclusive,  in  the  connection  found, 
"though  probably  not  equivalent  to  a  statement  to  that  effect,  con- 
tained in  the  bill  of  exceptions."    It  does  not  appear  that  the  opin* 

M  82  Cal.  14,  23  Pftc.  1129.    And  i«  VieUiT  «te.  Co.  t.  Nationtl  Bank, 

•M  Metion  284,  pott,  for  more  ex-  18  ITtali,  87,  72  Am.  St.  Bep.  767,  5S 

IwiutiTe  diseuMioii  of  thia  point.  Pae.  72. 

ti  People  T.  Centml  F.  B.  IL  Co.,  i>  48  Or.  8S9,  86  Fs«.  W7,  87  Pm. 

IDS  CsL  670^  3g  Pu.  90S.  680. 
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ion  referred  to  was  incorporated  in  Uie  bUl  of  ezcepticma.    Tb* 
decisions  generally  sustain  the  California  view.** 


>*  The  opinion  of  the  lower  court 
ii  no  part  of  tbe  rmord  on  nppettl, 
nnd  e&naot  be  eoaaidered  for  taj 
parpoae.  Cornish  v.  Flojd-Jonu,  20 
Uoitt.  1S3,  ee  Pae.  838.  Where  the 
opinloQ  ii  not  embraced  in  a  bill  of 
ezcaptionB,  it  ii  no  [art  of  the  record, 
and  cannot  be  considered.  Harring- 
ton V.  Butte  etc.  Co.,  £7  Mont.  I,  69 
Pae.  102.  On  appeal  the  opinion  of 
the  court  has  no  place  in  the  record, 
and  a  contention  that  it  ehowi  that 
the  court  did  not  consider  certain  eri- 
dence  which  was  admitted  without  ob- 
jection cannot  be  entertained.  Pbil- 
lipi  r.  Cobum,  28  Hont  45,  TS  Pae. 
291. 

These  deeiiiona,  ai  expressed  in  the 
•jllabi  of  the  above  eases,  are  some- 
what ambigaons.  To  say  that  a  paper 
is  not  a  part  of  the  record,  and  cannot 
tw  conadered  for  any  pnrpOM,  doM  wt 


Mem  to  harmonlia  very  closely  with 
a  statement  that  unless  embraced  in 
a  bill  of  exceptions,  it  is  no  part  of 
the  record,  and  cannot  be  considered. 
The  cases  themselves,  however,  hold 
in  support  of  the  g;eneral  rule,  that 
the  opinion  is  not  entitled  to  any  more 
consideration  than  fairly  belongs  to 
its  character  as  the  expression  of  tbe 
reaaon  and  argument  of  the  court  be- 
low which  may  or  may  not  be  any- 
thing at  all,  according  to  the  eireum- 
ataneea  of  the  ease;  and  it  cannot  be 
considered  at  all  nnlesa  incorporated 
in  the  bill  of  exceptions.  The  opin- 
ion may  be  raggttUya  of  a  just  de- 
termination of  the  ease.  Porter  v. 
Printing  Co.,  26  Mont.  170,  66  Pac. 
839,  67  Pac.  S7.  Otherwise,  not  at 
aU.  0ns  T.  NeUon,  14  OU.  298,  78 
Pat  170. 


Digitized  ByGOOgle 


BEOOBD  ON  APPSAL  FBOH   THS  JinMUSNT. 


CHAPTER  XLIII. 

RECORD  ON  APPEAL  PROM  THE  JUDGMENT— AGREED 
STATEMENT  OP  PACTS. 

§  249.  Agreed  Statement  of  Facts.— The  aot  of  1851  contained 
no  provision  for  annexing  an  agreed  statement  of  facta  to  the  judg- 
ment-roll, nor  that  it  shonld  constitute  a  part  of  the  record  on 
appeal.*  There  could  be  no  reason,  however,  why  the  parties  could 
not  make  such  a  statement  a  part  of  the  record  on  appeal,  if  they 
chose  to  make  an  express  stipulation  to  that  effect.  And  accord- 
ingly, it  was  held  in  Burnett  v.  Pacheco,*  decided  in  18G5,  that  a 
stipulation  to  the  effect  that  an  agreed  statement  of  facts,  which 
was  used  on  the  trial,  might  be  used  by  either  party  "in  any  and 
all  proceedings  in  the  action,"  had  the  effect  of  making  such  state- 
ment a  part  of  the  record  on  appeal. 

In  1866,  section  180  of  the  Practice  Act  was  amended  so  as  to 
provide,  among  other  things,  that  "when  any  cause  is  tried  and 
submitted  upon  a  written  statement  of  facts,  agreed  to  by  the  par- 
ties or  their  attorneys,  such  statement  shall  have  the  effect  of  a 
special  verdict  or  finding  of  facts,  and  judgment  shall  be  pro- 
nounced thereon  as  upon  a  special  verdict  or  finding  of  facts ;  and 
in  such  case  no  finding  of  facts  shall  be  made  unless  such  state- 
ment shall  fail  to  embrace  all  the  facts  proved  and  in  issue,  in 
which  case,  any  additional  fact  may  be  found  upon  evidence  which 
is  not  repugnant  to  the  agreed  statement."  * 

This  provision  stood  until  the  adoption  of  the  Code  of  Civil  Pro- 
cedure. Under  the  language  of  the  provision  an  agreed  state- 
ment of  facts  used  in  the  court  below  became  a  part  of  the  judg- 
ment-roll, without  any  subsequent  stipulation  to  that  effect.  It 
was  necessary,  however,  that  the  statement  should  make  a  case  to 
be  determined.  A  mere  transcript  of  the  evidence  is  not  such  a 
ease.*  Nor  is  a  stipulation  concerning  evidence  to  be  offered,  and 
agreeing  on  certain  isolated  facts  sufficient.* 

1  8fe  Laws  of  1851,  p.  78,  &d(I  p.  Burr  t.  Des  Moinea  B.  R.  Co.,  1  Wall. 

106,  sec.  346.  (U.  S.)  99,  17  L.  ed.  561  j  Poraeroy'i 

»  27  Cal.  408.  Lesaee  t.   Bank   of   Indiana,   1   Wall. 

a  I,aws  of  1865-66,  p.  844,  wc.  180.  (U.  S.)  502.  17  L.  eii.  638. 

4  Look  at  Suydam  t.  Williamsoii,  •  People  t.  Hawee,  41  CaL  632. 
20  Hon.  (U.  a.)  427,  15  L.  ed.  978; 
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The  Code  of  Civil  Procednre  did  not  reproduce  the  provisiim  of 
the  act  of  1866,  or  any  similar  proTiaion,  and  the  law  rests  entirely 
upon  judicial  precedent,  which  is  not  sufficiently  definite  to  justify 
a  positive  deduction.  In  the  earlier  cases  under  the  code  there  is 
a  disposition  to  treat  an  agreed  statenient  of  facts  as  a  mere  stipu- 
lation,* which  might,  hy  express  authorization,  be  made  a  part  of 
the  record  on  appeal,^  thus  following  the  principle  of  the  decision 
in  Burnett  v.  Paeheco,  cited  above.  In  the  more  recent  cases,  how- 
ever, the  courts  have  manifested  a  tendency  to  make  an  agreed 
statement  of  facts  a  part  of  the  judgmeot-roll,  as  a  finding.  In 
Gregory  v,  Gregory,*  where  the  statement  w-as  set  out  in  the  rec- 
ord without  being  included  in  a  bill  of  exceptions,  as  though  it 
were,  in  itself,  an  integral  part  of  the  judgment-roll,  and  the  judg- 
ment itself  recited  that  its  decision  waa  based  upon  such  statement, 
the  supreme  court  held  thlit,  "under  these  circumstances,"  doubt- 
less referring  to  the  recitals  in  the  judgment  and  the  stipulation, 
"we  think  the  statcme&t  may  be  considered  whether  it  in  fact  con- 
stitutes a  part  of  the  judgment-roll  or  not."  In  McMenomy  v. 
White,*  which  was  a  case  submitted  upon  an  agreed  statement, 
where  it  was  contended  that  certain  findings  were  not  justified,  the 
court  held,  "no  findings  were  necessary,  the  only  question  being 
as  to  what  was  the  law  applicable  to  those  facts.  (Gregory  v. 
Gregory,  102  Cal.  50,  36  Pae.  364.) "  The  two  cases  were  similar 
in  being  decided  upon  an  agreed  statement  of  facts,  but  not  other- 
wise. It  is  not  easy,  therefore,  to  divine  why  the  case  in  the  115th 
Report  was  decided  upon  the  authority  of  the  case  in  the  102d. 
The  situation  is  not  made  more  dear  by  later  decisions.  In  Con- 
way V,  Supreme  Council,  etc.,"  it  waa  held,  upon  the  authority  of 
McMenomy  v.  White,  supra,  and  MuUer  v.  Howell,  110  Cal,  318, 
42  Pac.  804,  as  follows : 

"  ....  But  findings  were  waived  because  counsel  stipulated  as 
to  the  facts,  and  the  facts  thus  stipulated  became  a  part  of  the 

*  Ai  to  which  gee  Spinetti  v.  Brig-  See  euei   cited  in   note  I   to  Kction 

nardello,  53  Cal.  2S1;  HaTden  v.  Haj--  2S1.     But  a  stipuIatioD  to  that  eS^t 

dea,   46   Cal.   332 ;    People   v.   Hewes,  made  the  statr ment  on  motion  for  aev/ 

41  Cal.  632;  Uoore  t.  8«niple,  II  Cal.  trUl  a  patt  of  the  record  on  appeal 

360;  Bitter  t.  Maaon,  11  Cal.  214.  from  the  judgment.     See  Hastioga  v. 

'  Under    the    old     Practice    Act    a  Halleck,   13   Cal.    203;    Carpentier   v. 

■tatement    on    motion    for    new    trial  Williamson,  25  Cal.  154;  Cardinell  t. 

waa  not  a  part  of  the  judgment- roll,  O'Dowd,  43  Ca).  580. 

and   coDsequeotlj   could   not   be   uaed  «  102   C^l.   50,   36   Pac.   364. 

on  appeal  from  the  judgment  in  the  >  115  Cal.  339,  47  Pae.  109. 

ftbwDw  of  a  atipnktion  to  that  effect.  •■  137  Cal.  884,  70  Pac.  223, 
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jadgment-roll  and  the  findings  of  the  coort  on  whicli  its  jadgn 
rests." 

In  Mnller  t.  Rowell,*'  authority  for  the  decision  in  the  Con' 
V.  Supreme  Council  case,  last  cited,  the  trial  court  adopted  the  s 
ulated  facts,  apparently  as  its  findings,  and  the  appellate  court  1 
that  no  more  formal  findings  were  required,  and  "the  statemeu 
facts  80  agreed  took  the  place  and  served  all  the  purposes  c 
formal  finding  by  the  court.  {Brewster  v.  Hartley,  37  Cal.  15 
Am,  Dec.  237.)"  But  the  case  of  Brewster  t.  Hartley,  u 
which  this  last  decision  rests,  was  decided  under  the  law  of  !■ 
which  made  the  agreed  statement  a  part  of  the  judgment-roll 
effect,  as  a  special  verdict  or  a  finding  of  facta.  But  even  i 
were  otherwise,  the  case  of  MuUer  v.  Rowell  could  not  be  g 
authority  for  a  rule  which  makes  agreed  statements,  in  genera 
part  of  the  judgment-roll,  for  in  that  ckse  the  oourt  adopted 
agreed  statement  as  its  findings.  In  later  cases,  however,  it  ] 
be  confidently  assumed  that  the  above  inconsistencies  were  el 
tively  harmonized.  In  Crisman  v.  Lanterman,^^  it  was  held 
where  the  facts  stipulated  were  in  a  form  merely  evidentiary,  i 
sisting  not  of  the  ultimate  facts  pat  in  issue  by  the  pleadings, 
of  a  recital  of  probative  facts,  as,  for  example,  the  circumstai 
of  the  sale,  the  ultimate  fact  being  the  consent  of  one  of  the 
ties  thereto,  it  was  not  only  proper,  but  it  was  essential  for 
trial  court  to  make  a  finding  of  the  ultimate  fact;  and  where 
finding  might  have  been  either  way,  the  facts  stated  being  suffic 
to  sustain  an  inference  either  way  as  to  the  ultimate  fact  of  < 
sent,  it  would  be  treated  in  the  same  way  and  was  entitled  to 
same  weight  as  any  other  finding  on  conflicting  evidence.  Ani 
Towle  V.  Sweeney,^*  notwithstanding  some  manifest  ineonsisteE 

10  110  Cat.  31S,  iZ  Pae.  804.  determined;  and  ai  it  is  only  reqt 

11  149  Cal.  647,   IIT  Am.  St.  Hep.       to  find  the  ultimate  facts  in  the 
167,    87    Pac.    89.  it  maj'  find  auch  ultimate  facta 

It  2  Cal.  App.  29,  83  Pae.  74.     Tbe  the    prabative    facta   set   out    in 

dictum  is  aa  follows:  agreed  Btatement,  as  nell  as  fron 

"Although  findings  of  fact  are  not  evidence    thereof.     An    agreed    s 

neceasary  to   the   validitj  of  a  judg-  ment  of  facta  ia  but  a  aubstitutc 

meat,  where  the  case  is  submitted  for  evidence  of  those   facts,  and   in 

decision  upon  an  agreed  atatement  of  respect  differs  from  an  'agreed  e 

facta,   yet    the   court    is    not   thereby  which,  uader  section  1138  of  the  < 

precluded  from  making  such  findings  of  Civil  Procedure,  may  be  subm 

of   fact.     It   may   adopt   the    agreed  for   decision  without   any   pleadit 

statement  aa  its  own  findings  of  taeta.  It   wUI   be    noted    that   it    is 

or   it   may   make    findings    therefrom  stated   that  findings  of   fact  are 

to  correspond  with  tho  issues  to  bo  oweseaiy  to  the  validity  of  the  j 
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in  the  dicium  of  the  eonrt,  the  inference  is  dear  that  an  agreed 
Btfttement  of  facts  i«  nothing  more  than  a  statement  of  the  evi- 
dence, and  cannot  be  held  to  dispense  with  findings  of  ultimate 
facts,  though  it  may  bo  dispense  with  findings  that  are  described 
as  findings  of  probative  facts,  bnt  which  are,  in  tmth,  themselves 
nothing  more  or  less  than  mere  statementa  of  evidentiary  facts, 
from  which  the  ultimate  fact  in  issue  requires  to  be  deduced.  Nor 
can  such  agreed  statement  be  regarded  as  a  part  of  the  judgment- 
roll,  any  more  than  «ay  other  statement  or  transcript  of  the  evi- 
dence, though  it  may  become  so  by  adoption  as  the  findings;  and 
when  it  appears  in  the  record  as  a  part  of  the  judgment-roll,  it 
would  no  doabt  be  presumed  to  have  been  bo  adopted,  particularly 
in  a  case,  as  Gregory  v,  Gregory  above  cited,  where  there  are  re- 
citals in  the  judgment  to  that  effect.  Other  cases  seem  to  sus- 
tain this  position,  and  it  is  believed  to  be  the  correct  one." 

Where  a  case  is  submitted  on  an  agreed  statement  of  the  facts,  the 
court  is  restricted  to  the  facts  admitted,  and  its  judgment  cannot 
be  based  on  any  other  facts  which  the  parties  may  be  supposed  to 
be  able  to  establish,'*  But  it  is  probable  that  where  there  ate  sev- 
eral separate  and  distinct  issues  involved,  one  or  more  may  be 
covered  by  an  agreed  statement  of  the  facts,  while  the  remainder 
may  be  made  the  object  of  proof,  though  this  has  not  been  specifi- 
cally decided. 

It  is  always  essential  that  an  agreed  statement  of  facts,  which 
purports  to  take  the  place  of  evidence,  should  be  sufficient  to  sus- 
tain the  finding  to  which  it  points.** 

meut  where  thete  is  An  agreed  state-  flndiuga  sb  the  code  requires,  for  tbe 

ment,     and      kftsrward,      that     onlj-  oode    requires    findings    of    ultimate 

oltimate    findiogs    of    fact    are    re-  facta.     With  this  manifest  distinction 

3 aired,  and  that  these  may  be  deduced  in  mind,   a  sts-teiaent  of  facts  cei- 

rom  probative  facta  set  forth  in  the  tainly  ts^es  the  place  of  a  finding  of 

agreed   statement.     Finally    that   the  probative   facta,    and    dispenses   with 

agreed  statement  is  merely  a  lubsti-  the  neeessit;  for  such  a  finding. 

tuts  fir  the  evidence.    If  a  anbatitute  "See    In  le   Sylvester,    105    Cal. 

for  the  evidence,  it  cannot  very  well  1S9,  38   Pac.   64S;    Higgins  v.   San 

be  at  the  same  time  a  enbatitute  foir  Diego  etc  Co.,  129  CaL  134,  61  Pac. 

tbe   findings   which   are   necessary   to  S43;  Los  Angeles  v.  I>os  Angeles  etc. 

be  drawn  from  the  evidence.     But  on  Co.,  152  Osl.  ft45,  93  Pac.  869.  1135. 

the  whole,  the  meaning  of  the  court  "  Green  v.  Fresno,  95  Ce.\.  329,  30 

is  clear  enough,  and  U>e  incondsten'  Pac.  544 ;  and  see  Crandall  v.  Amador 

des  referre<1   to   amount  to  no   more  Co.,  20  C^l.  72. 

than  tbe  ase  of  the  same  form  of  ex-  »  Id  Estate  of  Carpenter,  127  Cal. 

preesion    for    two    entirely    different  533,  60  Pac.  162,  there  was  a  stipu- 

things.     Findings  of   probative   facta  latinn   on   appeal   that   evidence   was 

BO  often  referred  to  are  not  findings  introduced   on    the    issue'   of    menace, 

at  all.    At  least,  they  are  not  such  but  the  supreme  court  held  it  was  not 
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Cotmsel  cannot  Btipalate  the  legal  conclusion  to  be  drawn  from 
the  facts.  The  facts  themselves  may  be  stipulated,  bat  the  court 
cannot  be  bound  by  a  stipulation  which  purports  to  go  beyond  a 
stipulatioD  as  to  the  facts,  and  agrees  that  a  certain  legal  conclu- 
sion is  to  be  drawn  therefrom." 

Where  the  facts  are  stipulated  and  the  appeal  is  from  the  judg- 
ment,, a  new  trial  is  not  necessary,  and  the  appellate  court  will 
order  judgment  upon  the  stipulated  facts." 

Although  a  new  trial  would  not  be  proper  in  a  case  where  the 
facts  are  stipulated,'*  yet  the  trial  court  cannot  be  said  to  be  with- 
out jurisdiction  to  entertain  a  motion  for  a  new  trial,  or  the  appel- 
late court  to  lack  jurisdiction  to  review  the  order  made  thereon.*' 

BuSeient  t»  lupport  a  finding;  "Par-  >■  San    Praneigen    Lnmb«r    Od.    t. 

tiea  relfing  upon  a  atipnlation  which  Bibb,  13S  CbI.  325,  T3  Pae.  S64. 

takes   from    the    nppellate    court    the  *'  ^ur^n  '■  WoKaj  *  Co.,  123  Cal. 

pow^r  to   determine   an   appeal   upon  ,■  g^  q^         ■,.  q               io2  M. 

the  real  facte  should  we  that  thej  ^^  3a  p„    jgi,  ^nd  lee  aeetion  1, 

are   sufficient."     The   same   principle,  ante. 
'  no  doDbt,  applies  to  iuaec  in  the  trial 
eourt.   . 
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CHAPTER  XLIV.^ 

3RD  ON  APPEAL  FROM  THE  JUDGMENT— STATE- 
MENT ON  APPEAL. 

Einda  of  ttatament  under  old  Prsetice  Act  and  tinder  tbB  code. 
IKff«T«oec  between  itatementB  on  motion  for  new  trial  and  atate- 

menta  on  appeal  under  the  old  Practice  Aet — Office  of  atatementa 

on  appeal. 
Statementa  on  appeal  were  part  of  tbi  Jndgineiit-Tcill  under  the  old 

Practice  Act. 
Preparation  of  atatementa  on  appeal  under  tlie  old  Practice  Act. 

50.  Kindf  of  Statements  Under  the  Old  Practice  Act  uid 
r  the  Code  of  Civil  Procedure. — Under  the  old  Practice 
here  were  two  kinds  of  statements,  viz.,  statemetits  on  appeal 
;tateinents  on  motion  for  new  trial.  Statements  on  motion 
Bw  trial  have  already  been  considered,'  They  were  not  part 
;  judgment-roll.*  Statements  on  appeal  derived  their  valid- 
om  section  338  et  seq.  They  could  be  used  as  the  record  on 
1  from  an  order  (other  than  an  order  on  motion  for  new 
and  as  the  record  on  appeal  from  the  judgment.  In  the 
case  the  statement  was  part  of  the  judgment-roll.*  The  sec- 
providing  for  statements  on  appeal  were  not  reproduced  in 
ode  of  Civil  Procedure,  consequently  the  statement  on  appeal 
e  old  Practice  Aet  no  longer  exists.  Tfaeir  plaoe  has  been 
by  other  papers,**  and  there  is  no  longer  any  such  paper  as 
«meut  on  appeal  from  the  judgment,*''  although  provision  is 

e  efaapter  84,  ante.  a  comparative  point  of  view,  of  those 

e  lection  230^  ante.  aj^tenii   wbleh   rarj   materiallj   from 

e  leetion  252,  pMt.  tbat  of  CalifoTnia. 

illi    of    execptiana    and    atate-  JritOTia:  Chapter    19    of    the    R«- 

on    notion   for   new    trial,   aa  vised    Statutes    seta   out   the    various 

id  m  section  950,  Cods  of  Civil  papers,    dorumenta,   etc.,   designed    to 

ure.  conatitute    the   record.     Section    1485 

ee  People  v.  Crane,  60  Cal.  £79;  provides  that  "every  paper  filed'  in  a 

V.  Chart,  79  Cal.  1S6,  21   Pae.  case   shall   constitute    a   part   of    the 

Witter  T.  Andrews,  12S  Cal.  I,  record  of  the  case,  including  depoai- 

;.  ZT6.  tiona   and    all    written    evidence    and 

langnage   of   the   text   applies  eibibita   offered   or   admitted   in   evi- 

atate  of  California  and  to  those  dence;   and    no   papers   thus   fil«d   or 

Pacific    coast    atatea    havioK   a  admitted   in   evidence,    or   offered    in 

■  sTstein  of  practice.     The  fol-  evidence  and   rejected   by   the   court. 

(juoptis   is    essential   in    this  need  be  incorporated  in  a  statement 

tion  to  an  nndentanding,  from  of  facta  in  order  to  make  it  part  of 
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the  lecora."  Section  148B  provides: 
"Either  partj  to  a  auit  11H17,  if  he 
>o  desire,  make  the  oral  evidence  (nven 
in  the  ease  a  part  of  the  record  oi  the 
ease,  either  b;  a  itateq^nt  of  facta 
or,  at  hij  eleetion,  bj  cauHing  th« 
court  reportert  notes  of  the  tnal  to 
be  extended  br  him,  aod  duly  cvrti- 
fled  over  his  hand  as  being  a  full, 
true  and  correct  copy  of  all  the  ques- 
tioci  propounded  to  juron  and  wit- 
nessea  and  their  answer  thereto,  as 
well  as  all  remarks,  nalings,  opinions 
and  judgments  given  and  rendered 
daring  the  trial  thereof  bj  the  judge 
presiding  at  the  trial,  and  that  it 
contains  all  the  oral  evidence  given 
in  the  case;  but  in  no  case  shall  such 
extended  notes  contain  a  copy  of  any 
written  evidence,  depositions,  exhibits 
or  arguments  of  counsel.  When  thus 
made,  certified  and  filed  it  &haI1  con- 
stitute  a  part   of  the  record   of   the 

Section  1490  outlines  the  contents 
of  the  statement,  and  section  1491  ia 
as  follows:  "After  the  trial,  either 
party  may,  at  any  time  during  the 
term,  or  within  the  time  stipulated, 
or  within  such  reasonable  time  as 
shall  be  allowed  by  the  onurt  by  an 
order  for  such  purpose  made  and  en- 
tered, tender  to  the  opposite  attorney 
a  statement  of  facts,  which  must,  in 
Darrative  form,  contain  all  the  evi- 
dence given  in  the  case,  but  without 
repetition,  prolixity  or  unoertainty. 
On  its  receipt  by  the  opposite  at- 
torney he  shall,  within  a  reasonable 
time,  not  to  exceed  ten  days  in  any 
case,  unless  the  time  be  extended  by 
written  stipulation  duly  signed  and 
filed,  return  it  to  the  one  who  ten- 
dered or  caused  it  to  be  tendered,  to- 
gether with  a  written  Btatemeat 
signed  by  bim,  wherein  he  shall  agree 
that  the  same  is  true  and  correct,  or, 
he  shall  state  that  it  is  not  correct, 
BpecifvinK  where  it  is  fniiltv.  and  set- 
ting forth  such  changes  and  amend- 
ments as  he  may  deem  necessary  to 
make  it  correct;  and  thereupon  such 
statement  of  facts  and  the  agree- 
ment thereto  of  the  opposing  at- 
torney; or  the  changes  and  amend- 
ments su^ested  shall  be  presented  to 
the  trial  judge,  who  shall  either  cer- 
tify thereto  that  the  same  is  true  and- 
correct  and  sign  aueh  certificate,  or 
flnt  correct  it  as  it  may  require,  and 


then  add  faia  certificate  thereto  and 
sign  it.  Failure  on  the  part  of  the 
attorney  to  wbom  Uie  statement  of 
facts  is  tendered,  to  agree  to  the  cor- 
reetoesB  thereof  or  to  suggest  changea 
or  amendments  thereto  within  th« 
time  above  specified,  shall  be  deemed 
an  admission  of  its  correctness. 
When  so  certified,  signed  and  filed  it 
shall  become  ■  piut  of  the  record  of 

Section  14S2  providea  that  it  shall 
not  be  necessary  to  transcribe  all  the 
evidence  when  an  instruction  is  ob- 
jected to,  but  only  so  mveh  as  is  per- 
tinent to  the  error  complained  of. 

The  function  of  the  statement  is  to 
present  on  appeal  the  record  of  every- 
thing necessary  t6  a  full  consideration 
and  review  of  the  case,  not  appear- 
ing in  the  minute  entries,  judgment 
and  decree,  and  the  original  files,  in- 
eluding  documentary  evidence,  deposi- 
tions, etc.,  and  omitting  the  exccptione 
taken  and  reserved,  which  should  be 
presented  by  bill  of  exceptions.  It 
thus  appears  that  the  statement  Is 
little  else  than  a  mere  transcript  of 
the  reporter's  notes  of  the  evidence. 
It  most  be  certified  by  the  court. 
Seotion  1491,  tupra.  This  requiie- 
ment  eansot  be  dispensed  with  if  it 
is  desired  to  utilize  the  contents  of 
the  statement  on  the  appeal.  See 
Myers  v.  Farmers'  etc.  Bank,  7  Aria. 
67,  60  Pac.  880;  Tombstone  v.  Reilly. 
4  Aril.  102,  33  Pac.  823;  Tietjen  v. 
Snead,  3  Ariz.  195,  24  Pac.  324; 
Smith  V.  Blackmore,  3  Ariz.  348,  29 
Pac,  15;  Liberty  etc.  Co.  v.  Oeddei, 
11  Ariz.  S4,  SO  Pac.  332;  Donohoe 
V.  El  Paso  etc.  Co.,  11  Ariz.  293,  94 
Pac.  1091.  If  properly  certified,  how- 
ever, the  bill  of  exceptions  may  be 
dispensed  with,  in  whole  or  in  part. 
Thus,  if  properly  certified,  it  has 
been  held  that  the  evidence  set  out 
in  the  statement  may  be  utilized  in 
reviewing  the  assignments  of  error  in 
the  bill  of  exceptions,  without  the 
necessity  of  setting  out  the  evidence 
in  the  latter.  See  Montezuma  etc.  Co. 
V.  Smithville  etc.  Co.,  11  Ariz.  99,  89 
Pac.  512;  Leatherwood  t.  Richardson, 
11  Ariz.  163,  89  Pae.  303,  H  Pac. 
1110. 

Tbe  rales  governing  th»  prepara- 
tion, necessity,  scope,  etc,  of  the 
statement  of  facts  above  described 
are  the  same  as  those  which  governed 


Digitized  ByGOOgle 


1387 

til*  prqiaration,  etc.,  of  tUteninitt  on 
&ppckl  under  tiie  CnHfomift  PrMtiee 
Aet,  Thus  it  moat  be  prepued  uid 
filed  in  time,  nnlam  tbe  time  be  ex' 
tended.  Leathsrwood  r.  Biefaftrdion, 
mpra.  And  onkw  eertifled  in  ae- 
eord&Doe  with  the  prorisioiie  of  the 
statute,  it  ennnot  be  considered, 
tboagb  signed  bjr  fbs  attoraeje  for 
the  poitiee  and  printed  in  the  tran- 
«ript.  Libertj  etc.  Co.  t.  Qeddea,  11 
Aric  G4,  90  Pae.  332.  And  papen 
and  doeumente  not  eipressl;  required 
to  be  embodied  in  the  judgment- roll 
must  bo  incorporated  in  tbe  statement 
or  a  bill  of  esceptioni,  otherwise 
they  cannot  be  considered.  Bhencan 
V.  Goodwin,  11  Aria.  141,  89  Pae.  517; 
a  C,  13  Ari».  42,  95  Pac.  121.  And 
•ee  chapter  on  "JndRnieat-roll"  and 
"Bill*  of  Eiceptions. 

Nevada:  Slatemente  on  appeal  have 
not  been  dispensed  with  entirely, 
thoagb  never  indiepvnnblo  in  tbe  praS' 
tice.  Oillig  V.  Lake  eU.  Co.,  Z  Nev, 
214.  Statements  on  appeal  were 
never  necesearj,  even  on  motions  for 
new  trial.  It  waa  earlv  beld  that  the 
ease  might  be  reviewed  on  the  state- 
meat  on  tbe  motion,  without  tbe 
necessity  of  a  statement  on  appeal. 
Brjant  v.  Lamber  Co.,  S  Nev.  SIS,  93 
Am.  Dee.  403.  It  was  said  in  this 
ease  that  it  was  the  uniform  practice 
of  the  conrt  to  treat  the  statement 
prepared  on  the  hearing  of  tbe  motion 
as  a  statement  on  appeal.  In  the 
subsequent  case  of  Johnson  v.  Wells, 
Pargo  ft  Co.,  6  Nev.  224,  3  Am.  Rep. 
245,  the  court  seemed  to  go  further, 
and  to  hold  that  tbe  word  "order," 
in  section  333  of  tbe  Practice  Act 
(seotion  3427,  Cutting's  Compile.! 
Laws),  was  not  intended  to  refer  to 
an  order  on  motion  for  a  new  trial. 
See  section  3292,  Cutting's  Compiled 
Laws,  section  187,  Civil  Practice. 
See,  also,  Gregory  v.  Froth ineham,  1 
Nev.  253;  O^eale  v.  Cleveland,  3 
Nev.  48S. 

Section  3427,  Cutting's  Compiled 
Laws  (aeetion  332,  Civil  Practioe),  is 
as  follovre:  "When  the  party  who  has 
the  right  to  appeal  wishea  a  state- 
ment of  the  case  to  be  annexed  to  the 
record  of  a  judgment  or  order,  he 
shall,  within  twenty  days  after  the 
entry  of  such  judgment  or  order,  pre- 
pare such  statement,  which  shall  state 
specifically   the   particular  eirort   or 
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groands  upon  which  he  int»ds  to  rely 
upon  the  appeal,  and  aliall  eontain  so 
much  of  the  evidence  as  may  be  neces- 
sary to  explain  the  particular  errors 
or  grounds  specified,  and  no  more, 
and  shall  file  tbe  sftme  with  tbe  clerk, 
and  serve  a  copy  thereof  upon  the  ad- 
vene party.  The  respondent  may, 
within  five  days  thereafter,  prepare 
and  file  amendments  to  the  statement, 
and  shall  serve  a  copy  thereof  on  the 
appellant.  The  statement  and  amend- 
ment* Shalt  be  presented  to  the  judge 
or  referee  who  tried  or  beard  tbe  case, 
upon  notice  of  two  days  to  the  re- 
spoQdjent,  and  a  true  statement  shall 
thereupon  be  settled  by  sneh  judge 
or  referee.  If  no  anundmenta  are 
filed,  the  statement  may  be  presented 
to  the  judge  or  referee  for  settlement, 
without  any  notice  to  the  reepondent." 
Section  32S5,  Cutting's  Compiled 
Laws  (section  190,  Civil  Practice), 
defines  an  ezoeption  to  be  "an  objec- 
tion taken  at  the  trial  to  a  decision 
upon  a  matter  of  law,  whether  such 
trial  be  by  jury,  court,  or  rrferees, 
and  whether  tbe  decision  be  made 
during  the  formation  of  a  jury,  or  in 
the  admission  of  evidence,  or  in  the 
charge  to  the  jury,  or  at  any  other 
time  from  the  calling  of  the  action 
for  trial  to  tbe  rendering  of  the  ver- 
dict or  decision."  Section  32SS  (sec- 
tion 191,  Civil  Practice)  provides 
that  "the  point  of  the  exception  shall 
be  particularly  stated,  and  may  be 
delivered  in  writing  to  tbe  jndge,  or, 
if  the  party  require  it,  shall  be  writ- 
ten down  by  the  clerk.  When  de- 
livered in  writing  or  written  down  I^ 
the  clerk,  it  shall  be  made  conform- 
able to  the  truth,  or  be  at  the  time 
corrected  until  it  is  so  made  conform- 
able. When  not  delivered  in  writing 
or  written  down  as  above,  it  may  be 
entered  in  the  judge'a  minutes  and 
afterward  settled  in  a  statement  of 
the  case,  ss  provided  in  this  act; 
.  .  .  .  "  Farther,  "Provided,  that  if 
the  judge  shall  in  any  caw  refuse  to 
allow  an  exception  in  accordance  with 
the  facts,  any  party  aggrieved  tbere- 
by  may  petition  the  supreme  court 
for  leave  to  prove  the  same,  and  ^all 
have  the  right  to  do  so,  in  such  mode 
and  manner  and  according  to  such 
regulations  as  the  supreme  court  may 
by  rules  impose,  and  such  exceptions 
as  are  allowed  by  said  supreme  court 
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Tarioui  sets  provided  bj  aeetion 
and  Kction  3430  authorizM  thi 
tiea  themaelvet  to  ii^  and  oetl 
the  BtatemcDt.  Section  3431  pr 
that  a  eopj  of  the  atatement 
be  anoexed  to  the  jadgment  or 
appealed  front.  Section  3432 
Tidet  that  th«  preceding  seetioDt 
applj   to   appMis   from   orders 
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iImU  become  a  part  of  the  record  of 
the  MUM."  Section  3287  (leotion 
192,  Civil  Practice)  providea:  "No 
particular  form  of  exception  BbaU  b« 
required;  the  objection  shall  be  atat«:l 
with  Eo  much  of  the  evidence,  or  other 
matter,  aa  is  oeeessaiT  to  explaiii  i^ 
but  no  mora,  kad  tbe  whole  aa  briefly 
as  possible." 

The  exertions  thus  provided  for 
are  defined  in  language  closelj  fol- 
lowing that  used  in  other  codes  in 
connection  with  exceptions  settled  in 
bills  of  exceptions;  and  are  doubtless 
such  as  may  be  so  used.  See  note  6, 
section  254,  post.  That  they  may  be 
settled  in  a  statement  of  the  ease  Is 
also  manifest,  however,  from  the  ex- 
press reference  contained  in  section 
3286. 

The  statement  thus  provided  for 
must  be  prepared  in  accordance  with 
the  provisions  of  this  section,  other- 
wise it  cannot  be  considered.  Baum 
V.  Mey^r,  18  Kev.  91. 

Tt  must  be  prepared,  presented  and 
filed  within  the  statutory  time.  Whit- 
moie  V.  Shiverick,  3  Nev.  28S;  State 
V.  Murphy,  29  Nev.  247,  8S  Pac.  335. 
But  failure  in  an^  of  these  respects 
may  be  waived,  either  eipreggly  or 
by  implication.  Curtis  v.  McCul- 
lough.  3  Nev.  202;  Bliss  v.  Orayson, 
24  Nev.  422,  58  Pac.  231;  Smith  v. 
Wells  Estate  Co..  29  Nev.  411,  91 
Pac.  315;  Henningsen  v.  Tonopah 
etc.  Co.  (Nev.),  104  Pac.  223, 

In  general,  it  may  be  said  that  no 
distinction  of  a  material  character  is 
to  be  noted  between  a  statement  on 
appeal,  as  herein  provided,  and  a 
statement  on  motion  for  new  trial,  ex- 
cept that  the  one  is  intended  for  the 
presentation  of  the  ease  on  appeal 
from  a  judgment  or  order  other  than 
on  niotion  for  new  trial,  and  the  other, 
an  appeal  from  an  order  on  motion 
for  new  trial.  See  chapter  on  "State- 
Section  342S,  Cutting's  Compiled 
Iaws  {section  333,  Civil  Practice), 
provides  that  the  omission  of  a  party 
to  make  a  statement  within  the  time 
Umited  shall  be  deemed  a  waiver  of 
the  right  to  a  statement.  The  rule 
is  made  to  apply  to  both  parties  with 
respect  to  the  proposing  and  accept- 
ance of  amendments,  etc.  Section 
3429  provides  for  the  extension  by 
the  jnd(^  of  the  time  to  perform  the 
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notet  of  the  evidsDce  iImII  ba  steted. 
Docnnients  on  file  ia  the  Mtion  or 
proceedjug  maj  b«  eopiad  or  the  Bub- 
stanee  thereof  etated.  There  shall  be 
incorporated  in  ererj  mch  statement 
a  apecifieatioQ  of  the  pertieulan  in 
which  the  erideDce  is  alleged  to  be  in- 
saSoient  to  juitifj  the  verdiet  or 
other  deeiiion  and  of  the  erron  of 
law  npon  whieh  the  party  lettlins 
the  same  intends  to  xtij.  If  no  Buen 
specification  ii  made,  the  itatement 
shall  b«  diaregaided  on  motion  for  a 
new  trial  and  on  appeal.  Within 
twenty  day*  after  the  eeryice  of  the 
draft  of  the  BtatemenC  the  adverse 
party  may  proptfM  amendments  to 
the  same  and  serve  etieh  amendmentB 
upon  the  other  party.  The  proposed 
statement  and  amendmeota  most 
within  twenty  days  thereafter  be  pre- 
eentsd  by  the  party  seeking  the  settle- 
tnent  thereof  to  tM  jadge  who  tried 
or  beard  the  ease  upon  aVe  days'  no- 
tice to  the  adverse  party.  At  the 
time  designated  the  judge  must  settle 
the  statement.  If  no  amendments 
are  served,  or  if  served,  or  allowed, 
the  proposed  statement  may  be  pre- 
sented with  the  amendments,  if  any, 
to  the  jud^e  for  settlement  without 
notice  to  the  adverse  party.  If  the 
judge  Is  absent  from  the  district  at 
the  time  when  the  proposed  state- 
ment shall  be  presented  to  him  for 
settlement,  the  time  of  sneh  absence 
shall  not  be  deemed  any  portion  of 
the  time  herein  limited  for  the-settle- 
tnent  hereof.  It  is  the  doty  of  the 
judge  in  settling  the  statement  to 
strike  out  of  it  all  redundant  and 
oaelees  matter  and  to  make  the  state- 
ment truly  represent  the  ease,  Dot- 
withstandine  the  assent  of  the  par- 
ties to  Boch  matter.  When  settled, 
the  statement  must  M  signed  by  the 
judge  with  his  certificate  to  the  effect 
that  the  same  is  allowed,  and  shall 
then  be  filed  with  the  clerk." 

The  provisions  of  this  section  bring 
the  stattnnent  therein  provided  for 
very  closely  within  the  provisions  of 
sections  650  and  659  of  the  Califor- 
nia Code  of  Civil  Procedure,  and  cor- 
responding sections  of  other  codes, 
which  provide  for  the  preparation 
and  settlement  of  both  bills  of  excep- 
tions and  statements  on  motion  for 
new  trial.  The  ?ame  procedure  with 
reference    to    the     presentation    of 
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amendments,  and  ths  supervision  of 
the  trial  judge,  appear.  It  is  there- 
fore to  be  expected  that  the  same 
rules  of  practice  will  be  found  to 
eontrol,  and  ench  is  the  fact.  Thus 
it  is  well  settled  that  the  statement 
must  contain  specifications  of  the  evi- 
dence, when  the  sufficiency  thereof  is 
attacked  on  the  appeal.  Pickert  v. 
BlgK,  1  N.  D.  230,  46  N.  W.  446; 
Holcomb  V.  Keliber,  S  B.  D.  49T,  54 
N.  W.  635;  Narregang  v.  Brown  Co., 
14  B.  D.  357,  85  N.  W.  602;  Henry 
T.  Deane,  6  Dak.  78,  50  N.  W.  487; 
Mooney  r.  Donovan,  9  N.  D.  B3,  81 
N.  W.  SO;  Chandler  v.  Kennedy,  8  8. 
D,  56,  65  N.  W.  439. 

Also,  it  has  been  held  that  it  is  not 
the  doty  of  the  judge  of  the  court 
to  engross  the  statement.  Sdwards 
Lumber  Co.  v.  Bakn,  3  N.  D.  170,  54 
N.  W,  1026.  But  it  u  his  duty  to 
strike  out  of  the  statement  all  re- 
dundant and  useless  matter.  Den^ 
V.  Fieler,  10  8.  D.  623,  74  N.  W. 
1052.  Bo  the  statement  must  be 
settled  witbia  the  statutory  limit,  or 
some  authorized  extension  thereof. 
St.  Croii  Lumber  Co.  v.  Pennington, 
2  Dak.  467,  11  N.  W.  4B7;  Gold 
8treet  r.  Newton,  2  Dak.  149,  3  N. 
W,  329. 

So  the  statement  must  conform 
to  the  statutory  requirements.  Mc- 
Tavish  v.  Great  Northern  By.  Co.,  8 
N.  D.  84.  76  N.  W.  985. 

Bo  it  is  the  duty  of  the  elerk  to 
present  the  statement  to  the  judge 
for  settlement.  Pollock  v.  Aikens,  4 
8.  D.  374,  57  N.  W.  1. 

Section  7059  provides  that  excep- 
tions to  any  decision  after  judgment 
may  be  presented  and  a  settlement 
thereof  in  a  statement  had  as  pro- 
vided   in    sections     7056    and    TOSS, 

Section  T060  contains  provisioiu  as 
to  the  allowance  of  exceptions  in  ac- 
cordance with  the  facts,  substan- 
tially in  the  same  language  as  that 
of  section  652  of  the  California  Code 
of  Civil  Procedure,  and  correspond- 
ing sections  of  other  codes,  and  rules 
of  practice  with  respect  thereto  differ 
in  no  essential  paiticular  from  those 

nection  with  those  code  sections.  See 
Taylor  v.  Miller,  10  N.  D.  361,  87  N. 
W.  597;  Piano  eU.  Co.  y.  Person,  11 
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Section  7061  proTides  for  the  settle- 
meiit  of  a  Btfttement  bj  the  jvd^ 
after  he  hai  ceased  to  be  such,  as  u 
the  case  of  sect  ion  653,  Calif  oraia 
Coda  of  Civil  Procedure,  and  eorre- 
apondiog   lections.     Bee   leetion    153, 

See  sectians  143-160,  ante,  incla- 
■ivB,  as  to  the  itatemect  on  motion 
.  for  nei*  trial,  and  lections  254^260, 
poit,  incloaive,  as  to  bills  of  excep- 
tions. The  principles  and  rules  of 
practice  there  ontlined  apply  with 
equal  force  to  the  North  Dakota  state- 
ment of  the  case,  as  above  described. 
Section  7065  et  seq.,  Bevised  Codes, 
provide  for  a  statement  on  motion  for 
new  trial,  in  terms  but  ali^htlj  dif- 
ferent from  those  set  forth  tn  seetioos 
7055  et  seq. 

Section  7009,  Bevised  Codes  of 
North  Dakota,  is  aa  follows:  "A  state- 
ment of  the  case  settled  as  provided 
in  sect  ion  7058,  whether  the  aame  is 
used  upon  a  motion  for  a  new  trial 
of  Dot,  maj  be  used  on  appeal  from 
the  final  judgment." 

Thia  section  is  somewhat  ambien- 
ous.  A  itatement  of  the  caee  "aettled 
aa  provided  in  section  705S"  ia  in- 
tended primarily  for  use  on  an  ap- 
peal from  the  final  judgment,  and  not 
for  use  in  connection  with  a  motion 
for  a  new  trial,  cither  upon  the  hear- 
ing in  the  trial  court,  or  on  appeal. 
Doubtleaa,  it  n'aa  the  intention  of  the 
lawicakera  to  refer  to  section  7065, 
instead  of  TOSS.  If  ao,  the  rule  thua 
provided  ia  in  accord  with  the  rule  of 
practice  discussed  in  the  text.  See 
note  3c  et  seq. 


11  of  excel 


Provision  is  made  for  a  bill  of  excep- 
tions. See  note  6,  section  254,  po«l. 
Provision  is  also  made  for  what  may 
be  properly  described  as  a  judgment- 
roll,  although  that  designation  ia  not 
applied  to  the  record  which  sections 
S937,  5938  and  5939  of  the  Compiled 
Laws  of  1909  require  the  clerk  to 
make.  See  note  3b,  section  E30,  ante. 
But  provision  is  made  for  a  paper 
called  a  "case"  or  a  "case-made," 
which  poaaeasea  moat  of  the  character- 
istics  of  a  statement  on  appeal  as 
recognized  by  the  practice  in  some 
states,  or  the  statement,  or  statement 


of  facta,  of  that  of  others;  wbile  it 
takes  the  place  of  the  complete  tiait- 
•cript  on  appeal  in  a  fashion  v«ry  dml- 
lar  to  the  simplifled  record  of  the  new 
and  alternative  method  of  prosecut- 
ing an  aweal  in  California  and  other 
states.  A.  fair  definition  would  be, 
that  it  is  a  statement  of  the  facta 
and  proceedings,  which,  if  the  parties 
desire,  may  be  used  in  the  place  of  a 
complete  transcript  on  appeal. 

Section  6073,  Compiled  Iaws  (see 
note  3a,  seetian  £30,  ante),  provides 
that  "A  party  desiring  to  have  any 
judgment  or  order  of  the  district  or 
county  court,  or  a  judge  thereof,  re- 
versed by  the  supreme  court,  may 
make  a  caee,  containing  a  statement 
of  so  much  of  the  proceed  in  ga  and 
evidence,  or  other  matter  in  the  ac- 
tion, as  may  be  necessary  to  present 
the  errrors  complained  of  to  the  su- 
preme court,"  The  function  of  the 
paper  thus  described  ia  clearly  iden- 
tical with  that  of  a  statement  on  ap- 
peal or  bill  of  exceptions — less  the 
ttter  than  the  former;  but,  as  will 
appear  below  (and  see  section  265, 
post),  it  is  also  intended  to  take  the 
place  of  the  transcript. 

Section  6074  is  aa  follows:  "The 
case  ao  made,  or  a  copy  thereof,  ahall, 
within  three  days  after  the  judgment 
or  order  is  entered,  be  served  upon 
the  oppoaite  party  or  his  attorney, 
who  may  within  three  daya  thereafter 
auggeat  amendments  thereto  in  writ- 
ing, and  present  the  same  to  the  party 
making  the  case,  or  bis  attorney. 
The  case  and  amendments  shall  be 
submitted  to  the  judge,  who  shaU 
•cttle  and  sign  the  same,  and  cause 
it  to  b«  attested  by  the  clerk  and  the 
seal  of  the  court  to  be  thereto  at- 
tached. It  shall  then  be  filed  with 
the  papers  in  (he  case.  A  certified 
copy  thereof  shall  be  Sled  with  the 
petition  in  error.  The  exceptions 
stated  in  a  ease-made  shall  have  the 
same  effect  as  if  they  had  been  re- 
dneed  to  writing,  allowed  and  signed 
by  the  judge  at  the  time  they  were 
taken." 

Section  6075:  "The  court  or  judge 
may.  upon  good  cause  sbovm,  extend 
the  time  for  making  a  ease  and  the 
time  in  which  a  case  may  be  served; 
and  may  also  direct  notice  to  be  given 
of  the  time  when  the  case  may  be 
presented    for    settlement,    aft<^    the 
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Mme  bat  t>o«B  made  and  served,  and 
amendinenta  auggeated,  wbicb  when  »o 
made  and  pie«ent«d  iball  be  lettled, 
certified  and  ligned  by  the  judge  who 
tried  tbe  eaiiM;  and  the  ease  so  set- 
tled and  made  sball  tbereupon  be  filed 
witb  Um  papers  in  tha  cause;  and 
in  all  causes  beretofoTe  or  hereafter 
tried,  when  the  term  of  the  office  of 
trial  judge  shall  have  expired  or  may 
hereafter  expire  before  the  time  fixed 
for  making  or  settling  aad  lignin^  a 
case,  it  i^ll  be  hia  duty  to  certify, 
sign  and  settle  a  case  in  all  respects 
as  if  his  term  had  not  expired;  and 
if  DO  amendments  are  suggested  by 


and  certified  secordingly."  See,  also, 
as  to  exteMions  of  time,  section  544. 
Tbe  rules  of  practice  which  govern 
the  preparation,  settlement,  amend- 
ment, engrossment,  fanctions,  etc.,  of 
statements  and  bills  of  exceptions,  are 
applicable  in  every  substantial  par- 
ticular to  tbe  ease  or  case-made, 
herein  described,  in  so  Iai  as  the  same 
takes  the  plaee  of  and  corresponds 
with  those  papers.  Tbe  Oklahoma 
code  eoDtains  no  provisions  for  ttate- 
menta  or  bills,  and  tbe  case  or  ease- 
made  may  be  said  to  take  the  placa 
of  those  papers  id  every  essential  re- 
spect. Matters  which  are  not  prop- 
erly a  part  of  tbe  record  on  appeal 
eome  within  the  scope  of  tbe  general 
rule  that  such  matters  must  ae  pre- 
sented to  the  appellate  court  by  state- 
ment or  bill  of  exceptions,  and  require 
to  be  incorporated  in  a  case.  McCoy 
V.  McCoy,  27  OkJ.  371,  112  Pac.  1040; 
Singleton  v.  Kennamer,  27  Okl.  564, 
112  Pae.  1026;  Black  v.  Kubu,  fl  OU. 
87,  60  I^c.  80;  McMecban  v.  Christy, 
3  Okl.  SOI,  il  PaC.  3S2;  United 
States  T.  Choctaw  By.  Co.,  a  Okl.  404, 
41  Pac.  729;  McMecban  v.  Christy, 
3  Okl.  801,  41  Pac.  3B2;  Kingfisher 
V.  Pratt,  4  Okl.  284,  43  Pac.  1068; 
I«>okabaugh  ▼.  La  Vance,  6  Okl.  358, 
49  Pac.  6S;  Menten  v.  Bbuttee,  11 
Okl.  381,  67  Pac.  4TS;  and  numerous 
other*.  But  if  the  matters  in  error 
'  appear  on  the  face  of  the  record,  they 
i  wiU  be  considered,  though  there  be  no 
case- made,  or  the  ease-made  fail  of 
due  service.  Cowan  t.  Maxwell,  27 
Okl.  S7,  111  Fae.  388.  Bo,  as  in  tha 
instance  of  tbe  statement  or  bill  of 


exception^  the  ease-made  must  be 
served  within  tbe  statutory  time, 
or  some  lawful  extension  thereof. 
Latbim  v.  Schlack,  27  Okl,  522,  112 
Pac.  9GS;  Bettis  v.  Cargile,  23  Okl. 
301,  100  Pac.  436;  WillBon  v.  WiU- 
son,  27  Okl.  419,  112  Pac.  070;  De- 
vault  V.  Merchants'  etc.  Co.,  22  Okl, 
624,  98  Pac.  342;  London  etc.  Co.  v. 
Cummins,  23  OU.  126,  99  Pac.  654; 
Carr  v,  Thompson,  27  Okl,  7,  110 
Pae,  667;  Commiseioners  v.  Porter,  19 
Okl,  173,  92  Pac.  152;  Abel  v.  Blair, 
3  Okl,  399,  41  Pac.  342;  Poison  v. 
Purcell,  4  OU.  93,  46  Pac.  578; 
Horner  v.  Christy^  4  Okl.  553,  4S  Pae. 
561;  Bigman  v,  Poole,  S  Okl.  677,  49 
Pac.  944;  McCoy  v.  McCoy,  27  Okl. 
371,  112  Pae.  1040;  School  Dist.  v. 
Cox,  27  Okl.  459,  112  Pac.  1041; 
Cowan  V.  Maxwell,  27  Okl.  67,  111 
Pac.  3S8,  So,  after  tbe  time  pre- 
scribed bj  the  statute  to  make  and 
serve  a  case-made  has  expired,  tbe 
eourt  is  without  jurisdiction  to  allow 
a  further  extension  of  time  for  that 
purpose.  Mutual  Trust  Co.  t.  Farm- 
ers' etc.  Co.,  27  Okl.  414,  112  Pac. 
967;  Maddox  v.  Drake,  27  Okl.  416, 
112  Pae.  969;  EUU  v.  Carr,  25  Okl. 
674,  108  Pac.  1101;  Latbim  v. 
Schlack,  27  Okl.  522,  112  Pac,  968; 
Insurance  Co.  v.  Cummiugs,  23  Okl. 
126,  99  Pac.  654;  Abel  v.  Blair,  3  OU. 
399,  41  Pac,  342;  United  States  v. 
Choctaw  By.  Co,,  3  OU,  404,  41  Pac. 
729;  Sigman  v.  Poole,  S  Okl.  677,  49 
Pae.  944;  Blancbard  T.  United  States, 
6  Okl.  587,  52  Pac.  736;  Board  of 
Commissioners  v.  Hubble,  8  Okl.  209, 
67  Pae.  163;  Noyes  v.  Tootle,  8  OkL 
505,  53  Pac,  652;  Board  of  Commis- 
sioners v.  Porter,  19  OkL  173,  92  Pac. 
152,  Nor  can  the  order  of  extension 
be  made  before  tbe  order  or  judg- 
ment itself  is  rendered.  Planters'  etc, 
Assa,  v.  Base,  27  OU.  630,  112  Pae. 
966. 

After   a   case-made   bad   been   pre 


!  papers  i 

who  has  had  it  prepared,  settled,  i 
tified  and  filed  has  the  same  right  to 
have  it  restored  to  him  for  use  on 
bis  appeal  by  attaching  it  to  bis  peti- 
tion m  error  ae  the  appellant  in  other 
states  has  to  have  toe  atatement  on 
appeal  or  on  motion  for  new  trial 
returned  to  him  for  a  like  purpose. 
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made  for  nsing  the  trtatement  on  motion  for  new  trial  in  th&t 
oonnection," 

The  code  as  first  enacted  did  not  provide  for  any  statements 
whatever.  But  the  amendments  of  1874  re&tored  statements  on 
motion  for  new  trial,  and  provided  that  they  could  be  used  on 
appeal  from  the  judgment  The  provision  to  this  effect  was  as 
follows : 

"See.  950.  On  an  appeal  from  a  final  judgment  the  appel- 
lant must  furnish  the  court  with  a  copy  of  ^e  notice  of  appeal, 
of  the  judgment-roll,  and  of  any  bill  of  exceptions  or  statement 
in  the  ease  apon  which  the  appellant  relies.  Any  statement  used 
on  motion  for  a  new  trial,  or  settled  after  deoisioo  of  such  motion, 
when  Uie  motion  is  made  upon  the  minutes  of  the  court,  as  pro- 

ord  is  the  ttnu,  by  the  certiffing  of 
a  bill  ot  exceptions  u  in  this  chapter 
provided.  And  any  sneb  party  may, 
after  tA«  .majtinff  of  on  appealable 
order  or  the  final  jttdgmtiU  in  the 
cause,  have  all  rulings,  dmlsions,  evi- 
dence, pspen,  proee^in^  and  excep- 
tions in  the  cause,  or  so  much  thereof 
at  may  be  material  to  an  appeal  ifroin 
such  appealable  order  or  from  the 
final  judgment,  as  the  case  may  be, 
not  already  a  part  of  the  record, 
made  a  part  of  the  record  of  the 
by   the  certifying   of  a   i' 


The  ease-made  is  not  a  part  of  the 
record  of  the  district  court.  St. 
Louis  etc.  Co.  t.  Messenger,  20  Okl. 
590,  110  Pac.  893. 

U  the  evidence  is  to  be  raviewed, 
the  ease-made  must  contain  a  recital 
that  it  contains  all  the  evidence. 
Board  of  Commissioneis  v.  Burrow,  8 
Okl.  312,  57  Pac.  162;  Same  v. 
Hubble,  8  Okl.  209,  67  Pac.  163; 
Board  T.  De  Lana,  8  Okl.  213,  57 
Pac.  162. 

The  case-made  must  be  served  upon 
each  adverse  party  or  his  attorney. 
A.  failure  in  this  particular  defeats 
the  jurisdiction  of  the  appellate  court, 
as  in  the  instance  of  the  notice  of  ap- 
peal and  other  jurisdictional  papers. 
Spaulding  etc.  Co.  v.  Dill,  25  Okl.  3B5, 
IM  Pac  817. 

Waihingion:  The  distinction  b* 
tween  bills  of  exceptions  and  state- 
ments of  facts  (so  called)  is  outlined 
in  section  388,  Bern,  ft  Bal.  Code  (sec- 
tion 5057,  Bal.  Code),  which  is  as  fol- 

"Any  party  to  any  action  or  pro- 
ceeding may,  at  any  stage  thereof, 
have  any  rulings  or  decisions  of  the 
court,  or  a  judgp,  reieiee  or  commis- 
sioner thereof,  in  the  cause,  tOKCtfaer 
with  the  necessary  evidence,  papers 
or  proceedings  connected  therewith  or 
on  nhich  the  same  nere  based,  and 
the  exceptions  thereto,  if  any,  not  al- 
ready a  [art  of  the  record  in  the 
cause,  or  so  much  of  all  or  any 
thereof  as  is  not  already  a  part  of 
the  record,  made  a  part  of  the  leo- 


vided.  The  certifying  o 
ceptions  or  statement  of  facts  shall 
not  prevent  the  subsequent  certifying 
of  other  bills  of  exceptions  or  state- 
ments of  facts,  or  both,  comprising 
other  matters  in  the  cause,  at  the  in- 
stance of  the  same  or  another  party; 
but  only  one  bill  of  exceptions  or 
statement  of  facts  can  be  settled  or 
certified  after  the  rendition  of  the 
final  judgment  in  the  cause." 

So  far  as  the  preparation  of  the 
two  papers  is  concerned,  therefore,  no' 
distinction  is  to  be  noted  between  bills 
and  statements.  The  practice  is  the 
same.  See  section  389,  Bon.  A  Bal. 
Code    (section  5058  BaL  Ooda). 

*•  See  section  950,  Code  of  Civil 
Procedure ;  and  see  People  v.  Crane, 
60  Cal.  27B;  Craig  v.  Fry,  B8  Cal. 
SaS,  9  Pac.  550;  Scott  v.  Wood,  81 
Chi.  398,  22  Pac  871;  Witter  v. 
Andrews,  122  CaL  1,  &i  Pac  27G. 


Digitized  ByGOOgle 


1893  BTAXBMENT  OH  ATPEAIi.  S  ^^ 

Tided  in  section  661,  or  any  bill  of  exceptions  settled  as  provided 
in  aectiODs  649  or  650,  or  used  on  motion  for  new  trial,  ma;  be 
used  on  appeal  from  a  final  judgment  equally  as  upon  appeal 
from  the  order  granting  or  refusing  the  new  trial." 

It  would  seem  from  the  language  of  this  provision  that  the  only 
condition  of  the  use  of  the  statement  on  appeal  from  the  judg- 
tnent  is  that  it  shall  have  been  "used  on  motion  for  new  trial" 
or  (where  the  motion  was  made  upon  the  minutes  of  the  conrt) 
that  the  statement  shall  have  been  settled  after  the  decision  in 
the  mode  prescribed  for  such  case.  It  does  not  seem  to  be  neces- 
sary that  there  should  be  an  appeal  from  the  order  on  motion 
for  a  new  trial.  But  this  question  does  not  appear  to  have  been 
directly  decided."  The  first  condition,  that  of  the  use  of  the  state- 
ment, or  its  settlement,  in  the  case  of  a  motion  on  the  nunutes, 
has  been  regarded  in  various  ways.  In  Brandt  v.  Clark,**  Works, 
J.,  for  the  court  said: 


M  But  H«  Jne  Fook  S&m  t.  ImtS, 
83  Cal.    1S9.   23   Pac.   225,   whore   it 

ms  ineidentallj  aaid  th»t  ftppesi  was 
not  a  pi«t«qu>sit«;  and  see  below, 
«oinin«iitB  on  Vinson  v.  Loi  AngeJes- 
pBcifle  R.  R.  Co.,  141  Oil.  ISl,  7i 
Pac.  757,  and  the  opinion  therein. 
And  *ee  note  3g  below,  reference  to 
Houghton  T.  Trumbo,  IM  Cal.  239, 
37  Pae.  152,  as  to  an  appeal  by  a 
eodefendant 

With  reapeet  to  the  use  of  a  bill  of 
exeeptiona  on  a  oew  trial  motion,  al' 
though  the  new  trial  proee©ding«  wero 
not  proaecnted  beyond  the  district 
ooort,  the  aupreme  court  of  Montana, 
in  Whalen  *.  Hanisoa,  26  Mont.  31S, 
67  Pae.  934,  held  that  the  bill  might 
b«  nsed  on  the  appeal  from  the  judg- 
ment. The  court  said;  "Under  the 
language  of  thia  seetion  (section  1736, 
Code  of  Civil  Procedure,  same  as  sei;- 
tion  950,  Code  of  Civil  Procedure, 
California)  we  cannot  see  any  reason 
why  the  bill  of  exceptions  in  thia  case 
may  noit  be  used  on  appeal  from  the 
judgment.  The  record  nms  made 
within  the  time  fixed,  and  while  the 
facts  were  fresh  in  the  mind  of  the 
iadgoi  and  the  purpose  of  the  spctioa 
being  to  prevent  multiplication  of  the 
records,  and  this  object  having  been 
Attained,  we  cannot  see  any  reason 
why  such  bill  of  exceptions  may  not 
be  used  on  appeal  from  the  jadgment 
HiwTrUl— 88 


for  aU  pnrpoies  for  which  a  bill  of 
exceptions  may  be  properlv  used  on 
appeal  from  the  judgment. 

In  Hyde  t.  Harknesa,  1  Idaho,  623, 

it  was  held  that  a  stnteTnent  which 
could  not  properly  be  used  on  the  new 
trial  motion  could  not  be  used  on  ap- 
peal from  the  juiigment;  and  in  Brad- 
bury V.  Idaho  etc.  Co.,  2  Idaho,  239, 
10  Pac.  620,  it  was  held  that  a  new 
trial  statement  could  be  used  on  ap- 
peal from  the  judgment  only  when 
it  was  first  used  at  the  he  aria  j;  of 
the  new  trial  motion.  See,  also,  Steffy 
V.  Ealer,  6  Idaho,  228,  55  Pac.  239. 
But  these  decisions  are  early  in  date, 
and  the  court  seems  to  have  adopted 
the  California  view  in  Steve  v.  Bon- 
ners  etc.  Co.,  13  Idaho,  384,  92  Pac. 
363.  Also  Quavle  v.  Beam,  17  Idaho. 
545,  IM  Pae.  610,  where  it  was  held 
that  a  Bt«tement  prepared  and  settled 
for  use  on  a  motion  for  new  trial 
might  be  used  on  appeal  from  the 
judgment  on  all  questions  of  law 
therein  saved  by  exception,  although 
never  presented  or  used  on  a,  new  trial 


*■  81   Cal.   634,   22   Pac.  883. 
this  case  Justice  Works  thus  gave 
presaion   to   an   appropriate   critici 
of  the  multiplicity  of  papers  used 
the  California  procedure: 

"We  have   never  been  able  to 
derstand   why   a   statement  was  p 


In 
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"As  to  tbe  question  presented  by  th«  motion  in  this  case  v 
not  been  able  to  satisfy  our  own  minds  whether  the  point  : 
taken  or  not.  If  the  lan^age  of  the  section  is  to  be  constm 
er&lly,  a  statement  prepared  on  a  motion  for  a  new  trial  can 
used  on  appeal  from  the  judgment  unless  it  has  been  u 
support  of  the  motion.  But  there  is  no  reason  apparent  wl 
should  be  so.  We  are  inclined  to  the  belief  that  the  section 
not  receive  this  strict  and  literal  conatruction,  but  the  < 
sion  we  have  reached  on  the  merits  of  tbe  ease  renders 
necessary  to  decide  the  point,  and  we  prefer  to  leave  it  op 
further  consideration,  if  it  should  ever  become  necessary." 

It  did  become  necessary,  and  at  an  early  date,  and  the 
was  called  upon  to  decide  the  matter,  and  did  decide  it 
negative.     In  Jue  Fook  Sam  t.  Lord  *'  the  court  said : 

"Unless  the  statement;  was  used  on  motion  for  new  ti 
cannot  be  used  on  appeal  from  the  judgment.  The  Icttf 
spirit  of  the  code  provisions  unite  in  showing  that  it  w 
aim  of  the  le^slature  to  require  a  party  desiring  to  review 
cifdon  of  the  trial  court  on  matters  of  fact,  or  its  rulings 
trial,  to  take  some  steps  to  correct  the  error  while  the  hist 
the  trial  is  fresh  in  tbe  memory  of  the  judge  and  tbe  partii 
th«  aggrieved  party  desires  the  court  whieh  tried  the  c 
review  its  own  decisions  of  law  or  of  fact,  and  grant  a  nev 
he  'must  within  ten  days  after  the  verdict  of  the  jury, 
action  were  tried  by  jury,  or  after  notice  of  the  decision 
court  or  referee,  ....  file  with  the  clerk  and  serve  upi 
adverse  party  a  notice  of  intention,  designating  the  gn 
etc.;  and  thereafter  he  must  prepare  and  serve  his  bill  oi 
ment  within  the  time  fixed,     (Code  Civ.  Proc.,  sec.  659.) 

Tided   lot   in   the   oode,    and   having  ment   of   the   ease,  and   mor 

been  provided  for,  we  are  equally  at  tivelj  to  >  bill  of  exceptiona, 

a  loss  to  know  why  it  ihoold  ever  be  the   untertaintj   and    canfuwi 

resorted  to  in  practice.     A  bill  of  ez-  has  crept  into  the  practice  on 

ceptions  bae  nlwajB  been  a  wetl-knowTi  to   this   court   might  in    time 

meanB   of   preservins    eiceptiona   and  moved,  and  aome  degree  of  or 

bringing  up  the  evidence  on  appeal.  Byvtero  in  the  practice  in  this 

Tt  is  a  Bimpte  anii  convenient  method  be  reasona.bly  hopod  for.     As 

of  accom.p1ishiiig  these  results,  and  is  gnst  portion  of  the  time  of  tb 

eaually  applicable  to  any  and  all  klnils  that  should  be  devoted  to  the 

01  appeals  provided   for  by  the  code.  of  cases  on  their  merits  is  tt 

(Code  C^v.  Proc.,  sees.  646,  653,  661,  with   these   petty   questioni  o 

950.)     If  attorneys  could  be  induced  tiee." 

to   abandon   entirely   the  practice   of  at  S3  CaL  15ft,  £3  Pac.  225. 

using  OI  attempting  to  use  a  state- 
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such  bill  or  statement  osed  on  motion  for  new  trial  may  be  used 
on  appeal  from  a  final  judgment,  altbongh  there  Jibs  been  no  appeal 
from  the  order,  if  it  appear  from  tlie  certificate  of  the  judge,  or 
otherwise,  that  it  was  osed  on  the  hearing  of  th^  motion.  If 
the  proper  steps  have  not  been  taken  in  time,  and  for  that  rea- 
son the  jndge  has  refused  to  settle  the  bill  or  statement,  it  is 
not  one  which  has  been  used  on  motion  for  a  new  trial,  and  can- 
not, therefore,  be  used  on  appeal  from  the  judgment." 

So  the  doctrine  prevailed,  with  slight  change,"  until  the  deci- 
sion in  "Wall  V.  Mines,*^  where  there  was  ao  obiter  dictum  to  the 
contrary.  This  obiter  was  repeated  by  reference  in  later  deci- 
sions,'^ and  was  finally  adopted  as  a  settled  rule  of  practice  in 
Vinson  v.  Los  Angelea-Pacifie  B,  R,  Co.,*'  where  the  court  held 
"that  the  effect  of  this  section  is  to  give  the  party  who  intends 
to  appeal  from  a  judgment  an  independent  right  to  have  set- 
tled a  statement  of  the  ease  for  use  upon  sucb  an  appeal,  and 
that  by  virtue  of  its  provisions  he  is  not  limited  to  the  use  of 
such  statements  only  as  have  been  regularly  and  legally  settled 
in  the  course  of  some  proceeding  upon  motion  for  a  new  trial." 

This  is  believed  to  be  a  fair  expression  of  the  modem  view  aa 
first  expressed  in  Wall  V.  Mines,  above  cited.  In  that  ease,  which 
was  a  motion  to  dismiss  an  appeal  from  the  judgment  upon  the 
ground  that  the  appellant  had  failed  to  file  his  transcript  within 
the  required  time,  the  court,  in  denying  the  motion,  said : 

"Upon  the  adoption  of  the  code  ....  the  provisions  of  the 
Practice  Act  for  a  statement  on  appeal  were  not  preserved ;  and 
the  provision  in  section  346  of  the  Practice  Act  that  the  record 
on  appeal  should  include"  'the  statement,  if  there  be  any,'  was 
omitted  in  section  950  of  the  Code  ....  as  originally  adopted. 
Neither  did  the  code,  as  originally  adopted,  authorize  a  new  trial 

■(  Tha  eluiDge  liere  referred  to   U  Ho^hton   t.   Trumbo,   103   Cal.   239, 

Xhe  dccisiaa  in  Ri<^har^R01l  v.  Eur^u,  37  ne.  152,  it  ms  held,  beei<1e9  ths 

S6  Cal.  443,  31  Pae.  458,  where  it  was  main  ruling,  that  a  statemeot  used  on 

held   that   a   atateraeot   in   the   traO'  a  motion  for  a  now  trial  by  one  who 

script    which   appcara    to    have    been  doea  nM  appeal  cannot  be  used  hj  an 

duly    presented,    Fettled    and   dllowed  appetlant  codefendant  on  hia  appeal, 

will  be  preeumed   to   have  been  atcd  ^^  128  Cal.  136,  60  Pac  SgS. 

at  tho  hearing  of  the  mation,  in  the  >^  Kellj  v.  Ning  Tung  et«.  Afsn., 

absence  of  a  sbowing  to  the  contrair.  ISS  Cal.  602,  72  P&a.  US;  Bernard  t. 

Tbe  main  qoestion  was  decided  aa  Sloan,  138  Cat,  746,  72  Pae.  360. 

itt  the  eases  quoted  in  the  feit  in  Mix  »'  141  Cal.  151,  74  Pac.  757;  and 

T.  Sao  DiF^o  etc.  Co.,  86  Cal.  235,  24  see  Mendocino  Co.  v.  Peters,  2  Cal. 

Pac.  1027;   and  in  Brind  v.  Gregory,  App.  24,  82  Pac.  1123;  Peak's  v.  Pink, 

120    CaL    640,   S3    Pae.    25;    and   in  3  Cal.  App.  371,  85  Pu.  657. 
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to  be  had  'apon  a  statement  of  the  case'  or  otherwise  than 
bills  of  ex«eptioiis  and  affidavite.  By  the  adendments  1 
code,  which  took  effect  July  1,  1874,  the  party  seeking  i 
trial  was  authorized,  under  section  658,  to  have  the  same 
at  bis  option,  npon  a  bill  of  exceptions,  or  statement  of  tht 
prepared  as  thereinafter  provided,  and  section  659  pres 
the  mode  in  which  such  statement  of  the  case  shonld  b( 
pared.  At  the  same  time,  section  950  was  amended  in  its 
ent  form  by  providing  that  the  record  on  appeal  shou] 
elude  'a  copy  of  any  bill  of  exceptions  or  statement  in  th' 
upon  which  appellant  relies.'  Section  950  consists  of  two 
viz.,  one  prescribing  the  record  which  the  appellant  is  to  f i 
in  support  of  his  appeal,  and  the  other  the  use  which  the 
may  make  of  the  record  which  is  fnrnished.  Under  the 
sions  of  the  former  Pracrtice  Act  it  was  held  that'  a  stat 
of  the  case  on  motion  for  new  trial  was  not  available  up< 
appeal  from  the  judgment,  even  though  such  appeal  was 
at  the  same  time  and  heard  upon  tlie  same  transcript  as  tt 
peal  from  the  order  without  a  stipulation  to  that  effect  (T! 
son  V.  Connolly,  43  Cal.  636;  Hayne  on  New  Trial  and  A 
sec.  251) ;  and  the  provision  in  the  second  sentence  of  sectib 
that  the  documents  therein  named  might  be  used  on  an  t 
from  the  final  judgment  'equally'  as  upon  an  appeal  froi 
order  granting  or  refusing  the  new  trial  was  doubtless  in 
in  view  of  these  decisions. 

"But  the  record  which  the  appellant  is  required  to  furn 
not  limited  by  the  provisions  of  the  second  sentence  of  s 
950  respecting  its  use.  The  requirement  that  he  must  fi 
a  copy  of  'any  statement'  in  the  ease  upon  which  he  rel 
not  to  be  disregarded  because  the  latter  sentence  in  the  a 
provides  that  'a  statement  used  on  motion  for  a  new  trial 
be  used  on  the  appeal  from  the  jud^ent.  The  only  statemei 
which  provision  is  made  by  the  code  is  a  statement  of  the 
either  prepared  to  be  used  on  the  motion  for  a  new  trial  or 
such  motion  has  been  decided;  and  as  this  statement  was  ai 
ized  by  section  658  at  the  same  time  that  section  950  was  am 
by  requiring  the  appellant  to  furnish  a  copy  of  'any  stat 
in  the  case,'  it  must  be  held  that  the  statement  referred 
the  first  sentence  of  section  950  includes  the  statement  pre 
for  use  on  motion  for  a  new  trial,  whether  it  has  been  ac 
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used  or  not.  If  the  legialatqre  bad  intended  that  the  appelant 
should  famish  only  a  statement  vhich  had  been  used  only  on  a 
motion  for  a  new  trial,  it  is  reasonable  to  suppose  that  it  would 
have  BO  declared,  rather  than  to  require  him  to  furnish  any  state- 
ment in  the  case  npon  which  he  relies. 

"An  appeal  from  a  jndgni«at  may  be  taben  within  ax  m«»ithB 
after  ita  entry,  while  an  appeal  from  an  order  denying  a  new  trial 
must  be  taken  within  sixty  days  after  its  entiy.  In  practice, 
the  two  appeals  are  more  frequently  taken  at  the  same  time  than 
otherwise,  but  the  record  which  the  appellant  is  required  to  fur- 
nish upon  the  appeal  from  the  judgment  is  the  same  whether 
there  hss  been  any  appeal  from  the  order  or  not.  The  legislature 
could  not  have  intended  that  the  statement  oonld  not  be  used  upon 
the  appeal  from  the  judgment  unless  it  had  been  actually  used 
on  a  motion  for  a.  new  trial  befol-e  the  appeal  from  the  judgment 
was  taken,  since  it  might  often  happen  that  the  appeal  from  the 
judgment  would  be  taken,  and  might  be  heard,  before  the  order 
denying  the  new  trial  would  be  made;  but  even  in  such  case  the 
appellant  is  required  to  furnish  the  appellate  oonrt  with  a  copy 
of  the  statement  whether  it  has  been  used  or  not.  The  legislature 
must  have  intended  that  the  statement  so  required  to  be  furnished 
should  receive  some  consideration  upon  an  appeal  from  the  judg- 
ment, or  it  would  not  have  required  it  to  be  furnished  as  a  part 
of  the  record.  And  the  requirement  that  the  appellant  shall 
furnish  any  'statement  in  the  case'  upon  which  he  relies  implies 
that  such  statement  may  be  con^dered  upon  his  appeal;  other- 
wise the  requirement  would  be  vain  and  futile." 

This  opinion,  as  has  been  twice  noted,  was  obiter.  There  was 
pending  for  settlement  a  statement  on  motion  for  new  trial,  and 
under  the  provisions  of  Rule  II  this  was  an  adequate  excuse  for 
the  failure  to  file  the  transcript.  Except  as  an  exceedingly  re- 
mote consideration,  the  question  as  to  the  use  of  this  statement 
was  not  involved.  Under  the  authority  of  Somers  v.  Somere,*" 
the  motion  to  dismiss  was  denied.     Kelly  v.  Ning  Tnng  etc.  Assn."* 

*-  83  Cal.  021,  24  Pac  1B2.     This  ing  an  unsettled  gtatement  on  motion 

was  a  CDOtion  to  dismiss  an  appeal  on  for  a   new   trial,   and  under  Rule   II 

the  ^ound  of  failure  to  file  tbe  tian-  tlie   appellant    was    entitled    to    baTe 

script   in   time.     It    was   sbowD   that  fartj    days    from    tbe   settlement    of 

more    than    fort7    days    had    elapsed  mich  a  s^tement  within  which  to  file 

Miace  tbe  appeal  was  perfected;  but  it  his  tr&nBeript. 

waa  alto  shown  tiial  there  waa  pend-  «b  138  CaJ.  602,  72  Pae.  148. 
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was  a  tdmilar  case,  and  was  disposed  of  upon  the  snthori 
the  cases  last  cited.  Chief  Jnnticc  Beatty,  who  dclivere 
opiDion  of  the  court,  found  a  much  better  reaaon,  and  the 
possible  reesoQ,  it  would  seem,  for  adopting  the  same  dot 
without  adverting  to  that  which,  without  specific  reason, 
separate  the  language  of  the  section  into  two  distinct  and  f 
independent  portions,  the  first  of  which  must  be  constru 
be  unlimited  in  its  scope,  while  the  second  must  be  regard 
being  limited  by  the  first.     He  said : 

"There  does  not  eeem  to  be  any  good  reaaon  for  giving  1 
effect  to  the  word  'used'  as  employed  in  the  provision  q 
When  a  statement  on  motion  for  new  trial  has  been  settled 
conclusively  presumed  to  show  exactly  what  occurred  at  the 
including  the  exceptions  reserved  to  the  rulings  of  the  court 
questions  of  law.  As  to  theee  matters,  it  is  in  substance  the 
thing  as  a  bill  of  exceptions,  the  only  difference  betwee 
two  being  the  difference  in  their  labels.  This  being  so,  it  is 
cult  to  perceive  why,  if  the  statement  contained  exceptions  t 
inga  which  may  be  reviewed  on  appeal  from  the  judgme 
should  not  be  used  in  support  of  such  appeal,  whether  or 
has  been  'used'  on  the  motion  for  a  new  trial,  and  rega 
of  the  question  whether  it  is  likely  ever  to  be  so  used." 

To  this  obiter,  Justice  McFarland  declined  to  accede.  E 
pressed  his  dissent  in  the  following  significant  language: 

"The  word  'used'  in  section  950,  in  the  phrase  'used  oi 
tion  for  new  trial,'  is,  in  my  opinion,  so  clear  and  certain  ai 
act,  that  it  cannot  be  considered  to  mean  anything  else  that 
the  statement  had  been  used.  A  motion  for  a  new  trial 
independent  proceeding,  and  nothing  connected  with  it  a 
brought  into  an  appeal  from  the  judgment  unless  by  virt 
an  express  statutory  provision." 

But  by  the  case  of  Vinson  v.  Los  Angeles-Pacific  B.  R 
cited  above,  the  question  was  disposed  of  more  authoritat 
That  was  also  a  motion  to  dismiss,  and  upon  the  same  gn 
and  the  contention  of  respondent  was  answered  in  the  same 
But  in  this  case  the  right  of  the  appellant  to  have  a  stat 
had  lapsed.  The  judgment  was  rendered  (sic)  May  15, 
The  motion  for  a  new  trial  was  made  on  the  minutes  of  the 
and  was  disposed  of  by  denying  the  same  on  July  21,  1902 
appeal  from  this  order  was  ever  noticed  or  perfect«d«  ai 
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were  taken  to  prepare  a  statement  Tipon  the  motion  until 
nber  16,  1902,  more  than  sixty  days  after  tbe  date  of  the 

denying  the  motion.  The  appeal  from  the  judgment  was 
eted  on  November  17,  1902,  and,  no  transcript  having  been 

the  motion  to  disraias  was  made  on  January  10,  1903.  It 
rious  that  the  right  to  have  a  statement  on  motion  for  new 

upon   the  minutea   of   the  court  had   lapsed,   and   that  if 

was  authority  for  the  settlement  of  the  statement  prepared 
e  16th  of  I>ecember,  1902,  nearly  five  months  after  the  de- 
>f  the  motion,  it  must  be  looked  for  elsewhere  than  in  those 
sions  of  the  code  which  control  the  preparation  and  settle* 

of  statements  on  motion  for  new  trial.  In  other  words, 
tatement  so  settled  was  in  no  proper  sense  a  statement  on 
n  for  new  trial.  It  will  be  remembered  that  statements  on 
d,  such  as  formerly  obtained  under  the  old  Practice  Act, 

no  longer  any  place  in  latter  day  procedure.  Tbe  only 
oent  recognized  by  the  code  is  the  statement  on  motion  for 
trial,  unless  section  950  authorizes  another  statement.  The 
at  bar  is  anthority  for  the  rule  that  that  section  does  au- 
le  a  statement  different  and  distinct  from  a  statement  on 
n  for  new  trial;  i.  e.,  one  "regularly  and  l^j^ally  settled  in 
ourse  of  some  proceeding  upon  motion  for  a  new  trial." 
reasons  given  for  this  startling  innovation  are,  besides  tbe 
'  in  Wall  V.  Mines  and  Kelly  v.  Ning  Yung  etc  Assn.,  above 

as  follows: 
,  ...  In  department  it  was  held  that,  because  the  moving 

bad  lost  by  lapse  of  time  bis  right  to  appeal  from  the  or- 
efusing  his  motion  for  a  new  trial,  the  trial  court  could  not 
nnpelled  to  settle  the  statement,  and  that  any  statement 
I  the  court  might  settle  under  such  circumstances  would 
ltd  and  would  be  stricken   from  the  files.     This  would  be 

true  if  the  right  of  the  appellant  to  the  statement  was  ab- 
;ly  limited  by  his  right  to  appeal  from  the  order,  or  if,  in 

words,   as  the  department    opinion  held,   he  must  appeal 

the  order  before  he  can  exercise  the  right  to  use  the  state- 

npon  his  appeal  from  the  judgment.  We  think,  however, 
^is  conclusion  is  erroneous;  that  it  imposes  onerous  condl- 

upon  the  unfortunate  litigant  who  moves  for  a  new  trial 

the  minutes  of  the  court — a  practice  which  by  this  court 
been   commended    (Malcolmson   v.   Harris,   90   Cal.   262,   27 
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tb  are  not  brought  to  bear  upon  the  litigan 
sw  trial  in  any  other  way.  We  think,  mor 
ioD  is  in  hostility  to  the  spirit  of  simplicity  in 

and  procedure  which  animates  our  code  8] 
If  the  motion  for  a  n«w  trial  be  made  upo 
ms  or  upon  the  atatement  (Code  Civ.  Proc 
] ,  it  ia  not  necessary  that  the  moving  party  e 
le  order  denying  him  a  new  trial  as  a  eon 

use  the  bill  of  exceptions  or  statement,  upo 
judgment,  and  no  sound  reason  can  be  disw 
iew  that  the  legislature  meant  to  make  a  disti: 
cases  and  that  where  the  motion  has  been 

of  the  court.  Nor  does  it  seem  a  satisfactoi 
,t  the  appellant  in  this  case  cannot  have  any 

because  he  could  not  use  the  statement  upc 

order  denying  him  a  new  trial.  The  law 
d  court  to  settle  such  a  statement  without  i 
f  an  appeal  from  the  order  denying  the  new 
to  be  used  upon  appeal  from  the  judgment 
isideration  of  the  code  sections  will  disclost 
plates  that  the  trial  jud-ge  should  do  precise! 
>  be  remembered  that  a  litigant's  right  to  ( 
ment  and  his  right  to  appeal  from  the  ord 
ew  trial  are  distinct  and  separate  rights.  Hi 
d  rely  npon  the  other.     It  is  recognized  that 

of  the  propositions  which  may  be  advanced 
lew  trial  may  likewise  be  urged  on  appeal 
The  litigant  who  has  failed  in  his  motion 
conclude  that  all  of  the  propositions  which  1 
to  the  appellate  court  can  be  presented  upc 

judgment   with   the  accompanying   papers 

upon  such  appeal.  He  may  decide  as  mat 
oid  the  expense  of  two  appeals,  or  he  maj 
n  the  judgment  alone,  under  the  convictiot 

was  correct  in  its  rulings  as  to  such  matt 
mly  on  motion  for  a  new  trial,  and  hence  th 
i  judgment  accords  him  a  complete  remedy.  ' 
at  because  he  has  not  prosecuted  an  appeal 
sing  him  a  new  trial,  he  must  lose  his  ri| 
loints  which  arise  upon  hia  motion  for  a  new 
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but  wfaich  at  the  same  time  are  proper  to  be  presented  npMi  his 
appeal  from  the  judgment,  is  a  ocHistniotioii  bo  harsh  as  to  be  jus- 
tified ODly  by  the  express  numdaite  of  the  law.  Or  it  may  be  put 
in  another  way:  Why  should  a  litigant  be  compelled  to  take  the 
useless  and  expensive  procedure  of.  perfecting  an  appeal  which 
he  does  not  care  to  prosecute  in  order  to  preserve  rights  which 
the  law  accords  him  on  appeal  from  the  judgment  alone  t  And 
that  the  law  does  accord  these  rights  we  think  manifest  from 
a  reading  of  section  950  of  the  Code  of  Civil  Procedure.  The 
first  sentence  of  that  section  is  mandatory,  and  declares  that  on 
an  appeal  from  a  final  judgment  th«  appellant  must  furnish  this 
oonrt  with  a  copy  of  the  bill  of  exceptions  or  statement  of  the  case 
upon  which  he  relies.  And  any  statement  settled  after  a  decision 
of  a  motion  for  a  new  trial  when  the  motion  is  made  upon  the 
minntes  of  the  oonrt  may  be  used  on  appeal  from  a  final  judgment 
equally  as  on  appeal  from  the  order  granting  or  refusing  a  new 
trial.  There  is  in  this  no  word  as  to  the  necessity  of  taking  an 
appeal  from  the  order  delaying  the  new  trial  as  a  prerequisite 
to  the  right  to  employ  the  statement  on  appeal  from  the  judg- 
ment. It  is  a  declaraUon,  first,  that  the  party  appealing  from 
the  judgment  has  the  right  to  use  the  statement  settled  after  the 
decision  upon  Ms  motion  for  a  new  trial  upon  appeal  from  the 
judgment,  coupled  with  the  mandatory  provision  that  he  must 
present  sudi  a  statement  to  this  court.  This  bdng  his  correla- 
tive rights  and  duties,  it  seems  plain  that  he  may  demand  of 
the  trial  court  the  settlement  of  a  proper  statement,  not  to  be 
used  upon  an  appeal  from  the  order  denying  him  a  new  trial,  but  to 
be  based  upon  his  appeal  from  the  judgment  which  he  has  al- 
ready taken,  because  the  law  says  that  he  may  use  it,  and  fur- 
ther says  that  he  must  present  it  to  this  court;  if  it  contains  any 
propositions  upon  which  he  relies  for  a  reveraal.  And  this  will  be 
found  strictly  within  the  reasoning  of  this  court  in  Wall  v.  Mines, 
128  Cal.  136,  60  Pao.  682,  and  in  Kelly  v.  Ning  Tung  etc.  Assn., 
138  Cal.  602,  72  Pac.  148.  Of  course  it  would  be  a  vain  thing 
to  compel  the  trial  court  to  settle  suoh  a  statement  if  its  only 
purpose  was  to  be  used  on  appeal  from  the  order  denying  a  new 
trial,  because  the  right  to  appeal  from  that  order  is  lost,  but  it 
is  far  from  being  a  vain  thing  in  the  contemplation  of  the  law.  as 
above  set  forth,  that  the  appellant  from  the  judgment  has  a  right 
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to  use  such  a  stfU«ment  apon  appeal  from  tihe  jadgmenft,  and 
must  preeeat  it  to  this  court  upon  sach  appeal." 

It  will  be  remembered  that  BtatemeotB  on  motion  for  new  trial 
under  the  old  Practice  Act  coold  not  be  iised  on  appeal  from 
the  judgment  in  the  absence  of  a  stipulation  to  that  effect.*  And 
it  is  believed  that  the  object  of  the  above  provision  was  simply 
to  do  away  with  the  necessity  for  such  a  stipulation,  and  to  ac- 
complish without  it  what  could  be  effected  by  it,  but  nothing 
more.  It  is  not  believed  that  it  was  the  intention  of  this  provi- 
sion to  extend  the  operation  of  an  appeal  fnHn  the  judgment. 
It  would  seem  that  the  statement  used  on  motion  for  new  trial 
cantH)t  he  nsed  on  appeal  from  the  judgment  to  present  any  ques- 
tion that  could  not  be  presented'  on  appeal  from  the  judgment  by 
means  of  other  records.  Thus,  questions  as  to  irre^larities  of 
the  court,  jury,  or  adverse  party,  questions  as  to  misconduct  of 
the  jury,  or  as  to  accident,  or  surprise,  or  newly  discovered  evi- 
dence, or  excessive  damages,  cannot  be  presented  on  appeal  from 
the  judgment  by  any  other  record-,  and  it  does  not  seem  that 
they  can  be  presented  on  such  appeal  by  means  of  a  statement 
used  on  the  motion  for  new  trial. 

So,  notwithstanding  the  broad  expressions  iised  in  Vinson  v.  Los 
Angeles-Pacific  Co.,  supra,  it  seems  plain  that  a  statement  used  on 
motion  for  new  trial  cannot  present  on  appeal  from  the  judgment 
any  question  that  could  not  be  presented  on  motion  for  new  trial,  as, 
for  example,  questions  as  to  appealable  orders  other  than  on  motion 
for  new  trial,  and  nonappealable  orders  reviewable  on  appeal  from 
the  judgment  through  other  records  on  appeal.  In  other  words,  it 
is  believed  that  the  only  purpose  of  allowing  a  statement  which  was 
nsed  on  motion  for  new  trial  to  be  iwed  on  appeal  from  the  judg- 
ment is  to  present  such  questions  as  may  be  presented  both  on  motion 
for  new  trial  and  on  appeal  from  the  judgment,  viz.,  questions  ta 
to  errors  in  law  occurring  at  the  trial  and  questions  as  to  the  inaufS- 
ciency  of  the  evidence  to  justify  the  decision. 

§  251.  Difference  Between  Statements  on  Motion  for  New 
Trial  and  Statements  on  Appeal  Under  the  Old  Practice  Act — 
OfSoe  of  Statements  on  Appeal. — A  statement  on  motion  for  new 
trial  was  not  the  same  thing  as  a  statement  on  appeal,  and  could  not 

*  See  wcUoD  851,  pott. 
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be  used  as  snch  without  a  stipolatioii  to  tiiat  effect.^  The  two  kinds 
of  statements  derived  their  eziatonoe  and  validity  from  different 
provisions  of  the  statute.  Statements  oa  motion  for  new  trial 
were  prepared  under  section  195  of  the  Practice  Act,*  while 
statements  on  appeal  was  prepared  under  section  338.*  The  two 
kinds  of  statement,  moreover,  differed  in  function.  A  statement 
on  motion  for  new  trial  was  for  the  purpose  of  presenting  in  the 
lower  oourt  and  in  the  appellate  conrt  such  questions  as  arose  on 
motion  for  new  trial.*  A  statement  on  appeal  was  the  record 
on  appeal  from  appealable  orders,*  other  than  orders  on  motion 
for  new  trial,  and  was  the  reoord  for  preseotiug  for  review  such 
questions  as  could  be  reviewed  on  appeal  from  the  judgment, 
and  which  did  not  arise  upon  the  ordinary  judpnent-roll,"  viz., 
questions  as  to  nonappealable  orders  affectiDg  the  judgment,'  and 
questions  as  to  errors  in  law  occurring  at  the  trial  and  excepted 
to  hy  the  losing  party.  A  statement  on  appeal  could  not  be  used 
for  the  purpose  of  presenting  questions  of  the  inaufSeiency  of 
the  evidence  to  justify  the  decision.*    Its  sole  purpose  (aside  from 


1  Thompion  t.  Connollj,  43  CaL 
«36;  CaagTSve  v.  Holland,  24  Cal. 
457;  BitrdRe  t.  Gold  HiU  Co.,  IS 
C&L  19S;  Low«r  v.  Knox,  10  Cal.  480 ; 
HeerholE  v.  3esBionB,  9  CkI.  277.  Tho 
amendnumt  of  1861  to  section  195 
provided,  Kinoiig  other  tiling,  that 
the  statement  on  which  a  motion  for 
new  trial  was  heard  in  Uie  court  be- 
low should  be  the  record  on  appeal 
from  the  order  (franting  or  refoBiog 
the  new  trial.  It  had  no  relation  to 
appeals  from  judgmenta.  This  amend- 
meot  was  entirely  misconceived  in 
Towdy  V.  Ellis,  22  Cal.  650.  This 
ease  is  inconsistent  with  the  cases  just 
eited,  and  is  evidently  ODSOund.  It 
was  cited  with  approval  in  Walden  v. 
Uurdock,  23  CaL  540,  83  Am.  Dec. 
135,  but  is  ignored  in  later  decisions. 

>  As  to  preparation  of  statements 
on  motion  for  new  trial,  see  chapter 
22. 

•  As  to  preparation  of  statements 
on  appeal,  see  section  258,  poit. 

•  Ab  to  such  questions,  see  chapters 

8  to  la. 

«  See  section  281,  poit.  ' 

•  Harper  v.  Minor,  27  Cal.  107; 
■Wetherbee  v.  Carroll,  33  Cal.  549; 
Eavanagh  v.  Maus,  2S  Cal.  261;  Mc- 
Abee  r.  BandaU,  41  CaL  136. 


In  Be  Dougherty's  Estate,  34  Mont. 
330,  86  Pac.  3S,  with  respect  to  the 
function  of  a  bill  of  exceptions,  the 
supreme  court  aaid:  "The  purpose  of 
a  bill  of  eiceptions  is  to  incoiporate 
in  an  authentic  form,  as  a  part  of 
the  record,  proceedings  on  the  trial, 
including  rulings  of  the  trial  judge 
alleged  to  be  erroneous,  the  objections 
and  exceptions  taken  thor^o,  with  the 
grounds  thereof,  which  would  not 
otherwise  appear  therein."  This  was 
applied  to  statements  in  Manuel  v. 
Bcott,  37  Mont.  29,  94  Fae.  487,  in 
the  following  language;  "Ko  paper 
or  other  toatter,  not  made  a  part  of 
the  reoord  in  a  cause  by  the  statute, 
can  be  put  into  it  or  made  a  part  of 
it,  except  by  bill  of  exceptions  or 
statement  duly  certiQed  by  the  judge 
Sitting  in  the  cause.''  See  section 
229,   antil. 

I  Such  orders  were  and  are  review- 
able on  appeal  from  the  ,iudgmeii.t. 
See  section  195,  ante.  And  a  state- 
ment was  the  proper  record  to  present 
them.    See  section  261,  post. 

B  Such  questions  could  sot,  under 
the  old  Practice  Act,  be  presented  on 
appeal  from  the  jud^ent,  but  only 
on  motion  for  new  tnal.  See  section 
96.    Under  the  code  sueli  questions 
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ita  ofBce  as  a  record  for  the  review  of  orders)  wan  to  present  qaes- 
ttODB  as  to  errors  in  law  occuning  at  the  trial."  Such  qneetions 
could  be  reviewed  either  on  motion  for  new  trial  or  upon  appeal 
from  the  judgntent."  And  as  the  framework  of  the  two  kinds  of 
statements  was  the  same,  there  was  no  autetantial  resaon  why 
(as  to  Buch  questions)  the  statement  on  motion  for  new  trial 
should  not  be  used  as  a  record  on  appeal  from  the  judgment'* 
The  technical  difBculty  in  the  way  was  that  it  was  not  a  part  of 
the  judgment-roll,"  nor  designated  as  one  of  the  papers  to  be 
famished  on  appeal  from  the  judgment,  and  hence  was  not  brought 
up  hy  such  appeal.  This  difficulty  was  usually  overcome  in  practice 
by  a  stipulation  that  the  statement  on  motion  for  new  trial  should  be 
used  on  appeal  from  the  judgment.  Such  stipulation  was  held 
to  make  the  statement  on  motion  for  new  trial  a  proper  record 
on  appeal  from  the  judgment "  "so  far  as  it  presents  any  question 
that  can  be  reviewed  on  appeal  from  the  judgment,  but  no  fur- 
ther."" 

§  252.  Statements  on  Appeal  Under  the  Old  Practice  Act 
were  Part  of  the  Jadgment-rolL — Statements  on  appeal  were  not 
mentioned  in  the  general  section  relating  to  the  contents  of  the 
judgment-roll.*  And  perhaps  it  was  from  this  <nrcum£tanoe  that ' 
it  was  usual  to  speak  of  statements  on  appeal  as  of  something 
distinct  from  the  roll.  Thus,  in  Earth  v.  Orth,*  Burnett,  J., 
said:  "There  being  in  the  record  no  statement  on  appeal,  we 
are  confined  to  the  judgment-roll,  which  being  regular  the  judg- 
ment must  be  affirmed."    So  in  Harper  v.  Minor,*  Sawyer,  J., 

can.  be  presented  on  appeal  from  the  Carpentjer    t.    WiUiamaon,    25    CaL 

judgtnent  it  taken  within  giztj  d&jB  154 ;    Cardinell   t.    O'Dowd,    43    CU. 

from  its  rendition.    Section  96,  ante.  586.     As   to   whetheT   any   particular 

•  Gates   T.    Salmon,    46    Cal.    361 ;  etat^ment    was    to    be    eonaidered    a 

Cil7  of  Stockton  v.  Creanoi,  45  Cal.  statement  on   appeal   or  a  Htatement 

£47;    Brown   v.   Brown,   41    Cal.    8S;  an  motion  for  new  trial,  see  Hanr  v, 

Tates  T.  Smith,  40  Cal.  662;  Reed  v.  Lucas,  S9  Cal.  309;  Lerj  v.  QeUeson, 

Bernal.  40  Cal.  62S.  27  Cal.  685. 

10  See  eases  cited  in  note  10  to  sec-  >*  See  Carpentier  t.  Williamsoik,  25 
tioD  100,  ante.  Ca.].  154. 

11  The  Code  of  Civil  Procedure  pro-  '  See  statute  quoted  in  section  230. 
vides  that  a  statement  on  motion  for  In  the  Nortb  Dakota  practioe  tbe 
new  trial  can  be  used  on  appeal  from  Btat«ment  on  appeal  takes  the  plaee 
the  judgment.  Section  950,  quoted  of  the  bill  of  exceptions  in  other  sys- 
in  section  250,  ante.  terns,  and  is  a  part  of  the  roIL     Sm 

II  Statements  on  appeal  were  part      section  £30,  anta, 

of  the  roll    See  s^i'.on  252,  pott.  "  10  Cal.  192. 

1*  Hastings  t.  HsUeck,  13  CaL  203;  •  27  CkL  107. 
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said:  "On  appeal  from  the  judgment  wiiero  there  Is  no  state- 
ment ire  can  only  consider  matters  appearing  in  tiie  judKmen1> 
roll."  So  in  Solomon  t.  Beese,*  Sanderson,  J.,  said:  "The  esse 
comes  here  Qpon  the  judgrment-roll,  and  where  such  is  the  case, 
no  statement  of  the  grounds  of  the  appeal  is  reqnired."  And 
similar  langua^  is  used  in  many  other  cases.*  But  this  language 
is  inaccurate.  The  statement  was  a  part  of  tbe  roll  so  far  as  the 
purposes  of  tbe  appeal  were  concerned.  This  was  provided  by 
section  342,  which  as  enacted  in  1851  was  as  follows:* 

"Sec.  342.  The  clerk  ^all  annex  the  statement,  if  the  appeal 
be  from  a  final  judgment,  to  the  judgment-roll;  if  the  appeal  be 
from  an  order,  to  such  order  or  to  a  copy  thereof." 

In  1864  the  section  was  am^ided  so  as  to  read  as  follows:  ^ 

"Sec.  342.  A  copy  of  the  statement  shall  be  annexed  to  a 
copy  of  so  much  of  the  judgment-roll  as  ^all  be  included  in  ihe 
transcript  on  appeal  if  the  appeal  be  from  the  judgment;  if  the 
appeal  be  from  an  order,  to  a  copy  of  such  order." 

The  statement  was  for  the  purpose  of  bringing  into  the  roll  mat- 
ter which  otherwise  would  not  appear  there.' 

§  263.  Preparation  of  Statements  on  Appeal  Under  the  Old 
Practice  Act. — The  mode  of  preparing  statements  on  appeal  was 
similar  in  its  general  features  to  the  mode  of  preparing  state- 
ments on  motion  for  new  trial,  which  has  been  fully  considered.* 
Inasmuch  as  statements  on  appeal  have  no  longer  any  existence, 
it  will  not  be  necessary  to  do  more  here  than  to  give  the  pro- 
visions of  the  statute.  Section  338  as  enacted  in  1851  was  as 
follows  :* 

"See.  338.  When  the  party  who  has  the  right  to  appeal 
wishes  a  statement  of  the  case  to  be  annexed  to  the  record  of 
the  judgment  or  order  he  shall,  within  twenty  days  after  the 
entry  of  such  judgment  or  order,  prepare  such  statement,  which 
shall  contain  the  grounds  upon  which  he  intends  to  rely  on  the 
appeal,  and  so  much  of  the  evidence  as  may  be  necessary  to  ex- 
plain the  grounds,  and  no  more ;  and  shall  serve  a  copy  thereof 

*  34  Ca!.  28.  •  Lawi  of  1851,  p.  105. 

»  8«  WetberbM  v.  Carroll.  33  Cal.  t  l.aws  of  1863-64,  p.  247. 

549;  Dimick  v.  Campbeil,  31  Cal.  238;  ,  j.  „  „._     .,   ,  ,'„„,.  a   ,^  .^ 

Frank  v.  Doaoe.  15  Cal.  302;   Am«i'  ,-  *  ^«  ^_  "****  *»  '">'*  6,  to  we- 

«n  River  Co.  v.  Bear  River  Co.,   11  *""'  ^^''  ■""*■ 

CaL  339;  MeOiD  v.  Eainaldi,  11  Cal  'See  chapter  22. 

891.  1  Lam  of  1851,  p.  109. 
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Upon  the  adverse  party.  The  respondent  may  within  fiw 
thereafter  prepare  amendmenta  to  the  statement  and  si 
copy  on  the  appellant.  If  such  amendments  are  admitti 
statement  shall  be  corrected  accordingly;  and  if  not  adi 
the  statement  and  amendments  shall  he  presented  to  the 
who  tried  or  heard  the  case,  upon  notice  of  two  days  to  t 
spondent,  and  a  true  statement  shall  thereupon  be  settl 
such  judge." 

In  1863  this  section  was  amended  so  as  to  read  as  follows 

"Sec.  338.  When  the  party  who  has  the  right  to  appeal 
a  statement  of  the  case  to  be  annexed  to  the  record  of  the 
ment  or  order,  he  shall  within  twenty  days  after  the  entry  o 
judgment  or  order  prepare  such  statement,  which  shall  stal 
cifically  the  particular  errors  or  grounds  upon  which  he  inte 
rely  on  the  appeal,  and  ^all  contain  so  much  of  the  evide 
may  he  necessary  to  explain  the  particular  errors  or  groundf 
ified  and  no  more,  and  ^all  serve  a  copy  thereof  upon  the  a 
party.  The  respondent  may  within  five  days  thereafter  p 
amendments  to  the  statement  and  serve  a  copy  on  the  app 
The  statements  and  amendments  which  may  be  served  shall  t 
seated  to  the  judge  who  tried  or  heard  the  case,  upon  notice  < 
days  to  the  respondent,  and  a  true  statement  shall  thereup 
settled  by  such  judge.  If  no  amendments  are  served  the  stat 
may  be  presented  to  the  judge  for  settlement  without  any  no 
the  respondent."  . 

This  section  stood  until  the  adoption  of  the  Code  of  Civi 
cedure.  After  being  settled  as  above  provided  the  statemei 
to  be  authenticated.  This  was  provided  by  section  341,  wh 
enacted  in  1851  was  as  follows :  * 

"Sec.  341.  The  statement  when  settled  by  the  judge  A 
signed  by  him  with  his  certificate  that  the  same  has  been  a 
and  is  correct ;  when  the  statement  is  agreed  upon  by  the  p 
they  or  their  attorneys  shall  sign  the  same  with  their  oerl 
that  it  has  been  agreed  upon  by  them  and  is  correct.  In 
case,  when  settled  or  agreed  upon,  it  shall  be  filed  with  the  c 

•  Lawt  of  1S63,  p.  644.  Code  of  Cm)  Procedure    See 

*  LawB  of  1851,  p.  105.  This  mt-  ally.  Van  Pelt  ».  Littler,  14  Ci 
tion  atood  until  the  adoption  of  the      Eansa^  t.  Mmoa,  28  CaL  Z 
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the  app«llaDt  failed  to  propose  a.  Btstement  within  the  twenty 
above  linuted,  or  BtHoe  lawful  extension  thereof,*  he  was 
led  to  have  waived  his  right  to  have  a  Btatement*  And  if  the 
)ndeDt  failed  to  propose  amendments  within  the  five  days  al- 
i  therefor/  or  some  lawful  extension  thereof,  he  was  deemed 
ive  agreed  to  the  statement  as  proposed.* 
le  subject  is  more  fully  considered  in  the  chapter  in  relatim  to 
meots  on  motion  for  new  triaiL 

lee  BMtion  340;  I^m  ot  1851,  p.      Willis,  £0  Cal.  177;  Hupcr  v.  Minor, 

27  Cal.  lOT;  Btj-an  r.  Maume  E8  Cal. 

lee  Be«tion  339;  Iawb  of  18S1,  p.       238;  Rjftii  v.  Dougherty,  30  CsL  218. 

"S fz;%"Si. '■■^' r,   '.s-""  >«■  ■»"■■ "-  "  ""■ 

I  T.  West,   2  Cal.  M;   Harlej  t.  P"  ^"** 

g.  4  Cal.   284;   Heiho  v.  Stani-  *  Section  339,  poit;  Lam  of  IS5I, 

12Cb1.  41S;  Macomber  T.  Ch&m-  p.   105;   Lam  of   1S5S,  p.  803;   and 

in,    8    OaL    222;    UelnQnre    v.  I«m  of  1808,  p.  OM. 
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CHAPTER  XLV. 

RECORD  ON  APPEAL  FROM  THE  JUDGMENT— BILI 
EXCEPTIONS. 

S  254.  Eiiid*  of  bills  ot  exceptions  under  the  old  Practice  Act  anc 
the  code — Difference  between  bills  and  itatements. 

I  255.     Bills  of  eiceptiona  constitate  part  of  the  jndgnient-rolL 

I  256.     Bills  ot  exception*  settled  at  thp  trial. 

{  257.  BilU  of  exceptions  settled  after  the  trial— Time  in  which  t 
posed  bill  and  amendments  must  be  served. 

I  258.  Contents  of  bills  settled  after  the  trial — Exceptions  and  ms 
I  support  and  explanation  thereof. 

{  256.     ConteotB  of  bills  settled  after  the  trial— SpeciS cations. 

S  200.  Presentation  for  settlement,  settlement,  engrossment,  antb 
tion,  and  filing  of  bills  of  exceptions. 

<§  2fi4.  Kinds  of  Bills  of  Exceptions  Undu-  the  Old  Pi 
Act  and  Under  the  Code  of  Ciril  Prooednre— Difference  Be 
Bills  of  ExceptioDs  and  Statements. — There  was  but  one  k 
bill  of  exceptions  under  the  old  Practice  Act,  viz.,  bills  sett 
the  trial.'  These  bills  could  not  be  us«d  on  motion  for  new 
Nor  could  they  be  used  as  the  record  on  appeal  from  orders 
than  on  motion  for  new  trial.'  Their  sole  office  was  to  prest 
appeal  from  the  judgment,  questions  aa  to  errors  in  law  ooc' 
at  the  trial,  and  excepted*  to  by  the  losing  party.*  Saeh 
could  be  presented  on  appeal  from  the  judgment,  either  by 
bills  of  exceptions  or  by  statements  on  appeal.  lo  this  i 
Rhodes,  C.  J.,  delivering  the  opinion  in  Yates  v.  Smith,*  saic 
statement  on  appeal  and  a  bill  of  exceptions  are  substantial 
same,  they  differing  only  in  the  time  and  manner  of  settli 
and  in  some  particulars  in  form,  and  their  purpose  is  the 
and  that  is,  to  present  for  review  questions  of  law."  Thi 
guage  is  a  little  too  broad,  inasmuch  as  statements  on  appeal 
be  used  as  the  record  on  appeal  from  orders  other  than  on  i 
for  new  trial,  while  bills  of  exceptions  could  not.  They  di 
moreover,  as  stated  in  Yates  v.  Smith,  in  the  time  of  settli 

1  See  BBctions   141,   antt,  and  256,           '  See  note  11  to  section  26' 

.  and  see,  also,  section  141,  ante 

f^-  *  See  note  6  to  eection  256,  j 

*  Bee  lection  141,  iMt«.  *  40  Cai.  662. 
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s  of  exceptions  being  settled  at  the  trial,  and  statements  on  ap 
1  after  the  trial.    But  aside  from  this  th^  were  very  similar 
far  aa  their  common  function  was  concerned. ' 
tills  of  exceptions  settled  at  the  trial  are  provided  for  by  thi 
ie  of  Civil  Procedure.*    But  under  the  code  they  have  an  ex 

the  jadge  for  allowance  during  th< 
term,  DT  nithin  ten  da^s  after  th< 
term,  if  tried  lesi  than  ten  da;B  be 
fore  the  end  of  the  term,  and  thi 
time  may  be  further  extended  twent; 
AdditionaJ  days;  provided,  the  orde 
making  such  extension  be  mado  be 
fore  the  expiration  of  the  term  o 
couri."  SecUon  1*66  aa  follows:  "I 
tbe  same  shall  be  handed  to  the  op 
posite  attorned  or  lodged  with  thi 
clerk,  it  shall  be  deemed  to  have  beei 
presented  to  the  judge  at  that  dat« 
and  the  bill  of  exceptions  as  Onall; 


iUa  of  eieefttions  are  made  an 
ntial  part  of  tlie  record  in  the 
eou  of  practice,   as   outlined   be- 

IruQiui:  Seetioii  1458,  Revised 
tntea  (section  249,  dril  Practice), 
s  follows :  "Wbenever  io  the  prog- 
of  a  cause  either  party  is  dis- 
sSed  with  anj  rating,  opinion  or 
—   '-'^ —    of   the    court,    ha   may 


>pt  t 


i  the  t 


i  the  B 


oade  or  announced,  and  at  his  i 
A  time  shall  be  given  to  embody 

I  exception  in  a  written  bill," 
tioD  1459  (section  250,  Civil  Prac- 
) :  "T^o  psrticnlar  form  of  words 

II  be  required  in  a  bill  of  excep- 
is,  bat  the  objectian  to  tbe  ruling 
iction  of  the  court  shall  be  stated, 
1  such  circumstanees  or  so  much 
the  evidesee  as  may  be  necessary 
explain  it  and  no  more,  and  the 
lie  aa  briefly  as  possible."  Sec- 
.  1460  reiteral«s  this  refeieoce  to 

evidence  and  provides,  in  addi- 
L,  "and  if  all  the  evidence  or  euffl- 
t  thereof  to  explain  the  exceptions 
qntained  in  the  bill  of  exceptions, 
statement  of  facts  shall  be  neces- 
'."  See  note  3b,  eection  250,  ante. 
tioD  1461  provides  that  as  many 
•ptions  as  the  party  may  deem 
rasary  may  be  embodied  in  a  bill 
exceptions,  and  that  the  signature 
tJie  judge  at  the  end  shall  be  a 
leient  authentication  thereof .     8ee- 

I  1482  provides  that  where  the 
anient  of  facts  contains  all  the 
lence  requisite  to  explain  tbe  ex- 
bioni,  it  shall  not  be  necessary  to 
out  the  evidence  in  the  bill,  but  it 

II  be  sufficient  to  make  a  reference 


i  3b, 


I  260,  ante. 
ection  14S5  is  as  follows:  "It  ihall 
Ute  duty  of  the  party  taking  any 
ol  exception  to  reduce  tbe  same 
writing,  and  present  the  tame  to 
Hsw  Trial— 80 


of  that  da«e."  Section  1467  r  " 
shall  be  the  duty  of  the  party  takin) 
any  bill  of  exceptions  to  reduce  th< 
same  to  writiog,  and  present  thi 
same  to  the  jud|;e  for  allowance  dur 
ing  the  term  and  witoin  ten  day 
after  the  conclusion  of  the  trial.' 
Section  1468:  "It  shall  be  the  dul; 
of  the  judge  to  submit  such  bill  o: 
exceptions  to  tbe  opposite  party  o' 
his  counsel,  if  in  attendance  on  thi 
couri,  and  if  the  same  is  found  to  b 
correct,  it  shall  be  signed  by  thi 
judge  without  delay  and  filed  will 
the  clerk."  Section  146B:  "Shoulc 
tbe  judge  find  such  bill  of  eiceptioni 
to  be  incorrect,  he  shall  suggest  to  thi 
party  or  bis  counsel  wlo  drew  it  and 

therein,  and  if  they  are  agreed  to 
he  shall  make  such  corrections  ani 
ngn  the  same  and  file  it  as  pmridei 
in  the  preceding-  section."  Sectioi 
1470:  "Should  the  party  not  agree  ti 
such  corrections,  the  judge  shall  re 
turn  the  bill  of  eicepUoos  to  him 
with  his  refusal  indorsed  thereon,  am 
shall  make  out,  sign  and  file  with  thi 
clerk  such  a  bill  of  exceptions  as  will 
in  his  opinion,  present  the  ruling  o: 
the  court  in  that  behalf  as  it  actu 
ally  occurred^"  Section  U7I:  "Shouli 
the  party  be  dissatisfied  with  the  bil 
of  exceptions  filed  by  the  judge,  ai 
provided  in  the  preceding  section,  hi 
may,   upon   procuring   tbe   signaturei 
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of  tiiree  respeetablo  bjBtandsn,  eiti- 
BSBB  at  this  territorr',  attesting  the 
correctnesi  of  the  bill  of  ezoeptioca, 
a«  preaeiit«d  bj  him,  h»T«  the  gtuns 
filed  fta  a  part  of-  the  record  of  the 
e&iue,  and  tbe  iraih  of  the  matter  in 
reference  thereto  may  be  cmtrovertBd 
and  maintained  by  affidaTita,  not  ex- 
ceeding Ave  in  number  on  each  side, 
to  be  filed,  with  the  papen  of  the 
eaoBe  within  ten  daje  after  the  filing 
of  snch  bill  of  eiceptiong,  and  to  be 
conaidered  as  a  part  of  the  record 
relating  t hereto." 

Colorado:  Section  385,  MilU'  An- 
notated Code,  ia  aa  follows:  "In  all 
caaea  in  courti  of  record  where  either 
party  rtiall  eieept  to  any  ruling,  de- 
cision or  opinion  of  .the  court,  and 
shall  reduce  aueb  exception  or  ez- 
oeptioDS  to  writing,  it  Bhall  bo  the 
duly  of  the  judge  to  allow  the  same, 
and  t(i  aign  and  seal  tbe  same  at  any 
time  daring  the  term  of  the  court  at 
which  soeb  ezeeptions  were  taken  or 
at  any  ticae  thereafter  to  be  flied  by 
tbe  eourt,  and  at  any  time  when  any 
judge  shall  neglect  or  refuse  to  allocr 
and  sign  and  seal  such  bill  of  ex- 
ceptions, then  it  shall  be  lawful  for 
tbe  suitor  or  his  attorney  to.  make  and 
attach  to  such  bill  of  «iceptioDS  the 
affidavit  of  two  or  mora  attorneys  of 
the  court,  or  other  perBons  who  were 
present  at  tbe  time  of  the  trial,  and 
when  such  ezceptions  were  taken,  stat- 
ing that  such  lull  of  exceptions  is 
correct  and  true;  and  when  Nich  bill 
of  exceptiona  ia  ao  allowed  and  signed 
and  sealed  by  the  judge,  and  so  at' 
te«tad  and  proved  by  affidavit,  it  shall 
thereupon  be  filed  by  the  clerk  and 
shall  become  a  part  of  the  record  of 
such  cause;  prOTided,  that  when  a 
bin  of  exceptions  Is  sought  to  be  pre- 
aerved  by  affidavits,  the  opposite 
party  shall  have  timely  notice  there- 
of, and  may.  within  a  reii'nnB*>le  tinip 
thereafter  file  eeunter-affldavits,  and 
the  supreme  court  ahall,  upon  notice 
and  such  proof  as  may  be  necessary, 
determine  and  settle  what  ia  the  true 
bill  in  that  behalf."  Section  392; 
"When  a  hill  o(  exceptions  is  duly 
filed  in  the  court  from  which  the  ap- 

rl  has  been  taken,  tbe  same  may 
by  tbe  appellant  filed  in  the  orig- 
inal form  In  the  appellate  court,  and 
when  soch  bill  of  exceptions  seeks  to 
arnbiBW  depoaition,  the  same  may  be 
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done  I^-  rcferenee  without  copying  the 
same  in  full,  and  eueh  deposition  so 
referred  to,  riiall  thereby  bBcoiiKi  a 
part  of  the  bill  of  exoeptiona,  and 
may  be  transferred  to  the  Ska  of  the 
■upreme  court.  Deeds  and  other 
papers  offered  in  evidence,  may  be 
expressed  in  bills  of  exe^ions  by 
stating  their  purport  and  effect,  so 
for  as  pertinent  to  the  decision  in 
the  appellate  court,  and  if  tbe  par- 
ties below  fail  to  agree  upon  the 
essential  parts  of  sncE  papen,  they 
shall  be  expressed  in  substance,  or  at 
length,  sfl  the  judge  signing  such  bill 
of  exceptions  shall,  in  hia  diacration 

The  Idaho  and  Uontana  practice 
differs  in  no  essential  partieular  from 
that  of  California.  Section  442S,  Re- 
vised Codes  of  Idaho,  corresponds 
with  and  contains  practically  iden- 
tical language  aa  section  MS  of  the 
ChlifomJa  code,  providing  that  "no 
particular  form  of  exception  is  re- 
quired," requiring  specificaUons,  "aob- 
atance  of  reporter's  notes,"  and 
referpnce  to  documents  sufficient  to 
identify  tbe  same.  Seotion  4429  ia 
the  same  aa  aection  54B  of  the  Ckli- 
fomia  code,  except  that  the  time 
within  which  a  bill  must  be  presented, 
iua(«ad  of  being  limited  to  ten  daya, 
"may  be  presented  ....  at  tbe  time 
the  decision  is  madb."  Section  4430 
vaiiee  slightly  from  section  6S0  of 
the  California  code,  but  is  substan- 
tially the  same,  except  as  to  the  time 
limited  at  tbe  outset,  tbe  phrase  "at 
any  time  thereafter"  being  omitted; 
and  except  as  to  the  "matters  men- 
tioned in  aubdivinona  one  and  two 
of  section  S57  of  this  code,"  which 
is  also  omitted.  Tbe  Idaho  section 
also  limits  the  requirement  as  to 
forwarding  tbe  papers  to  the  judge 
to  instaneea  where  he  is  "within  the 
state."  Section  4431  is  identical  in 
phraseology  with  California  section 
6S1,  prior  to  the  1S07  amendment, 
which  changed  the  word  "and"  in  the 
sentence,  "and  a  bill  thereof  mnv  h° 
presented  and  settled  afterward,"  to 
''or."  Sections  4438  and  4433  are 
substantially  the  same  aa  sections  652 
and  653,  California  Code  of  Civil  Pro- 
Section  e7SS,  Revised  Codes  of 
Montana,  which  corresponds  with  sec- 
tion 64S  of  tba  Calif  omia  ooda^  U  aa 
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foUom:  "No  psrtienkr  form  of  ez- 
oeptdon  ii  Teqaired,  but  the  ^nnda 
of  tbe  objection'  shBll  be  psTticulvlj' 
at&ted  except  U  pTorided  in  the  next 
preoedine  section.  The  objectioii  nnut 
be  statM  with  to  moch  of  the  eri- 
denee  taken  from  the  ttenographer's 
ootea  OT  other  matter  bjt  is  neceaakry 
to  expUin  it,  and  no  more.  Onlj  the 
BDbetanee  of  the  reporter's  notes  of  the 
eridenee  flhaU  be  stated  or  ased  as 
evidence.  D  acumen te  on  flle  in  the 
action  or  proceeding  mkf  be  copied 
or  the  anbetanee  thereof  stated,  or  a 
referenoe  thereto,  sufficient  to  iden- 
tify than,  may  be  made  when  that 
will  infficientlf  pretent  tbe  objee- 
tions  and  ezeeptiona."  Section  6788 
(section  1153,  Code  of  Civil  Pro- 
eedure)  provides  for  setting  out  the 
evidence  bj  queation  and  anawer, 
when  deemed  neceasarj,  sa  a  part  of 
tbe  bill  of  ezeeptiona.  Seetiou  67S7 
(seetion  1151,  Code  of  Civil  Pro- 
oednre)  i*  the  same  u  California  aec- 
tion  949,  except  aa  to  tbe  time 
prescribed  for  presentation  for  set- 
tlement, tbe  phmte,  "at  the  time  the 
dceision  is  made,"  appearing  in  place 
of  "within  ten  ^jn";  and  except  that 
tbe  Tihraae,  "but  this  shall  not  delay 
tbe  hearing,"  is  inaerted  after  "filed 
with  the  clerk."  Seetion  6TS8  (see- 
tion  1155  Code  of  Civil  Procedure) 
eorreeponds  closely  with  section  6S0 
of  the  California  code,  but  is  sub- 
stantially the  lame  as  the  Idaho  sec- 
tion (4430)  referred  to  above,  and 
the  same  remarks  used  there  as  to 
the  dissimilarity  of  that  section  with 
tbe  California  seotion  are  applicable 
here.  Tbe  language  of  the  Montana 
section  is  somewhat  ambiguous,  how- 
ever, in  another  respect,  aside  from 
those  f eatorea  of  dissimilarity  referred 
to.  "The  proposed  bill  and  amend- 
ments must,  within  ten  days  there- 
after, be  presented  by  tbe  party 
seeking  tbe  settlement  of  the  bill,  to 
the  judge  who  tried  or  beard  the  ease, 
upon  five  daya'  notice  to  the  adverse 
part7,  or  be  delivered  to  the  clerk  of 
the  court,  or  judge."  The  language 
of  tbe  California  and  Idaho  see- 
tioDS,  in  the  place  of  the  words,  "or 
judg^"  here  quoted,'  ii  "for  the 
jndge."  This  alone  mskea  proper 
sense,  for  otherwise  the  alternative 
disappears.  "The  proposed  bill  .... 
most  ,  ...  be  presented  ....  to  the 


jndM  .....  or  be  (Miv«red  to  the 
«len  ....  or  Jndge,"  is  clearly  an 
inadvertence  or  a  typographical  error. 
Beetion  S78B  (seetion  llSfl,  Code  of 
Civil  Procedure)  ia  tbe  same  as  sec- 
tion 4431  of  the  Idaho  code,  aa  to 
which  see  tupra. 

Nevada:  Section  S2SS  et  seq..  Cut- 
tings Compiled  Laws  (section  IM), 
Civil  Practice),  defines  and  prescribes 
the  taking  and  aettling^f  exceptions 
in  general,  section  32se  providing, 
htmever,  that  such  exeeptiona  may  be 
settled  in  a  stat«iaent  of  the  case. 
See  note  3b,  section  £S0,  onta.  Sec- 
tion 38^0  provides  as  follows:  "Dur- 
ing ths  progreu  of  a  cause  a  party 
may  take  his  bill  of  exceptions  to  the 
admission  or  exclusion  of  testimony, 
or  to  tbe  rulings  of  the  judges  on 
points  of  law,  and  it  shall  not  be 
necessary  to  embody  in  such  bill  any- 
thing more  tlan  solHcieDt  facta  to 
show  tbe  point  and  pertinency  of 
tbe  exceptions  taken.  Tbe  preeiding 
judee  shall  sign  the  same  as  tbe  troth 
of  Uie  case  may  be,  and  such  bill  shall 
then  become  a  part  of  the  record,  and 
a  party  against  whom  jud^^ment  is 
rendered  may  appeal  from  judgment 
without  any  further  statement  or  mo- 
tion; and  on  such  appeal  it  shall  only 
to  bring  to  the  B 


exception  so  taken." 

New  Mexico:  Section  2685,  subsec- 
tion 1T2,  Compiled  Lawa,  makes  pro- 
vision for  a  transcript  of  the 
reporter's  notes,  and  for  the  incor- 
poration of  the  tame  in  the  record, 
when  deemed  necessary.  Subsection 
172  provides  that  all  bUls  of  excep- 
tions shall  be  "settled  and  signed 
....  at  least  thirty  days  before  tbe 
beginning  of  the  term  of  the  supreme 
court  to  which,"  etc  Section  8M  is 
as  follows:  "It  shall  not  be  neoesaary, 
when  it  is  intended  to  review  by  ap- 
peal or  writ  of  error  any  judgment  of 
the  district  court,  that  a  proposed 
bill  of  exceptions  containing  msttera 
not  apparent  on  tbe  face  of  the  record 
cdiall  be  or  shell  bsve  been  prepared, 
included  in  or  served  vrith  a  copy  of 
any  proposed  record  in  any  cause,  nor 
shall  it  be  necessary  to  prepare,  or 
have  -prvpMtA,  any  proposed  bill  of 
exceptions  or  serve  toe  same  on  the 
opposite  par^  within  ten  days  aftor 
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judgment;  bnt  in  anj  eause  now 
pending,  or  which  ma^  heTeaftflr  be 

pending,  in  the  supreme  court  to  re- 
view tM  judgment  of  a  district  court, 
any  paxtT-  desiring  to  have  i,aj  mate- 
rial mfttter  not  appuent  on  Uie  face 
of  the  record  made  a  part  of  the  lec- 
ord  may  prepare  a  bill  of  eicoptiauB, 
in  whidi  such  proposed  matter  ia  in- 
corporated, and  present  tbe  same  to 
the  jndge,  at  any  time  within  twenty 
days  before  tbe  first  da^  of  the  term 
of  the  supreme  coort  in  which  said 
'cause  shall  be  docketed,  and  shall 
give  the  opposite  party,  or  his  at- 
torney, five  days'  ootiee  of  his  inten- 
tion to  present  such  bill  of  exertions 
to  the  judge,  and  the  opposite  party 
shall,  within  five  days  thereafter,  have 
leave  b>  propose  any  amendmeatB  to 
said  bill  of  exceptions  ^viag  notice 
thereof  to  tbe  opposite  party  of  tlia 
time  when  sitch  amendments  will  be 
proposed,  and  the  time  for  proposing 
said  bill  of  exceptions,  and  amend- 
ments, may  at  any  time  before  or 
after  its  eipiration  be  enlarged  by 
the  judg'e  and  the  judge  shall  settle 
and  sign  the  exceptions  at  least  ten 
days  before  the  term  of  the  supreme 
court  in  which  said  cause  shall  be 
first  docketed,  unless  for  cause  satis- 
factory to  him,  he  shall  delay  the 
same,  in  which  event  he  shall  settle 
and  sign  the  same  as  soon  as  possible, 
and  either  party  may  at  any  time 
before  a  bit!  of  exceptions  is  settled 
and  signed,  be  heard  before  the  judge 
aa  to  the  matters  to  be  included  there- 
in, on  giving  one  day's  notice  to  the 
opposite  party  or  his  attorney;  and 
should  any  bill  of  exceptions  not  be 
settled  before  the  time  required  for 
tbe  filing  of  the  record  in  the  supreme 
court,  such  record  may  be  filed  in  the 
supreme  court  at  any  time  within  ten 
days  after  said  bill  of  exceptions  shall 
be  settled,  and  such  cause  shall  be 
heard  the  same  as  if  said  record  had 
been  filed  ten  days  before  the  first 
day  of  the  term."  Section  896  an- 
thorizes  successors  to  the  judges  who 
presided  at  the  trial  to  settle  the  bills 
of  exceptions  which  the  latter  would 
hare  had  the  power  to  settle.  Sec- 
tion 3145  provides  that  exceptions 
must  be  taken  at  the  time  of  the  de- 
cision excepted  to,  and  that  excep- 
tions are  not  required  in  equity  causes. 


meet  which  takes  '. 
phraseology  of  the  statutes  takes  tbe 
place  of  such  a  paper  so  completely 
that  no  distinction  is  possible  to  be 
drawn  between  them.  Moreover,  the 
paper  is  quite  as  often  referred  ti 


a  bill,  i 
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Oklahoma:  Section  581S,  Compiled 
Laws,  defines  an  exception  to  be  "an 
objection  taken  to  a  decision  of  tbe 
court  or  judge  upon  a  matter  of  law." 
Section  5819  requires  the  exception 
to  be  taken  at  the  time  the  decision 
is  mads,  bnt  the  judge  must  give  time 
to  reduce  it  to  writing,  not  beyond 
the  term,  if  in  term  time,  and  not  ex- 
ceeding ten  days,  if  in  vacation  or  at 
chambers.  Section  S820  provides  that 
no  particular  form  of  exception  is  re- 
quired, but  that  it  mnst  be  stated 
''with  so  much  of  the  evidence  as  is 
necessary  to  explain  it,  and  no  more, 
and  the  whole  as  briefly  as  possible." 
Section  6821  provides  that  where  tbe 
decision  excepted  to  is  entered  on  tbe 
record,  and  tbe  grounds  of  the  ex- 
ception appear  in  the  entry,  the  ex- 
ception may  be  taken  by  the  party 
causing  to  be  noted,  at  the  end  of  tbe 
decision,  that  be  excepts.  Section 
6S22  provides  that  in  other  cases  the 
exception  must  be  reduced  to  writing 
and  presented  to  the  judge  for  bis 
allowance.  If  true,  the  judge  most 
allow  and  sign  it.  If  not  true,  the 
judge  must  correct  it,  or  suggest 
wherein  corrections  should  be  made, 
and  then  sign  and  allow  it.  Section 
5824  provides  for  the  withdrawal  of 
exceptions  from  the  files,  by  the  party 
wbo  made  the  same,  at  any  time  be- 
fore proceedings  in  error  are  com- 
menced. 

Oregon:  Section  189,  Lord's  Oregon 
Laws,  defines  an  exception  to  be  an 
objection  taken  at  the  trial  to  a  de- 
cision upon  matter  of  law,  whether 
such  trial  be  by  jury  or  court,  or 
whether  the  decision  be  made  during 
the  formation  of  tbe  juiy,  or  in  the 
admission  of  evidence,  or  in  the 
charge  to  the  juiy,  or  at  any  other 
time  from  the  calliog  of  tbe  action 
for  trial  to  the  rendering  of  the  ver- 
dict or  decision "     Section  170 
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mAT  b«  deliveretL  in  •rritin^,  to  the 
judge,  OT  entered  in  bia  minutee,  or 
taken  dowA  ^j  nn  official  stenog- 
rapher, or  bj  any  competent  stenog- 
rapher, at  the  time  it  ia  made,  and  at 
the  time  or  afterward,  be  corrected 
until  made  conformable  to  tbe  truth. 
If  an  objection  ia  made  to  anj  ruling 
of  the  court  in  the  progresB  of  a 
trial,  and  the  biith  of  the  atatement 
thereof  1b  not  agreed  upon  between 
the  eounael  and  the  court,  the  coun- 
eel  maj  Tcrifjr  hia  statement  thereof 
b7  bia  own  oath  and  that  of  two  re- 
spectable and  diBintereated  persona,  or 
hj  hie  own  oath  and  that  of  the  sten- 
ographer who  took  the  SBme  down, 
and  file  the  same  aa  an  exception  to 
the  ruling  objected  to.  Such  atate- 
ment must  be  flled  within  ten  days  of 
the  time  that  the  objection  is  made, 
if  the  court  at  the  time  tbe  objec- 
tion is  made  refuaes  the  exception; 
and  if  the  disagreement  doea  not  arise 
until  the  time  of  the  settling  of  the 
bill  of  exceptions,  then  the  aaid  atate- 
ment may  be  made  and  filed  within 
ten  daja  of  that  time,  and  not  other- 
wise. Within  ten  daya  thereafter  tbe 
adverae  party  may  file  a  statement  of 
objection  aa  prepared  or  approved  by 
the  court,  together  with  the  afGdavita 
of  not  more  than  three  respectable 
and  disinterested  persons,  or  the  affi- 
davits of  himself  and  the  atenog- 
rapber  who  took  the  aame  down,  con- 
cerning the  truth  or  the  falsity  of  the 
atatement  of  the  exception  aa  filed  by 
the  coanse],  and  prepared  or  approved 
by  the  court.  Each  atatement  of  the 
exception,  and  all  aSidavita  concern- 
ing either  of  them  when  filed  as  herein 
required,  shall  be  deemed  a  part  of 
the  record  of  the  eauae,  and  upon  an 
appeal  or  review,  the  appellate  court 
must  first  ascertain  therefrom  the 
tmtb  of  tbe  matter  aa  far  aa  possible, 
and  then  determine  the  law  arising 
thereon.  Tbe  court  must  allow  the 
counsel  a  reasonable  time  to  procure 
the  verification  of  the  statement  as 
berein  required ;  and  all  affidavits  of 
said  persons  shall  be  taken  bj  the 
clerk  of  tbe  court,  who  must  certify 
thereon,  if  be  is  satisfied  of  the  fact 
that  the  person  is  respectable  and  dis- 
interestea."  Section  171:  "No  par- 
ticular form  of  exception  shall  be  re- 
quired.    The  objection  shall  be  stated 
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with  so  mneh  of  the  evidence  or  other 
matter  aa  ia  necessary  to  explain  it, 
but  no  more."  Section  172  makes  tbe 
statement  of  the  exception  a  part  of 
the  record,  after  being  signed  In  tbe 
judge  and  filed  by  the  clerk,  and  pro- 
vides that  no  exception  need  be  taken 
or  allowed  to  any  deciaion  upon  a 
matter  of  law,  when  it  is  entered  ia 
the  journal,  or  made  upon  matters  in 
writing  or  the  files  of  the  court. 

South  Dakota:  Section  292,  Code  of 
Civil  Procedure,  defines  an  exception 
in  the  usual' phraseology,  and  provides 
that  eiceptioDS  must  He  taken  at  the 
time  of  the  decision,  excepting  from 
this  provision  instructions  and  rul- 
ings and  decisions  deemed  excepted 
to  under  the  provisions  of  section  293, 
immediately  following.  Section  294 
provides  that  exceptions  need  not  be 
made  in  any  particular  form,  but  that 
when  made  to  the  verdict  or  decision 
on  the  ground  of  the  insofficiency  of 
the  evidence,  the  objectloii  must  apec- 
Ify  partlculara,  etc.  Also,  that  the 
objection  must  be  stated  with  so  much 
of  the  evidence  aa  is  necessary  to  ex- 
plain it,  etc.,  but  that  only  the  sub- 
stance of  the  reporter's  notes  need  be 
given.  Documenta  may  be  copied  or 
the  Bubstance  thereof  stated,  or  refer- 
ence sufficient  to  identify  them  made. 
Section  295  provides  that  tbe  excep- 
tion may  be  presented  to  the  judge 
at  tbe  time  the  ruling  is  made,  or  the 
exception  entered  on  the  judge's  min- 
utee and  afterward  settled.  The  bill 
must  conform  to  the  truth  or  be  cor- 
rected by  tbe  judge  and  filed  with  the 
'clerk.  Section  296  is  as  follows: 
"When  a  party  desires  to  have  excep- 
tions taken  at  a  trial  settled  in  a  biU 
of  exceptions,  he  may,  within  thirty 
days  after  the  entry  of  judgment,  if 
tbe  action  were  tried  with  a  jury,  or 
after  receiving  notice  of  the  entry 
of  judgment,  if  the  action  were  tried 
without  a  jury,  or  such  further  time 
as  tbe  court  in  which  tbe  action  Is 
pending,  or  a  judge  thereof,  may  al- 
low, prepare  the  draft  of  a  bill  and 
serve  tbe  same,  or  a  copy  thereof, 
upon  the  adverse  party.  Such  draft 
must  contain  all  tbe  excepClona  taken, 
upon  which  the  party  relies.  Within 
twenty  days  after  auch  service  the  ad- 
Terse  party  may  propose  amendments 
thereto  and  serve  the  aame,  or  a  copy 
thereof,  upon  the  other  party.  Tho 
proposed  bill  and  amendments  must. 
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irittdn  ten  irnja  '  tliereaf  tor,  be  pre- 


tried  or  hesrd  the  ease,  opon  five  diTB* 
notice  to  the  advene  partj,  or  be  de- 
livered to  the  clerk  of  the  court  for 
the  judge.  When  Teceived  br  the 
clerk,  he  mugt  itninediately  deliver 
them  to  the  judge,  if  he  be  in  the 
count;;  if  he  1m  absent  from  the 
county  and  either  party  detire  the 
psper«  to  be  fonvaided  to  the  judge, 
the  clerk  most,  upon  uotiee  in  nritiuK 
of  sneh  party,  immediately  forward 
them  by  mail  or  other  lafe  channel; 
if  not  thus  fonrarded,  the  clerk  must 
deliver  them  to  the  judge  immediately 
after  his  return  to  the  eouaty.  When 
received  from  the  clerk,  the  judge 
muBt  detignate  the  time  at  which  fie 
will  settle  the  bill,  and  the  clerk  moat 
immediately  notify  the  parties  of  such 
designation.  At  the  time  deeignated 
the  judge  mast  settle  the  bill;  if  no 
amendments  are  served,  or  if  served, 
are  allowed,  the  proposed  hill  may  be 
preeeuted  with  the  ammdments,  if 
any,  to  the  judge  for  iettlement,  with- 
out notice  to  the  adverse  party.  It 
ie  the  duty  of  the  judge,  in  settling 
the  bill,  to  strike  out  of  it  all  re- 
dundant and  useless  matter  so  that  the 
exceptions  may  be  presented  as  brieflv 
as  possible.  When  settled,  the  bill 
must  be  signed  by  the  judge,  with 
his  certificate  to  the  effect  tbat  the 
same  is  allowed,  and  shall  then  be 
filed  with  the  clerk."  Section  297 
provides  that  exceptions  to  decisions 
made  after  judgment  may  be  pre- 
sented to  the  judge  at  the  time  of 
■uch  decision,  and  may  be  settled  or 
noted  as  provided  in  section  295  and 
a  bill  thereof  presented  and  settled 
afterward  as  provided  in  section  29fl, 
and  within  like  periods  after  entry 
of  the  order,  upon  appeal  from  which . 
such  decision  is  reviewable.  Section 
298  provides  for  settlement  by  appli- 
cation to  the  supreme  court  when  the 
trial  judge  refuses,  as  in  section  652, 
California  Code  of  Civil  Procedure; 
and  section  299  proiidcB  for  settle- 
ment by  a  judge  after,  as  well  as  be- 
fore, he  ceases  to  be  such  judge,"  aa 
in  section  653  of  the  same  code.  See 
section  155,  ante. 

Utah:  Section  3282,  Compiled  Laws, 
defines  au  exception  In  the  usual 
phraseology,   and   prescribes   tbat  It 


mnat  be  taken  at  the  time  of  tl 
ciaion,  except  as  to  mlingt  and 
■ions  deemed  excepted  to.  whid 
set  out  in  section  3283,  immed: 
following.  Section  82S4  ia  snt 
tiaUy  the  same  as  section  294  o 
South  Dakota  code  above  ref errt 
Section  3285  provides  that  exee; 
to  decisions  which  are  not  ma 
and    prejadicial    to    the    sabeti 


differ  from  section  £96  of  the  1 
Dakota  code  above  referred  to,  e 
that  the  time  within  which  th< 
must  be  prepared  ia  made  to  run 
the  determination  of  the  motioi 
a  new  trial,  where  one  ia  made 
the  section  concludes  with  the  tt 
ing  provision  not  found  in  the  I 
Dakota  section:  "A  bill  of  eicej 
shall  in  all  cases  be  prepared,  se 
signed,  and  filed  within  ninety 
after  the  entry  of  judgment,  or 
notice  of  the  same,  if  the  action 
tried  without  a  jury,  or  after  th 
termination  of  a  motion  for 
trial."  Section  3287  provides 
"An  exception  to  any  decision 
be  presented  to  the  court  or  jnd 
judicial  officer,  or  referee  for  i 
ment  at  the  time  the  decision  is  i 
and  aftor  having  been  settled  shi 
signed  by  the  judge,  judicial  o 
or  referee,  and  Sled  with  the  c 
Section  32S8  provides  that,  "£ 
tions  to  any  deciaion  made  after 


settled  or  notod  as  provided  in  si 
thirty-two  hundred  and  eighty-i 
and  a  bill  thereof  may  be  pres 
and  settled  afterward,  as  provid 
section  thirty 'two  hundred  and  ei 
six,  and  within  like  periods  af  te 
entry  of  the  order,  upon  appeal 
which  such  decision  shall  be  re 
able."  Sections  3289  and  32B0 
the  same  ground,  in  practical!] 
eame  nay,  as  sections  652  and  & 
California    Code    of    Civil 


1  155, t 


Washington:  As  heretofore  : 
(section  250,  note  3b),  the  distil 
between  bills  of  eiceptione  and  i 
ments  on  appeal  are  not  to  be  d 
guished  from  each  other  othe 
than  in  scope  and  time  of  prepai 
and  settlement.  The  rules  of  pn 
apply   to   both   indiKriminately, 
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are  identi<»l  with  tlw  rnlea  which  Ap- 
ply to  bills  tnd  ttatement*  on  kppaal 

8«etion  381,  Bern.  A  B»l.  Code  (see- 
tioD  50S0,  BaL  Code^,  defioes  u  ex- 
ception to  be  "b  cliiim  of  error  in  a, 
nilins  or  decidou  of  ft  court,  judge 
or  otber  tribtmal,  or  officer  eierciiing 
judicial  functiou,  made  in  tbs  course 
of  an  action  or  proceeding  or  after 
jndpnent  therein.  Bection  382  (sec- 
tioQ  5051)  provides  that  ezeeptiona 
are  not  necsMary  wben  the  mhng  or 
deeision  is  embodied  in  ft  mitten 
judgment,  order  or  jonmal  entry;  but 
making  an  exception  in  the  case  of 
the  report  of  a  referee  or  commia- 
■ioner,  findinn  of  fact  and  conelD- 
Biona  of  law  in  soch  a  report,  or  in 
the  decision  of  «  court  or  jndge  upon 
a  cause  or  part  of  a  eauie,  either 
legal  or  equitable,  tried  nithout  a 
jury.  Section  3S3  (section  5052) 
Axes  the  manoer  of  taking  the  excep- 
tions described  in  the  next  preceding 
section,  ftnd  provides  that  the  excep- 
tions there  referred  to  must  be  taken 
within  five  days  after  the  report  or 
decision.  Section  3S4  (section  5053) 
fixes  the  manner  of  taking  exceptions 
in  jury  cases.  Bection  385  (section 
S054)  provides  for  the  entry  ot  ex- 
ceptions in  the  minutes,  and  holding 
that  such  entry  "sball  import  an  ex- 
ception by  the  party  against  whom 
the  ruling  was  made."  Section  3S0 
(section  5056)  prescribes  the  manner 
of  taking  and  entry  of  exceptions. 
Section  387  (section  5056)  prescribes 
the  method  of  reviewing  such  excep- 
tions. Section  3S8  (section  5D5T) 
prescribes  what  shall  congtitnte  a  bill 
of  exceptions  and  what  a  statement 
of  facts.  (Section  250,  cote  3b.} 
Section  389  (section  S05S)  is  as  fol- 
lows: "A  party  desiring  to  have  a  bill 
of  exceptions  or  statement  of  facts 
certified  must  prepare  the  same  as 
proposed  by  bim,  nie  it  in  the  cause 
and  serve  a  copy  thereof  on  the  ad- 
verse party,  ana  sba!l  also  serve  writ- 
ten notice  of  the  filing  thereof  on  any 
other  party  who  nas  appeared  in  the 
cause.  Within  ten  days  after  such 
service  any  other  party  may  file  ftnd 
serve  on  the  proposing  party,  any 
amendments  which  he  may  propose  to 
the  bill  or  statement.  Either  party 
may  then  serve  upon  the  other  a  irrit- 
tan  aotlee  that  he  will  apply  to  the 


S254 

jadg*  of  the  eonrt  bafore  whom  tha 
cause  i*  pending  or  was  tried,  at  a 
time  ftnd  place  specified,  tha  time  to 
be  not  less  thsn  three  nor  more  than 
ten  days  after  service  of  the  notice, 
to  settle  and  c«rti^  the  bill  or  state- 
ment; and  at  such  time  and  place,  or 
ftt  ftoy  other  time  or  place  specified 
in  an  adjournment  maae  by  order  or 
stipulation,  the  judge  shall  settle  and 
certify  the  bill  or  statement.  If  the 
judge  is  absent  at  the  time  named 
in  a  notice  or  fixed  by  adjournment, 
a  new  notice  mav  be  served.  If  no 
amendment  shall  be  served  within  the 
time  aforesaid,  the  proposed  bill  or 
statement  shall  be  deemed  agreed  to 
and  shall  be  certified  by  the  judge  at 
the  instance  of  either  party,  at  any 
time,  without  notice  to  any  other 
party  on  proof  being  filed  of  its  ser- 
vice, and  that  no  amendments  have 
been  proposed;  and  if  amendments  be 
proposed  and  excepted  (accepted),  the 
bill  or  statement  as  so  amended  shall 
likewise  be  certified  on  proof  being 
filed  of  its  service  and  the  service  and 
acceptance  of  the  amend  meats." 

Section  390  (section  5059)  provides 
for  making  depositions  and  other 
written  evidence  a  part  of  the  bill 
or  statement  Iw  attaching  tbe  same 
thereto  and  reference  made.  Section 
391  (section  S06O)  prescribes  the 
mauner  of  certifying  and  settlement, 
and  the  contents  of  the  certificate; 
and  also  provides  that  the  certificate 
shall  set  forth  that  the  paper  con- 
tains "all  material  facts,  matters  and 
proceedings  heretofore  occurring  in 
the  cause,  and  not  already  a  part  of 
the  record  therein,  or  (as  the  case  may 
be)  such  thereof  as  the  parties  have 
agreed,  to  be  all  that  are  material 
therein."  It  also  provides  that  the 
certificate  shall  be  signed  by  the 
judge,  but  need  not  be  sealed;  and 
that  "thereupon  all  the  matters  and 
proceedings  embodied  in  the  bill  of 
exceptions  or  statement  of  facts,  as 
the  case  may  be,  shall  become  and 
thenceforth  remain  a  part  of  the  rec- 
ord in  the  cause,  for  all  the  pur- 
poses thereof  and  of  any  appeal 
therein."  Also,  "the  judge  may  cor- 
rect or  supplement  his  certificate  ac- 
cording to  the  fact,  at  any  time  before 
an  appeal  is  heard.  And  if  the  judge 
refuse  to  settle  or  certify  a  bill  of  ex- 
ceptions or  statement  of  facts,  or  to 
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tended  function ;  for  they  can  be  used  on  motion  for  new  trial  * 
as  well  as  on  appeal  from  tiie  judgnkent,'  aiid  on  appeal  from 
orders.* 

Id  addition  to  bills  of  exceptions  settled  at  the  trial,  the  code 
provides  for  bills  of  exceptions  to  be  settled  after  the  trial.  These 
latter  take  the  place  of  statements  under  the  old  Practice  Act. 
They  resemble  statements  in  form,  in  their  mode  of  preparation, 
and,  to  a  great  extent,  in  function.  Their  function,  however,  is 
somewhat  more  extended  than  that  of  either  of  the  statements  un- 
der the  old  Practice  Act.  For  as  has  been  explained,'**  statements 
on  appeal  could  not  be  used  on  motion  for  new  trial,  and  state- 
ments on  motion  for  new  trial  could  not  (in  the  absence  of  a  stip- 
ulation to  that  effect)   be  used  on  appeal  from  the  judgment." 


.  correct  or  aapplement  hia  certificate 
thereto,  in  a  proper  c^an,  he  m»7  ba 
compelled  bo  to  do  bj  s  mmjid&te  i>- 
med  out  of  the  supreme  court,  either 
pendiBg  an  appeal  or  prior  thereto." 

Section  392  (section  5061)  pre- 
scribes  the  method  of  settling  and  eei- 
tifying  the  bill  or  statement  by  stipu- 
UtiOB  after  the  trial  judf^,  by  death 
or  otherwiie,  ha«  ceased  to  hold  office. 
Also,  it  prescribes  the  manner  of 
settling  a  Dill  or  statement  where  the 
parties  cannot  agree  as  to  the  facts, 
ete.  Section  393  (section  5062)  pre- 
scribes that  the  bill  or  statement  must 
be  filed  within  thirty  days  after  the 
time  to  take  an  appeal  begins  to  run, 
irith  B  proviso  as  to  the  enlargement 
of  this  time. 

Wsoming:  Section  4S94,  Compiled 
Statutes,  defines  an  exception  as  an 
objection  to  a  derision  upon  a  matter 
of  law.  Section  4595  requires  the  ex- 
ception to  be  taken  at  the  time  the 
decision  is  made,  and  requires  time  to 
be  ^iyeti  the  party  to  reduce  the  ex- 
ception to  writing,  "but  not  beyond 
tbe  first  day  of  the  next  succeeding 
term."  Section  4596  provi<les  that  no 
particular  form  of  exception  is  re- 
quired, "and  the  exception  must  be 
stated,  with  the  facts,  or  so  much  of 
the  evidence  as  is  necessary  to  explain 
it,  and  no  more,  and  the  whole  aa 
briefly  aa  possible."  Section  4597 : 
"When  the  decision  objected  to  is  en- 
tered on  the  record,  and  the  grounds 
of  objection  appear  in  tbe  entry,  the 
exception  may  be  taken  by  the  party 
cauvng  it  to  be  noted  at  the  end  of 


the  entry  that  he  excepts."  Section 
4598  provides  tliat  when  the  decision 
is  not  thus  entered  on  the  record,  or 
the  grounds  do  not  snfflcientl^  appear 
in  the  entry,  "or  the  exception  is  to 
the  opinion  of  the  court  on  a  motion 
to  direct  a  nonsuit,  to  arrest  the  tes- 
timony from  tbe  jury,  or,  for  a  new 
trial  for  misdirection  bj  the  eourt  to 
the  jury,  or  because  the  verdict,  or  if 
a  jury  was  waived,  the  finding  of  tbe 
court,  is  against  the  law  or  the  evi- 
dence, the  party  excepting  must  re- 
duce his  exception  to  writing  and 
present  it  to  the  court,  or  to  the  judge 
thereof  in  vacation,  within  tbe  time 
given  for  allowance.  If  true,  it  shall 
be  the  duty  of  the  court,  if  presented 
in  open  court,  or  the  judge  of  the 
court  before  whom  tbe  cause  was 
tried,  if  presented  in  vacation,  to  al- 
low and  sien  it,  whereupon  it  ahall 
be  filed  with  the  pleadings  as  a  part 
of  the  record,  but  not  spread  at  large 
npOD  the  journal.  If  the  writing  is 
not  true  the  court  or  the  judge  in 
vacation  shall  correct  it,  or  sugseet 
the  correction  to  be  made,  and  it  shall 
then  be  signed  as  aforesaid."  Section 
4600  authorizes  the  parties  to  with- 
draw their  exceptions  from  the  files  at 
any  time  prior  to  the  commencement 
of  proceedingi  in  error. 

T  See  section  141,  ante. 

■  See  sections  229,  ante,  and   S59, 

>  See  section  262,  pcMt 
'"  See  section  251,  ante. 
>i  See  section  251,  iMt«. 
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lie  bills  of  exceptions  under  the  oode '  not  only  take  the  place 
he  old  statement  on  appeal,  as  the  record  on  appeal  from  or- 
,"  and  as  a  record  for  presenting  questions  of  law  on  appeal 
1  the  judgment,"  but  also  can  be  used  on  motion  for  new 

s  has  been  stated,  the  code  provides  for  statements  on  motion 
aew  trial,  which,  token  vsed  upon  such  motion,  can  be  used  on 
!&!  from  the  judgment.  These  statements  differ  from  bills  of 
ptions  settled  after  the  trial  only  in  that  their  function  is  more 
-icted,  and  in  the  fact  that  they  can  be  used  on  appeal  from 
judgment  only  when  first  used  on  the  motion  for  new  trial.** 
rther  respects  the  documents  are  similar.  And  in  People  v. 
le,"  where  the  appellant,  without  moving  for  a  new  trial,  pre- 
ed  a  document  entitled  "statement  on  appeal,"  the  supreme 
t  awarded  a  mandamus  to  oompel  its  settlemeut,  saying : 
rhe  code  makes  no  provision  for  the  settlement  of  a  'state- 
t  on  appeal.'  It  provides  for  the  settlement  of  'a  statement 
iie  case.'  But  that  cannot  be  settled  until  after  a  notice  of  a 
on  for  a  new  trial  has  been  served.  Such  statement,  when 
ed,  may  be  used  on  the  motion  for  a  new  trial,  and  afterward 
in  appeal,  if  one  be  taken  from  the  judgment.  (Code  Civ. 
;.,  sec.  950.)  The  relator  did  not  serve  a  notice  of  motion  for 
w  trial,  and  therefore  is  not  entitled  to  have  a  'statement  of 
jase,'  to  be  used  on  a  motion  for  a  new  trial,  settled.  And  it 
ars  that  he  did  not  prepare  a  'staten>ent  of  the  ease'  for  that 
(ose.  But  he  did  prepare  something  which  he  entitled  '  plain- 
I  proposed  statement  on  appeal,'  for  which  the  code  makes  no 
ision.  And  for  that  reason  the  respondent,  as  judge  of  the 
rior  court  in  whioh  the  original  action  was  tried,  refused  to 
3  it.     The  objection,  however,  as  we  view  it,  is  rather  to  the 

tJian  to  the  substance  of  the  thing.  If  it  had  been  entitled 
ntiff'a  bill  of  exceptions,'  we  think  it  clearly  would  have  been 
hity  of  the  court  to  settle  it.  The  exception  appears  to  be  to 
iecision  upon  the  ground  of  the  insufficiency  of  the  evidence 
istify  it,  and  the  objection  specifies  the  particulars  in  which 

evidence  is  alleged  to  be  insufficient.  Whether  more  of  the 
mce  is  stated  with  the  objection  than  is  necessary  to  explain 

See  Boetion  2S2,  pott.  ••  See  section  141,  ante. 

■  """  "  S«  seetion  250,  ante. 

60  Cal.  279. 
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it,  is  a  question  which  must  be  determined  by  the  judge  when  he 
settles  it.  If  more  than  is  necessary  for  that  purpose  has  been  in- 
serted, it  is  his  duty  to  strike  out  so  much  as  is  nnnecessaiy.  But 
we  do  not  think  a  mistake  in  entitling  a  bill  of  exceptions  is  a  suf- 
ficient ground  for  refusing  to  settle  it.  In  People  v.  Lee,  14  Cal- 
510,  this  court  held  that  there  was  no  difference  between  a  state- 
ment and  a  hill  of  exceptions. 

"In  this  state  there  certainly  is  not  in  form  or  sabstance.  But 
the  code  makes  a  distinction  by  providing  that  one  may  be  settled 
within  a  certain  time  after  the  entry  of  the  judgment,  and  the 
other  within  a  specified  time  after  the  Bcrvice  of  a  notice  of  motion 
for  a  new  trial.  In  this  case  the  exception,  with  so  much  of  the 
evidence  as  the  relator  claims  was  necessary  to  explain  the  objec- 
tion, was  presented  to  the  judge  for  settlement  within  the  time  pre- 
scribed by  the  code  for  the  presentation  of  a  bill  of  exceptions,  and 
we  think  that  it  should  have  been  treated  as  such,  notwithstanding 
the  mistake  in  entitling  it. ' ' " 

§  256.  Bills  of  Exceptions  Oonstitate  Part  of  th«  Jadgment- 
roll. — ^As  stated  in  the  next  section,  the  only  kind  of  bills  of 
exceptions  known  to  the  old  Practice  Act  were  bills  settled  at  the 
trial.  Before  1862  there  was  no  provision  that  they  should  con- 
stitute part  of  the  judgment-roIL  But  in  that  year  section  203  of 
the  Practice  Act  was  amended  so  as  to  include  bills  of  exceptions 
in  the  enumeration  of  the  documents  declared  to  constitute  the 
roll.*  And  accordingly,  in  the  subsequent  decisions  bills  of  excep- 
tions were  declared  to  constitute  part  of  the  roll.' 

The  Code  of  Civil  Procedure  provides  for  bills  settled  after  the 
trial  aa  well  as  bills  settled  at  the  trial.'  And  section  670  as  first 
enacted  enumerated  bills  of  exceptions  among  the  papers  declared 
to   constitute   the   roll.     The   amendment  of  1874  omitted  them 

i-T  Of   course,   if   tbe    paper   under  erceptiong,"  did  not  render  it  obJM- 

consideratian   is   not   ool;   designftted  tiocable  as  "a  statement  on  motion  for 

Bs  a  statement,  but  ii  treated  m  Buch  new   trial,   it   being  inunateml   what 

and  described  as  gu?h,  and  ita  settle-  a  paper  is  called." 
ment  demanded  as  Buch,  no  sueb  ques-  '  See  tbe  statute  quoted  in  section 

tion   could   or   would  ariie.     See   Jae  £30,  ante. 

Fook  Sam   v.  Lord,   83  Cal.   159,  23  '  More  v.  Del  Valle,  28  Cal.  170; 

Pac.  225.  Wetherbee   t.    CaTrotl,   33   Cal.    549; 

See  Friel  v.  Kimberly  etc.  Co.,  34  Packard   v.    Bird,   40   ChL   37S.     See 

Mont.  54,  85  Pac. '734,  where  it  was  Kranich  v.  Helena  etc.  Co.,  26  Mont, 

held  that  tbe  fact  that  a  etatement  37B,  63  Pao.  40S,  71  Pac.  672,  to  lame 

waa  decominatfii  bj  the  moving  part^  effect. 
"a  atatement  of  ths  caae  and  bill  of  *  See  Mction  294,  onto. 
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1  the  enumeration.  But  nevertheless,  under  section  950  they 
>  part  of  the  record  on  app^  from  the  judgment.  And  in 
I  section  670  was  again  amended  so  as  to  expressly  provide  that 

of  exceptions  should  coimtitute  part  of  the  roll.  The  amend- 
t  of  1907  omitted  them,  however,  and  in  California  they  are 
Mger  a  part  of  the  roll." 

ills  of  exceptions  constitute  part  of  the  roll,  notwithstanding 
fact  that  they  may  be  settled  after  the  roll  is  made  up.  In 
Iwell  V.  Parks,*  it  was  qontended  that  since  under  section  650 

of  exceptions  may  be  settled  after  the  roll  is  made  up,  and 
!  there  is  no  provision  (similar  to  that  of  the  old  Practice  Act 

reference  to  statements  on  appeal)  for  annexing  them  to  the 

the  language  of  section  670  should  be  confined  to  bills  settled 
le  trial,  and  that  biUs  settled  after  the  trial  under  section  650 
;  not  part  of  the  roll.  But  the  court  held  otherwise,  and  the 
Insion  seems  to  be  sonnd ;  for  it  is  the  designation  by  the  stat- 
n-hicb  makes  a  paper  part  of  the  roll,  and  the  attaching  of  the 
irs  together  is  not  essential.* 

256.  Bills  of  EzceptioiiB  Settled  at  the  Trial.— These  bills 
provided  for  under  the  old  Practice  Act,  and  are  provided 

mder  the  Code  of  CSvil  Procedure. 

Under  the  Old  Practice  Act. — The  provision  of  the  act  of 
was  as  foUowa :  * 


rhig  applies  to  the  Cslifomlft 
ice  alone,  however,  and  elsewhere 
»per  is  express!/  made  a  part  of 
ill,  if  made  prior  to  the  making 
at  record  (gee  note  Sb,  BMtion 
io«t),  and,  aa  Bhoira  in  the  text, 
imes    when    made    aubseqaentlj. 

it  is  thus  a  part  of  the  roll  by 
tion  of  atatate,  it  will  not  tie 
en  oat  ou  motion,  eren  when 
Minired  for  the  presentation  of 
Ton  complained  of,  bat  the  par- 
bemaelvw  are  at  libeit;  to  omit 
VjHCh  T.  Bates,  18  Idaho,  374, 
■ae.  265. 

7  Cal,  640;  approved  in  Berry  v. 
t  N.  P.  B.  R.  Co.,  47  Cal.  643. 
Be  Beach  v.  Spokane  ete.  Co.,  2S 

367,  65  Pac  106,  where  it  waa 
that  bills  of  exceptions  made 
'  of  matters  occurring  after  en- 
t  judgment  were  not  a  part  of 


the  Judgment-rolL  Bat  see  Bank  t. 
Ada  County  Co.,  11  Idaho,  756,  83 
Pac.  919,  where  the  California  de- 
cision was  sustained. 

■  Lick  V.  Stockdale,  18  CaL  219; 
Sharp  V.  Lumley,  34  Cal.  611;  Sharp 
V.  Daugney,  33  CaL  506. 

Billa  of  exceptions  are  not  alwaya 
part  of  the  judgment-roll.  See  sec- 
tion 230,  ante,  and  see  Qraham  v. 
Linehan,  1  Idaho,  780. 

1  Laws  of  1851,  p.  BO.  Section 
18%  By  another  section  of  tb«  act, 
viz.,  section  165,  it  was  provided  in 
relation  to  instruction,  sa  follows: 

"Sec,  165.  The  court  shall  furnish 
to  either  party  at  the  time,  upon  re- 
quest, a  statemeot  in  writing  of  the 
points  of  law  contained  in  the  charge, 
or  shall  sign  at  the  time  a  statement 
of    such    points    prepared    and   sub- 
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"Sec.  189.  The  point  of  an  ezeeption  ahall  be  porticulsriy 
stated,  and  it  may  be  delivered  in  writing  to  th«  judge,  or  if  the 
party  require  it,  shall  be  written  down  by  the  clerk;  when  d^v- 
ered  in  writing  or  written  down  by  the  cleric,  it  shall  be  made  con- 
f<x7Qabl«  to  the  truth,  or  be  at  the  time  corrected  until  it  is  so 
made  conformable.  When  not  delivered  in  writing  or  written 
down  as  above,  it  may  be  entered  in  the  judge's  minutes,  and  af- 
terward settled  in  a  statement  of  the  ease  as  provided  in  this  act." 

This  section  was  not  amended  until  ^863.  But  in  1861  the  legis- 
lature passed  an  act  (not  as  an  amendment  to  the  Practice  Act  but 
as  an  independent  statute ) ,  section  4  of  which  was  as  follows :  * 

"Sec.  4.  During  tlie  progress  of  a  cause  a  party  may  take  his 
bill  of  exceptions  to  the  admission  or  exclusion  of  testimony  or  to 
the  rulings  of  the  judge  on  points  of  law,  and  it  shall  not  be  nec- 
essaiy  to  embody  in  such  bill  anythii^  more  than  sufficient  facts 
to  show  the  point  and  pertinency  of  the  exception  taken.  The  pre- 
siding judge  shall  sign  the  same  as  the  truth  of  the  case  may  be, 
which  bill  shall  then  become  a  part  of  the  record;  and  the  party 
against  wbom  judgment  is  rendered  may  appe^  from  such  judg- 
ment without  any  further  statement  or  motion ;  and  on  such  appeal 
it  cdiall  only  be  necessary  to  bring  to  the  supreme  court  the  tran- 
script of  the  pleadings,  and  the  judgment  and  the  bill  or  bills  of 
exception  so  taken." 

The  foregoing  provision  does  not  appear  to  have  been  expressly 
repealed.  In  1863  section  189  was  amended  by  the  addition  to  the 
language  of  the  section  as  enacted  in  1851,  of  a  clause  in  relation 
to  proving  exceptions  disallowed  by  the  judge  of  t^e  court  b^w, 
but  without  changing  the  section  in  other  respects.  Aa  thus 
amended  the  section  stood  until  the  adoption  of  the  Code  of  Civil 
Procedura. 

mitted  t^  tbe  counsel  of  eitber  party."  It  eoiiM  be  aftenrard  ineoTporated  is 

Laws  of  18.^1,  p.  76.  a  proper  record.     But  in  any  view  the 

Tbe  CSlifomia  Code  of  Civil  Proce-  provision   was   snperfluouB.     For   sec- 

dore  contains  a  aimilar  pTovigion',  sec-  tion  1S9  provided  for  ths  settlement 

tton  008.    No  provision  vns  made  for  of  bills  of  eiceptiona  at  the  trml ;  and 

the  incorporation  in  the  "statement"  so  the  report  of  the  shorthand   reporter 


provided  for,  of  an  eitception,  or  of  is  a  much  more  convenient  and  eff«t. 

any  of  the  evidence,  nor  wsb  it  made  ivo  mode  of  preserving  tlie  eharge. 
a  part  of  the  judgmeot-roU,     Tbe  pro-  Tbe   existing   Oregon   law   contain* 

viaion    was    probably    intended    u    a  similar  phraseology.     See  note  6,  mc- 

means   of   preserving    the   charge,   or  tion  254,  ante. 
the  material  portions  thereof,  lo  that  *  Iaws  of  1S61,  p.  S8% 
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The  bOIa  of  ezeeptioDs  provided  b^  the  statutes  above  quoted 
were  the  only  ones  known  to  the  old  Practice  Act.'  They  could 
not  be  used  on  motion  for  new  trial,'  or  on  appeal  from  orders,* — 
their  sole  office  being  to  present  questions  as  to  errors  in  law  on 
appeal  from  tiie  judgment.*  They  were  annexed  to  and  formed 
part  of  the  judgm«it-ioU,*  and  hence  were  brought  up  by  an  appeal 
from  the  judgment  without  being  incorporated  in  a  statement  on 
appeal*  Their  preparation  at  the  trial  proceeded  upon  the  idea 
that  both  sides  were  represented,  and  therefore  had  an  opportunity 
to  participate  in  the  settlement.*  The  bill  was  to  be  a  document 
filed  in  the  cause,  and  not  an  entiy  in  the  minutes.  In  this  regard 
Sawyer,  J,,  delivering  the  opinion  in  More  v.  Dd  Valle,"  said: 
"Exceptions  taken  during  the  progress  of  a  trial  onder  sections 
188  and  1S9  of  the  Practice  Act,  whether  'delivered  in  writing  to 
the  judge'  hy  the  counsel,  «t  'written  down  by  the  clerk'  should  be 
written  upon  sheets  of  paper,  settled  and  signed  b?  the  judge,  and 
filed  in  the  case ;  and  when  the  judgment-roll  is  made  up,  attached 
to  the  judgment-roll.  The  proper  place  for  these  exceptions  is  not 
in  the  minutes  of  the  court,  for  they  are  to  form  part  of  the  judg- 
ment-roll. (Section  203,  second  clause.)  When  an  appeal  from 
the  judgment  is  taken  these  bills  of  exceptions  are  certified  up  as 
a  part  of  the  judgment-roll,  and  not  as  copies  of  the  minutes  of 
the  court."  An  entry  in  the  minutes  of  the  court  signed  by  the 
judge,  under  the  requirement  that  the  judge  shall  sign  the  minutes 
was  not  a  bill  of  exceptions."    The  exception  was  to  be  stated  with 

»  Wetherbee  v.  Carroll,  33  Cal.  HB;  rion  of  teetimony,  or  to  the  nilingi  of 

and  Me  leetion  2S4,  <mU.  Ibe  yaige  od  point*  of  law." 

•  See  Mction  141,  an(0.  '  M«re  T.  Del  Valle,  2S  Cal.  170; 

«  People  T.  Doe,  4S  Cal.  43;  Oant  Wetherbee  v.   GarroU,   33   Cal.    549; 

field  V.  Doe,  45  Cal.  221;   Wetbeibee  Packard  t.  Bird,  40  CaL  37S;  and  see 

T.  Carroll,  33  Cal.  S4B.  MCtion  255. 

■  Harper   ».    Minor    27   Cfcl.    107;  »  De  Johnson  y.  Bepnlveda,  5  Cil. 

Yates  T.   Smith,   40   CaL   862.     The?  149. 

could  not  be  ns^  to  present  questioos  •  'Wetb«rbee  v.  Carroll,  33  Cal.' 549. 

of  fact,  because  such  questions  could  '^  28  Cal.  170. 

only  be  presented  on  motion  for  new  'i  Look  at  Haramthy  t,  Hoiton,  46 

trial    (section   96),   and   as  stated   in  Cal.  545;  Brown  v.  KentfieU,  50  Cal. 

the  text,  these  bills  could  not  be  used  120. 

on  motion  for  Dew  trial.     And  since  In  Big  Kanawha  etc.  Co.  v.  Jones, 

they    could    not    be    used    on   appeal  45   Colo.  3S1,   102  Pac.   171,  the  ap- 

from  orders  (note  5  above),  the  aalj  pellsnt  brouf^bt  up  a  transcript  of  the 

thing   left   for   them   was   to   present  reporter's  notes  as  a  bill  of  «eeptions. 

qneetionfl  of  law  on  appeal  from  the  The  court  said:   "There  is  no  bill  of 

jndgment.     Ttte   aet   of    1881,    aborc  exceptions  in  the  record.     What  eoun- 

qnoted^  provides  these  bills  to  present  sel  for  appellant  elaima  to  be  such  is 

eicopuoDS  "to  the  admiHion  or  ciclu-  nothing  more  thuL  a  longhand  exten- 
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80  mneh  of  the  evidence  or  other  matter  as  was  necessary  to  explain 
it,  bat  no  more.'*  There  does  not  seem  to  have  been  any  provision 
for  specifieatioDs  of  error  in  these  bills.  The  theoiy  seems  to  have 
been  that  the  bill  was  to  be  settled  at  the  time  the  ruling  was  made, 
and  before  proceeding  with  any  other  matter,"  and  consequently 
that  each  ruling  slwuld  have  a.  bill  of  exceptions  to  itself.  In  this 
view  there  could  be  as  many  bills  of  exceptions  as  there  were 
rulings." 

2,  Under  the  Code  of  Civil  Procedure. — The  foregoing  relates  to 
bills  of  exceptions  nnder  the  old  Practice  Act.  The  provision  of 
the  code  correspondiDg  to  the  ones  above  quoted  is  section  649, 
which  as  first  enacted  was  as  follows : 

"Sec.  649.     A  bill  containing  the  exception  to  any  ruling  may 
be  presented  to  the  judge  at  the  time  the  ruling' is  made.     It  most 
be  conformable  to  the  truth,  or  be  at  the  time  corrected  until  it  is  ' 
80,  and  signed  by  the  judge  and  filed  with  the  clerk." 

In  1876  this  section  was  amended  so  as  to  read  as  follows : 
"Sec.  649.     A  bill  containing  the  exception  to  any  decision  may 
be  presented  to  the  court  or  judge  for  settlement  at  the  time  the 
decision  is  made,  and  after  having  been  settled  shall  be  signed  by 
the  judge  and  filed  with  the  clerk.    When  the  decision  excepted 
to  is  made  by  a  tribunal  other  than  a  oourt,  or  by  a  judicial  officer, 
the  bill  of  exceptions  shall  be  presented  to  and  settled  and  signed 
by  such  tribunal  or  officer." 
It  was  again  amended  in  1907,"  and  now  reads  as  follows: 
"Sec.  649.    A  bill  containing  the  exception  to  any  decision  may 
be  presented  to  the  court  or  judge  for  settlement  within  ten  days 
after  the  decision  is  loade,  and  after  having  been  settled,  must  be 

tion   of   the  .notes  which   the   olBd&l  be  approved  or  settled  it  aa  meh,  or 

Btenognipber  of  the  court  eertifle*  h  that  it  is  correct,  but  mer«lj  psunita 

ft  fttll,  true  and  correct  tranacript  of  it  to  be  filed  i»  a  part  of  the  record." 

all  the  evidence  whii^  he,  as  official  See  note  14,  aeetion  ISg,  ante. 

stenographer,    took    at    the   trial     A  "  Section  100;  Laws  of  1891,  p.  80. 

bill  ia  something   more  than  a  tran-  "  C.  P.  B.  K.  Co.  v.   Pearson,  35 

script  of  the  teetimouf .     That  is  oalj  Cal.  S47. 

a  part  of  it.     There  u  no  beginning,  "  No  decision  has  been  found  upon 

or  caption,  or  proper  ending  to  this  this  point. 

paper,  such  as  we  are  accastomed  to  ">  Amendments  Stals.  1H7,  p.  719. 
see  in  the  ordinarj  fonn  of  bills  of  It  wae  amended  in  1901  b^  the  omni- 
ezceptioDS.  It  is  true  the  trial  judge  but  bill  of  that  fear,  which  was  de- 
signed and  sealed  this  paper,  but  he  dared  uneonatitntionai  in  Lewis  y. 
does  not  certify  that  it  wag  presented  Dunne,  134  Cal.  291,  SS  Am.  St.  Bap. 
to  him  as  a  bill  of  exceptions,  or  that  2S7,  66  Pac  17B,  59  L.  B.  A.  S3S. 
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Bigned  by  the  jud^  and  filed  with  the  clerk.  "When  the  decision 
excepted  to  la  msde  by  a  tribunal  other  than  a  coart,  or  by  a  judi- 
cial oEBcer,  the  bill  of  ezceptionfl  must  be  presented  to,  and  settled 
and  signed  by,  sach  tribunal  or  oEBcer." 

It  is  believed  that  prior  to  the  amendmeuts  of  1907  this  section 
made  provision  for  bills  of  exceptioos  settled  at  tibe  trial  similar 
to  those  provided  for  by  the  old  Practice  Act,  and  that  under  it  a 
party  may,  as  f<»merl7,  have  a  separate  bill  of  exceptions  for  each 
ruling,  to  be  prepared  in  the  same  manner."  The  word  "deci- 
sion" in  the  section,  as  amended  in  1876,  seems  broad  enough  to 
include  rulings  at  a  trial  But  the  function  of  the  bills  provided' 
for  by  section  649  of  the  code  is  more  extended  than  that  of  the 
bills  provided  for  by  tlie  old  Practice  Act  For  they  can  be  used 
not  only,  as  formerly,  to  present  questions  of  errors  in  law  on  ap- 
peal from  the  judgment,  but  also  on  motion  for  new  trial,"  and 
on  appeal  from  orders  other  than  on  motion  for  new  trial,"  neither 
of  which  latter  functions  eould  be  discharged  by  bills  of  exceptions 
under  the  old  Practice  Act.  With  t^is  difference  in  function 
comes  a  difference  in  stmcture.  "When  intended  to  present  ques- 
tions as  to  errors  in  law,  either  on  motion  for  new  trial  or  on  appeal 
from  the  judgment,  their  structure  may  be  the  same  as  formerly. 
But  when  intended  to  present  questions  as  to  the  correctness  of 
orders  other  than  on  motion  for  new  trial,  the  exceptions  to  be  em- 
bodied in>  the  bill  mnst  conform  to  section  64S;  and  "when  the 
exception  is  to  the  verdict  or  decision  upon  the  ground  of  the  in- 
sufficiency of  tile  evidence  to  justify  it,  the  objection  must  specify 
the  particulars  in  which  such  evidence  is  alleged  to  be  insufiieient. " 
In  any  case  "the  objection  must  be  stated  with  so  much  of  the  evi- 
dence or  other  matter  as  is  necessary  to  explain  it,  and  no  more. 
Only  the  substance  of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding  may  be  cop- 
ied, or  tiie  substance  thereof  stated,  or  a  reference  thereto  sufQcient 
to  identify  them  may  be  made."  '• 

!•  Tb«  CBPe  of  Niagara  Con.  O.  M.      der  (ettling  the  aniiTial  aeeonnt  of  ui 
Co.  V.  Bunker  Hill   Con.   M.   Co.,  59       administratrix,   McKee,  J.,  delivering 
Cat.  612,  affMds  an  iuataiiM  of  a  oaM       the  opinion,  «aid; 
revien«d   on   aevetal   bills   of   excep-  "The  tianscript  on  appeal  contains 

■  tiona.  what  puiporta  to  be  a  bill  of  excep- 

tions, in  which   it  is  stated,   in  aub- 
Btanee,  that  the  guardian  of  a  minor 
child  of  the  decedent  had,  by  Ma  at- 
236,  which  waa  an  appeal  from  an  or-      tone;,  filed  written  objectiona  to  the 
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meooaat  of  the  adminbtrotriz,  and 
that  after  a  hearing  had  the  wnrt  al- 
lowed tfae  account,  to  nhich  the  guard- 
ian excepted,  and  'now  proposea  this, 
liU  bill  of  ezeeptioiu.'  Wbat  pur- 
port* to  have  been  the  testimon;  of 
the  adminiatrattu,  and  of  her  at- 
torney, given  at  tbe  bearing  is  then 
Btated,  and  thii  is  foUoireS  bj  tbe 
■tstemeat  that  'no  evidence  was  offered 
on  behalf  of  the  contestant,'  and  that 
'i^Min  luch  «Tid«nce  the  court  erred 
in  allowing  the  aecount  aa  rendered,' 
and  alao  in  alloirlng  certain  ennnwr- 
ated  itema  thereof.  In  all  thin  no 
exception  appears  to  have  been  taken 
to  a.nj  ruling  ma^  b;  the  court  dur- 
ing the  hearing  of  the  cause,  or  to 
any  deciiton  of  the  eonrt  in  tbe  allow- 
anee  of  any  object! onabia  item  in  the 
account.  An  exeeptioD  is  an  objec- 
tion upon  a  matter  of  law  to  a  de- 
cision made  b7  a  court.  (Sec  S46, 
Code  Civ.  Proc.)  To  make  it  effec- 
tual in  a  bill  of  exceptions  tbe  objec- 
tion should  be  (tated,  and  also  tbe 
ground  upon  which  it  was  made.  If 
it  was  made  upon  the  ground  that  the 
evidence  was  insufficient  to  sustain 
the  decision,  the  deflckneies  of  tbe 
evidence  should  be  apeciflcBll/  stated. 
(Sec.  M8,  Code  Civ.  Proc.)  If  it  was 
made  upon  grounds  of  error  of  law, 
the  proper  mode  in.  an  action  tried 
by  tbe  court  without  a  jury  ii  to  ask 
toe  court  to  decide  what  counsel  may 
consider  an  applii^ble  principle  of 
law,  and  upon  a  refusal  to  have  it 
noted  in  the  bill  of  exceptions. 
(GriBwoId  V.  Sharp,  2  Cal.  17;  Touch- 
ard  V.  Crowe,  20  Cal.  150,  81  Am.  Dee. 
108.)  But  the  mere  atatement  in  a 
bill  of  exceptions  that  a  party  ex- 
cepted to  a  deciaion  of  the  court,  un- 
accompanied by  the  objection  and  the 
grounds — whether  of  law  or  fact — 
upon  which  it  wbb  made,  doea  not  con- 
atitute  an  exception  upon  which  any 
question  involved  is  examinable  by 
this  court;  and  under  such  circum- 
slADCes  we  can  only  deal  with  such 
questions  aa  may  arise  upon  the  judg- 
ment-roll." 

The  court  considered,  however,  that 
there  was  enough  in  tbe  "judgment- 
roll"  to  require  a  reversal  of  tbe  or- 
der, so  that  the  foregoing  was  not 
necessary  to  the  decision.  So  far  as 
it  is  to  the  effect  that  upon  a  claim 
that  an  order  ia  not  warranted  by 


the  evidence  is  insufficient,  it  aeenta 
to  be  correct  under  the  provisions  of 
section  648.  Bnt  no  provision  of  stat- 
ute hat  been  found  which  requires  a 
party  to  state  in  tbe  court  below  tbe 
grounds  or  rsaions  why  an  order 
diould  or  should  not  be  made,  or 
which  requires  a  bill  of  exceptions  to 
specify  wherein  an  order  or  decision 
is  erroneous  in  potnl  of  taw.  Counsel 
is  supposed  to  do  that  id  argument; 
but  there  is  no  provision  wbieb  re- 
quires an  argument  to  be  made  in  the 
court  below,  or  to  be  incorporated  in 
a  bill  of  exceptions.  In  the  case  of 
rulings  upon  the  admissibility  of  evi- 
dence counsel  is  required  to  state  his 
objections  to  the  admission  of  tbe  evi- 
dence, and  if  it  be  admitted  to  take 
bis  exceptions.  But  where  tbe  objec- 
tions are  sustained  end  tbe  evidence 
excluded,  the  opposing  eonnsel  ia  not 
required  to  state  any  ground  of  ex- 
ception. Nor  is  couQBel  required  to 
state  any  grounds  of  exception  where 
evidence  is  excluded  by  the  court  of 
its  own  motion.  The  simple  state- 
ment that  be  reserves  an  exception  is 
sufficient.  And  tbe  rule  requiring  ob- 
jections to  evidence  to  be  made  in  the 
not  the  result  of  any 


I   of    I 


,   but   i 


>   of 


practice  which  has  grown  up  from  tbe 
nature  of  the  case.  It  is  difficult  to 
see  why  it  should  be  extended  to  the 
case  of  orders,  such  as  in  tbe  Estate 
of  Page.  In  the  extract  above  given 
the  court  speaks  of  the  exception  as 
"unaccompanied  by  the  objection." 
But  under  sections  M6  and  64S  the 
OxcepUon  i*  the  objection.  "An  «- 
ception,"  says  the  statute,  "is  an  ob- 
jection." And  there  is  no  pravision 
for  any  objection  other  than  the  ex- 

The  course  suggested  by  the  eonrt, 
vis.,  "to  ask  the  court  to  decide  what 
counsel  may  consider  an  applicable 
principle  of  law,  and  upon  a  refwl 
to  have  it  noted  in  a  bill  of  ezerp- 
tions,"  was  indeed  suggested  in  0ns- 
wold  y.  Sharp,  as  stated  by  the  court. 
suggeitioi 


rolved  in  the  dec 


Bat 


wbat  was  said  in  Toueharrl  i 
does   not   seem   to   be  the   same.     All 
that  nas  said  in  that  ease  Is  merely 
that  counsel  should  argue  to  the  eouit 
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The  case  of  Estate  of  Carpenter  **  eontauu  a  more  recent  con- 
straetioD  of  the  scope  of  this  sectioD.  Id  truth,  it  is,  with  a  single 
exception,'^  the  last  reference  to  the  aection  as  it  stood  prior  to  the 
amendments  of  1907.  The  transcript  io  that  ease  contained  three 
separate  and  distinct  bills  of  exceptions,  or  papers  so  entitled. 

"The  first  is  certified  to  and  settled  by  Hon.  J.  G.  Swinnerton, 
judge  of  the  anperior  court,  and  was  filed  May  17,  1899.  It  certi- 
fies to  an  exeeptjou  as  having  been  taken  to  a  ruling  made  on  the 


ench  propoiitiong  of  Iftw  li  irere  sap- 
posed  to  be  involved.  Nothing  wa» 
•aid  about  asking  the  court  to  decide 
tbe  propoBitionB  advanced,  ot  about 
exeeptioDB  to  iti  refusal  to  do  so. 
That  is  precise!;  nhat  tbe  eoart  made 
fnn  of.  See  note  12  to  section  120a. 
There  ia  BiO  example  in  the  raporta  of 
a  Mae  reviewed  in  that  manner.  And 
it  seems  an  entire!;  nselesa  proceed- 
ing. For  if  the  judgment  or  order 
be  right  upon  the  facta,  of  what  avail 
would  it  be  to  the  appellant  tbat  the 
court  had  refused  to  decide,  or  had 
decided  incorreetl;,  some  eounndTam 
propounded  by  counselt  Look  at  sec- 
tion 284.  And  if  the  judgment  be 
wrong  upon  the  facts,  would  it  help 
tbe  matter  that  some  principle  of  law 
asserted  bj  counsel  had  been  asseuted 
to  bj  the  court!  The  course  aug- 
gested  in  Oriswold  v.  Sharp  and  the 
Estate  of  Page  waa  disapproved  in 
tbe  recent  ease  of  Chandler  v.  People's 
Savings  Bank,  No.  7802,  filed  Febru- 
ary 25,  1882,  in  which  the  court  aaid : 
"After  the  close  of  the  evidence  the 
plaintifT  presented  certain  rulings  (so 
called)  to  tbe  court,  asking  tbe  court 
to  rule  thereon.  The  court  declined 
BO  to  do  on  tbe  ground  that  the  find- 
ings of  fact  and  conclusions  of  law 
were  luSeient  without  special  rulings 
OB  tbe  points  made.  We  see  no  error 
in  this.  Under  our  syttem  we  do  not 
tee  the  bfflce  of  ruling*  tueh  at  were 
presented." 

The  same  idea  was  Teasserted  in 
Wilson  V.  Wilflon,  64  Cal,  92,  27  Pac, 
861,  but  in  Lamb  v.  Harbaugb,  105 
Cat.  080,  39  Pac.  M,  Mr.  Justice  Har- 
Tiaon  delivering  tbe  opinion,  of  the 
court,  Bought  to  reconcile  the  manifest 
ineonsistenciee  of  the  various  decisions 
above  referred  to  in  the  following  lan- 
guage: "We  are  aware  that  in  Toucb- 


ard  V.  Crow,  20  Ckl.  150,  163,  81  Am. 
Dee.  108,  the  court  suggested  that 
when  a  case  was  tried  by  a  court  with- 
out a  jury,  if  counsel  desired  ceirtain 
points  of  law  to  be  considered  as  ap- 
plicable to  the  facta  established,  tbe 
proper  course  would  be  to  present 
them  in  the  form  of  propositions;  but 
it  was  not  even  suggested  by  the  court 
that  the  refusal  to  entertain  auch 
propositions,  or  tfl  rule  upon  them, 
could  be  made  the  subject  of  an  ex- 
ception, or  afterward  incorporated 
into  a  bill  of  exceptions.  This  case 
was  subsequently  referred  to  in  £s- 
Ute  of  Page,  57  Cal.  238,  and  in  Wil- 
son V.  Wilson,  64  Cal,  92,  87  Pac. 
861,  where  aome  aimilar  suggestions 
were  made,  but  in  neither'  of  these 
eaaea  was  the  question  presented  for 
decision  or  decided  by  the  court.  In 
each  of  them  the  procedure  that  had 
been  adopted  waa  held  to  be  errons-. 
□us;  and  the  suggestions  of  tbe  court 
must  be  regsrded  as  tentative  rather 
than  as  a  rule  to  be  followed." 

And  see  Richardson  v.  Eureka,  110 
Cal.  441,  42  Pac.  MS,  and  Eaight  t. 
Tryon,  112  Cal.  4,  44  Pac.  318,  to 
same  eSeat.  In  the  latter  case  tbe 
court  said:  "No  such  practice  is  rec- 
ognixed  b;  our  present  method  of 
procedure  provided  by  the  code.  It 
ia  the  duty  of  the  court  to  find  upon 
all  the  material  issues,  regardless  of 
an;  request  of  the  parties,  and  a 
failure  in  that  respect  is  ground  for 
a  new  trial  to  the  party  aggrieved  aa 
'»  decision  against  law.'  " 

See  note  6,  section  264,  ante,  as  to 
correspondiag     prorisions     in     other 

20  127  Cal.  582,  60  Pac.  162, 

II  Otherwise    than    mere    mention. 

See  Estate  of  Scott,  128  Cal.  678,  61 

Pac.  98. 
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25th  of  April,  1690,  mere  tlian  nine  years  prior  to  the  filing 
bill  of  exceptions.  Judge  Swinnerton  had  ceased  to  be  the 
of  the  oonrt  many  years  before  the  filing.  There  is  no  date 
judge's  certificate,  or  to  the  bill,  unless  the  filing  be  taken 
date.  Respondents  assert  that  they  had  no  knowledge  of  tbi 
enoe  of  this  bill  of  exceptions  until  it  was  filed,  but  this  cai 
BO.  No  judge  is  authorized  to  settle  or  certify  to  a  bill  of 
tions  without  the  presence  of,  or  notice  to,  the  opposite  par 
is  not  permissible  to  think,  therefore,  that  it  was  a  secret  or  e; 
proceeding.  It  is  evidently  a  bill  containing  an  exception  i 
is  provided  for  in  section  649  of  the  Code  of  Civil  Procedi) 
bill  of  exceptions  under  that  section  must  be  presented  to  thi 
and  settled  at  the  time  the  ruling  is  made,  and  in  the  presi 
the  adverse  party,  and  cannot  properly  be  presented  to  the 
or  settled  at  any  other  time.  This  is  rendered  plain  by  the 
sions  of  section  651,  which  provides  for  bills  of  exceptions 
inga  made  after  judgment.  Exceptions  to  such  mlings  i: 
presented  to  the  judge  and  settled  at  the  time  the  ruling  is 
or,  as  provided  in  section  649,  within  a  short  period  afte 
upon  notice.  No  notice  is  required  if  the  bill  is  presented 
time  the  mling  is  ifiade,  because  it  is  presumed  that  the  f 
party  is  then  present;  bat  if  not  so  presented  then  and  the 
judge  is  not  authorized  to  settle  it  save  on  notice.  But  v 
settled  under  section  649  or  section  650,  it  was  not  in  time. 
tied  when  the  ruling  waa  made,  it  should  have  been  filed 
statute  directs.  The  filing  would  tJien  show  that  the  bill  wa 
erly  settled  so  far  as  time  is  ooncemed."'* 

The  recently  adopted  amendment  which  changed  the  phri 
the  time"  in  t^e  second  line  of  the  section  to  "within  te 
after"  has  practically  changed  the  chief  characteristic  of  tb 
vision,  and  there  is  now,  except  in  section  651,  as  to  decision 
judgment,"  no  code  provision  which  compels  the  settlement  ■ 
of  exceptions  at  the  time  the  decision  was  made.     The  chan 


M  Bee  Estate  of  Scott,  128  Cal. 
GTS,  61  Pac.  9S,  and  Estate  of  Oordon, 
143  Cal.  125,  T5  Pae.  872,  to  same 

s*  That  leetioD  ia  at  follows:  "Sec. 
651.  Eiceptiona  to  anj'  deciaion  made 
after  judgmeot  may  be  presented  to 
tlie  judge  at  the  time  of  such  decl- 


lian,  and  be  lettled  or  noted, 
vided  ia  aection  aiz  bundi 
forty -nine,  or  a  bill  thereof 
presented   and   settled   aftem 

Srovided  in  section  aiz  hund 
tty  and  within  like  perioc 
entry  of  the  order,  upon  appe 
which  Buch  decision  is  leTien 
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doubt  made  because  of  the  well-settled  Tule  that  by  an  ezcep- 
a  at  the  time  -waa  intended  an  exception  reserved  in  a  bill  pre- 
ted  end  aettled  within  a  reasonable  time  after  decision.  The 
ialatore  has  thus  said  that  ten  d^s  was  a  reasonablfl  time,** 

i  267.  Bills  of  Ezceptioiu  Settled  Aft«r  the  Trial^Time  in 
atsh  the  Proposed  Bill  and  the  Proposed  Amendment  mnst  be 
Ted. — The  general  framework  of  all  bills  of  exceptions  set- 
1  after  the  trial  is  the  same,  whatever  may  be  the  purpose  for 
ieb  they  may  be  intended.  All  such  bills  are  settled  under  sec- 
1  650  of  the  code,  and  the  only  difference  is  that  the  time  in 
ich  the  proposed  bill  must  be  served  is  different  in  different 
es.  Although  this  chapter  is  in  relation  to  the  record  on  appeal 
tn  the  judgment,  yet  in  view  of  the  fact  that  all  bills  settled 
er  the  trial  are  prepared  in  the  same  way,  it  will,  perhaps,  be 
t  to  consider  their  points  of  difference  in  this  place. 
I.  Time  to  Propose  a  BiU  for  Use  on  Appeal  from  the  Judgment. 
is  is  regulated  by  section  650.  As  first  enacted,  this  section  pro* 
ed  that  the  proposed  bill  should  be  served  within  thirty  days 
er  the  entry  of  judgment.'  In  1874,  however,  the  section  was 
ended  so  as  to  read  ^  f  ollomi : 

'Sec.  €50.  When  a  party  desires  to  have  exceptions  taken  at  a 
il  settled  in  a  bill  of  exceptions  he  may  within  ten  days  after 
entry  of  judgment,  if  the  action  were  tried  with  a  jury  or  after 
eiving  notice  of  the  entry  6t  judgment ,  if  the  action  were  tried 
bout  a  jury,  or  such  further  time  as  the  court  in  which  the  ac- 
1  is  pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft 
a  biU,  and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse 
■ty. " 

I  In  Fla^  T.  PmerbaiiKh,  98  CbI.  i  A»   first   ecMted   seotion   650   of 

,  32  Pae.  863,  the  doctrine  of  "rea-  the  Calif omia  coda  was  sa   followa: 

ible  time"   wm   flrat   permanentlj  "See.  650.     If  a  bill  is  not  presented 

blished  aa  a  settled  rule.     It  waa  »t  the  time  of  the  ruling,  a  biU  con- 

■e  said   that   it    was   seldom   eon-  taining  tbs  exceptions,  or  any  of  theni, 

lent  to  take  up  the' settlement  of  "'"ine  to  an?  ruling  had  up  to  the 

U  of  exceptions  imtanta-.  and  sec-  *""«  «'  '*>?  "f^^  »'  judgment,  may, 

m  was  therefore  held  to  allow  "P""  '>°!  days  notice  to  the  adverse 

*ntation  and  settlement  within  a  f?^''  •'  "L*' w*.v"^v 'f^  1!'"'^ 

onable   time.     And   ^   Smith   v.  "n^^l  J^,t  Tf ^h™  f\.  .^ 

ian    122  CaL  68,  54  Fac.  368,  to  ^^^^^   K,  q^   j^^^a  ^^^   settled,   aa 

e  effect.  provided    in    the    preceding    section." 

o   chsnge   has  been  made   la  the  Set   section  25*,  note  6,  ante,   for 

lo  and  Montana  codea.     See  note  synopsis   of   eorreipoiidiDff  provisioni 

Mtion  25*1  onto.  in  other  state*. 
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This  provision  was  afterward  ameoded  by  inserting  afti 
may"  and  before  "within  ten  days,"  etc.,  the  phrase,  "at  an 
thereafter,  and.""  The  effect  of  this  amendment  is  to 
more  closely  together  the  scope  of  the  two  sections,  649  and 
that  a  bill  of  exceptions  may  now  be  prepared  at  the  oonrt 
of  the  party,  at  any  time  after  the  decision  excepted  to,  pr 

i  j  r  it  be  within  ten  days  after  entry  of  judgment,  or  after  no 

'  1  }  ffaoh  entry. 

•'  <|  The  limitation  of  time  in  this  section  applies  whenever  t 

is  prepared  after  the  decision,  and  is  for  use  upon  appeal  fn 
ju<^ment,  whether  the  question  to  be  presented  is  as  to  en 
law  occurring  at  the  trial,'  or  as  to  the  insufficiency  of  the  ev 
to  justify  the  decision,*  or  as  to  intermediate  orders  reviews 
appeal  fr(Hn  the  judgment.*  With  respect  to  the  last  men 
viz.,  intermediate  orders  reviewable  on  appeal  from  the  jad; 
it  was  at  one  time  supposed  by  many  practitioners  that  t 
must  be  settled  at  the  time  the  order  was  made,  under  aectic 
But  under  the  case  o£  Tregambo  v.  Comanche  Mining  Co.,' 
of  exceptions  to  present  such  an  order  for  review  may  b 
posed  within  ten  days  after  the  entry  of  judgment,  if  the 
were  tried  with  a  jury,  or  within  ten  days  after  notice  o 
entry,  if  ^e  action  were  tried  without  a  jury.  In  that  c. 
order  refusing  to  set  aside  a  default  was  made  before  the  en 
judgment,  and  consequently  was  not  appealable  as  a  special 
made  after  final  judgment,  but  was  reviewable  on  appeal  frt 
judgment.  The  bill  of  exceptions  was  not  presented  at  th 
the  order  was  made,  and  therefore  it  could  not  be  settled  und 
tion  649.  It  was,  however,  prepared  under  section  650.  Tht 
in  bank  held  that  it  was  not  too  late,  and  McKee,  J.,  deliveri 
opinion,  said : 

"An  order  refusing  to  set  aside  a  default  is  not  an  app< 
order.  Therefore,  the  only  appeal  before  us  is  from  the  judi 
and  that  presents  for  consideration  the  judgment-roll,  unit 
bill  of  exceptions  contained  in  the  transoript  is  to  be  consid 

>■  StatH.  1907,  p.  715.     It  nss  also  *  Aa  U>  whieli  Me  MCtiaiis  ] 

amended   in   1901,   by  the  -omnibM"  188,  ante. 

chapter   ot   that  year,  but   was   de-  *  "■  to  '!"':'>  •*«  Beotion  B' 

rlared    uncon.tihitional    in    Lewia   v.  »"."  J^  r'-h^'"^    i^tie 

Daane,  134  Cal.  291,  86  Am.  St.  Bep.  ante 

257,  6S  Fae.  478,  eS  h.  B.  A.  833.  ■  57  Cal.  EOl. 
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pul  of  the  record  of  the  ease.  The  respondents  attack  it  as  too 
late,  because  it  was  not  presented  for  settlement  at  the  time  the  ex- 
ception wss  taken,  according  to  section  649  of  the  Code  of  Civil 
Procedure,  But  that  section  only  declsres  that  a  bill  of  exceptions 
to  any  decision  may  be  presented  to  the  court  or  jud^  for  settle- 
ment at  the  time  the  decision  is  made ;  and  after  having  been  set- 
tled shall  be  signed  by  the  judge,  and  filed  with  the  clerk.  If  the 
statute  absolutely  fixes  the  time  within  which  an  act  must  be  done, 
it  is  peremptory.  The  act  cannot  be  done  at  any  other  time,  unless 
daring  the  existence  of  the  prescribed  time  it  has  been  extended 
by  an  order  made  for  that  purpose  under  authority  of  law.  Sec- 
tion 1054  of  the  Code  of  Civil  Procedure  authorized  such  an  exten- 
sion to  be  made  within  the  limits  of  thirty  days.  But  no  order 
extending  time  in  this  case  was  applied  for  or  granted ;  therefore, 
the  time  for  presentation  was  such  as  was  prescribed  by  law,  if 
any.  There  is  no  specific  time  fixed  by  law  for  presenting  a  bill 
of  exceptions  for  settlement,  unless  it  be  found  in  sections  649  and 
650  of  the  Code  of  Civil  Proeedare,  Section  649  does  not  fix  any 
specific  time  for  the  performance  o£  such  an  act.  It  only  declares 
that  the  act  may  be  done  inune^ately  upon  the  rendering  of  the 
decision  to  which  exception  is  taken,  and  this  decision  is  one  which 
may  be  rendered  at  any  time ;  but  it  does  not  require  the  act  to  be 
done  at  the  risk  of  forfeiture  of  the  right  to  have  it  done.  If  not 
done  immediately  upon  the  rendition  of  the  decision,  the  right  is 
not  taken  away.  It  still  exists,  and,  in  our  jud^^ent,  may  be  exer- 
cised at  any  time  prescribed  by  section  650  of  the  Code  of  Civil 

Procedure 

"It  ifl  contended,  however,  that  section  650  refers  only  to  excep- 
tions taken  at  the  trial  of  a  cause,  and  not  to  exceptions  taken  in 
the  course  of  proceedings  before  the  trial  has  commenced ;  and  that 
as  this  was  an  exception  taken  to  a  decision  rendered  on  a  motion 
to  set  aside  a  default,  it  was  not  an  exception  taken  'at  the  trial.' 
Such  an  interpretation  is  one  which  seems  to  us  to  stick  in  the  bark. 
A  trial  is  the  examination  before  a  competent  tribunal,  according 
to  the  law  of  the  land,  of  the  facts  or  law  put  in  issue  in  a  cause 
for  the  purpose  of  determining  such  issue.  When  a  court  hears 
and  determines  any  issue  of  fact  op  of  law  for  the  purpose  of  deter- 
mining the  rights  of  the  parties,  it  may  be  considered  a  trial.  Such 
an  issue  was  presented  on  the  application  to  set  aside  the  default 
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entered  agstiast  the  defendant.  Upon  that  issue  the  court  heard 
and  determined,  and  to  the  decision  rendered  exceptions  were 
taken,  which  were  settled  as  exceptions  taken  at  the  trial,  in  con- 
fonnity  to  the  provisions  of  section  650.  The  time  prescribed  hy 
that  section  is  made  to  relate  to  the  settlement  of  bills  of  excep- 
tions taken  to  any  decision  made  before  or  after  judgment ;  for  it 
is  provided  by  section  651  that  exceptions  taken  to  any  decisions 
made  after  judgment  may  be  settled  or  noted  aa  provided  in  sec- 
tion 649;  but  a  bill  of  exceptions  may  be  presented  and  settled 
afterward,  as  provided  in  section  650.  The  time  for  the  presenta- 
tion and  settlement  of  all  bills  of  exceptions  is  therefore  fixed  by 
section  650,  and  as  the  bill  of  exceptions  in  this  case  was  presented 
and  settled  within  that  time,  it  constitutes  a  part  of  the  record  of 
the  case." 

The  report  of  the  foregoing  case  does  not  show  when  the  pro- 
I>osed  bill  of  exceptions  was  served.  But  from  a  statement  in  the 
argument  of  respondent's  counsel,  it  would  seem  that  it  was  not 
served  within  ten  days  after  the  order  setting  aside  the  default. 
TaMng  that  to  be  the  fact  the  case  decides  that  a  bill  of  exceptions 
for  the  review  of  a  nonappealable  order  on  appeal  from  the  judg- 
ment need  not  be  presented  at  the  time  the  order  is  mode,  nor 
within  ten  days  thereafter,  but  may  be  proposed  within  ten  days 
after  the  entry  of  final  judgment,  or  within  ten  days  after  notice 
of  such  entry,  if  the  action  were  tried  without  a  jury. 

This  ease  finally  established  the  principle  t^at  a  bill  of  esceptions 
was  proper  not  only  upon  the  trial  of  an  issue  of  fact,  bat  upon 
an  issue  of  law  as  well,*  and  that  sections  649  and  650  were  in- 
tended to  provide  for  bills  of  exceptions  in  all  cases  whatsoever, 
except  special  orders  after  judgment,  and  orders  on  motion  for 
new  trial.  This  principle  is  fully  sustained  by  later  decisions,  and 
is  the  rule  of  practice  in  California.' 

»  The  ward  "triHl"  ii  defined  as  a  eambo  v.  Com&nehe  Mining  Co.  WK 

proceeding   for   tha  determination   of  Eeld  to  applj  to  orders  in  themselvea 

ItMaeB  of   law  as   well  as   fact.     The  appestable,    aa    well   as    intermediate 

cue  cited   in  tha   text,   Tregambo   v.  orders  which   are  not  appealable  but 

Comanche    Co.,    bo    decidei   the   prin-  are    reviewable   on    appeal    from    the 

eiple,  end   the  point   is   fuOj  conaid-  judgment.      But  eee  auiidiTiHion  Z,  be- 

ered  in  Ooldtree  v.  Spreckels,  135  Cal.  low,  and  note  S. 

666,  67  Pse.  1091,  where  maaC  of  the  In  Turner  v.  Hearst,  115  CaL  SS4, 

cases  Id  point  are  gathered  together.  47   Pac.   129,  it  was  held  that  while 

See,  bIbo,  Redington  v.  Comwell,  90  an  appellant  might  present  a  bill  of 

Cal.  49,  27  Pae.  40.  exceptions  for  settlement  either  at  the 

T  In  Flagg  T.  Puterbaugb,  98  Cal.  time    of    the    decision    or    afterward, 

ISi,  82  Pac  SOS,  the  nSe  of  Ire-  either  undei  Motion  049  «i  leeticm 
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The  roles  wliicli  govern  the  i»-^aT&iion  of  statements  an<3  bills 
of  exceptions  on  motions  for  new  trial  have  been  fully  considered 
in  the  chapt«iB  on  "Statement"  and  "Bills  of  Exceptions"  in 
that  part  of  the  preaent  treatise  d«voted  to  new  trial  procedure.^' 
A  bill  of  exceptions  on  motion  for  new  trial,  prep&red  under  the 
provisions  of  section  659,  Code  of  Civil  Procedtire,  is  in  no  essen- 
tial respect  different  from  a  bill  of  exceptions  prepared  subsequent 
to  the  decision  excepted  to,  under  the  provisions  of  section  650  of 
the  same  code;  and  when  so  prepared,  its  scope,  its  characteristics, 
its  place  in  the  record,  and  its  effect,  differ  in  no  essential  partic- 
ular from  those  various  elements  of  bills  of  exceptions  prepared 
under  the  provisions  of  either  section  649,  section  650  or  section 
651.*"  The  same  remark  is  applicable  to  statements  on  motion  for 
new  trial,  whether  prepared  before  or  after  the  hearing,  and,  pre- 
sumably, statements  such  as  are  authorized  by  the  first  portion  of 
section  950,  as  outlined  in  Vinson  v.  Los  Angeles-Pacific  K.  R.  CoJ' 
For  this  reason,  it  is  in  no  wise  necessary  to  consider  the  principles 
already  fully  discussed  in  the  chapters  referred  to,  and  the  duty  of 
the  annotator  would  seem  to  be  fully  performed  if  a  superficial 

6G0,  he  mtut  preant  it  to  the  judge 
who  mAde  the  deelaion,  dnd  not  to 
anothn  jadg«  before  whom  inbee- 
guent  pioceediDgi  were  eonducted.  In 
LeMh  T.  Pierce,  9S  CaL  614,  2d  P&e. 
S35,  teetion  650  waa  beld  not  to  ap- 
ply directly  to  an  order  tor  a  f amilj 
allowance,  bnt  it  teems  the  court  ra- 
garded  it  as  eontrollicg  the  prepara- 
tioD  of  a  bill  of  exceptions,  since  it 
held  that  tha  petitioner  for  writ  of 
mandate  to  compel  the  Bettlement  of 
sneh  a  bill  waa  entitled  to  the  ten 
daja'  notice  of  the  deelaion  upon  the 
application  for  the  order.  It  thm 
appears  that  the  principle  of  Tre- 
gambo  T.  Comanche  Co.  applies  to 
probate  ordera,  eren  those  which  are 
the  result  of  special  procedure,  as 
sffition  1715  of  the  Code  of  Civil  Pro- 
cedure. See  in  this  connection.  Es- 
tate of  Young,  149  Cal.  173,  85  Pac. 
145.  In  McCarty  ».  Wilson,  3  Cal. 
A.pp.  164,  S3  Pac.  170,  it  was  applied 
to  an  election  conteat. 

Of  the  earlj  eaaea,  see  Levee  Dis- 
trict T.  Huber,  57  Cal.  41,  where  the 
Toling  in  Tregambo  v.  Comanche  Co. 
tailad  of  support;  and  ■««  Pflstei  T. 


Wade,  69  Cal.  273,  where  it  received 
support. 

»  See  chapters  21  and  22,  ante. 

rb  Sea  Sedan  v.  Turney,  99  Cal. 
649,  34  Pec.  442,  where  it  waa  held 
that  the  fact  that  a  bill  of  eiceptiona 
naed  on  an  appeal  from  tbe  judgment 
was  entitled  a  bill  of  exceptions  on 
motion  for  new  trial"  waa  immaterial. 

to  141  Oil.  151,  74  Pac  757.  And 
see  section  250,  ante. 

Section  1736,  Code  of  Civil  Pro- 
cedure of  Montana,  identical  with  sec- 
tion 950,  Code  of  Civil  Procedure,  has 
received  similar  eonstruetion,  with  re- 
spect to  tha  uae  of  a  bill  of  excep- 
tions, a*  therein  provided.  Bee 
Whalen  v.  Harrison,  2S  Uont.  316,  67 
Pac.  934.  Tbe  aection  in  queation  was 
re-enacted  with  slight  changes  in  aec- 
tion 7112,  Beviaed  Codes. 

The  language  of  the  text  applies  to 
the  variouB  papera,  whether  billa  of 
exceptions,  atatementa  on  appeal, 
Btatementa  of  facta,  or  ease-mades, 
whieh  are  made  uao  of  in  the  prac- 
tice in  other  jurisdictions.  No  mate- 
rial departure  from  the  rules  of  prac- 
tice as  here  outlined  is  anywhere 
noted.    See  note  6,  section  254,  autt. 
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view  of  the  papers  prescribed  in  the  three  Beetions  under  consider- 
ation, 649,  650  and  651,  is  set  forth,  together  with  an  appropriate 
outline  of  those  attributes  which  are  peculiar  to  bills  of  exceptions 
on  appeal  from  the  judgment  and  special  orders  after  judgment. 

2.  Time  to  Propose  a  BiU  for  Use  on  an  Appealable  Order  Made 
Before  Final  Judgment. — ^As  has  been  observed,  any  bill  of  excep- 
tions may  be  presented  at  the  tioK  the  decision  sought  to  be  re- 
viewed is  made,  and  at  any  time  thereafter,  provided  it  be  within 
ten-  days  after  entry  of  judgment,  or  after  notice  of  entry,  ac- 
«ording  as  the  trial  is  with  or  without  a  jury.  The  present  state 
of  the  law,  and  the  policy  of  the  courts,  taken  together,  have 
served  to  practically  eliminate  any  distinction  between  the  ap- 
plication of  the  two  sectiouB  which  govern  the  preparation  of  bills 
of  exceptions  on  appeals  from  the  judgment,  and  appealable  orders 
made  prior  to  judgment.  As  to  the  latter  it  was  at  one  time 
believed  that  the  rule  of  Tregambo  v.  Comanche  Mining  Co.  could 
not  apply,  and  that  such  orders  required  bills  of  exceptions  pre- 
pared under  the  provisions  of  section  649,  if  at  all.  The  reason 
given  was  that,  inasmuch  as  an  appeal  from  such  an  order  must 
be  prosecuted  within  sixty  d&ya  after  its  rendition  or  entiy,  and 
the  jud'gment  might  not  be  entered  until  long  after  this  time  had 
expired,  a  provision  for  a  bill  of  exceptions  prepared  after  judg- 
ment might  utterly  fail  to  meet  the  situation.  But  in  Flagg  v. 
Puterbaugh  ■  the  court  thus  met  this  objection : 

"In  the  first  place,  a  distinction  is  claimed  to  exist  between 
this  case  and  Tregambo  v.  Comanche  Cd.,  57  Cal.  501,  because 
the  order  excepted  to  here  is  an  appealable  order,  while  in  that 
case  it  was  a  ruling  which  could  only  be  reviewed  on  appeal 
from  the  final  judgment,  and  it  is  contended  that  although  in  the 
case  cited  the  procedure  prescribed  by  section  650  of  the  Code  of 
Civil  Procedure  may  have  been  applicable,  this  case  is  wholly 
governed  by  section  649.  We  see  no  reason  arising  out  of  the 
difference  of  the  cases  for  applying  a  difFereat  role.  The  decision 
in  Tregambo  v.  Comanche  Co.  was  a  liberal  ruling  in  favor  of 
justice,  and  ought  to  be  followed  in  all  cases  where  it  can  be 
applied  without  violating  the  express  terms  of  the  statute.  A 
court  should  lean  in  favor  of  giving  to  litigants  every  reasonable 
opportunity  of  presenting  their  eases  on  the  merits,  and  rules  of 
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procedure  sliould  Ve  made  to  serve  their  true  purpose  of  expedit- 
ing aocl  facilitating  the  disposition  of  canaes  according  to  their 
merita  rather  than  to  convert  them  into  a  means  of  obstmction. 
Taking  this  view  of  the  matter,  and  assuming  that  the  case  is 
governed  hy  section  649,  that  section  is  in  terms  permissive,  and 
the  privilege  granted  the  party  of  presenting  his  bill  of  exceptions 
for  settlement  at  the  time  of  the  ruling  ia  not  necessarily  exclusive. 
It  would  frequently  be  extremely  inconvenient  to  make  up  a  bill 
of  exceptions  instanter,  and  there  is  no  reason  why  a  court  should 
hold  itself  rigidly  bound  to  such  a  practice  in  the  case  of  appeal- 
able orders  made  before  final  judgment,  any  more  than  in  the  case' 
of  similar  orders  made  after  final  judgment,  whioh  are  provided 
for  in  section  651. 

"It  is  only  in  consequence  of  our  twenty-ninth  rule  that  a  hill 
of  exceptions  to  this  order  is  necessary We  take  the  occa- 
sion, therefore,  to  say,  that  in  order  to  comply  with  that  rale 
parties  appealing  from  orders  may  follow  the  same  practice  pre- 
scribed by  sections  650  and  651  of  the  Code  of  Civil  Procedure." 

It  is  true  there  are  some  intermediate  orders  that  would  require 
a  hill  of  exceptions  irrespective  of  the  requirement  of  Rule  XXIX, 
but  the  effect  of  this  decision,  aside  from  bills  of  exceptions  pre- 
pared under  the  rule,  was  to  require  bills  of  exceptions  prepared 
under  section  649  to  be  presented  within  a  "reasonable  time"  after 
decision,  which  was  fixed  as  t«ii  days  thereafter.  In  the  cases 
which  sustain  this  decision,  it  seems  to  have  been  conceded  that 
bills  of  exceptions  upon  appeal  from  intermediate  orders  most  be 
prepared  tinder  section  649,  but  it  is  never  definitely  so  stated. 
The  dictum  of  Flagg  v.  Puterbaugh,  above  quoted,  is  to  the  effect 
that  the  court  could  see  no  reason  for  a^^lying  different  principles 
in  the  case  of  an  order  before  judgment  and  one  after  judgment, 
but  it  goes  on  to  recognize  a  distinction,  and  it  cannot,  therefore, 
be  regarded  as  fixing  a  new  rule.  It  is  true,  as  is  sometimes  noted, 
that  the  time  for  the  preparation  of  a  bill  of  exceptions  does  not 
depend  upon  the  time  within  which  appeals  may  be  taken.  The 
appeal  from  an  intermediate  order  might  be  perfected  without  a 
bill  of  exceptions,  and  it  is  probable  that  under  Rule  II  the  court 
would  hold  that  the  time  to  file  the  ti^nscript  must  be  extended 
to  enable  the  appellant  to  prepare  and  have  settled  a  bill  of  ex- 
ceptions in'  accordance  with  the  provisions  of  the  code. 
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The  cbaoges  made  by  the  tmieiidinents  of  1907,  howevei 
made  this  question  a  mere  moot  one,  and  if  there  is  an; 
a  reason  for  a  distinction,  suoh  as  is  &ere  noted,  recent  lit 
has  not  developed  it. 

3.  Time  to  Propose  a  BUI  for  Use  on  Appeal  from  a  i 
Order  Made  After  Fimd  Judgment. — The  statute  upon>  th 
ject  is  clear,  and  has  not  undergone  material  change  sic 
adoption  of  the  code.     It  is  as  follows :  ** 

"See.  651.  Exceptions  to  any  decision  made  after  ju( 
may  be  presented  to  the  judge  at  the  time  of  such  decisio 
be  settled  or  noted,  as  provided  in  section  six  hundred  and 
nine,  or  a  bill  thereof  may  be  presented  and  settled  afte 
as  provided  in  section  six  hundred  and  fifty,  and  within  like  ] 
after  entry  of  the  order,  upon  appeal  from  which  such  dec! 
reviewable. ' ' 

Under  the  provisions  of  this  section  a  bill  of  exceptions 
appeal  from  an  order  made  after  final  judgment  may  be  pn 
"at  the  time  of  sucii  decision,"  "and  be  settled  or  noted,  i 
vided  in  section  six  hundred  and  forty-nine,"  or  "may  be  pn 
and  settled  afterward,  as  provided  in  section  six  huodn 
fifty,"  etc.  It  will  be  observed  that  presentation  may  be 
at  the  time  of  the  decision,  while  settlanent  may  be  made  i 
vided  in  section  649.  Such  changes  have  been  made  in  the 
section,  however,  as  to  raise  a  question  whether  this  dist 
can  be  preserved  or  not.  However  that  may  be,  it  is  an 
portant  detail  in  practice,  and  offers  merely  an  opportuni 
conjecture.  The  practical  effect  of  the  section  is  to  enable  a  1 
to  have  a  bill  of  exceptions  upon  an  order  after  judgment 
either  of  the  two  preceding  sections.  Thus  in  Estate  of  C 
ter,*"  as  to  rulings  made  after  judgment,  the  court  said : 

"  ,  .  .  .  Exceptions  to  such  rulings  mfty  be  presented 
judge  and  settled  at  the  time  the  ruling  is  made,  or,  as  pi 
in  section  649,  within  a  short  period  afterward,  upon  notic 
notice  is  required  if  the  bill  is  presented  at  the  time  the 
was  made,  because  it  is  presumed  that  the  advene  par^  i 

St.  B«p.  2S7,  66  Pae.  47S,  5 
A.  833,  and  In  1907  (SUta. 
718). 
■k  127  CU.  562,  60  Bkc.  161 


*■  This    BectioQ    wai    amended    in 
1874  (StatB.  and  Amendments  1873- 
'■     -,   314);    in    1901    (8tatB.    1901, 
)),  dedared  nnconstitutional  in 
ria  T.  Duiuia,  131  Cal.  291,  88  Am. 
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eaent;  Tmt  if  not  so  preseatecl,  tben  and  there,  tbe  Judge  is  not 
tiiorized  to  settle  it  save  on  notiee." 

rhe  bill  of  ezeeptions  provided  in  this  section  is  the  bill  of 
septions  referred  to  in  seotion  659,"  and  has  been  held  to  be 
i  sole  nH>de  of  anthenticating  affidavits  upon  new  trial  motiong,*' 
upon  any  order  made  after  final  judgment.'* 
k  Time  to  Propose  a  BUI  for  Use  on  Motion  for  New  Trial. — As 
!  been  shown,  proceedings  to  obtain  a  new  trial  may  be  com- 
nced  either  before  or  after  the  entry  of  judgment.'  Conse- 
enUy,  where  tlie  bill  is  for  use  on  motion  for  new  trial,  the 
try  of  judgment  is  not  a  desirable  point  to  mark  the  commeoce- 
mt  of  the  period  allowed.  And,  therefore,  the  statute. has  pro- 
led  that  bills  of  exceptions  for  use  on  motion  for  new  trial  must 
proposed  within  ten  days  after  the  service  of  the  notice  of 
ention.^'  A  bill  which  has  been  used  on  the  motion  for  new 
al  may  be  used  on  appeal  from  the  judgment,  although  not  pre- 
red  at  the  time  prescribed  by  section  650.^' 
i.  Consequences  of  Failure  to  Propose  a  BiU  in  Time. — The  time 
lited  for  the  proposal  of  a  bill  of  exceptions  may  be  extended 
der  section  1054  of  the  code.  If  the  bill  be  not  proposed  within 
!  prescribed  time,  or  some  valid  extension  thereof,  and  proper 
lections  on  that  account  be  reserved,  the  right  to  have  a  bill 
,09t'*     The  rule  in  this  respect  is  similar  to  that  which  prevailed 

'  The  language  referred  to  Ifl,  "If  proTided,  the  moving  partj  shall  have 

motion  ia  to  bo  made  opon  a  bill  the  same  time  after  leniUe  of  the  no- 

eieeptionH,  and  no  bill  Ml  already  lice   to   prepare  and  obtain   a  settlo- 

» lettled  at  hereitibefore  provided,"  ment  of  a  bill  of  eiceptioni,  aa  ig  pro- 

And  8e«  caaes  cited  in  neit  note.  vided   after   the   entr^   of   judgment, 

«  See   Skinner   v.   Horn,   144   Cal.  or  after  receiving  notiee  of  such  en- 

,  77  Fae    901;  WyckoS  v.  Pajaro  try,  by  lection  flSO,  and  the  bill  aball 

'  Co.,   149  Gii.   flSl,   81   Pae.    17.  t*  prepared  and  settled  ip  a  gimilar 

!  afldavita  referred  to  are"  those  manner.    H  a  bill  of  exceptioM  ba« 

ed  in  anbdividon  1  of  aeetion  659,  be*"   already   settled  and   filed   when 

le  of  avil  Procedure.  the  notice  of  motion  is  given,  aueh  bUl 

a       TT      I-  I-    ^     ii-  n      >i     an  thall  be  used  on  the  motion." 

^2     22"^     £9""^m";    v  "  Section  B50,  California  Code  of 

™    SI   p.i^'a  7^  P.,  ^^7  C'"!    Procednre,   qooted   and   conaid- 

ser^  81  Cal.  608,  22  Pac.  9B7.  ^^  i^  ^^^^^^  '^^   ^„,^_ 

8ee    eection    16,    an(«,    and   also  u  Higgina  v.  Mahouey,  50  Cal.  444; 

tion  2,  on**.  also  Connor  v.  Southern  California  M. 

0  This   is  provided   in   anbdivision  B.  Co.,  101  Cal.  429,  35  Pac.  990;  In 

>f   section   659    of   the   California  re  Clary,  112  Cal.  292,  44  Pac.  569; 

e,  vhicb,  aa  amended  in   1874,  ia  Wheeler   v.   Karnes,    125   Cal.   51,   57 

foUowa:  Pac.  S93;   Cameron  v.  Bailroad  Co., 

If  the  motion  ia  to  be  made  nT>on  129  Cal.  279,  61  Pac.  955;   Oamacbe 

lill  of  esceptiona,  and  no  bill   baa  v.  Budd,  129  Cal.  554,  62  Pao.  105; 

ady  bMB  settled,  aa  hereinbefora  and  aoe  aection  146,  antfc 
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with  reference  to  stfttementa  od  appeal,"  and  statements  on  i 
for  new  trial.** 

Bills  of  exceptions  such  as  we  are  considering,  date  fron 
only,  aDd  there  are  not  many  decisions  in  regard  to  them, 
the  procedure  prescribed  by  section  650  is  very  similar  to  tt 
cediire  in  relation  to  the  preparation  of  statements  on  mot! 
new  trial,  which  has  been  fully  oonsidered.**  And  the  de 
in  reference  to  eztensitHis  of  time  to  propose  a  statement, 
the  conseqnenees  of  a  failure  to  pOYtpose  a  statement  in  time, 
the  practice  in  relation  thereto  "  will  appty  to  the  preparat 
billa  of  exceptions. 

6.  Proposal  of  Ametidments  to  Proposed  BUI. — After  the  s 
of  the  proposed  bill,  and  "within  ten  days  after  such  servii 
adverse  party  may  propose  amendments  thereto,  and  serve  tb< 
or  a  copy  thereof  upon  the  other  party."" 

The  time  for  serving  such  amendmentB  may  be  extended 
section  1054  of  the  code."  The  practice  is  similar  to  bl 
relation  to  amendments  to  a  proposed  statement." 

The  use  of  the  phrase  "adverse  party"  in  section  650  sn 
a  similarity  of  meaning  with  the  same  phrase  as  used  in  et 
659,  937,  938  and  940,  in  connection  with  the  service  of  state 
notices  of  appeal,  etc.,  and  it  was  specifically  held  in  Est 
Young  **  that  the  definition  given  to  it  in  Senter  v.  De  Be 
and  subsequent  cases,  having  application  to  notices  of  appea 
applicable  with  equal  force  to  the  service  of  bills  of  exce 
under  section  650.  Certain  limitations  suggest  themselves, 
ever,  in  the  case  of  bills  of  exceptions  and,  no  doubt,  st&tem 
that  are  not  found  in  tiie  case  of  the  service  of  notices  of  a 
Thus,  it  is  well  settled  that  the  failure  of  the  appellant  to 
all  adverse  parties  with  the  notice  of  appeal  incurs  the  pens 


u  See  cases  cited  in  note  6  to  see- 
tioD  253,  ante. 

1*  See  eection  145,  ante;  and  see 
Beetion  146,  anU. 

IS  See  chapter  22,  berein. 

IT  See  section    145,   ante. 
!■  See  eection   146,  aitte. 
'»  See  section  650,  California  Code 
of  Ciril  Proceduie. 
•0  And  ae«  Pink  v.  Catanieb,  CI  CaL 


(I  See  section  148,  ante. 
"  14B  Cal.  173,  85  Pac.  145. 
!•  3S  CaL  637;  and  see  Keti< 

>*  Also  notices  of  intentioi 
In  re  Byer,  110  Cal.  556,  * 
1082;  Johnson  v.  Pheaix  rte.  C 
CbI.  571,  80  Pac.  719 ;  also  In 
lard,  114  Cal.  462,  46  P»o.  297 
Tunan  t.  MenziM,  115  CaL  IS,  i 
St.  Bep.  S2,  44  Pae.  660,  46  Ft 
se  L.  k  A.  318:  and  Me  Metii 
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dismissal  of  sn  ineffective  appeal.  In  the  case  of  bills  of  exceptions, 
however,  tiie  result  of  failure  to  serve  does  not  incur  dismissal,  and 
seldom  goes  even  to  the  extent  of  an  affirmance  of  the  judgment 
or  order  appealed  from.  The  rule  is,  that  if  the  bill  of  exceptions 
be  not  served  upon  all  adverse  parties,  it  will  not  be  considered, 
and  the  case  will  be  decided,  if  possible,  without  it.  If  it  cannot 
be  decided  without  it,  it  will,  at  the  most,  be  affirmed,  for  want 
of  a  showing  of  error  oa  the  face  of  the  judgment-roll.**  Some- 
times the  points  made  for  the  reversal  of  the  judgment  or  order 
appear  on  the  faee  of  the  judgment-roll,  or  elsewhere  than  in  the 
bill  of  exceptions,  in  which  event  the  bill  of  exceptions  will  be 
treated  as  unnecessary.  Again,  if  the  bill  of  exceptions  can  be 
considered  and  the  appeal  decided  thereon  without  affecting  the 
substantial  rights  of  the  party  not  served,  this  will  be  done.**  In 
any  event,  it  is  not  a  ground  for  refusing  to  entertain  the  appeal 
that  the  bill  of  exceptions  has  not  been  served. 

Nor  is  it  a  groond  for  refusing  to  settle  the  bill  of  exceptions 
that  it  has  not  been  served  on  all  adverse  parties.  The  appellate 
court  is  the  sole  tribunal  having  jurisdiction  to  determine  whether 
an  unserved  parly  is  adverse,  and  a  bill  of  exceptions  is  essential 
to  enable  that  court  to  determine  this  question.  The  bill  of  ex- 
ceptions should,  therefore,  be  settled  and  incorporated  in  the  record 
for  this  purpose." 

§  268.  CoatflntB  of  Bills  of  Exceptions  Settled  After  the  Trial 
^-Exceptions  and  Matter  in  Support  and  Explanation  Thereof. — 
The  matters  involved  here  may  conveniently  be  considered  sepa- 
rately. 

1.  What  the  Bill  must  Contain. — The  amendments  of  1907 ' 
added  to  this  section  (650)  the  followfng:  "  ....  It  may  also 
cootain  a  statement  of  any  matters  occurring  upon  the  trial,  in 
the  presence  of  the  court,  showing  any  of  the  matters  mentioned 
in  subdivisions  one  and  two  of  section  six  hundred  and  fifty-seven 
of  this  code."    This  amendment  should,  with  greater  propriety, 

M  See  Howen  y.   Howell,   101   Cal.  Phc.   443;   Eandall  v.   Duff,   105  Cal. 

115,  35  Pao.  443.  271,  38  Pac.  739. 

»  Sec   Estate   of  Toung,   149   Cal.  >  Stats.    1907,    p.    715.     There   are 

173,  85  Pae.  145.  Bome  minor  amendmente  made  io  1B09 

"  See   Qutierrez   «.    Hebberd,   106  (Stats.   1909,  c.   607),  which  nill  be 

CaL    167,    39    Pac.    529,    935;    also  hereafter  noted. 
HoweU  y.  Howell,  101  CkL   US,  35 
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hsn  been  added  to  aection  659.  The  matter  referred  to  cannot 
be  coDsidered  on  an  appeal  from  the  jndgmeDt,  and  is  reriewable 
onl7  OD  an  appeal  from  a  aev  trial  order.  The  only  other  pro- 
vision in  this  section  relating  to  the  contents  of  the  bill  is  the 
following : 

"Such  draft  must  contain  oil  the  exceptions  and  proceedings 
taken  upon  which  the  party  relies.  ....  It  is  tiie  duty  of  the 
judge  or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redundant 
and  useless  matter  so  that  the  exceptions  and  proceedings  may  be 
presented  as  briefly  as  possible." 

Aside  from  the  requirement  of  section  648,  Oode  of  Civil  Pro- 
cedure, as  to  specifications,  considered  in  the  next  aection,  and 
the  provisicm  as  to  what  an  exception  is,  and  how  stated,  referred 
to  in  that  Beetion  and  in  section  646  of  the  same  code,  there  is 
no  other  provision  as  to  the  contents  of  bills  of  exceptions  in  the 
oode. 

2.  What  u  an  Exception,  and  How  It  must  be  Taken. — The  only 
definition  given  by  the  old  Practice  Act  was  the  following:  "Au 
exception  is  an  objection  taken  at  the  trial  to  a  decision  upon  a 
matter  of  law."^  In  People  v,  Torres*  (a  criminal  case),  the 
supreme  court  defined  an  exception  to  be  "a  formal  protest  against 
the  ruling  of  the  court  upon  a  question  of  law."  Before  the  code 
there  was  no  such  thing  as  an  exception  to  a  decision  upon  a 
matter  of  fact.  In  this  regard  Bhodes,  J.,  delivering  the  opinion 
in  the  Will  of  Bowen,'  said:  "The  rule  is  uniform,  snd  indeed 
it  forms  an  essential  part  of  the  definition  of  an  exception  that  it 
must  be  taken  upon  a  fact  or  facts  not  denied.  (Graham  v.  Cam- 
mann,  2  Caine  (N.  T.),  168;  Frier  v.  Jackson,  8  Johns.  (N.  T.) 
495;  Jackson  v.  Cadwell,  1  Cow.  {N.  T.)  622;  Brewer  v.  Isish,  12 
How.  Pr,  (N.  Y.)  481.)  The  reason  of  this  is  that  the  question 
or  point  of  law  to  the  decision  of  which  an  exception  lies  does 
not  arise  until  the  facts  are  determined."  The  only  kind  c^  ex- 
it Hub  deflnitioii  was  coDtaioed  in  during  the  forauttion  of  a  jorj,  or  in 
section  1S8,  nhJch  atood  from  the  the  admiBsioD  of  erideuM,  or  in  the 
time  of  ite  adoption  in  1851  to  the  charge  to  the  joir,  or  at  ao^  other 
adoption  of  the  Coda  of  Civil  Pro-  time  from  the  calling  of  tha  action 
cedure.     It  wai  la  follawa:  for  trial  to  tbe  rendering  of  the  ver- 

"See.  IBS.     An  exception  ia  an  ob-      diet  or  deeiaion."    Lam  of  18S1,  p. 
jection  taken  at  a  trial  to  a  deeiaion       SO. 
upon  a  matter  of  law,  whether  sach  a  3S  Cal.  141. 

trial   be  by   jnrj,  court,   or   referees,  •  34  Cal.  68S. 

and  whether   the   deeiaion  be   made 
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eeption,  therefore,  vriaeh  was  provided  for  by  the  old  Practice  Act 
■was  an  exception  to  a  dedaion  upon  a  question  of  law.  And  the 
znoet  apt  definition  of  this  kind  of  exception  seema  to  be  that  giveQ 
in  People  t.  Torres,  viz.,  that  it  ia  "a  formal  protest  against  the 
ruling  of  the  court"  This  kind  of  exception  is  provided  for  by 
the  Code  of  Civil  Procedure  as  amended  in  1874  and  1876.*  But 
in  addition  to  such  exceptions  the  code  recognizes  exceptions  to 
deciaions  opon  matters  of  fact  Section  €48  contains,  among 
other  lyings,  the  following  clanae:  "When  the  exception  is  to 
the  verdict  or  decision  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  it,  the  objection  must  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufBcieat"  This  clause 
clearly  recognizes  exceptions  to  the  verdict  or  decision  of  fact, 
upon  the  ground  of  the  insnfficiency  of  the  evidence  to  sustain 
it**  There  are,  therefore,  under  the  code  two  kinds  of  excep- 
tions, viz.,  exceptions  to  decisions  upon  matters  of  law  and  ex- 
ceptions to  decisions  upon  mattera  of  fact. 

There   are   certain   proceedings   which,   under  the  statute,   are 
deemed  to  be  »cepted  to.*    And,  as  a  matter  of  course,  no  excep- 


«  Tb«  CaliforniB  Code  of  CItU  Pto- 
eednre  ai  flrst  enacted  did  not  contain 
the  definition.  But  M  ftmended  in 
1874  Bection  M6  «u  u  foUowt; 

"Sec.  646.  An  exception  is  an  ob- 
jection upon  a  matter  of  law  to  a  de- 
cision of  a  court,  judge,  or  referee  in 
an  action  or  proceeding,  and  may  be 
taken  by  either  party  to  any  decieion 
made  either  before  or  after  judg- 
ment; and  except  as  provided  in  the 
following  section,  it  must  be  taken 
at  the  time  the  deeiBion  ie  made." 

In  187S  this  aection  waa  amended 
lo  as  to  read  bb  follown: 

"Elee.  846.  An  exception  Ib  bo  ob- 
jection opon  a  matter  of  law  to  a 
daeieion  mads  either  before  or  after 
judgment  by  a  court,  tribunal,  judge, 
or  other  jndicial  officer  in  an  action 
or  proceeding.  The  exception  must 
be  teken  at  the  time  the  decision  is 
made,  except  as  provided  in  section 
647." 


«•  Bee   En 
Mont.  247,  44  Pse.  969. 

•  After  repeated  changes,   lection 


«7  ii  u  foUov 


"Sec.  647.  The  verdict  of  the  jnry, 
tho  final  decision  in  an  action  or  pro- 
ceeding, an  interlocutory  order  or  de- 
cision, finally  determining  the  rights 
of  the  parties,  or  tome  of  them,  an 
order  or  decision  from  which  an  ap- 
peal may  be  taken,  an  order  sus- 
taining or  overruling  a  demurrer, 
allowing  or  refusing  to  alloiv  an 
amendment  to  a  pleading,  strikiiiK 
out  a  pleading  or  a  portion  thereof, 
refusing  a  continuance,  an  order 
made  upon  an  ex  parte  application, 
giving  an  instruction,  although  no  ob- 
jection to  such  instruction  wbb  made, 

fying  an  instruction  requester  I.  an 
order  or  decision  made  in  the  absence 
of  the  party,  or  an  order  granting 
or  denying  a  nonsuit,  or  a  motion  to 
strike  out  evidence  or  testimony,  and 
a  ruling  sustaining  or  overruling  an 
objection  to  evidence,  are  deemed  to 
have  been  excepted  to." 

The  section  as  amende  in  1S76 
was  as  follows: 

"Sec.  847.  The  verdict  of  the  jury, 
the  final  decision  in  an  action  or  pro- 
ceeding, an  interlocotoiT  order  or  de- 
daion, flnally  determining  the  rights 
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tioQ  need  be  taken  hy  tbe  party  to  such  proeeedings.**  Bat,  except 
in  such  cases,  the  exception  must  be  taken  by  the  party,  and  if 
not  taken  the  proeeediog  eannot  be  reviewed.*  This  applies  to 
aU  adverse  rulings  of  the  coort  not  deemed  excepted  to  under 
the  provisions  of  section  647  of  the  California  Code  of  Civil  Pro- 
cedure (and  corresponding  sections),  and  it  has  been  held  that 
the  fact  that  a  trial  was  conducted  1^  one  not  skilled  in  the  law, 
as  where  a  litigant  conducts  his  own  cdse,  docs  not  afford  the 
appellate  court  adequate  ground  for  disregarding  the  want  of  ex- 
ceptions where  they  are  necessary."  Thus,  an  order  refusing  to 
fdlow  the  filing  of  a  supplemental  complaint,  not  being  an  order 
d«emed  excepted  to,  within  the  provisions  of  section  647,  must 
be  excepted  to;*"  but,  on  the  other  hand,  an  order  on  a  motion 

of  the  partiM  or  lome  of  tbem,  an 
Older  or  decision  from  which  an  ap- 
peal may  bs  taken,  an  order  ■uatain- 
ing  or  overruling  a  demurrer,  allow- 
ing or  refuiing  to  allow  an  amend- 
ment  to  a  pleading,  Btrikioe  out  a 
pleadiog  or  a.  portion  thereof,  refus- 
ing a  Gontinuanee,  aa  order  made 
upon  ex  parte  application,  and  an 
order  or  decision  mads  in  the  absence 
of  a  party,  are  deemed  to  have  beeff 
excepted  to." 

Prior  to  1S76,  section  U7  was  as 
follows: 

"Sec.  W7,  The  adverse  party  is 
deemed  to  have  excepted  to  the  ver- 
dict of  the  jury  or  tns  final  decision 
of  the  court  or  referee,  to  an  order 
granting  or  refusing  a  new  trial, 
sustaining  or  overruling  a  demurrer, 
■triking  out  a  pleading  or  any  part 
thereof,  graatiafc  or  refusing  a  con- 
tioiiBnce,  granting  or  refusing  to 
change  the  place  of  trial;  and  ia  also 
deemed  to  have  excepted  to  every 
order,  ruling,  or  proceeding  made  or 
had  in  the  action  or  proceeding,  either 
before  or  after  judgment  apon  an  ex 
parte  application." 

See,  also,  section  1457,  Revised 
Statutes  of  Arizona  (section  !?4S, 
Civil  Practice);  section  387,  Mills' 
Annotated  Code  of  Colorado;  section 
4427,  Revised  Codes  of  Idaho;  sec- 
tion 6784,  Kevised  Codes  of  Montana 
(section  1151,  Code  of  Civil  Proce- 
dure) ;  section  3288,  Cutting's  Com- 
piled Laws  of  Nevada;  section  T054, 
Beviaed  Codes  of  North  Dakota;  sec- 


tion 172,  Lord's  OreRon  Laws;  sec- 
tion 2B3,  Code  of  Civil  Procedure  of 
South  Dakota;  section  3283,  Compiled 
I«ns  of  Utali. 

*■  Upon  this  point,  however,  the 
rule  is  subject  to  some  slight  reserva- 
tion, and  it  is  sometimes  said  that 
while,  in  certain  cases,  rulings  are 
deemed  excepted  to,  the  necessity  for 
objections  is  not  always  done  away 
with.  Bee  Hinsdale  etc.  Co.  v.  Ogle, 
45  Colo.  454;  101  Pae.  786;  Denver 
etc.  Co.  V.  Ryan,  17  Colo.  98,  28  Pae. 

«  See  sections  107,  119,  and'  IZ7; 
and  see  Brown  v.  De  Lavau,  63  Cat. 
303;  Thiele  v.  Koster,  63  Cal.  241  j 
Austin  V.  Andrevra,  71  Csl.  BS,  IS 
Pac.  546;  Sierra  Union  Water  ft  Min- 
ing Co.  V.  Baker,  70  Cal.  572,  8  Pac. 
305,  11  Pac.  654;  Sharp  v.  Eoffman, 
79  Cal.  404,  21  Pae,  846;  Oaroutte 
V.  Williamson,  108  Cal.  135,  41  Pac. 
35,  413;  Lee  v.  Murphy,  119  Cal.  364 
51  Pac.  549,  955;  and  see  cases  cited 

Also,  Smith  v.  Mock,  33  Colo.  154, 
79  Pac.  1011;  Marean  ».  Stanley,  21 
Colo.  43,  39  Pac.  1086;  Hinsdale  eU. 
Co.  V.  Ogle.  45  Colo.  454,  101  Pac 
TS6;  In  re  Estate  of  Smiley,  4  Colo. 
App.  582,  36  Pae.  894;  Ott  v.  Braun, 
48  Colo.  417,  110  Pac.  73;  Schuch  v. 
Hartshorn,  48  Colo.  351,  109  Pac. 
1110. 

■^  See  Bandall  t.  Freed,  154  CaL 
299.  97  Pac.  669. 

so  Giddings  v.  The  '76  Land  ete. 
Co.,  109  Cal.  116,  41  Pac.  788. 
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for  a  new  trial,  being  an  appealalde  order,  ia  within  the  operation 
of  that  section,  and  need  not  be  excepted  to.**  Prior  to  recent 
amendments,  rulings  upon  evidence  required  to  be  excepted  to ;  ** 
and  prior  to  other  amendments,  only  slightly  less  recent,  rulings  on 
instructionfl  required  to  be  excepted  to."  These  rulings,  by  reason 
of  sQcb  amendments,  no  longer  require  to  have  exceptions  thereto 
reeePTed." 

The  code  nowhere  specifies  how  an  exception  shall  be  taken.^ 
And  under  the  decisions  the  proeass  differs  somewhat  in  different 
cases.  Thus,  in  excepting  to  rulings  upon  the  admissibility  of 
evidence,  it  ia  sufficient  for  the  counsel  to  state  that  he  takes  or 
reserves  an  exception,  or  that  he  excepts,  or  to  use  some  similar 
expression;'  while  an  exception  to  the  charge  of  the  jury  must 
point  out  particular  portions  of  the  charge  which  are  excepted 
to.*  But  in  no  case  is  it  necessary  or  proper  for  the  counsel  to 
state  as  part  of  the  exception  any  of  the  evidence  or  other  matter 


••  Sontbem  Pacific  Co.  t.  Buperioi 
Court,  lOe  Cal.  84,  M  Fue.  627.  But 
in  Feopla  t.  Buiz,  144  Cal.  SSI,  77 
Pse.  907,  tbe  Rupreme  court,  Claet 
Jnctice  Beatty    diwentiiig,   held  tb»t 


iiial  c 


s  the  I 


,  the  0 


»  trial 

order,  must,  under  Rule  II,  be  ineor- 
porttted  ta  a  bill  of  exceptions.  The 
chief  joBtice  in  hii  diuenting  opinion 
thought  that  rule  applied  ezeluiiTel]' 
to  the  evidence,  papers  (files,  etc.)r 
tit>on  which  tha  motion  was  made. 
See,  to  Bame  effect.  People  v.  Craig, 
152  Cal.  42,  SI  Pac.  997;  People  t. 
Fnnfa,  2  Cat.  App.  283,  B3  Pac.  578. 
It  ia  apparent,  however,  that  this  rul- 
ing can  applj  only  to  casei  where 
the  motion  wat  made  on  the  minutea 
ot  the  court,  and  the  statement  or  bill 
of  exeeptioiiH  prepared  after  the  hear- 
ing. It  is  obvioDS  that  it  could  not 
otherwise  be  included  in  the  bill. 
Bee  Mendocino  Co.  v.  Peters,  2  Cal. 
App.  24,  82  Pac.  11Z2.  See  section 
1259,  Penal  Code. 

M  See  section  107,  anU. 

M  See  section  127,  ante. 

*'  See  tbe  fallowing  eases  for  in- 
stances where  orders,  rulings,  etc., 
'  were  deemed  excepted  to:  Latham  v. 
Blake,  77  Cal.  846,  18  Pac.  150,  20 
Pac  417;  Bedington  ▼.  Comwell,  90 
CaL  49,  27  Pac.  40;  Davis  v.  Honey 
Lake  W.  Co.,  98  Cal.  415,  33  Pac. 
Kvw  Iiia^— »1 


270;  Bchaake  v.  Eagle  etc.  Co.,  135 
Cal.  472,  83  Pac.  1025,  67  Pac.  75B; 
Bahmri  v.  Lehndorff,  142  Cal.  681, 
100  An.  St  Hep.  154,  76  Pac.  659, 
65  L.  B.  A.  88;  Alpers  v.  Bliss,  145 
Cal.  565,  79  Pac.  171;  Boberta  v. 
Wilson,  3  Cal.  App.  32,  84  Pac.  218; 
Paoplo  V.  O'Brien,  4  Cal.  App.  723, 
69  Pac.  43S. 

The  following  not  deemed  ex- 
cepted to :  Witkowski  r.  Hem,  82  CaL 
604,  23  Pac.  132;  McQuire  v.  Drew, 
S3  Cal.  225,  23  Pac.  312;  Flashner 
*.  Waldron,  66  Cal.  211,  24  Pae. 
1063;  Hawley  v.  Kocher,  123  Cal.  77, 
55  Pac.  6S6;  Storj  r.  Nidifer,  146 
Cal.  549  80  Pac.  892;  Perry  y. 
Noonan  Loan  Co..  1  Cal.  App.  609, 
82  Pac.  623;  Cannon  v.  McKende,  3 
Cal.  App.  286,  85  Pac.  130. 

I  Section  648  seems  to  refer  to  tbe 
statement  of  the  exception  in  the  bill, 
and  not  to  the  process  of  taking  it  in 
court.  The  statement  of  the  text 
does  not,  however,  appl^  to  all  other 
jurisdictions.  An  examination  of  the 
eoda  pioTisJouB  of  the  various  states, 
collected  in  note  8,  section  254,  ante, 
will  disclose  that  in  several  instances 
specific  provision  is  made  as  to  the 
manner  of  taking  exceptions. 

s  See  section  107,  ante.  Exception 
must  be  taken  by  appellant.  McQarty 
T.  PpiJroreoa,  58  Cal.  91. 

■  See  section  a28,  ants. 
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in  its  anpport.  For  if  it  be  necessary  in  taking  the  exception  to 
state  any  of  the  evidence  or  other  matter  material  to  it,  it  is  eqnally 
80  to  state  all  of  such  evidoice.  And  this  wonld  be  to  rehearse 
a  whole  bill  of  exceptions  every  time  an  exception  was  taken.  The 
evidence  is  not  a  part  of  the  exception.  It  must  be  stated  in  the 
bill,  bat  so  must  the  ruling  excepted  to,  and  no  one  would  contend 
that  the  ruling  is  part  of  the  exception.  The  taking  of  the  ex- 
ception, therefore,  is  distinct  from  the  statement  of  it  in  the  bill. 

3.  Hoto  an  Exception  must  b»  Stated  in  the  BOl. — There  is  a 
manifest  difference  between  the  taking  of  an  exception  and  the 
statement  of  it  in  the  bill  of  exceptions.  The  bill  must  show  that 
the  exception  was  properly  taken,  but  it  must  do  more.  This  is 
provided  by  section  648  of  the  code,  which,  as  amended  in  1876,** 
is  as  follows: 

"Sec.  648.  No  particular  form  of  exception  is  required;  but 
when  the  exception  is  to  the  verdict  or  decision,  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  justify  it,  the  objection  must 
specify  the  particulars  in  which  such  evidence  is  alleged  to  be 
insufficient.  The  objection  must  be  stated  with  so  much  of  the  evi- 
dence or  other  matter  aa  is  necessary  to  explain  it,  and  no  more. 
Only  the  substance  of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding  may  be 
copied,  or  the  substance  thereof  stated,  or  a  reference  thereto  suf- 
ficient to  identify  them  may  be  made." 

Under  this  section  the  bill  must  contain  not  only  the  exception 
taken  at  the  trial,  but  also  the  evidence  and  other  matter  necessary 
to  explain  and  support  it."    Enough  must  be  stated  to  make  the 

!•  Prioi  to  JS70  Beetion  648  eon-  ■howing,  it  ii  suEtuned.    TUi  would 

taiTi«d  the  fint  two  leDteiicai  quoted  seem  to  be  the  principte  of  tho  de- 

■bove,  but  not  the  lut  two.  ciaions.     Estate  of  Page,  ST  CaL  238; 

11  If  the  findiog  should  be  attacked  Naih  t.  Earria,  57  Cal.  248;   Cogbut 

as    inaufflcient,    and    the    particulars  t.   Beard,   67   CU.   303,   7   Pao.   T3S; 

wherein  the  evidence  fails  to  jtwtifj  Wilson  t.  Atkinson,   OB  Cal.   690,   10 

it  sre  specified  by  the  appellant,  the  Pac  203;   Bedin^n  t.  Cornwril,  SO 

respondent  should  set  out,  b;  way  of  Cal.  49,  27  Pac  40;  In  re  Gates,  90 

amondment,    whatever    evidence    maj  Cal.   257,   27   Psc.    IBS;    Walkeriy  v. 

sustaiQ  it;  and,  it  is  said  that  if  the  Greene,   104   Cal.   20S,   37   Pac.   890; 

appellant,   without  specifying  partie-  In  re  Levinson,  108  C^.  450,  41  Pac. 

nters,    alleges,    as   be    may    do,    that  483,   42  Pac.   479;    Beclamation  Dis- 

tiiere  is  no  evidence  whatever  to  jas-  trici  t.  Hamilton,   112  Cal.  603,  44 

tify  the  finding    the  duty  is  imposed  Pa«.   1074;    San   Luis   Water   Co.    v. 

upon  the  respondent  to  set  out  enough  Estmda,  117  Cal.  168,  4S  Pac.  1075; 

evidence,  st  least,  as  will  show   t)^t  Conuneridal  Bank  v.  Bedfleld,  ISfi  Cal. 

there  is  a  basis  for  the  flnding,  and  406,   65   Pac.    160,   772;    Lake   Shore 

that,  in  the  abaenee  of  a  eoBtroij  «te.  Go,  v.  Modoc  etc.  Co.,  127  CkL 
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error  appear  aflBrmatively,  or,  in  other  words,  to  overoame  the  pre- 
sumption in  mpport  of  the  a<ition  of  the  court  below."  For  ex- 
ample, if  the  alleged  error  is  the  rejection  of  evidence,  and  ground 
of  such  rejection  is  ita  irrelevancr,  there  must  be  a  sufBcient  show- 
ing of  relevancy  accompanying  the  statement  of  the  evidence 
offered.  Thus,  where  the  complaint  and  answer  in  another  action 
are  offered  in  evidence  and  refused,  the  bill  of  exceptions  should 
contain  not  only  a  copy  of  the  papers  offered  and  the  order  of 
refusal,  bat  also  a  sufficient  showing  to  enable  the  appellate  court 
to  understand  why  the  offered  evidence  is  relevant.*** 

The  requirements  as  to  what  shall  be  placed  in  a  bill  of  excep- 
tions, and  as  to  how  it  should  be  set  forth,  are  very  similar  to  the 
requirements  as  to  what  shall  be  placed  in  a  statement,  and  as  to 
how  that  should  be  set  forth,  and  these  subjects  have  been  fully 
treated  elsewhere.'* 

Failnre  to  state  an  exception  in  the  bill,  except  in  the  ease  of 
exceptions  presumed  under  section  647,  inevitably  results  in  the 
refusal  of  the  appellate  oourt  to  review  it.'**    If  a  bill  contains 


37,  S9  Pae.  206;  EsUto  of  Patk,  132 
CM.  609,  U  Fue.  99S;  VatehoT  t. 
WUbur,  144  Cal.  53«,  7ft  Pbc  14;  E«- 
tate  of  Piper,  147  C&L  606^  82  Pu. 
£46.  And  Me  Laj  r.  Pareoiu,  104 
Cal.  eei,  38  Pkc.  447,  where  it  wu 
held  that  exceptiona  to  the  admiaaion 
in.  eridene«  of  defeetiv»l7  stamped 
ballota  wonid  not  be  eonaidered  in  the 
abaence  of  the  ballots  tbenuKlTea,  or 
fae-similM  thereof.  And  see,  also, 
Jenninga  t.  Btowh,  100  Cal  200,  41 
Pac.  1085. 

1*  Aa  to  which  presninptiDn,  see 
aectioQ  285,  pott.  Tnia  is  merelj  aa;- 
ing,  aa  has  been  elearljr  pointed  out 
with  respect  to  atatementa,  that  if  an. 
appellant  attach  a  finding  for  in- 
watRaeaaj  of  the  evidenea  to  justify 
it,  be  must  point  out,  oz  specify,  the 
partienlan  in  which  the  aridenoe  is 
insufBcient,  unless  there  is  no  evidence 
at  all,  in  whieh  case  a  statement  that 
there  is  no  evid«mM  will  be  sufficient; 
and  if  he  fails  to  so  BpedCj  the  par- 
ticulars, the  excerption  cannot  be  re- 
viewed. S«e  Clifford  v.  Allman,  84 
Cal.  528,  24  Pac.  202 ;  San  Francisco 
v.  Pacific  Bank,  89  CaL  23,  26  Pac. 
61S,  835;  Eltzroth  t.  Eyan,  SO  Cal. 
135,  26  Pac.  047;  Baird  t.  Pcall,  92 
C«L   235,   28   Pa«.   285;    Gambia   v. 


Tripp,  00  Cal.  223,  33  Pac.  851;  Haw- 
\ef  V.  Harrington,  152  Ckl.  188,  02 
Pae.  177.  And  if  there  are  no  such 
specifications  the  finding  attacked  will 
b«  preaamed  to  be  amply  supported. 
See  Winterbum  ■?.  Chambers,  01  Cal. 
170,  27  Pec.  658;  M«ada  v.  lasar,  OS 
Cal.  221,  28  Pac.  935 ;  Eatabe  of  De- 
peauz,  118  Cal.  290,  SO  Pac  3»7j  Ea- 
tate  of  Behrens,  130  Cal.  416,  62 
Pae.  603;  Matter  of  Baker,  J53  Cal. 
S37,  06  Psc  12.  See  next  section'  aa 
to  specifications. 

As  to  the  efFeot  of  the  Montana  sec- 
tion aa  it  existed  prior  to  1905,  see 
Emerson  t.  Ditch  Co.,  18  Mont.  247, 
44  Pac.  069. 

i»  See  People  v.  Bidletnan,  104 
Cal.  608,  88  Pac  602;  and  aee  Estate 
of  Piper,  147  CaL  606,  82  Pac.  246. 

I*  See  section  151,  ante.  If  tbo 
bill  be  so  badly  prepared  as  to  be  un- 
intelligible, it  will  be  disregarded. 
Caldwell  v.  Parks,  50  CaL  502.  See 
Walbrly  V.  Qreene,  104  Cal.  208,  37 
Pac.  890,  for  suggeetioDS  with  respect 
to  an  ideal  bill  of  exceptions. 

"•  See  Hanna  v.  De  Oarmo,  140 
Cat.  172,  73  Pac.  830,  where  tbe  su- 
preme eoQTt  declined  to  review  as 
exception  to  a  nonsuit  becaase  of  tiin 
failuTe  of  the  appellant  to  state  Ua 
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no  exceptions  it  is  not  a  bill  of  exceptions,  and  mere  staten 
of  facta  accomplish  notlung  and  illnatrate  nothing.  Such  a  d 
ment  is  wholly  without  value.'*" 

When  the  bill  is  settled  the  presumption  is  (unless  the  cont 
affirmatively  appears)  tiiat  it  contains  all  the  evidence  and  o 
matter  material  to  the  exceptioniB  assigned.'* 

It  is  proper  to  note,  what  must  be  manifest  already,'  howi 
that  matter  whose  place  is  in  the  jadgment-roll,  as  finding 
fact  and  conclusions  of  law,  supplemental  and  final  decrees,  j 
ments,  orders,  notices  of  appeal  and  proof  of  service  thereof, 
the  clerk 's  certificate  that  an  undertaking  oa  appeal  has  been  i 
should  not  be  included  in  a  bill  of  exceptions.  Nor  should 
matter  subsequent  to  the  order  appealed'  from,  as  the  notice  ot 
peal,  or  the  undertaking,  be  properly  included  in  a  bill  of  ea 
tions.'" 

Under  the  provisions  of  Rule  XXIX  of  the  supreme  court,  ai 
vits,  documents,  papers,  and  other  matter,  requiring  identifies 
and  authentication  before  it  can  be  used  on  appeal,  must  bt 
corporatcd  in  a  bill  of  exceptions.  This  is  in  response  to 
necessity  for  identification,  and  a  convenient  method  of  accomp 
ing  that  fact,  and  not  because  of  any  rule  of  law  above  outli 
This  subject  will  be  more  fully  treated  hereafter.'" 

§  259.  Contenti  of  a  Bill  of  Exceptions  Settled  After 
Trial — Spedflcationf. — Section  648,  quoted  in  the  preceding 
tion,  provides  that  * '  when  the  exception  is  to  the  verdict  or  decii 

exception   in    the    mbstaDtive   fonn,  appellant.    Harean    t.     Btanlej- 

mnA  contented  biniielf  with  transcrib-  Colo.   43,   3ft   Pac.    108ft;    also, 

Ing  eo  mucli  of  the  Teporter's  notra  ertsoo    r.    People,    20    Colo.    2T( 

a*  indicated  that  an  exception  to  the  Poe.  326;  Neebit  v.  People.  19 

Tilling  had  been  taken.    Other  eaeee  441,  36  Pae.  E21;   In  ra  Bobei 

illuetratiTO   of    the   point   are    to   be  Colo.  52S. 

foand  among  those  cited  above;   and  ^*^  8e«   Estate    of   Cbrpenter, 

tee  cases  cited  below.  Cbl.  6S2,  80  Pac.  1S2. 

This  rule  bas  been  beld  to  appl^  to  "  And  see  section  152,  (M(«; 

a  case  where  the  question  was  upon  look  at  People  v.  EnsHsh,  B2  C^l 

the     constitutionality     of    a    statute.  and    People   t.   Coulter,   14&  Ca] 

'  The  supreme  court  held  that  while  it  78  Pac.  348. 
wonld  take  Judiciai  notice  of  the  un-  u  See    White   t.    White,    112 

eouatitutionality    of     the    act,     there  577,  44  Pa«,  1026.     As  to  what  i 

mnat  be  a  bill  of  exceptions,  shoniuK  what  is  not  a  part  of  tlie  jadjifi 

the  facta  and  the  application  at  the  roll,  and  what  should  and  what  s 

atatute  in  such  a  way  as  to  bring  the  not  be  included'  in  bills  or  statm 

error  if  th*  lower  cotirt  and  the  un-  see  section  230,  ante,  partieularlj 

corstitiiticinnlity    of    the    statute    to-  correoDondinft  to  note  18. 
getber  «o  aa  to  ahow  lnjui7  to  the  i*  See  section  2S4,  pott. 
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upon  the  ground  of  the  iDsuffiuienc^  of  the  evidence  to  justify  it, 
the  objectioD  must  specify  the  particulars  in  which  such  evidence  is 
ttUeged  to  be  insufficient."  Accordingly,  it  is  settled  that  a  verdict 
or  other  decision  of  fact  will  not  be  reviewed  on  the  ground  of 
the  insufficiency  of  the  evidence  to  justify  it,  unless  the  bill  of 
exceptions  contains  specifications  of  the  particulars  wherein  the 
evidence  is  alleged  to  be  insufficient.'  The  language  above  quoted 
requiring  the  bill  of  exceptions  to  contain  specificationa  of  the 
insofficiency  of  the  evidence  is  similar  to  the  language  of  the  sec- 
tion requiring  such  specifications  in  a  statement  on  motion  for  new 
Irial,'  and  the  purpose  of  the  two  requirements  is  the  same.  The 
ipecifications  of  the  insufficiency  of  the  evidence,  therefore,  to  be 
[>l&ced  in  a  bill  of  exceptions  prepared  under  section  650  are  the 
tame  as  those  to  be  placed  in  a  statement.  And  as  the  latter  have 
jeen  fully  treated  of  in  another  place,'  it  is  unnecessary  to  go  over 
he  ground  here. 

Are  specifications  of  error  necessary  in  a  bill  of  ^ceptiona  settled 
mder  section  650)  Specifications  of  error  are  expressly  required 
n  a  statement  on  motion  for  new  trial  under  the  code ;  *  and  the 
lecessity  for  placing  them  in  statements  under  the  old  Practice 
let  arose  from  express  provisions  of  the  statute.'  There  is,  how- 
iver,  no  provision  requiring  them  to  be  placed  in  a  bill  of  excep- 
ions  under  the  code,  and  it  is  well  settled  that  they  are  not 
■equired.  In  the  case  of  Miller  v.  Wade*  a  contrary  opinion  was 
mtten  into  the  decision  by  the  justice  who  delivered  the  same; 
lut  inasmuch  as  it  did  not  receive  the  concurrence  of  a  majority 
if  the  court  it  cannot  be  regarded  as  a  ruling,  although  it  is 
ometimes  so  called."     This  opinion  presents  the  contrary  view ; 

"The  assignment  of  error  is  the  pleading  which  points  out  the 
larticular  question  raised  and  passed  upon  in  the  court  below,  and 
iresented  to  this  court  for  review.     The  biQ  of  exceptions  is  in- 

1  Tbome  t.  HRmmond,  46  CSU.  630; 
CfUy  T.  Mack,  49  Cal.  523;  Covenj  v, 
lala,  49  Cal.  552;  Jodm  <r.  Shav.  nt 
■aL  SOS;  Watson  r.  8.  F.  A  H.  B. 
[.  R  Co.,  50  Cal.  523;  Bonner  v 
tnaekeiibaBb,  51  Cal.  ISO;  Speet  t. 
'r^gg,  51  Cal.  19S;  Smith  v.  Law- 
eMe,  53  Cal.  34;  Phillips  v.  Lowery,  ,  o^  „,.:„«   Ufl    ant/- 

4  Cal.  584;  Eider  v.  Edgar,  54  ftl.  7^JT\'   o.'J^     ... 

27;  Pwhai  v.  KuperTei  Oal.  331;  '  87  Cal.  410,  25  Pac.  487. 

Dd  BM  eatee  cited  ia  notM  11  and  *■  Sm  Martin  v.  Scuthem  Paeifie 

2  in  Bection  Z58,  ante.  Co.,  150  CaL  124,  S8  Pac.  701. 
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tended  to  present  tJie  facts  and  the  exception  wbioh  sostains  the 

point  made,  and  thm  r«eerved  for  onr  determination If 

this  were  not  w>,  this  court  would  be  compelled,  instead  of  looking 
to  the  ass^nment  of  errors  for  the  qnestiong  presented,  to  search 
the  whole  transcript  to  find  them;  opposing  counsel  wonld  hare  no 
means  of  knowing  what  points  wonld  be  relied  upon,  until  the 
briefs  were  filed  in  this  court,  and  questions  could  be  urged  here 
that  had  never  been  called  to  the  attention  of  the  court  below  on 
a  motion  for  a  new  trial.  A  different  rule  was  declared  in  one 
case,  in  department,  in  which  a  distinction  is  made  between  a  state- 
ment and  a  bill  of  exceptiona  in  this  respect,  (Shadbume  t,  Daly, 
76  Cal.  355,  18  Pac.  403.)  It  is  true,  as  stated  in  that  case,  that 
the  statute  applies,  in  terms,  to  statements  only,  bat  this  court  has 
held,  in  a  number  of  cases,  that  a  statement  and  a  bill  of  excep- 
tions are  the  same;  and  where  a  bill  of  exceptions  is  used  on  a 
motion  for  a  new  trial,  and  is  thereby  made  to  take  the  place  of 
the  statement,  it  must  contain  everything  necessary  to  present  the 
question  by  a  statement.  Undoubtedly  a  bill  of  exceptions  might 
be  used  where  a  statement  would  not  be  proper,  sod  in  many  cases 
no  specification  of  error  would  be  necessary.  But  where  a  bOl  of 
exceptions  is  used  as  the  basis  of  a  motion  for  a  new  trial,  it  is  a 
statement.  The  court  below  has  a  right  under  the  code  to  have 
specifically  pointed  out  all  errors  relied  upon  in  making  the  motion, 
and  this  court  can  only  be  called  upon  to  pass  upon  such  questions 
as  have  thus  been  specified  and  relied  upon  in  the  trial  court." 

In  Barfield  v.  Irrigation  Co.,*''  Garoutte,  J.,  delivering  the  opinion 
of  the  court,  said: 

"It  is  insisted  upon  the  part  of  the  respondent  that  the  bill  of 
exceptions  cannot  be  considered,  because  no  specification  of  errors 
of  law  are  embodied  therein.  Miller  v.  Wade,  87  Cal.  410,  25  Pac. 
487,  is  relied  upon  to  support  this  position.  But  the  doctrine  there 
declared  failed  to  receive  the  sanction  of  a  majority  of  the  court, 
and  therefore  is  not  authority." 

With  the  exception  of  the  dictum  of  Miller  v.  Wade,  above 
quoted,  no  departure  from  the  settled  rule  is  to  be  found.** 

tb  111  CU.  118,  43  Pm.  406.  ■  Barfleld   y.   Irrigation  Co.,   Ill  Cftl. 

•«  See  Beaj  v.  BuUer,  69  Cal.  572,  118,  43  Pac.  406;  Snell  v.  Pajne.  115 

11  Pac.  463;   Shadbume  v.  Dalj,  76  Cal.    218,    46    Pac    1069;    Smith    v. 

Cal.  355,   18  Pac.   403;   Eagmaii  t.  Bmith,  119  Cal.  133,  48  Pac  730,  61 

Williams,  88  CaL  146,  25  Pac.  1111;  Pac.  183;  Harper  t.  Gordon,  128  Cal. 
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Spedflcations  are  not  required  In  flrimiaal  proeeedings,  for  the 
simple  reason  that  bills  of  eiceptioiiB  la  eriminal  proceedings  have 
been  dispensed  with.* 

§  260.  FreiantatioD  for  Settlemait,  8etU«meDt,  Engroument, 
Atitbiantioation,  and  THing  of  Bill  ot  Ezoaptiona.— When  the 

amendments  to  the  -propoaed  bill  have  been  served,  section  650  * 
prescribes  the  following  coarse  of  procedure : 

"The  proposed  bill  and  amendments  must,  within  ten  days  there- 
after, be  presented  by  the  party  seeking  the  settlement  of  the  bill 
to  the  jadge  who  tried  or  heard  the  case,  apon  fire  days'  notice  to 
the  adverse  par^,  or  be  delivered  to  the  clerk  of  the  court  for 
the  judge.  When  received  by  the  clerk  he  most  immediately  de- 
liver them  to  the  judge  if  he  is  In  the  county;  if  he  is  absent  from 
the  county,  and  either  party  desires  the  papers  to  be  forwarded 
to  the  jndge,  the  clerk  must,  upon  notice  in  writing  of  snch  party, 
immediately  forward  them  by  mail  or  other  safe  channel;  if  not 
thus  forwarded,  the  clerk  must  deliver  tbcon  to  the  jndge  immedi- 

N.  W.  43,  in  »11  of  wMch  it  wa«  held 
thftt  elTon  of  l»w  must  be  specified  in 
tbe  bilL  These  deciaioni  were  prior 
to  ebaoge  ot  procties  diEpeasiiig  with 
bill  of  eieeptioos  in  new  tritd  pra- 
eeedinga  and  on  a-ppeal  in  Nartb 
Dakota. 

r  See  section  124S,  California  Penal 
Code.  Tbe  old  pnctlee,  ai  it  existed 
prior  to  tbe  amendments  of  1909,  and 
tbe  easel  which  illustrate  the  aame,  are 
reviewed  in  People  v.  Coalter,  14S  Cal. 
66,  78  Pac.  348.  Attention  i*  parke- 
nbirl?  directed  to  the  digsenting  opin- 
ion of   Chief  Justice  Beatty  in  thR,t 


Tbe  early  ceae  of  Kelly  t.  Uack, 
40  Cal.  523,  sometimes  rsfened  to, 
doea  not  amount  to  a  deeiiion  on  tba 

Tbe  mla  bat  been  followed  in  other 
states.  Nord  *.  Boaton  etc.  Co.,  30 
Uont.  46,  75  Pm.  681. 

Notwithstanding  the  fact  that  bills 
of  esceptions  on  motion  for  new  trial 
are  eaaentlaUj  t^  aame  a«  statements 
for  tbe  same  purpow,  the  mie  as  to 
■peciflcationa  of  error  remains  effee- 
tiTe  with  reepeet  to  sneb  bills  of  ez- 
Mptiona.  Bond  t.  Hnrd,  31  Mont. 
314,  7S  Pac.  579,  3  Ann.  das.  566; 
and  see  Oilltee  t.  Clarke  etc.  Co.,  3Z 
Moot.  320,  80  Pae.  370. 

But  eee  Elstad  v.  Andonon,  2  N. 
D.  1«7,  4«  N.  W.  659,  Gonid  t. 
Elevator  Co.,  2  N.  D.  B16,  50  N.  W. 
069,  Pickert  v.  Bugg,  1  N.  D.  230, 
46  N.  W.  446,  BUliogsley  v.  Hiles,  6 
a.  D.  445,  61  N.  W.  6S7,  Hostetter 
T.  Elevator  Co.,  4  N.  D.  357,  61  Pae. 
49,  Chandler  v.  Kennedy,  8  8.  D.  56, 
66  N.  W.  439,  SebmiU  v.  Heger,  5  N. 
D.  165,  64  N.  W.  M3,  Nelson  v. 
Jordethl  15  6.  D.  46,  87  N.  W.  140, 
Dayis  t.  Cook,  9  8.  D.  319,  69  N.  W. 
18,  TootlQ  y.  Fetrie,  8  8.  D.  19,  65 


I  The  portion  of  section  650,  qaoted 
in  the  text,  is  the  same  aa  was 
amended  in  1S74.  Prior  to  ttat  time 
the  only  procedure  prescribed  was  that 
the  bill  should,  "upon  one  day's  notice 
to  the  adverse  party,  at  any  time  after 
such  ruling  is  made,  and  within  thirty 
days  after  the  entry  ot  judgment,  be 
presented  to  tbe  judge  and  settled  as 
provided  in  the  preceding  eectioD." 

And  tbe  provision  of  "the  preceding 
section"  referred  to  waa  as  follows: 
"It  must  be  conformable  to  the  truth, 
or  be  at  the  time  corrected  until  it  is 

7.      so,  and  signed  bj  the  judge  and  filed 

•S      with  the  clerk," 
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ately  after  his  return  to  the  comity.  When  received  fwii 
clerk,  the  judge  most  designate  the  time  at  which  he  will 
the  bill,  and  the  clerk  must  immediately  notify  the  parties  oi 
designation.  At  the  time  designated  the  judge  must  settl 
bill.  The  biU  must  thereupon  be  engrossed-  and  presented  i 
judge  to  be  certified,  by  the  party  presenting  it  within  ten 
If  the  action  was  tried  before  a  referee,  the  proposed  bill,  wil 
amendments,  if  any,  must  be  presented  to  such  referee  for  i 
ment  within  ten  days  after  service  of  the  ameadmentg,  upon  i 
of  five  days  to  the  adverse  party,  and  thereupon  the  referee 
gettle  the  bill.  If  no  amendments  are  served,  or  if  served  a 
lowed,  the  proposed  bill  may  be  presented,  with  the  amends 
if  any,  to  the  judge  or  referee  for  settlement  witfaont  notice  1 
adverse  party. 

"It  is  the  duty  of  the  judge  or  referee  in  settling  the  h 
strike  out  of  it  all  redundant  and  useless  matter,  so  that  tl 
ceptioQS  may  be  presented  as  briefiy  as  possible.  When  se 
the  bill  must  be  signed  by  the  judge  or  referee,  with  his  certi 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be  filed 
the  clerk." 

The  presentation  of  the  bill  for  settlement  must  be  upon  n 
If  no  notice  be  given  the  judge  may  refuse  to  settle  it.' 
presentation  is  similar  to  the  presentation  of  statements  for  e 
ment,  and  the  observations  in  section  153  will  apply  here. 
the  duty  of  the  judge  to  settle  the  bill  when  properly  prese 
if  the  party  has  not  lost  his  right  to  have  a  bill,  and  if  he  r 
to  perform  such  duty  he  may  be  compelled  by  mandamus  to : 
the  bill  one  way  or  the  other,  but  not  in  any  particular  way. 
he  refuse  to  allow  any  particular  exception  the  party  may  f 
to  the  supreme  court  for  leave  to  prove  the  exception.*  Th 
is  to  be  settled  in  the  same  manner  as  statements  are  settled.*  . 
being  settled  the  bill  must  be  engrossed ;  •  and  when  engross 
must  be  authenticated  by  the  signature  of  the  judge.  A  sti 
tion  by  the  parties  is  insufficient.'  The  certificate  must  he  : 
in  the  court  below  within  a  reasonable  time  after  presentation 

I  8e«  cases  cited  in  note  6a,  Kction  *  8«e  Mction  15S,  ante. 

T  Gee   T,    Terrio,   55   Cal.   38 
WHS  Otherwise  nni^er  tbe  code  ai 
enacted.    Sarver   v.   Oarcia,   49 
21B ;  and  aee  aeetion  157,  ante. 
«  aeetion  154,  ante. 
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eertificate  n^ed  at  the  time  the  case  is  on  argameiit  in  the  bu- 
prema  coart,'  or  written  on  a  fly-leaf  of  the  transcript,*  is  insuf- 
ficient. It  should  be  before  the  statement  is  filed  in  the  court 
below."  The  observations  in  section  158  herein  as  to  the  authentica- 
tion of  statements  will  apply  here.  After  being  duly  authenticated 
the  bill  should  be  filed  with  the  clerk.'^ 

Bills  of  exceptions  may  in  certain  cases  be  amended  after  being 
settled  and  filed.  What  has  been  said  in  section  160  respecting 
the  amendment  of  statements  is  applicable  in  this  connection. 

a  E«ner  t.  L«wia,  Nt  Ckl.  4M.  »  Keller  t.  Lewis,  96  Cal.  466;  bnt 

•  Look  «t  ^niscm  T,  Doo^wrtT,  IS      me  Marble  v.  Fkj,  4B  CaL  BBS. 
CsL  84.  u  Sm  wetlon  159,  mOt. 
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CHAPTER  XLVL 

EECORD  ON  APPEAL  FROM  AN  ORDER. 

I  881.  Becord  o&  appeal  from  an  order  under  the  old  Practice  Aet. 

I  K2.  Beeoid  on  appeal  from  an  order  under  the  code. 

I  263.  Preparation  of  a  bill  of  exceptions  on  an  appeal  from  an  order, 

I  SU.  Identilleation  of  the  paperi  used  on  the  hearing  in  the  court  below. 

§  261.  Beoord  on  Appeal  from  an  Order  Under  the  Old  Prao- 
tlee  Act. — The  record  on  appeal  from  an  ord«r  granting  or  re- 
fusing a  new  trial  has  been  considered  elsewhere.*  It  is  here 
proposed  to  consider  what  is  the  record  on  appeal  from  orders 
other  than  on  motion  for  new  triaL  The  provisions  of  the  old 
Practice  Act  were  as  follows : 

"Sec,  338.  When  the  par^  who  has  the  nght  to  appeal  wishes 
a  statement  of  the  ease  to  be  annexed  to  the  record  of  the  judg- 
ment or  order  he  shall,  within  twenty  days  after  the  entry  of  such 
judgment  or  order,  prepare  such  statement,  etc."* 

[The  statement  here  provided  for  was  the  statement  on  appeal 
which  has  been  treated  of  in  chapter  14.  When  used  on  appeal 
from  an  order  it  was  to  be  annexed  to  the  order.'  ] 

"Sec.  343.  The  provisions  of  the  last  five  preceding  sections 
[providing  for  the  statement  on  appeal  above  referred  to]  shall 
not  apply  to  appeals  taken  from  an  order,  made  at  a  special  tenn 
upon  affidavits  filed;  but  such  affidavits  shall  be  annexed  to  the 
order  in  the  place  of  the  statement  mentioned  in  those  sections."* 

"Sec.  346.  On  an  appeal  from  a  final  judgment  the  appellant 
shall  furnish  the  court  ....  the  judgment-roll  and  statement 
antiexed.  ....  On  an  appeal  ....  from  an  order  ....  the  ap- 
pellant shall  furnish  the  court  with  ....  a  copy  of  ike  papers 
used  on  th£  hearing  of  the  court  below "* 

>  See  Beotlon  168,  ante.  Lam    of    1854,    p.    64.    No    further 

*  Lawe  of  1851,  p.  lOS.  For  change  was  made  until  tbe  adoption 
amen<1mentg  of  this  section,  see  tec-       of  the  Code  of  Civil  Procedare, 

tion  253,  ante.  >  Lam  of   1851,  p.   106;   atnended 

>  See  section  342;  liBwa  of  1851,  in  1854  (see  Lam  of  1854,  p.  M), 
p.  105;  LawB  of  1863-64,  p.  247.  and  in  1864.     Bee  Lam  of  1863-64, 

*  Lam  of  1851,  p.  105.  In  1854  p.  S47.  But  it  i>  not  material  to  the 
thi>  eection  was  amended  to  aa  to  question  in  hand  to  give  the  changes 
omit  tbe  words  "nX  a  special  term."      madn  by  theae  ■"""■^™"**i 
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The  rules  establialied  by  these  pToviidoiu,  onder  the  constrac- 
tion  given  to  them  by  tlie  supreme  coart,  were  as  follows: 

(a)  Section  343  applied  only  to  appe&lable  orders.*  Orders 
whddi  were  not  appealable  bot  which  necessarily  affected  the  judg- 
ment were  reviewable  on  appeal  from  the  judgment.'  And  since 
there  was  no  provision  for  annezing  affidavits  to  the  judgment- 
roll,  such  orders  could  be  reviewed  <mly  in  a  statement  on  appeal 
prepared  under  section  338.* 

(ft)  Appealable  orders,  if  mads  upon  affidaviti  alone,  could  be 
reviewed  on  the  affidavits  properly  identified,  without  a  statement.* 

(c)  But  appealaUe  orders  not  made  upon  affidavits  alone,  but 
made  upon  affidavits  and  other  evidence,  required  a  statement  on 
appeal  at  least  as  to  the  other  evidence.**  But  this  did  not  apply 
to  orders  made  partly  upon  the  complaint  and  partly  upon  affi* 
davits,  such  orders  being  reviewable  without  a  statement,'*  under 
section  343. 

{d)  The  methods  above  mentioned  were  the  only  methods  in 
which  orders  could  be  reviewed.""  In  no  ease  could  an  order 
be  reviewed  on  a  bill  of  exceptions.*^  And  documents  printed 
in  the  transcript  which  were  not  affidavits  properly  identified, 
and  were  not  incorporated  in  a  statement  on  appeal,  could  not  be 
considered." 

(«)  The  record  on  appeal  from  an  order  terminated  with  the 
order,  and  could  not  be  made  to  embrace,  subsequent  proceedings.** 

§  262.  Becord  on  Appeal  from  an  Order  Under  the  Code  of 
OivU  Procedure. — As  the  code  was  first  enacted  it  contained  no 
provision  for  statements  of  any  kind.*    Nor  did  it  contain  any 

•  stone  T.  stone,  IT  Cal.  S13.  Wetherbes  t.  CkrroU,33C>1.549;  Bog- 
T  Ab  to  which  no  MCtion  196,  onU.       eis  v.  Parish,  35  Cat.  127;   People  t. 

•  N.  ft  8.  C.  Co.  V.  Kidd,  43  Cal.  Doe,  45  Cal.  43;  Crow  v.  Zane,  46 
180;    Stone   t.    Stone,    17    CaL    513;       CtX.  8». 

Poote  T.  Canlfleld,  4$  Cal.   107:   Me-  lo  OagliaTdo    v.    CMppen,    32    Cal. 

I^bee  T.  Randall.  41  Ckl.  138;  Dooljr  S62. 

W.  Norton,   41   Cal.   439;   Caulfield  t.  »»•  Wetbarbea   V.    CarroU,   83    Cal. 

poti,  45  CaL  221;  and  look  at  Estate  S49. 

of  Amaz,  45  Cal.  259.  "  People  t.  Doe,  45  Cal.  43 ;  Caul- 

•  Paine  v.  Linhill,  10  Cal.  370;  field  t.  Doe,  45  Cal.  221;  Wetherbea 
StOQO  r.  Stone,  IT  Cal.  51S ;  Wether-  t.  Carroll,  33  Cal.  549. 

•bee  T.  Carroll,  33  Cal.  549;  Oagliardo  i:  Ritter   v.    Mason,   11    Cal.    214; 

T.    Crippen,    22   Cal.    362;    People   v.  Oordon  t.  Clark,  22  Cal.  633;  and  aee 

Doe,   45   CaL   43;   Croea   t.   Zane,   45  geDerall;  section  285. 

Cal.  S9.  '*  Coombs  v.  Hibberd,  45  Cal.  174. 

>>  E&gffia   T.   Claik,   28   CaL    162;  i  Upon   this   ^onnd,   where  a   mo- 

LefflngweU   t.   Oriffing,  20  CaL   192 ;  tion  for  new  tri«l  wh  made  after  tba 
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prQvinon,  lake  that  of  aection  343  of  the  old  Practice  Act,  U 
efFect  that  on  an  appeal  from  on  order  the  supreme  court  sb 
be  famished  with  copies  of  the  papere  used  at  the  heario 
the  court  bdow.  The  sole  record  on  appeal  from  orders  o 
kinds  -was  a  bill  of  exceptions.*  The  amendments  of  1874  i 
duced  some  changes.  It  will  be  convenieDt  to  'ctmsider  gepar 
the  different  kinds  of  orders. 

1.  Where  the  Order  is  not  Itself  Appealable,  but  u  Reviev 
on  Appeal  from  the  Judgment. — As  haa  been  shown,  interme 
orders  Deceesarily  affecting  the  judgment,  but  not  themaelvei 
subject  of  appeal,  are  reviewable  on  appeal  from  the  judgn 
In  such  case  the  appeal  must  be  from  the  judgment,  and  the 
record  that  can  be  osed  is  the  one  designated  by  the  statute  a 
record  on  appeal  from  the  judgment,  viz.,  the  jadgment-rol 
eluding  a  bill  of  exceptiona  if  one  be  prepared.*  There  is  no 
vision  for  annexing  affidavits  or  similar  documents  to  the  ; 
ment-roll.  And  consequently  for  an  appeal  of  this  charactei 
papers  and  other  evidence  upon  which  the  order  is  made 
be  incorporated  in  a  bill  of  exceptions,  **  prepared  either  ai 
time  the  order  is  made  or  subsequently,  as  is  pointed  ont  in  ani 
place.'  The  provision  of  the  old  Practice  Act  with  referen< 
non^pealable  orders  was  much  the  same.  Under  it  orders  o 
character  mentioned  were  to  be  reviewed  upon  a  statement  oi 
peal  annexed  to  the  judgment-roll.* 

Where  the  order  is  reviewable  on  an  appeal  from  the  judg 
the  matter  applicable  thereto  may  properly  be  embodied  in  thi 


codA  took  effMt,  upon  a  ■EBtement 
and  was  granted,  toe  order  was  re- 
Teraed,  the  court  balding  tbat  it  ought 
to  have  been  made  apon  a  bill  of  ex- 
ception*. Kellj  y.  LarkJn,  47  CaJ.  58. 
As  to  the  record  on  appeal  from  or- 
den  oD  motion  for  new  trial,  see  sec- 
tion 168,  antt. 

1  The  provision  of  the  California 
code  as  first  enacted  ma  a*  follows : 

"Sec.  951.  On  appeal  from  a  judg- 
ment rendered  on  an  appeal  or  from 
an  order,  except  an  order  granting  or 
lef using  a  new  trial,  the  appellant 
must  furnish  the  court  with  a  oopj 
of  the  notice  of  appeal,  the  judf^ment 
or  order  appealed  from,  and  of  the 
hill  of  exrtptiona  relating  thereto." 

Under  this  provision  it  waa  held  in 
Groxidal  t.  Bastanchore,  47  CaL  1^7, 


that  an  order  opening  a  default 
on  afBdavite  could  be  reviewec 
on  a  bill  of  exceptions.  So  in 
V.  BaelJ,  47  Cal.  162,  it  vras  hel. 
a  bill  of  exceptions  was  neceMa 
the  review  of  an  order  made  npo 
davits,  denjing  a  motion  for  i 
tinuanee.  And  see  note  1  abov^ 
to  continuance  in  criminal  case 
People  V.  Weaver,  47  Cal.  106;  ] 
V.  Ashnauer,  47  Cal.  Se. 
■  8e«  secftioD  \96,  ante. 

*  See  seotions  229,  255,  ante. 
<•  See,   gsnerallj,   Welch   v. 

S4  CaL  211 ;  and  fallowing  disc 
and  citatiODB. 

t  As  to  which  see  sections  ! 
2S0,  ante. 

•  Sw  section  261,  ante. 
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exceptions  prepared  on  th&t  appeal ;  but  it  may  be  included  in 
wparate  bill,  if  desired,  and  it  bas  been  held  that  the  mere  fact 
hat  the  bill  was  technically  presented  for  settlement  and  use  on  an 
peal  from  the  order,  from  which  no  direct  appeal  lies,  cannot 
eclude  its  nse  for  the  purpose  of  reviewing  such  order  on  the 
peal  from  the  judgment,"  •* 

2.  Where  the  Order  is  Itself  Appealable. — With  reference  to  ap- 
alable  orders  there  was,  under  the  Practice  Act,  an  apparent 
itinction  between  orders  made  on  documentary  evidence  and 
ders  made  on  evidence,  in  whole  <^  in  part,  of  a  different  char- 
ter. This  distinction  was  based,  presumably,  upon  the  fact  that 
icumentary  evidence,  when  properly  identified,  might  be  used 
I  the  appeal  without  being  embodied  in  a  hill  of  ^ceptions,  while 
her  evidence  must  neeessarily  be  incorporated  in  some  rec'ord,  and 
old  not  be  set  out  at  large  in  the  body  of  the  transcript.  This 
atinction  was  carried  forward  and  continued  under  the  code, 
id  because  of  a  similarity,  ezistisg  between  the  Practice  Act  and 
ction  951  of  the  Code  of  Civil  Procedure,  the  latter  was  con- 
rued  to  apply  to  orders  made  on  documentary  evidence  only. 
s  above  stated,  this  section,  as  first  enacted,  required  a  bill  of 
:eeption8  in  every  case.'  But,  as  amended  in  1874,  the  section 
as  follows : 

"Sec.  951.  On  appeal  from  a  judgment  rendered  on  an  appeal, 
'  from  an  order,  except  an  order  granting  or  refusing  a  new 
ial,  the  appeUant  must  furnish  the  conrt  with  a  copy  of  the 
)tice  of  appeal,  of  the  judgment  or  order  appealed  from,  and  of 
'.e  papers  used  on  the  hearing  in  the  court  below." 
Under  this  provision  it  was  held  that  the  "papers  used  on  the 
uring  in  the  court  below,"  on  being  propwrly  identified,  might 
i  used  on  appeal  without  being  incorporated  in  a  bill  of  exeep- 
ons.  This  was  decided  in  Pieper  v.  Centinella  Land  Co.,*  in 
hich  case  Thornton,  J.,  delivering  the  opinion  of  department  two, 
id: 

»»  See  Foley  r  Pnlej,  120  Oil.  33,  Clifford   t.    AUmm,   81   CaL   528,   24 

•  Am.  Bt.  Itep.  147,  52  Pac.  122.  Pat.  292. 

*°  fit^*"!*"  ?°  i-'te'T"^'''","-  T  8m  note  2,  ^pro.     For  reffrence 

T   of   thie    *^npt;o»    '"    ""t.    "J  to  eorre.poiKli;K   provuione   of  other 

leepbon  to  the  verdiot  or  de^is^D  '  ^    eeTnote  3a,  Mction  229,  ante. 

the  sense  used  in  section  939,  Code  i      "                 i                       • 

'  CTivil  Procedure.     Hecee,  no  speci-  ■  56  Cal.  173.     At  to  id«iLtiQcation, 

:Miona  of  inmffiiciencj  ura  required,  see  section  264,  pott. 
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"An  objection  is  tak«n  by  the  respondeot  that  the  papen 
claimed  to  have  been  used  on  the  moti<m  in  the  conrt  below  cannot 
be  looked  at  on  this  appeal,  because  not  embodied  in  a  bill  of  ex- 
ceptions. As  the  statute  was  at  the  time  the  motion  was  made 
(io  1879)  the  bill  of  exceptions  was  not  necessary  to  bring  np 
such  papers.  (See.  951,  Code  Civ.  Proc.)  In  1874  this  section 
was  changed  by  striking  out  of  th«  last  clause  these  words,  'and 
of  the  bill  of  exceptions  relating  thereto,'  and  inserting  in  their 
place  the  following:  'And  of  the  papers  used  on  the  hearing  in  the 
oourt  below.'  With  this  change  in  the  statutes  we  cannot  see 
that  a  bill  of  exceptions  is  neoessaiy  under  the  circumstances. " 

This  section,  as  quoted  above,  and  as  constnied  in  the  foregoing 
decision,  no  doubt  applied  to  all  appealable  orders  (except  orders 
on  motion  for  new  trial)  made  on  papers,  or,  in  other  words,  upon 
any  land  of  documentary  evidence.  In  this  respect  it  was  deemed 
to  be  subject  to  a  similar,  but  somewhat  broader,  application  than 
the  corresponding  provisions  of  the  old  Practice  Act,  which  ap- 
plied to  affidavits  only,  and  not  to  other  kinds  of  documectary 
evidence,*  while  the  section  under  consideration  clearly  applied 
to  all  kinds  of  documentary  evidence,  or  "papers."  With  refer- 
ence to  sach  papers,  it  seems  clear,  from  the  language  of  the  code 
and  from  that  of  the  case  cited,  as  well  as  analogous  decisions 
under  the  Practice  Act,  that  they  were  a  part  of  the  record  on 
appeal  on  being  properly  identified ;  *<*  in  other  words,  that  they 
need  not  be  embodied  in  a  bill  of  exceptions.  Evidence  of  an- 
other character,  as  heretofore  stated,"^  required  to  be  incorporated 
in  a  statement ;  and,  for  that  reason,  as  above  suggested,  section  951 
was  regarded  as  being  applicable  to  appealable  orders  made  on 
documentary  evidence  only."  Nevertheless,  an  appellant  might 
make  use  of  a  bill  of  exceptions  if  be  so  desired,  and  it  was  sug- 
gested that  the  certificate  of  such  a  bill  would  serve  as  an  identifica- 
tion of  the  papers  used. 

The  case  of  Pieper  v.  Centinella  Land  Co.,  above  quoted,  was 
first  questioned,  then  distinguished,  and  finally  overruled,  as  to 
the  principle  there  enunciated  to  the  effect  that  a  bill  of  exceptions 
might  be  dispensed  with  after  identification,"  aid  it  was  held  that 


»  See  section  S61,  subdivision   (c), 

'0  As  to  identiftcation,  see  wetioii 
£64,  poft. 
iM  See  section  261,  ante. 


"  Sea  section   281,   onle,   tnd  see 

II  This  gabject  !■  tbonnighly  eoTMed 
fn  MctioB  8M,  pott,  u  to  idantiflct* 
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there  was  so  stataUtry  aathority  for  ideotiflcatioa  sach  aa  was 
regarded  as  a  prerequisite  in  esses  of  this  description,  and  even  if 
there  were,  the  "papers"  were  not  a  part  of  the  judgment-roll, 
even  after  identification,  unless  properly  embodied  in  a  bill  of 
exceptions,  and  could  not,  therefore,  be  incorporated  in  the  record 
on  appeal  withont  being  so  embodied;  or,  if  they  were,  they  oould 
not  be  considered  by  the  appellate  court**  Orders  upon  docu- 
mentary evidence  were,  tor  this  reason,  placed  upon  the  same  foot- 
ing &8  orders  upon  evidence  in  whole  or  in  part  oral.  Both  re- 
quired to  be  embodied  in  a  bQl  of  exceptions.  The  last  vestige  of 
the  former  distinction  between  the  two  classes  of  orders  was  thus 
obliterated,  tmd  section  951  has  since  been  regarded  as  clearly 
applicable  to  orders  of  both  classes.  The  adoption  of  Bole  XXIX 
cannot  be  said  to  restore  that  distinction.  A  bill  of  exceptions  is 
required  in  every  case,  whether  the  order  is  based  upon  oral  or 
documentary  evidence  or  both ;  **  whether  made  before  or  after 
judgment." 

If  the  matter  to  be  presented  on  the  appeal  is  already  of  record, 
or  appears  npon  the  face  of  the  judgment-roll,  a  bill  of  exceptions 
is  not  necessaiy.  In  the  case  of  Nash  v.  Harris,"  McKee,  J.,  de- 
livering the  opinion  of  the  court,  said: 

"But  according  to  section  647  of  the  Code  of  Civil  Procedure 
an  appealable  order  'is  deemed  to  have  been  excepted  to.'  Yet  a 
party  who  has  excepted  to  a  decision  of  a  court,  whether  he  ex- 
cepted in  person  at  the  time  the  decision  was  made  or  is  deemed  in 
law  to  have  excepted,  must  in  statutory  or  reasonable  time  after 
his  exception  avail  himself  of  the  right  to  reduce  the  same  to  writ- 
ing, and  take  the  ateps  required  by  law  to  have  the  biU  of  excep- 
tions settled  and  signed  by  the  judge." 

The  case  in  which  this  was  said  was  correctly  decided,  because, 
as  appears  from  the  report,  the  papers  used  on  the  hearing  in  the 
court  below  were  neither  identified  nor  embodied  in  a  bill  of  excep- 
tions. As  was  said  by  the  court,  "none  of  these  documents  is  in 
any  way  anthenticated. "  And  the  language  quoted  is  true  of 
some  orders.    Thus  orders  made  in  the  absence  of  a  party  are 

"  See  lection  264,  poit,  where  tbis  i>  As   to   tbe   prepamtian   of  bills 

^  aobject  is  tatir  diseussed  noder  the  of  eseeptiou  on  orders,  see  Mction 

head  of  ideatiBcfttioD.  263,  pott, 

I*  Tbe    esflea    in    anpport    of    this  >«  57  C«I.  242.     See  Granite  Maun- 

Bxiomfttie  rula  ax*  partially  collected  tsin  Co.  v.  Weinatein,  7  Mont.  340,  IT 

is  tbe  Mction  on  Idantiflcsitiou  (sec-  Fac.  108. 
turn  204,  pMt), 
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emed  to  have  been  excepted  to,"  and  man;  of  them  require  a 
1  of  exceptions.  But  it  is  not  aniTersally  tme  that  orders  and 
cisioDs  which  are  "deemed"  to  have  been  excepted  to  reqoire  a 
1  of  exceptions.  For  onder  section  647  of  the  code  the  findings 
a  jndge  are  deemed  to  have  been  excepted  to;  bat  where  the 
dings  are  contradictory  or  ancertain,  or  against  admisaiocB  in 
i  pleadings,  no  bill  of  exceptions  is  necessary.  So  where  the 
estion  ia  whether  the  findings  support  the  judgment  no  bill  of 
ceptiona  is  necessary."  So  under  the  section  mentioned  an  order 
itaining  or  overruling  a  demurrer  is  deemed  to  have  been  ex- 
pted  to ;  but  no  one  would  contend  that  a  bill  of  exceptiona  ia 
ceasary  to  present  a  question  arising  on  demurrer  to  a  pleading. 
le  distinction  is  that  in  some  cases  the  matter  in  support  of  the 
ception  is  already  of  record  while  in  others  it  is  not.  In  the 
iguage  of  Rhodes,  J.,  in  Smith  v.  liawrence,"  "neither  a  bill  of 
ceptions  nor  a  statement  is  required  where  the  record  already 
esents  the  question  of  law  and  the  decision  of  the  court."  ** 
As  to  recitals  in  an  order,  see  generally  section  231. 

§  263.  Preparations  of  a  Bill  of  Exceptions  on  Appeal  tnm 
Order. — In  the  preceding  section  the  cases  in  which  a  bill  of 
eeptions  is  the  proper  record  on  appeal  from  an  order  have  been 
ited.  As  ^own  elsewhere,  all  bills  of  exceptions  settled  after 
}  trial,  whatever  may  be  the  purpose  for  which  they  are  in- 
ided,  are  prepared  under  section  650  of  the  code,  the  only  differ- 
ae  being  as  to  the  time  in  which  the  proposed  bill  must  be  served.* 
le  preparation  of  sucb  bills  has  been  considered  in  sections  257, 
S,  259,  and  260  of  this  treatise.  Bills  of  exceptions  settled  at  the 
ae  of  the  decision  are  prepared  under  section  649  of  the  code,  and 
i  considered  in  section  256,  herein. 

g  264.  Identification  of  th«  Papers  Used  on  the  Hearing  in 
t  Court  Below. 

L  Under  the  Old  Practice  Act. — As  has  been  shown  in  section  262 
this  treatise  there  are  certain  cases  in  which  affidavits,  or  other 

T  a«etion  647,  Califoraift  Code  of  28  Pan.  £91,  14  L.  B.  A.  688;  Klein- 

il  Procedure.  sebinidt  t.  MeDennott,  12  Mont.  309, 

»  Thompson   t.    Hancock,   51   Cftl.  30   Fac  393,   vaA  eaaea  eiUd,  wher* 

i;   and  see,  geoerttlly,  section  237,  this   rabjeet  wu   dispooed   of   in   »e- 

e.  cordanes   with   the   newa  ontlioed   ia 

■  38  Cat.  24,  99  Am.  Dec.  344.  the  text. 

0  3e«  Bank  of  Commerce  v.  Fuqaa,  »  Ai  to  which,  m*  laeUaa  297,  amU. 
Mont.  2SS,  2S  Am.  SL  Bep.  Ul, 
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papers  naed  on  the  hearing  in  the  court  below  may,  on  being  prop- 
erly identified,  be  used  as  the  record  on  appeal  without  being  incor- 
porated in  a  bill  of  exceptions  or  other  record.  It  remains  only  to 
consider  what  identification  is  sufficient,  and  when  and  by  whom  it  is 
to  be  made.  It  is  manifest  that  some  identification  is  necessary,  for 
otherwise  the  supreme  court  could  not  know  what  papers  were  be- 
fore the  court  below.*  The  provision  of  the  old  Practice  Act  as 
to  the  identification  of  the  afBdavits  npon  motions  generally  was 
contained  in  section  346,  which,  as  enacted  in  1851,*  provided, 
among  otber  things,  that  on  an  appeal  from  an  order  "the  appel- 
lant t^all  furnish  the  court  with  a  copy  of  the  notice  of  appeal, 
the  ....  order  appealed  from,  and  a  copy  of  the  papers  used  on 
the  hearing  of  the  court  below.  Such  copies  to  be  certified  by  the 
clerk  to  be  correct."  In  1854  *  section  346  was  amended,  but  with- 
oat  changing  the  provision  quoted,  so  far  as  the  identification  was 
concerned.  In  1864  *  the  section  was  amended  so  as  to  provide 
that  the  copies  to  be  furnished  the  supreme  court  on  an  appeal  from 
a  judgment  or  order  should  be  "certified  by  the  attorneys  of  the 
parties  to  the  appeal,  or  by  the  clerk,  to  be  correct."  As  so 
amended  the  provision  stood  until  the  adoption  of  the  Code  of  Civil 
Procedure. 

The  certificate  mentioned  in  the  above  provision  was  the  certifi- 
cate to  the  transcript.  But  (except  as  to  afQdavits  on  motion  for 
new  trial  mentioned  below]  there  was  no  other  provision  for  identi- 
fication of  papers  used.  And  the  provision  in  section  346  wss  the 
one  under  which  the  identification  was  made.  It  did  not  specify 
when  the  certificate  was  to  be  made.  But  the  natural  course  was  to 
make  it  when  the  transcript  was  made  up,  and  this  came  to  be  the 
practice,  some  memorandum  or  mark  being  made  by  the  clerk  at 
the  time  of  the  hearing  to  assist  bis  memory  in  making  up  his 
certificate.  Thus  in  Paine  v.  LinhiU,  *  Field,  J.,  delivering  the 
opinion,  said:  "All  that  is  requisite  then,  in  such  cases,  is  that  the 
certificate  of  the  clerk  should  specify  the  affidavits  used,  and  to  en- 

I  Bitter    v.    Mason,    11    Cal.    £14;  *  Laws  of  1851,  p.  106. 

T.   Mmr,   43    Cal.    542;    L«iinakj   v.  '  !*'"<•'  "54,  p.  64. 

White,  45  Cal.  278;  Hueock  v.  Thom,  *  Lawa  of  1M3-64,  p.  217. 

4«  CaL  643;  Stone  t.  Stone,  17  Cal  •  lo  Cal.  370. 
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able  him  to  do  m,  he  shoald  at  the  time  mark  them  as  filed  on  the 
motion." 

Am  above  stated,  the  provision  above  given  waa  the  only  one  in 
relation  to  the  identification  of  the  affidavits  upon  motions  in  gen- 
eraL  And  before  1861  there  was  no  special  provision  for  the 
identification  of  affidavits  used  on  a  motion  for  new  trial.  Bnt 
in  that  year  sectim  195,  in  relation  to  motions  for  new  trial,  waa 
amended*  so  as  to  provide,  among  other  things,  that  "to  identify 
the  affidavits  it  shall  be  sufficient  for  the  judge  or  clerk  to  indorse 
them  at  the  time  as  having  been  read  or  referred  to  on  the  hearing. 
To  identify  any  depositions  or  minutes  of  the  court  it  shall  be 
sofficient  that  the  judge  designate  them  in  his  certificate  as  having 
been  thus  reed  or  referred  to. ' '  This  provision  stood  until  the 
adoption  of  the  Code  of  Civil  Procedure.  It  differed  from  the  pro- 
vision of  section  346,  above  considered,  so  far  as  affidavits  were  con- 
cerned, iu  that  the  identification  was  authorized  to  be  made  either 
by  the  judge  or  the  clerk,  and  the  indorsement  was  directed  to  be 
made  "at  the  time,"  The  question  whether  an  indorsement  by  the 
judge  or  clerk,  made  not  "at  the  time,"  bnt  subsequent  to  the 
hearing,  would  be  sufficient  does  not  appear  to  have  arisen.  Prob- 
ably it  would  have  been  considered  sufficient.  The  provision  also 
made  a  distinction  between  affidavits  and  "depositions  or  minutes 
of  the  court."  Why  this  distinction  was  made  it  is  difficult  to 
see,'  and  the  decisions  do  not  touch  upon  it. 

The  purpose  of  an  indorsement  or  certificate,  whether  with  refer- 
ence to  the  papers  used  on  motion  for  new  trial  or  on  other  motions, 
was  simply  to  enable  the  supreme  court  to  know  what  papers  were 
in  fact  used  upon  the  hearing  in  the  court  below;  and  any  state- 
ment which  conveyed  this  information  was  sufficient.  It  is  obvious, 
however,  that  an  indorsement  or  certificate  that  the  papers  were 
"filed"  was  inanfflcient;  for  the  papers  could  he  filed  without 
having  been  read  or  produced  at  the  hearing  of  the  motiob.  And, 
accordingly,  this  was  held  in  Johnson  v.  Muir,*  with  reference  to 

•  Laws  of  ISfll,  p.  SIM).  a  BtatemeDt    See  MCtion  261,  nibdM- 

T  The  proviBion   in   Bevtion   195   of  aion  c,  and  Haggio  v.  Clark,  28  Cal. 

the  Practice  Act  waa  DDdoabtedly  in-  1S2.    Bat  ^hj  there  abould  have  been 

tended  to  enable  the  "depositions  or  Bnj  difference  in  the  mode  of  identifi- 

minutes"  to  be  brought  op  without  a  cation  is  not  apparent.     The  OTieinal 

subsequent  statement,  as  well  as  alB-  minutn  eonld  not  be  "indorsed,*    bat 

davits.     For  under  sectioa  343  (which  copies  of  the  entries  could  be,  and  M 

goTemed  the  mutter  before  the  amend-  could  depositiorw. 
meat  to   section   19S,  made  in   1861)  ■  43   Cal.   542.     See    t.\ao.   Fish   v. 

oulj  affldaviU  were  brought  up  without  Benaon,  71  C&L  428j  12  Pac  iSi. 
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affidavita  on  motion  for  new  trial,  the  court  saying:  "Tt  is  evident 
that  a  mere  ordinaiy  indorsement  of  filing  is  not  sufficient  to  iden- 
tify the  papers  as  having  been  used  upon  the  hearing  of  the  motion. 
They  may  have  been  deposited  with  the  clerk  for  other  and  quite 
dififerent  purposes." 

2.  Under  the  Code  of  CivH  Procedure. — The  code  has  no  express 
provision  that  the  papers  used  on  the  hearing  of  a  motion  shall  be 
identified.  But  it  provides  with  reference  to  orders  on  motion  for 
new  trial  that  the  record  on  appeal  shall  consist  of  "the  judgment- 
roll  and  the  affidavits  or  bill  of  exceptions,  or  statement,  as  the 
case  may  be,  used  on  the  hearing,  with  a  copy  of  the  order  made";* 
and  with  reference  to  other  ord«rs  that  the  appellant  shall  furnish 
the  conrt  "with  a  copy  of  the  notice  of  appeal,  of  the  judgment  or 
order  appealed  from,  and  of  ike  papers  used  on  the  hearing  in  the 
court  below.""  And  it  is  manifest  that  the  same  necessity  for 
identification  exists  as  under  the  old  Practice  Act;  for  otherwise 
the  Supreme  court  could  not  possibly  know  what  affidavits  or  papers 
were  used  on  the  hearing  in  the  court  below.  Accordingly,  it  has 
always  been  held  that  unidentified  papers  appearing  in  the  tran- 
script cannot  be  considered."  But  there  is  nothing  in  the  statute 
which  prescribes  what  shall  be  a  sufficient  identification,  and  never 
has  been.  The  cases  are  numerous,  therefore,  in  which  the  courts 
have  sought  to  apply  some  general  principles  which  would  have 

•  BectioM  661,  852,  Ctalifornia  Code  Hefflon    v.   Bowers,    72    Cil.    270,    13 

of  Civil  Procedure,  as  amended.  Pac.  690.     The  following  caseB  are  io 

ii>  Section  051,  Cttlifomia  Code  of  point,  although  decided  after  the  rule: 

C^yil  Procedure,  u  amended  in  1874;  People  v.  FreilerickB,  106  Cal.  594,  3U 

quoted  in  Wction  262,  aubdiviuon  2,  Pac.   944;   Whipple  v.   Hopkins,   1II> 

mile.  Cal.    34B,    61    Pac.    535;    Barclay    t. 

"  N«h    T.    HarTM,    57    Cal.    242;  BlackiEtoa,    127    Cal.    189,    59    Pac. 

Baker  t.  Border,  58  Cal.  BIT;  Walsh  834;  Warren  t  Maltey  v.  Russell,  129 

T.  Hut£hingi,  eo  Cal.  228;   Angell  t.  Cal.    3S1,    62    Pac.    75;    O'Leary    v. 

Ddnjas.  60  Cal.  254;  White  v.  Long-  Cistle,  133  Cal.  508.  65  Pn'.  SiO. 

mite^  63  Cal.  232;  Peltret  t.  Prank,  The  effect  of  Hula  XXIX  of  the 

66  Cal.  34,  4  Pac.  SS5;  ^ih  t.  Ben-  California  anpreme  court,  and  similar 

SOD,  71  Cal.  42S,  12  Pac.  454;  Larkin  rules  of  other  jurisdictions,  upon  tbe 

*.  Lfytkin,  76  Cal.  323,  18  Pac.  396;  practice  is  considered  later  in  this  see- 

Pard;   t.   Montgomerj,   77   Cal.    326,  tion. 

19  Pbe.  530;  MeAula?  t.  Truckee  Ice  IdentiBcation  was  required  in  crim- 

Co.,  7»  Cat.  50,  21  Pac  434;  Boyd  v.  inal   cases.     See   People   v.   Price,   17 

Demnoni],  79   Chi.   250,  SI   Pac.   756;  Cal.  310;   People  r.  Padillia,  42  Cat. 

Gilman  v.  Bootz,  80  Cal.  564,  22  Pac.  533;  People  v.  Mahoney,  77  Cal.  529, 

255;  Von  Glahn  t.  Grennan,  81  Cal.  20    Pac.    73;     People   ».  Louie    Foo, 

261,    22    Pae.    596;    Fitipatrick    v.  112  Cal.   17,  44  Pac  453;    and   see 

iltch,  S3  CaL  490,  23  Pae.  531 ;  and  People    t.    McMahon,    124    Cal.    435, 

■ee  CMCi  cited  in  lection  265,  pott;  57   Pac.   224,   138   CaL   530,   71   Pac. 

and   lee   Bagnall    t.    Boach,    76    Cal.  B50. 
106,    IS    Pac    137;    and    compare 
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the  effect  of  doing  snbstantiKl  justice.  Id  this  w&y  certain  gener&l 
rales  sprang  up,  or  were  constracted  for  the  purpose  in  view,  from 
time  to  time.  Thus  it  was  settled  at  an  early  date  that  the  identifi- 
cation could  not  be  accomplished  by  the  clerk.  In  the  case  of 
Baker  t.  Snyder,^*  the  clerk  first  gave  a  certificate  as  to  what 
papers  were  used  on  the  hearing  of  a  motion  to  set  aside  a  judg- 
ment of  dismissal,  but  subsequently  canceled  it  on  the  gronnd  that 
it  was  inadvertently  made.  The  supreme  court  said,  in  the  course 
of  its  opinion,  that  the  law  did  not  impose  upon  the  clerk  the  duty 
of  certifying  as  to  what  papers  were  used  on  the  hearing.  But  the 
decision  is  only  to  the  effect  that  a  canceled  certificate  of  the  clerk 
is  not  sufficient  to  identify  the  papers.  The  subseqaent  case  of 
■Walsh  V.  Hutchings,^*  however,  directly  decides  that  a  certificate 
by  the  clerk  is  insufficient  The  appeal  was  from  an  order  setting 
aside  a  judgment  by  default.  Mynck,  J.,  delivehng  the  opinion 
of  court  in  bank,  said: 

"Papers  appear  in  the  transcript  as  printed,  purporting  to  be 
an  affidavit  of  the  defendant  and  a  counter-affidavit  of  the  plaintiff; 
but  there  is  no  bill  of  exceptions,  and  the  judge  of  the  court  below 
does  not  certify  or  identify  these  papers  as  having  been  used  on 
the  motioD.  It  is  true  the  clerk  of  the  court  below  certifies  that 
the  transcript  'contains  full,  true,  and  correct  copies  of  all  papers 
used  on  the  hearing  in  said  district  court,  on  the  motion  of  said 
defendant  Hutchings,  to  set  aside  said  default  and  judgment';  but 
it  is  not  for  the  clerk  to  determine  what  papers  or  evidence  the 
court  acted  upon.  Disregarding  these  papers,  it  does  not  appear 
that  the  court  was  not  justified,  under  section  474,  Code  of  Civil 
Procedure,  in  making  the  order." 

So  it  was  held  that  the  only  person  who  could  identify  the  papers 
was  the  judge.  In  Fieper  v.  Centinela  Land  Co.,  '*  an  identifica- 
tion by  the  judge  was  accepted  as  sufficient,  and  Thornton,  J.,  de- 
livering the  opinion  of  department  two,  said: 

"There  is  iu  the  transcript  a  certificate  of  the  judge  of  the  court 
below  stating  what  papers  were  used  on  the  hearing  of  the  motion, 
and  these  papers  are  inserted  in  the  transcript.     The  statute  pre- 

II  S8  CbI.  S17;  and  aee  Filh  v.  Ben-  and  McKinatrj,  J.,  Gonevrred  in  th» 

■on,   71   Cal.   428,   12   Pac.   454;   Von  juilgment. 

Olahn   T.   Brennan,    81    Cal.    261,   22  >•  58   Cal.   173;    and   *m    Naah   t. 

Pae.   5M;    Fitipatrick     v.    FiUb,    83  Harru,  S7  Cal.  242;   and  other  eaaw 

Cal.  490,  23   Pac.   531.  cited  in  notw  11  and  12,  iUpra. 

i>  60  Cal.   22S.     Boft,  J.,  tock  no 
part  in  this  deeiaion;  Morriion,  C.  J., 
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Bcribea  no  mode  by  which  it  shall  be  made  to  appear  to  this  coart 
OB  appeal  what  papers  were  used  on  the  hearing  of  Bueh  a  motion 
as  the  one  before  us.  Under  such  circumstances  the  court  has  the 
power  to  prescribe  by  a  rule  how  such  papers  can  be  brought  before 
it  on  appeal.  This  it  can  do  in  order  to  make  effectual  the  appeal 
given  by  law.  As  it  has  the  right  to  make  such  a  rule  in  advance, 
it  has  a  like  power  to  ratify  and  adopt  the  mode  followed  in  this 
case.  We  shall  consider  the  papers  named  in  the  judge's  certificate 
as  properly  before  us." 

This  ruling  was  followed  and  the  practice  which  it  approved 
treated  as  correctly  settled  in  several  subsequent  decisions  of  the 
supreme  court,"  but  in  Herrlich  v.  McDonald  '•  and  Somers  v. 
Somers  "  such  a  diveiHity  of  views  as  to  the  propriety  of  the  prac- 
tice was  developed  among  the  members  of  the  court  as  resulted  in 
the  adoption  of  Rule  XXIX  (originally  Rule  XXXII),  which  pro- 
vides that  "in  all  cases  of  appeal  from  the  orders  of  the  superior 
courts,  the  papers  and  evidence  used  or  taken  on  the  hearing  of  the 
motion  must  be  authenticated  by  incorporating  the  same  in  a  bill  of 
exceptions,  except  where  another  mode  of  authentication  is  provided 
by  law."  *• 


i(  See  Naih  t.  Harm,  57  CaL  243 ; 
SoMiniiiel  v.  Sehammel,  70  CaL  72, 
H  P«!.  4»7;  Piib  v.  Benson,  71  Cal. 
428,   12   Pao.   4M. 

i«  80  Cal.  472,  28  Pae.  299. 

IT  81  CaL  608,  22  Pac.  967. 

"  The  first  case  decided  ander 
Bnle  XXIX  g^ppeaxa  to  have  been 
'Wliite  T.  White,  88  CaL  429,  25  Foe. 
236;  but  this  was  followed  b;  an  an- 
toDkea  line  down  to  the  preseint. 
See  MiUer  r.  Lu,  100  Cal.  609,  35 
Pae.  345,  639;  Spreckela  v.  Spreckds, 
114  Cftl.  60,  45  Pac.  1022  ^  Mslde  y. 
B«7iK>)ds,  120  Cal.  234,  62  Pac.  491 ; 
Cohen  T.  Alameda,  124  CaL  504,  57 
Pae.  377;  Fereira  v.  CTity  Savings 
Bank,  128  Cal.  45,  GO  Pac.  524;  Bamg- 
bwttom  T.  Fitzgerald,  128  CaL  75, 
60  Pap.  522;  People  v.  Terrill,  131 
Cal.  112,  63  Pac.  141;  Esert  v.  Gloek, 

137  CaL  533.  70  Pac.  479;  San  Diego 
Savings  Bank  v.  OoodselL  137  CaL 
420,    70    Pap.    299;    Cahill    v.   Baird, 

138  Cel.  691,  72  Pac.  342;  People  t. 
Lonnen,  139  Cal.  634,  73  Pac.  588; 
Onardiansbip  at  Wells,  140  Csl.  349, 
73  Pac.  1065;  People  t.  Gay,  141  Cal. 
41,  74  Pae.  443;  People  t,  Wrin,  143 


Cal.  11,  76  Pac,  646;  Skinner  v.  Horn, 
144  Cal.  278,  77  Pac.  904;  People  v. 
Ward,  146  Oil  736,  79  Pac.  448; 
Estate  of  D«an,  149  Cal.  487,  87  Pac 
13;  Bentley  v.  Hurlburt,  163  CaL  79fi, 
96  Pac.  890;  Muizy  v.  McEwen  Lum- 
ber Co.,   154  Cal.  685,  98  Pao.   1062. 

See  the  follo^ng  eases  with  refer- 
enee  to  the  principle  of  the  decision 
in  Pieper  t.  Centinela  Co.:  Nosh  v. 
Harris,  57  Cal.  242;  Clark  r.  Crane, 
57  CaL  629;  Walsh  v.  Hatchings,  60 
CaL  228;  People  v.  Jordan,  65  CaL 
644,  4  Pae.  683 ;  Cuuimings  t.  Conlon, 
66  CaI  403,  5  Pac.  796,  803;  In  re 
Tanner,  70  Cal.  22,  11  Pac.  926; 
Sohauunel  v.  Bchammel,  70  Cal.  72, 
11  Pac.  497;  Pish  v.  Benson,  71  Cal. 
428,  12  Pao.  454;  Larkin  t.  Larkin, 
76  Cal.  323,  18  Pac.  306;  Hyde  v. 
Thornton,  83  CaL  83,  23  Pac.  126; 
Pitipa  trick  V.  Pitch,  S3  CaL  490; 
Adams  v.  Androga,  85  Cal.  809,  24 
Pac   842. 

The  point  as  to  identiflc«tion  by 
the  clerk  was  decided  adversely  to 
the  California  da-iaions  in  Simmons 
etc.  Co.  V.  Altnras  etc.  Co.,  4  Idalio, 
366,    39   Pac    553,    where   tha   court 
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The  authentication  contemplated  by  Rule  XXIX  includes  a  show- 
ing of  some  kind  that  the  papers  presented  are  all  the  papers  that 
were  used  at  the  hearing  of  the  motion.**  The  necessity  for  this 
is  apparent.  tJnIeas  it  appears  that  the  papers  presented  are  all 
the  papers  that  were  used,  it  cannot  be  said  that  there  were  no 
other  papers,  such  as  counter-affidavits,  for  example,  used  in  the 
trial  court ;  and,  therefore,  under  the  presumption  in  favor  of  the 
action  of  the  court,  other  papers  will  be  presumed  to  have  been 


•Mined  to  tUnk  tlwt  tbeu  deciaiona 
marked  &  pathway  "too  deriouB"  to 
follow,  and  concluded'  that  a  eeitifl- 
eate  bj  the  clerk  wm  a.  substatitial 
eompliaocB  with  the  proTisiaus  of  see- 
tJon  4S2I,  n4iieh  is  identical  with  Cali- 
fornia section  953. 

The  ease  of  Stato  y.  Uillie,  19 
Uout.  444,  48  Pae.  773,  ia  a  leading 
ease  apon  the  point  in  that  state, 
fallowing  the  Califomiai  decisions,  but 
holding  to  the  necesftitf  for  a  bill  of 
eieeptioos  without  a  rule  to  that  ef- 
fect. See,  slgo,  Rumney  etc.  Co.  t. 
Detroit  etc.  Co.,  IB  Mont.  5S7,  49  Fac. 
396;  ComiBh  r.  Flovd-Jonee  Co,,  29 
Uont.  153,  66  Pae.  SSS;  In  re  DoQ;;h- 
ertj's  Estate,  34  Uont.  336,  86  Pae. 
38. 

Bnle  XXIX  has  not,  of  course,  in- 
fluenced the  practice  in  other  states, 
and  in  the  absence  of  a  statutory  pro- 
vision or  a  rule  of  court  of  Bimilar 
import,  the  practice  is  governed  by 
the  principlee  which  controlled  that  oif 
California  before  the  adoption  of  the 
nils.  See  Goose  River  Bank  t,  Gil- 
mora,  3  N.  D.  IdS,  G4  Pae.  1032. 
Also  Dalev  t.  Fonythe,  9  8.  D.  34,  67 
N.  W.  MS. 

Bnle  XXIX  made  no  change  in  the 
necesai^  for  ideotiflcation,  which 
was  regarded  as  beio^  accomplished 
by  the  certiflcBto  of  the  bill  of  er- 
eeptions  in  which  the  matter  to  be 
identified  is  incorporated.  The  cases 
nnder   the  rule   are  cited   below. 

See,  also,  Emerson  v.  McNair,  28 
Mont.  578,  73  Pae.  121;  Bose  v. 
Northern  Pacific  Co.,  35  Mont.  70, 
119  Am.  St.  Bop.  936,  88  Pae.  767; 
Borden  v.  Lynch,  34  Mont  503,  87 
Pae.  609;  Conklin  v.  Cullen,  25  Mont. 
214,  64  Pae.  502;  Manuel  v.  Scott,  37 
Mont.  29.  94  Pae.  48T. 

As  to  identification  of  the  evidence 
fa  equi^  caaea  in  Uie  Oregon  practice 


(see  section  827.  B.  *  C.  Comp.;  sec- 
tion 83S,  Lord's  Oregon  Laws),  sea 
Sanborn  v.  Fitipatrick  61  Or.  457, 
91  Pae.  460,  and  cases  cited.  And  see 
note  1,  section  265,  pott. 

Id  the  earlier  decisions,  however, 
it  was  held  that  the  statute  allawed 
authentication  by  the  clerk.  Oranita 
Mountain  Co.  v.  Weinstein,  7  Mont. 
34fl,  17  Pae.  lOB;  Barber  v.  Briscoe, 
8  Mont.  214,  19  Pae.  G89;  Arnold  r. 
Sinclair,  13  Mont.  248,  29  Pae.  1124; 
Bookwalter  v.  Conrad,  14  Mont.  62, 
35  Pae.  226;  Parrotl  *.  McDevitt,  14 
Mont.  203,  36  Pae.  19i3. 

"  See  Shain  t.  Eikerenkottar,  88 
Cal.  13.  25  Pae.  966;  Melde  v.  Rey- 
nolds, 120  Cal.  234,  52  Pao.  491; 
Pereira  v.  Savings  Bank,  128  CaL  45, 
60  Pae.  524;  Muiiy  t.  McEwen  Lum- 
ber Co.,  1S4  Cal.  686,  9«  Pae.  1062. 

Also  Walling  t.  Bowd,  9  Idaho, 
740,  76  Pae.  318,  2  Ann.  Cam.  720. 

A  certificate  that  "the  said  record 
constitutes  a  full,  true  and  correct 
record  of  the  above-entitled  action, 
with  indorsements  thereon  as  the 
lame  are  now  of  record  and  on  flla 
in  my  otBce,"  baa  been  held  to  ba 
tnfflcient.  Kootenai  Co.  t,  H<^ 
Lumber  Co.,  13  Idaho,  262,  89  Pae. 
1054. 

On  an  appeal  from  an  order  dis- 
Holving  an  injunction  the  appellate 
court  will  not  consider  affidarita 
found  in  the  transcript  where  the 
trial  judge  certifies  thKt  certain 
papers  (which  do  not  include  these 
affidui-its).  and  none  other,  ware  con- 
sidered by  him,  and  there  is  no  show- 
ing that  the  affidavits  were  presented 
or  called  to  the  attention  of  the  trial 

tudge  at  the  hearing  of  the  motion. 
>ougaI  V.  Eby,  11  I&ho,  780,  SS  Pao. 
102. 
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used,  and  that  they  snfBcientlj  mpport  the  order.**  The  papers 
mast  be  fully  and  suMciently  identified,*^  otherwise  they  will  be 
disregarded." 

The  rule  applies  only  to  papers  which  are  not  otherwise,  or  of 
themselves,  a  part  of  the  judgment-roll,  where  there  is  a  judgment- 
roll,**  or  are  not  of  themselves  entitled  to  be  incorporated  in  the 
transcript.**  Thus,  in  the  case  of  an  appeal  from  an  order  settling 
the  accounts  of  an  administrator,  it  was  held  that,  inasmuch  as  the 
accounts  themselves,  the  aeeompanying  reports,  the  objections  to 
the  same,  the  findings  and  the  judgment  or  order  appealed  from, 
constitute  the  judgment-roll,  they  need  not  be  incorporated  in  a 
bill  of  exceptions  for  the  purpose  of  authentication,  and  that  it 
would  not  be  proper  to  do  ao.** 

In  the  caae  of  Pereira  v.  City  Savings  Bank,**  it  waa  intimated 
that  papers  used,  at  the  hearing  of  a  motion  for  a  new  trial  might 
be  made  a  part  of  the  record  on  appeal  by  stipulation,  and  without 
being  incorporated  in  a  bill  of  exceptions.  But  in  San  Diego  Sav- 
ings Bank  V.  Goodsell,*'  where  the  effect  of  certain  stipulations  was 
under  consideration,  the  court  eflEectually  repudiated  the  doctrine, 
and  there  is  now  no  question,  if  indeed  there  ever  waa  any,  that 
stipalationfl  cannot  relieve  parties  of  the  necessity  of  compliance 
with  the  rule.  In  that  case  the  court  said:  Rule  XXIX  "was  in- 
tended to  remove  all  doubt  as  to  what  papers  were  used  on  the 
hearing   of  the  motion  by  requiring  their  incorporation  in  the 


biU."*'' 

M  8e«  Pereir*  t.  Savingi  Bank,  128 
Cal.  45,  60  P&c.  524;  People  v.  Lan- 
uen,  139  C&L  631,  73  Psc  5Se;  People 
T.  Gaj,  141  CbI.  41,  74  Pac  443. 

"  S««  Adams  t.  AndroBS,  85  CaL 
609,   24   Pkc.   S42. 

A«  a  matter  at  tonne,  the  papera 
mast  b«  identified  aa  eopiei  of  thoss 
Mted  in  the  trial  court.  A  eaitifleate 
that  the^  are  true  copies  of  tbe  orig- 
insla  is  not  enough.  Sand  Point  v. 
Dojle,  ft  Idaho,  230,  74  Paa.  861; 
Doogal  T.  Eby,  11  Idaho,  7S9,  65 
Pac.   102. 

tt  See  Whipple  v.  Hopkins,  119  Cal. 
a4B,  51  Pac.  533 ;  Melde  *.  Reynolde, 
120  CaL  234,  52  Pbc.  491 ;  Pecple  v. 
Gaj,  141  CaL  41,  74  Pac.  443;  People 
T.  Wrin,  143  Cal.  11,  76  Pae.  646. 

*»  Under  eection  951  it  is  apparent 
Uttt  tSet»  msj  be  an  appeal  from  an 


order,  other  than  an  order  on  motion 
for  a  new  trial,  without  a  judgment- 
roll.  If  BOi,  all  neeeeBBrr  facta  whdoh 
might  have  appeared  in  the  judg- 
ment-roll must  be  incorporated  in  the 
bill  of  exceptions.  See  Campbell  v. 
Freeman,  99  Cal.  546,  34  Pac.  112. 

**  See  section  265  et  seq.,  pott. 

H  Sm  Miller  v.  Lux,  lop  Cal.  609, 
85  Pac.  345,  630;  People  t.  Lonnen, 
139  Cai.  634,  73  Pac.  586. 

"  128  Cal.  45,   00  Pac.   524. 

"  137  Cal.  420,  70  Pac.  299. 

•'•  As  to  the  force  or  scope  of 
stipulations  in  this  conneetiau,  see 
section  230,  ante,  notes  17,  17a,  17b, 
17^  and  17d, 

It  has  been  held  by  the  Washing- 
ton supreme  court  that  where  "the 
affidavit  was  an  integral  and  insepa- 
rable  part   of   the    moUon,   attached 
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Failure  to  properly  identify  papers  nsed  at  the  hearing  of  the 
motion  ia  not  a  ^ound  for  dismissing  the  appeal,"  unless  the  mo- 
tiou  ia  made  on  the  papers  alone."  As  has  been  said  in  the  case 
of  invalid  bills  of  exceptions  and  statements  in  general,  and  as  to 
their  service  on  all  the  adverse  parties,  the  penalty  falling  upon 
the  party  whose  duty  it  is  to  identify  or  authenticate  such  papers 
ia  the  refusal  of  the  court  to  consider  them,  the  presumption  in  such 
cases'  being  that  the  order  appealed  from  was  eufficiently  sup- 
ported. •• 

The  effect  of  Kule  XXIX  is  such  that  there  is  no  provision  of 
law  which  permits  the  bringing  up  of  errors  in  the  making  or  re- 
fusing of  special  orders,  otherwise  than  by  bill  of  exceptions,  as 
therein  provided.  The  error  certainly  cannot  be  presented  on 
appeal  by  an  affidavit  of  appellant's  attorney." 

The  rule  applies  to  criminal  as  well  aa  civil  causes." 

tbereto,  eonatituting  a  part  thereof, 
>nd  setting  forth,  in  verified  farm, 
the  pounds  of  the  motion,  and  the 
order  of  the  court  ezpreul?  recitCB 
that  the  court  'had  read  the  sanie  in 
■upport  of  the  motion,'  ,  ...  it  In  not 
oeteeaaij  that  iuch  affldaviti  be  eer- 
tifled  in  a  bill  of  exceptions  or  state- 
ment of  facta."  State  v.  Vance,  20 
Wash.  435,  70  Pac.  34;  Swanson  v. 
Pacific  Shipping  Co.,  60  Wash.  87, 
110  Pac.  795;  and  see,  also,  CJar  v. 
Selah  etc.  Co.,  H  Waeh.  543,  45  Pac. 
141 ;  WinioT  y.  UcLaehlan,  12  Wash. 
154,  40  Pac.  727;  State  v.  Howard, 
IS  Wash.  425,  46  Pac.  660;  State  v. 
Anderson,  20  Wash.  IBS,  6S  Pac.  39; 
Armstrong  v.  Van  de  Vanter,  21 
Waah.   ess,  59  Pac.  SIO. 


i«  See  Harriich  t.  McDonald,  72 
Cal.  579,  14  Pac.  357.  Thii  case  ma 
decided  prior  to  the  adoption  of  Bole 
XXIX  as  identification,  but  the  prin- 
ciple is  DO  doubt  the  same. 

»  See  White  t.  WUte,  88  Cal.  42B, 
20  Pac.  236. 

<«  See  section  257,  anls. 

ii  Campbell  v.  fVeeman,  99  Cal. 
546,  34  Pac.  113;  and  see.  aa  necea- 
■i^  for  a  bill  of  exceptions,  gener- 
ally. La  Fetra  v.  Oleaaon,  101  Cal. 
246,  35  Pae.  766. 

»»  See  People  t,  Terrill,  131  CaL 
112,  63  Pae.  141;  People  y.  Lonnen, 
139  Cal.  634,  73  Pae.  566 ;  People  t. 
Oar,  141  Cal.  41,  71  Pae.  443;  Peopb 
T.  Wrin,  143  Cal.  11,  76  Pac  6*6. 
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CHAPTER  XLVn. 

TRANSCRIPT  ON  APPBAt. 


Duit  eontftin. 

L   itaelf — Uain|;   transcript   c 


I  2K.     W]ikt  the  tranaeript  is  and  what  it  i 
)  266.     Each   transcript   muat   be   complete   in 

another  appeal. 
I  267.     Fiicting  and  arrangement  of  transcript. 

I  268.     Antlientication  at  transcript — Curing  defects  b7  stipnlation. 
I  269.     filing  and  aervics  of  transcript — Duty  of  appellant  to  flle  a  correct 

and  complete  transcript  and  copies. 
I  270.     Time  for  respondent  to  object  to  transcript, 
i  271.     Diminution   of  record. 
i  271a.  The  trauecript  nnder  the  new  and  alternative  metbod  ef  appeal 

§  266.    Wliftt  th«  Tnuiw^pt  i»  and  What  It  mtut  Contain.' — 

The  papers  which  constitute  the  record  on  appeal  from  a  judgment 


>  For  convenience,  the  various  statu- 
tory proriaians  relating  to  the  tran- 
script, and  pointing  to  the  rules  of 
practice  set  forth  in  this  chapter 
(aside  from  those  contained  in  note 
3»,  section  229,  and  in  section  16S, 
ante),  are  collected  liere  in  a  Sfnop- 
tieal  form,  bj  statu. 

Arieona:  The  transcript,  consisting 
of  "the  original  record  of  the  case, 
together  frith  a  copy  of  all  minnte 
entries  made  in  the  esse,  the  Hme  to 
be  certifled  hj  the  clerk  of  the  dis- 
trict court,  with  the  seftl  of  the  court 
atBzed,  that  it  contains  a  copj  of  all 
miante  entries  made  In  the  case,  and 
that  the  papers  thereunto  attached 
are  sU  the  papers  eonstitatins  the 
record  of  the  case,"  must  be  filed  in 
the  supreme  court  by  the  appellant 
"within  thirty  days  next  after  the 
record  of  the  case  in  the  district  court 
shall  have  been  completed  and  the 
appeal  shall  have  been  perfected"; 
or,  in  the  case  of  a  writ  of  error, 
tbe  transcript  must  be  so  filed  by 
the  plaintiff  in  error  within  thirty 
days  after  the  "summons  shall  have 
been  served."  Section  1582,  Re- 
vised Statutes;  section  373,  Civil 
Practice.  "On  demand  therefor  by 
either  party  to  the  case,  or  his  attor- 
ney, the  elerk  shall  cause  such  copy 
to  be  made  and  be  certifled  to  t?  him, 
■hall  affix  thereto  the  record  of  th* 


ease  and  shall  transmit  them  to  the 
clerk  of  the  supreme  court,  who  shall, 
on  their  receipt,  docket  the  case  and 
file  the  papers  therein  as  one  paper." 

If  the  appellant  or  plain  tifF  in 
error  shall  fail  to  file  the  transcript 
as  directed,  the  appellee  or  defendant 
in  error  may  file  with  the  clerk  of  the 
BQpreme  court  a  eertifieate  of  the 
elerk  of  the  district  court,  attested 
by  the  seal  of  hie  coort,  stating  the 
time  when  the  appeal  waa  perfected 
or  the  summons  served,  "whereupon  it 
shall  be  the  duty  of  the  supreme 
court  to  afiirm  the  judgment  of  the 
court  below,  nnleu  good  cause  be 
shown  why  such  record  was  not  filed. 
.  .  ,  .  "  If  a  bond  has  been  filed,  and 
a  copy  thereof  accompanies  the  cer- 
tificate  above  referred  to,  judgment 
shall  be  affirmed  against  the  sureties 
thereon  also  (section  1583,  Bevised 
Statutes;  section  374,  Civil  Practice). 
If  the  appellant  makes  a  sbowlng  of 
cause,  the  conrt  may  allow  the  tran- 
script to  be  filed  afterward,  "at  any 
time  during  tbe  term  at  which  any 
such  judgment  was  so  aflbmed"  (sec- 
tion 1584,  Revised  Statutes;  section 
375,  Civil  Practice). 

Section  1518  (section  308.  Civil 
Practice)  provides  that  upon  the  per- 
fecting of  the  appeal  or  writ  of  error, 
the  clerk  shall,  upon  tbe  application 
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of  eltber  part;',  make  ont  K  tnn- 
•CTipt,  wbicn  Bball  "contciin  &  copj  of 
bU  the  miDute  entries,  judgmentB  and 
deersH  of  conrt,  and  the  original  files 
of  the  eaae,  and  th«  same  shall  be 
trantmitted  to  the  suprene  court  as 
the  record,  and  it  Bhall  not  be  neces- 
•bt;  to  file  in  tbe  aupTeme  court 
copies  on  file  in  the  diitrict  court." 
The  record  or  tianseript  here  referred 
to  IB  assumed  to  be  the  "original  rec- 
ord" meationed  in  section  15S2.  No 
ei press  provision  is  made  for  mclud- 
ing  in  this  record  the  .judgment -roll 
doflned  in  section  ltl3,  Bensed  Stat- 
utes. See  note  3b,  section  230,  ante. 
But  section  1520  dispenees  with  the 
necessity  of  bringing  up  the  smnmons 
and  returns  in  cases  where  there  is  an 
appearance  sbonn  by  the  pleadings. 
Section  1521  permits  the  parties,  bj 
agreement  in  writing,  with  the  ap- 
prnval  of  the  judge,  to  direct  tba 
elerk  to  omit  any  designated  portion 
of  the  record  deemed  immaterial  to 
the  diapositioD  of  the  controverted 
points  in  the  appellate  court;  and 
section  1522  authorizes  them  to  agree 
upon  a  brief  statement  of  the  case 
and  of  the  facts,  which,  with  what- 
ever portions  of  the  record  maj  be 
deemed  essential,  shall  constitute  the 
record  on  appeal.  Section  1523,  how- 
eier,  provides  that  the  transcript 
shall  in  all  esses  contain  "a,  copy  of 
the  final  judgment,  notice  of  appeal, 
petition  for  writ  of  error  and  sum- 
mons in  error,  .with  return  of  service 
tlicrcon,  bond  on  appeal,  or  such  of 
tbem  as  there  maj  be,  and  a  state- 
ment of  the  costs  that  have  accrued 
In  the  caunc." 

Under  Bule  I,  Ariiona  supreme 
court,  the  appellant  or  plaintiff  in 
error  i.i  required  to  file  with  his  tran- 
script of  the  record  six  copies  of  an 
abstract  of  the  same,  which  must  con- 
tain, (a)  the  pleadings,  original  or 
amended ;  (b)  the  findings  of  fact 
and  coDclusiuns  of  law,  or  the  ver- 
dict; (c)  the  judgment;  (d)  the  mo- 
tion for  a  new  trial;  (e)  the  minute 
entries  of  the  trial  court;  (f)  the 
bill  of  eieeptions  and  statement  of 
facts;  and  (g)  such  other  portions 
of  the  record  as  may  be  necessary  to 
inform  the  court  of  the  errors  relied 
upon  without  an  investigation  of  the 
record  itself.  This  abstract  must  be 
ebronologically  arranged,  be  prefaced 
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with  an  al})habetieal  index  of  its  con- 
tents, specifying  tbe  folio  of  eaeb 
separate  paper,  order,  testimony  of 
each  witness;  and  have  a  cover.  The 
merely  formal  parts  of  the  record, 
such  as  the  pleadings,  motions,  depo- 
sitions, exhibits,  or  other  papers  filed 
in  the  trial  court,  may  be  omitted 
from  this  abstract,  unless  some  ques- 
tion for  review  is  predicated  thereon. 
The  substance  of  depositions  only 
need  be  given,  reduced  to  narrative 
form ;  and  notices,  interrogatories, 
certificates  of  ofBcera,  signatures  of 
witnesses,  etc.,  may  be  omitted.  Only 
tbe  material  portions  of  deeds,  mart' 
gages,  contracts,  and  other  instm- 
ments  presented  in  the  form  of  ex- 
hibits need  be  given.  Certificates  of 
acknowledgment  and  indorsements 
thereon  may  be  omitted,  eieept  when 
material.  Indorsements  of  the  olerk 
of  the  trial  court  giving  tbe  date  of 
filing  may  be  disposed  of  by  simply 

noting,    "Filed    ,"    giving    tba 

date.  Exhibits  incapable  of  oeing 
readily  incorporated  into  the  abstract 
may  be  omitted,  but  they  must  be  re- 
ferred to  in  such  fashion  as  to 
readily  identify  them  from  other 
parts  of  the  record. 

The  appellee  may  supplement  this 
abstract  by  one  of  his  own  if  he 
deems  it  neceassry  to  a  proper  prea- 
entation  of  the  issues. 

These  abstracts  are  treated  by  the 
court  as  containing  such  portions  of 
the  record  as  the  parties  deem  salll- 
cient  upon  which  to  try  the  assign- 
ments of  error;  but  they  may  be 
stricken  from  the  record  for  failure 
to  comply  with  tbe  rule,  on  motion  of 
the  party  affected  by  Bach  noneom- 
pUanee. 

A  transcript  of  the  reporter's  notes 
is  not  such  an  abi tract  as  will  be 
deemed  a  compliance  with  the  role, 
and  an  appeal  will  be  dismissed. 
Meade  v.  Demund  (Arii.),  108  Pae. 
479. 

The  court  will  not  resort  to  the 
transcript  to  ascertain  the  form  of  an 
objection  made  to  the  testimony. 
Phoenix  Hy.  Co.  v.  I*ndia  (AriiT), 
108  Pae.  247. 

Colorado:  Section  389,  Mills'  Anno- 
tated Code,  requires  the  appellant  to 
lodge  in  the  office  of  the  clerk  of 
tbe  supreme  court  "an  authenticated 
copy  of  the  record  of  the  judgckent 
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or  decTM  apouled  from,  ^  or  be- 
fore the  Uiira  day  of  the  next  term 
of  said  (uprenie  court."  Prorided, 
that  if  thirty  dajs  do  oot  lie  until 
tbe  uttiog  of  the  Bapreme  court  at 
ita  next  term,  then  the  "record  shall 
be  lodged  M  aforeesid  at  or  before 
the  third  d&7  of  the  ■agxt  lucceeding 
term  of  the  aupreme  eourt."  Other- 
wise, the  appml  ihall  be  diamuiBed, 
unleaa  further  time  he  granted  b;  tbe 
supreme  eourt,  for  good  cause  shown, 
to  file  the  record. 

Section  391  empowers  the  supreme 
court  to  dismiss  the  appeal  and  enter 
judgment  against  appellant  for  fail- 
ure to  prosecute  the  aame,  for  not 
less  than  Ave  nor  more  than  twenty 
per  cent  damages  for  eoosequences  of 
the  delay  oeeasioned  by  the  appeal. 

Section  394  authorizes  tbe  supreme 
court  to  make  uniform  rules  of  prac- 
tice and  procedure  not  inconsistent 
with  the  Civil  PractiM  Act. 

Ma)io:  Tbe  practice  in  tbis  state 
does  not  differ  in  anr  appreciable 
degree  from  that  of  California,  aa 
outlined  in  this  chapter.  See  aec- 
tions  4S1S,  4819, 4820,  4821  and  4822, 
Bevised  Codec,  and  sections  229  and 
230,  ante. 

Montana:  In  the  place  of  seetioa 
953,  California  Code  of  avil  Pro- 
cedure, aa  to  authentication  of  copies 
by  tbe  certificate  of  tbe  clerk  or  at- 
torneys, section  7115  of  the  Bevised 
Codes  of  Montana  (Act  approved 
February  26,  1907,   section  3)    pro- 

"The  copies  provided  for  in  the  last 
three  sections  (see  note  3a,  section 
229,  and  section  108,  ante)  must  be 
fertifled  to  be  correct  by  the  clerk  or 
attorney B,  and  must  be  accompanied 
with  a  certificate  of  the  clerk  or  at- 
torneys that  an  undertaking  on  ap- 
peal, in  due  form,  has  been  properly 
tiled,  or  that  a  deposit  has  been  made 
as  provided  for  in  section  7108 
(1732),  or  the  stipulation  of  the 
party  waiving  an  undertaking  or  de- 
posit. Tbe  appellant  may  present  to 
the  supreme  court  or  any  justice 
thereof  a  co^y  of  tbe  record  from 
which  are  omitted  those  part«  thereof 
which  appellant  believes  to  be  im- 
material to  any  queatiou  arisinp  on 
the  appeal,  and  tbereupon,  if  it  shall 
appear,  prima  facie,  that  the  parts 
omitted  are  so  Immaterial,  tbe  cooit 
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or  jnatice  shall  make  an  order  allow- 
ing such  abbreviated  record  to  be 
served  and  filed  ae  the  transcript  on 
appeal,  and  directing  the.  clerk  of  the 
district  eourt  to  certify  to  such  tran- 
script, which  order  shall  save  to  the 
respondent  'the  right  to  suggest  a 
diminution  of  tbe  record  in  caae  he 
can  show  that  witbout  tbe  parts  omit- 
ted the  appeal  cannot  fairly  and 
fully  be  heard  and  determined.  The 
certificate  of  the  clerk  of  the  district 
court  shall  refer  to  such  order  of  the 
supreme  court  or  justice." 

See  also  note  3a,  section  229,  as  to 
the  record  on  appeal;  and  see  section 
8b,  note  230,  ante,  as  to  tbe  judg- 
ment-roll. Also  note  G,  section  254, 
as  to  the  bill  of  exceptions, 

Nevada:  Section  3435,  Cutting's 
Compiled  Iaws  (section  340,  Civil 
Practide},  providm  that  "on  an  ap- 
peal from  a  final  judgment,  the  ap- 
pellant shall  furnlgh  the  court  with 
a  transcript  of  the  notice  of  appeal, 
and  tbe  statement,  if  ttaere  t>e  one, 
certified  by  the  respective  attorneys 
of  tbe  parties  to  the  appeal,  or  by 
tbe  clerk  of  the  court.  On  an  appeal 
from  a  judgment  rendered  an  an  ap- 
peal, or  from  an  order,  the  appellant 
shall  furnish  the  eourt  with  a  copy 
of  the  notice  of  appeal,  the  judgment 
or  order  appealed  from,  and  a  copy 
of  tbe  papers  used  on  the  hearing  in 
the  court  below,  such  copies  to  be 
certified  in  like  manner  to  be  cor- 
rect;.  If  any  written  opinion  b« 
placed  on  file  in  rendering  judgment 
or  making  the  order  in  the  court 
below,  a  copy  shall  be  furnished,  cer- 
tified in  like  manner.  If  tbe  appel- 
lant fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed." 

Section  3S62,  Cutting's  Compiled 
Laws,  section  1  of  an  act  approved 
March  13,  189S,  page  58  (an  aet 
regulating  appeals  to  the  supreme 
court],  is  as  follows;  "In  all  eases  of 
appeal  to  the  supreme  court  from 
final  judgments  or  from  orders  over- 
ruling motions  for  new  trial,  and  in 
ell  otber  cases  when  ordered  by  tbe 
supreme  court  or  a  judge  thereof  or 
by  the  district  judge  or  stipulated 
by  tbe  parties  or  their  attorneys,  it 
shall  be  in  the  discretion  of  the  ap- 
pellant to  furnish  Ihe  court  with  a 
transcript  on  appeal  in  accordance 
with   tlie  present  provisions  of    tbe 
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trtatnte,  or  to  have  tlie  original  papnv 
in  the  diitriet  court,  including  docu- 
mentKrj  eridenu,  mmpt  and  eibibita 
certified  to  the  aupTeme  court,  or  the 
appellant  maj  tumish  the  court  with 
ft  tranacript  of  a  portion  o'  the  record 
on   appeal,   and    bave   the    remaiaing 

grtion  certified  to  the  mpreme  court. 
case  he  shall  elect  to  have  the 
original  papers  certified  thej  ihall  be 
attached  tof^ether  and  the  pages  num- 
bered and  indexed  the  same  ae  tran- 
script on  appeal,  and  shall  be  certi- 
fied bj  the  clerk  of  the  district  court 
or  by  the  lespective  parties  or  their 
attomejB  to  M  such  originals,  and  to 
constitute  in  whole  or  part  the  record 
on  appeal,  and  the  clerk  shall  then 
transmit  them  to  tbb  elerk  of  the 
supreme  court;  provided,  that  where 
it  would  not  be  convenient  to  attach 
maps  or  exhibits  to  the  other  papers, 
they  maj  be  sent  separatelj,  prop- 
erly identified  and  certified.  8^- 
tion  3863  (section  2) ;  "Where  such 
original  papers  have  been  so  certified, 
the  clerk  of  the  supreme  court,  at  the 
time  he  transmits  the  remtttitur,  shall 
return  them  to  the  elerk  of  the  dis- 
trict court.  Any  of  the  papers  or 
documents  so  certified  to  the  supreme 
court  may  be  returned  to  the  court 
below  upon  application  of  either 
party  and  order  of  one  of  the  judges 
and  leaving  a  certified  copy.  Where 
it  is  necessary  to  present  upon  the 
appeal  the  minutes  of  the  court  or 
records  containing  entries  affecting 
other  cases,  tbey  shall  be  copied  in 
the  transcript  the  same  as  heretofore." 
t/ew  Mexico:  See  note  3a,  section 
2Z9.  Bection  894,  Compiled  Laws, 
provides:  "Whenever  it  shall  be  in- 
tended to  review  on  appeal  or  writ 
of  error  any  judgment  or  decree  of 
any  district  court,  it  shall  not  be  nec- 
essary that  any  reeord  of  the  plead- 
ings or  proceedings  in  the  cause  in 
the  district  court  shall  be  or  shaU 
have  been  pr^ared  by  the  appellant 
or  plaintiff  in  error,  or  a  copy  served 
on  the  opposite  party  or  bis  attorney. 
But  the  party  taking  or  having  taken 
such  appeal  or  writ  of  error,  may  file, 
or  cause  to  be  filed  in  the  supreme 
court,  the  whole  of  the  record  in  the 
cause,  or  such  part  thereof  as  such 
party  may  deem  necessary  for  a  re- 
view of  the  judgment  or  decree,  and 
tlie  opposite  party,  if  the  whole  recoi;^ 


be  not  filed  in  the  supreme  court,  may 
file  such  other  part  of  the  reeord  in 
the  supreme  court  as  may  be  deemed 
by  such  opposite  party  necessary  to 
properly  review  the  jodgment  or  do- 
cree  in  the  cause;  and  it  shall  not  be 
necessary  that  the  judge  shall  deter- 
mine or  shall  have  determined,  what 
portion  of  the  record  and  proceedings 
in  the  cause  shall  be  transmitted  to 
the  supreme  court;  but  when  only  a 
part  of  the  record  is  filed,  the  su- 
preme court  shall  determine  whether 
there  is  sufficient  in  the  part  so  filed 
to  enable  it  to  properly  review  the 
cause,  and  may  require  the  produc- 
tion of  the  entire  record,  oi  such  addi- 
tional parts  thereof  as  said  supreme 
court  may  deem  necessary  for  a 
proper  review  of  the  cause;  provided, 
that  where  more  or  a  greater  part 
of  the  record  is  filed  in  the  supreme 
court,  than  is  necessary  to  properLy 
review  the  cause,  the  supreme  court 
may,  in  its  discretion,  tax  the  coet 
of  such  greater  part  against  the  per- 
son filing  the  same." 

Bectian  S95:  "In  all  causes  where 
appeals  or  writs  of  error  have  been 
taken  to  review  in  the  supreme  court 
any  judgment  or  decree  of  a  district 
court,  and  the  judge  has  not  deter- 
mined what  portions  of  the  reeord 
and  pleadings  in  the  canse  shall  be 
transmitted  to  the  supreme  court,  and 
the  time  has  passed  for  docketing  said 
cause  and  filing  the  reeord  in  said 
supreme  court,  the  party  taking  said 
writ  of  error  or  appeal  may,  within 
twenty  days  after  the  approval  of 
this  act,  file  ia  the  supreme  court,  the 
record  In  said  cause  in  a«cordanee 
with  the  provisions  of  section  eight 
hundred  and  ninety-four,  without  it 
beinr  necessary  to  have  determined 
by  the  judge  what  portion  of  the  ree- 
ord and  proceedings  In  the  eause  shall 
be  transmitted  to  the  supreme  court, 
and  such  cause  shall  thereafter  be 
docketed,  heard  and  determined  in 
the  same  manner  as  if  it  had  been 
filed  and  docketed  in  the  proper  time, 
and  the  appellant  or  plaintiff  in  er- 
ror shall  have  leave  to  assign  errors, 
and  file  briefs  as  in  other  causes,  and 
the  opposite  party  shall  also  have 
leave  to  join  In  the  assignment  of 
errors  and   file  briefs." 

Section  3140,  Compiled  laws,  pro- 
vides that  "an  ftppe&la  taken  thirty 
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diji  before  the  fint  daj  of  the  next 
term  of  the  luprems  court  sbsll  be 
tried  at  that  term,  sod  appe&ls,  taken 
in  liei  than  thlrtj  dajs  before  the 
llrat  da7  of  the  term,  eball  be  retnru- 
able  to  the  next  term  thereafter;  the 
appellBDt  shall  file  in  the  offlce  of 
the  clerk  of  the  ropreme  court,  at 
leait  ten  days  befoia  the  firet  day  of 
■ueh  court  to  which  the  appeal  is  re- 
turnable, a  perfect  traiucnpt  of  the 
record  and  proceedingB  in  the  case. 
If  he  fail  to  do  bo,  the  appellee  may 
produce  iu  court  lueh  transertpt,  and 
if  it  appear  thereby  that  an  appeal 
has  been  allowed  in  the  cauH,  the 
court  shall  afBrm  the  judgment,  nn- 
lesa  good  cause  can  be  shown  to  the 

contrary " 

North  Dakota:  Seetion  7206,  Be- 
Tised  Codec,  la  as  follows:  "Upon' 
an  appeal  being  perfected  the  clerk 
of  tiie  court  from  which  the  appetki 
is  taken  sball  at  the  expense  of  the 
appellant  forthwith  tranamit  to  the 
■uprema  conrt,  if  the  appeal  is  from 
a  judgment,  the  jui^m«nt-rolI ;  if  the 
appeal  is  from  an  order,  he  shall 
transmit  the  order  appealed  from  and 
the  original  papern  used  by  each  party 
on.  the  application  for  such  order. 
The  court  may,  however,  in  case  of 
either  judgment  or  order  upon  mo- 
tion of  eittier  party  after  notice  to 
the  adirerae  party  for  good  cause 
shown,  direct  copies  to  be  transmitted 
instead  of  the  originals.  The  derk 
shall  also  in  all  eases  transmit  to  the 
supreme  conrt  the  original  notice  of 
appeal  and  the  undertaking  given 
thereon;  and  he  shall  annex  to  the 


court  from  which  the  appeal  is  taken, 
certifying  that  they  are  the  original 
papers  or  copies  as  the  case  may  be 
and  that  they  are  tracsmitted  to  the 
supreme  court  pursuant  to  such  ap- 
peal. No  further  certifleate  or  at- 
testation shall  be  neoeseary;  provideii, 
that  if  the  appellant  does  not  within 
thirty  days  after  his  appeal  is  per- 
feoted  cause  a  proper  record  in  the 
case  to  be  Iransinitted  to  the  su- 
preme court  by  the  clerk  of  the  dis- 
trict court,  the  rcspoDdent  may  cause 
such  record  to  be  tranemittcd  by  the 
clerk  of  the  district  court  to  the 
clerk  of  the  supreme  court;  and  in 
such  ease  the  respondent  may  recover 
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the  expense  thereof  as  costs  on  such 
appeal  in  ease  the  judgment  or  order 

S pealed  from  is  in  whole  or  in  part 
limed." 

Under  the  provisions  of  this  section 
the  originals  must  be  transmitted  in 
the  absence  of  an  order  for  copses. 
Jasper  v.  Hazen,  1  N.  D.  £10,  46 
N.  W.  173;  Hedlnn  v.  Mining  Co., 
14  8.  D.  3M,  BS  K.  W.  861;  Bedtkey 
V.  Bedtkey,  IS  S.  D.  310,  89  N.  W. 
479:  Ooose  River  Bank  y.  Oilmore, 
3  N.  D.  188,  54  N.  W.  1032;  Bailey 
v.  Scott,  1  8.  D.  337,  47  N.  W.  286. 

So,  on  an  appeal  from  a  new  trial 
order,  the  papers  and  doenments 
nsed  at  the  hearing  of  the  motion, 
when  properiy  ideutifled  as  having 
been  so  nsed,  may  be  used  on  the 
appeal  without  being  ineorporated 
in  a  statement  or  bill  of  exceptions; 
but  the  stenographer's  transcript 
must  be  brought  up  by  bill  or  state- 
ment. Goose  River  etc.  Co.  v.  Gil- 
more,  3  N.  D.  188    54  N.  W.  1032. 

The  clerk  sboald  certify  to  the 
judgment -roll.  Hardy  v.  Purington, 
6  8,  D.  382,  61  N.  W.  158.  And  the 
transcript  cannot  be  amended  in  the 
supremo  court,  but  must  be  remaoded 
for  that  purpose,  if  necessary. 
Hoore   v.   Booker    4   N.   D.   543,   62 


N,  ■■ 


.  607. 


OklaJuima:  As  already  noted  (note 
Jib,  section  250,  ante),  the  record  on 
appeal  may  comprise  the  complete 
transcript  of  the  record  in  the  trial 
court,  or  the  case-made  heretofore 
considered.  Section  6072,  Compiled 
Laws,  provides:  "That  in  all  actions 
hereinafter  instituted  by  petition  in 
error  in  the  supreme  court,  the  plain- 
tiff in  error  shall  attach  to  and  Ale 
with  the  petition  in  error  the  origi- 
nal case-made,  filed  in  the  court  be- 
low, or  a  certified  transcript  of  the 
record  of  said  court;  and  in  no  such 
action  hereafter  instituted  in  the 
supreme  court  shall  any  charge,  fees 
or  costs  be  taxed  or  allowed  for 
making  any  copy  of  any  case-made, 
or  transcript  when  such  copy  shall 
be  ordered  hy  the  court  for  its  use. 
and  the  same  has  not  been  furnished 
bj  the  plaintiff  in  error  thirty  days 
before  the  first  dav  of  th«  term  at 
wbicJi  the  case  shall  stand  for  bear- 
ing, and  no  costs  or  fees  shall  be 
taxed  for  making  a  complete  record 
in  such  ease,  except  when  the  tame 
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■ball  be  made  hj  reqneft  of  a  partT' 
to  the  iuit  and  at  hii  own  eoBta." 

Under  tbe  provisiona  ot  the  above 
MeHon,  aod  those  quotsd  in  note  3b, 
■eetion  250,  ante,  the  appellant  ii  at 
liberty  to  preeent  hU  appeal  upon 
a  complete  tranieript  of  the  record 
of  the  court  below,  or  he  may  dia- 
pesM  with  the  complete  record,  and 
present  his  case  apon  a  caec-mads, 
attached  to  the  judginent  or  order 
appealed  from,  "containing  a  state- 
ment of  so  much  of  the  proceedinss 
and  evidence,  or  otber  matteri  in 
the  action,  as  may  be  necessary  to 
pieeent  tbe  errors  complained  of  to 
the  Bnpreme  court."  See  Wade  v. 
Mitchell,  14  Old.  168,  79  Pac.  »5j 
Williamaon  v.  WilliBmson,  15  Okl. 
880,  S3  Pa«.  718.  If  ha  takes  the 
eonrse  first  oatlined,  there  is  no 
ehaiee  in  the  matter,  and  his  tran- 
script must  be  a  complete  record, 
and  must  so  appear.  Wade  v. 
Uttchell,  tiipra.  If,  however,  he 
adopts  tbe  latter  course,  there  is 
always  a  question  as  to  what  should 
and  what  should  not  be  included 
in  the  case-made^  as  there  always 
is,  in  other  jurisdictions,  in  the 
prepsratiati  of  a.  statement  or  bill  of 
exceptions.  His  task  in  preparing 
the  record  must  be  carried  on  nnder 
the  Buperviaion  of  tbe  ^a1  judge, 
for  the  latter  is  called  upon  to  allow, 
or  settle,  and  sign  the  paper;  and 
under  the  critical  eye  of  his  sdvar- 
eary,  who  may  be  expected  to  insist 
upon  the  in  corporation  therein  of 
everything  which  will  tend  to  sus- 
tain tbe  judgment  or  order  appealed 
from,  or  nullify  the  charge  of  error. 
In  this  respect  the  parallel  between 
a  case- made  and  a  statement  of 
facts,  or  on  appeal,  is  therefore 
clearly  apparent.  The  rules  which 
govern  the  practice  with  regard  to 
Btatements  apply  with  the  same 
force  to  the  practice  under  ease- 
made:  apd  an  appeal  by  ease-made 
differa  only  slightly  from  an  appeal 
by  statement,  such  as,  for  example, 
appeals  under  the  new  and  alterna- 
tive method  in  California.  It  is  to 
be  noted,  however,  that  a  caee-made 
falls  short  of  its  purpose  if  it  fails 
to  include  everytbing  essential  to 
the  presantation  of  the  error  eom- 
plaiiMd  of.    The  record  on  appeal 


1470 

may  contain  matters  relating  to  the 
oervice,  mgning  and  settling  of  the 
ease- made,  dehor t  tiie  latt«r,  bat 
matter  relating  to  the  subject  for 
review  must  be  incorporated  in  the 
case-made.  See  Burnett  v. '  Davis, 
27  Okl.  124,  111  Pac.  IBl.  In  gen- 
eral, however,  a  case-made,  when  it 
takes  the  place  of  the  transcript  on 
appeal,  is  a  transcript,  and  should 
be  so  treated. 

Oregon:  Section  554,  Lord's  Dra- 
gon Laws,  is  as  folIowB,  in  part: 

"Upon  the  appeal  being  perfected, 
the  appellant  shall,  within  thirtr 
days  thereafter,  file  with  the  clerk 
of  the  appellate  court  a  transcript 
or  such  an  abstract  as  the  rules  of 
the  appellate  court  may  require,  of 
so  much  of  tbe  record  as  may  be 
necessary  to  intelligibly  present  the 
questions  to  be  decided  by  the  appel- 
late tribunal,  together  with  a  copy 
of  the  judgment  or  decree  appealed 
from,  the  notice  of  appeal  or  proof 
of  service  thereof,  and  of  the  under- 
taking on  appeal.  .... 

"1.  If  the  appeal  is  from  a  decree 
and  the  cause  is  to  bs  tried  anew  on 
the  testimony,  the  clerk  shall  attach 
together  the  testimony,  depositions 
and  other  papers  on  file  in  his  office 
containing  the  evidence  heard  or  of- 
fered on  trial  in  the  court  below, 
and  deliver  the  same  to  the  appel- 
lant  Such   evidence  ehali  be 

deemed  a  part  of  the  transcript  or 
abstract,  and  shall  be  filed  there- 
with," 

Since  the  amendment  of  1999 
(Laws  1899,  p.  229)  the  transcript  is 
not  the  judgment- roll,  "but  rather  a 
fair  synopsis  of  the  proceedings  in 
the  trial  court  relative  to  the  quea- 
tiona  reserved  by  appellant  for 
further  consideration."  See  Back- 
hauee  v,  Boells,  43  Or,  558,  72  Pac. 
976,  73  Pac.  342.  This  would  seem 
necessarily  to  include  the  bill  of  ex- 
ceptions, and  the  supreme  court,  by 


paper  among  the  rest.  Bule  t  pro- 
vides that  "transcripts  on  appeal  in 
civil  cases  shall  consist  of  a  copy 
or  printed  abstract,  as  in  theae  rules 
provided,  of  so  much  of  tbe  record 
as  may  be  neceseary  to  intellinbly 
present  the  questions  to  be  oeter- 
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miDcd,"  «te.,  almoat  in  tiie  language 
of  tha  statute,  abors  quoted. 

Bub  n  eontaina  tlte  foUowiiig  wyxt- 
opaia;  Complamt,  nuitmoiie,  return 
thareof,  demnrrer  or  othOT  motion, 
order  thereon,  anawer,  replj',  verdiet, 
judgment,  bill  o(  exeeptiona,  notiee 
and  undertakinfc  on  app^t.  See 
Bnlea  Bnpreme  Court  of  Oregon  (50 
Or.),  91  Pac  rii. 

SubdiTision  2  of  section  G54  pn>- 
Tides  that,  "If  the  transcript  or  ab- 
stract is  not  filed  with  the  clerk  of 
the  appellate  «ourt  within  the  time 
provided,  the  appeal  shall  be 
deenwd  abandoned,  and  the  effect 
thereof  terminated,  bat  the  trial 
court  or  the  judge  thereof,  or  the 
supreme  court  or  a  justice  thereof, 
maj,  upon  such  terms  as  may   be 


b«  made  vithin  the  time  allowed 
to  ile  the  transcript,  aod  shall  not 
extend  it  beyond  the  terra  of  the  ap- 
pellate eoart  next  following  the  ap- 
peal." 

Onl^  the  papers  which  constitute 
the  judgment-roll  should  be  included 
in  the  tranecript.  Farrell  t.  Oregon 
etc.  Co.,  31  Or.  463,  49  Pac.  876; 
Mitchell  T.  Powers,  19  Or.  487,  19 
Pac.  647.  Formerly  it  was  not  noc- 
eassry  to  set  out  the  undertaking 
in  the  transcript.  Bilyeu  v.  Smith, 
18  Or.  335,  32  Pac.  1073;  but  this 
was  changed  by  the  amendment  of 
1899.  Burchell  v.  Averill  etc,  Co., 
BB  Or.  113,  105  Pac.  403.  So  much 
of  the  evidence,  exhibits  and  other 
documents  on  file  in  the  trial  court 
as  is  desired  to  be  brought  up  would 
seem  to  ret^uire  the  consent  of  the 
trial  jndge  if  there  is  any  doubt  or 
eonf  usion  as  to  what  should  properly 
be  included  in  the  record.  Hume  v. 
Bogne  River  etc.  Co.,  51  Or.  237, 
187  Am.  St.  Bep.  732,  83  Pac.  391, 
92  Psc.  1005,  96  Pac.  B65.  This  is 
certainly  the  rule  in  cases  tried  be- 
fore a  referee.  Sanborn  v.  Pitz- 
gitrick,  51  Or.  4.57,  91  Pac.  540. 
Lit  if  the  parties  are  agreed,  the 
eertiflcate  of  the  stenographer  is 
■nfflcient.     Id. 

The  transcript  or  abstract  must  be 
filed  within  the  time  prescribed  by 
statute,  or  some  extension  thereof 
duly  authorieed.  The  requirement 
W  to  thia  point  is    jurisdictional. 
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Kelley  v.  Pike,  17  Or.  330,  20  Pac. 
685;  McCftrty  v.  Wintlor,  IT  Or.  391, 
21  Pac.  195;  Nestucca  Bead  Co.  v. 
Landingham,  £4  Or.  439  33  Pac. 
983;  Connor  v.  Clark,  30  Or.  3»2,  4S 
Pac.  364;  Judkin  v.  Taffe,  21  Or.  89, 
27  Pac.  221;  Harrington  v.  Snyder, 
G3  Or.  673,  101  Pac.  3B2;  Hanley  v. 
Stewart,  54  Or.  38,  102  Pac.  2;  and 
this  requirement  cannot  be  dis- 
pensed with  by  stipulation.  David- 
son T.  Columbia  etc.  Co.,  49  Or.  577, 
91  Pac.  441. 

The  extension  of  time  above  re- 
ferred to  must  be  secured  before  the 
expiration  of  tbe  statutory  time  or 
of  any  previous  extension  thereof. 
Tallmadge  v.  Hooper,  37  Or.  503,  61 
Pac.  349,  1187.  The  sole  require- 
ment is  that  the  transcript  or  ab- 
stract must  be  filed  before  the  ex- 
pirttion  of  the  time,  and  it  matters 
not  that  the  order  enlarging  the  time 
is  made  prior  to  the  filing  of  the 
undertaking.  Wolf  v.  City  By.  Co., 
SO  Or:  67,  8S  Pac.  620,  91  Pac.  460, 
15  Ann.  Cas.  1181. 

When  the  statutory  time  to  file 
the  transcript  has  expired,  an  exten- 
sion cannot  be  made  and  entered 
nunc  pro  tunc.  Davidson  v.  Colum- 
bia etc.  Co.,  40  Or.  577,  91  Pac  441. 
But  if  tbe  order  was  made  within  the 
time,  it  may  be  entered  after  its  ex- 
piration, nunc  pro  tw\e.  Quartz  ote. 
Co.  v.  Fatterwn,  63  Or.  65,  96  Pac. 
651. 

The  order  cannot  be  made  ex  parte, 
without  notice.  Busfa  v.  Oeisey,  16 
Or.  267,  19  Pac.  122;  and  see  Whalley 
v.  Gould,  27  Or.  74,  40  Pac.  4;  Kelley 
».  Pike,  tupra;  McCarty  v.  Wintler, 
ttipra;  Nestucca  etc.  Co.  v.  Landing- 
ham,  tupra,'  but  see  Johnson  v.  lanko- 
TOtz  (Or.),  102  Pac.  799. 

If  the  appellant  has  lost  bis  right 
to  an  appeal  by  failure  to  file  nis 
transcript  in  time,  he  cannot  there- 
after take  a  second  appeal.  Nestucca 
etc.  Co,  V.  Landingham,  *upra.  But 
a  party  may  abHrnlon  an  imperfectly 
attempted  appeal  and  initiate  another 
one.  Fisher  v.  Tomlinson,  40  Or.  112, 
60  Pac.  390,  66  Pac.  696. 

Scmth  Dakota:  Section  443,  Code  of 
Civil  Procedure,  provides;  "Upon  an 
appeal  being  perfected,  the  clerk  of 
the  court  from  which  the  t^ypeal  is 
taken  shall,  at  the  expense  of  the  ap- 
pellant, forthwith  transmit  to  the  su- 


DigmzedByGOOgle 


TKAN8C&IPT  ON  AFPKAU 


S265 

preme  eoart,  if  the  kppeftl  u  from  a 
judgment,  tb«  jadgment-roU ;  if  tbe 
appeal  is  from  an  order,  he  shall 
trauamit  the  order  appealed  from,  and 
the  original  papers  used  b;  ea«ta 
psrtj  OD  the  application  for  the  order 
appealed  from.  The  court  ma7,  haw- 
ever,  in  each  ease,  direct  copiea  to  be 
sent  in  lieu  of  the  originaJi.  The 
elerfc  aball  alao,  in  all  eases,  tranamit 
t«  the  Rupreme  eourt  the  notice  of 
appeal  and  undertaking  given  thereon; 
and  he  Bball  annex  to  the  papers  so 
transmitted  a  eertiflcate  under  his 
hand  and  the  seal  of  the  court  from 
which  the  appeal  is  taken,  certiffiug 
that  the;  are  the  original  papers  oi 
copies,  as  the  case  may  be,  and  that 
they  are  transmitted  to  the  soprems 
court  pursuant  to  such  appeal!  No 
further  certificate  or  attestaticD  shalt 
be  nocBseary." 

Utah:  Section  3316,  CompUed  Laws, 
prorides:  "Up0n  an  appeal  being  per- 
fected the  elerk  of  the  eourt  from 
which  the  appeal  is  taken  shall,  at  the 
expense  of  the  appellant,  forthwith 
transmit  to  the  supreme  eourt  the 
papers  constituting  the  record  on  ap- 
peal. The  court  may,  however,  for 
good  cause  shown,  direct  copies  to  be 
sent  in  lieu  of  tbs  arigiaals.  The 
clerk  shall  also,  in  all  cases,  trannnit 
to  the  suprone  court  the  notice  of  ap- 
peal, together  with  a  eertiflcate  of  the 
clerk  t&t  an  undertaking  an  appeal 
in  due  form,  or  a  stipulation  of  the 

erties  waiving  an  undertaking,  has 
tn  properly  filed  J  and  he  shall  an- 
nex to  the  papers  so  transmitted  a 
certificate  under  his  hand  and  the  seal 
of  the  court  from  which  the  s{ipeal  is 
taken,  certifying  that  they  are  the 
original  papers  or  copies  as  the  case 
may  be,  and  that  they  are  transmitted 
to  th«  supreme  eourt  purcwant  to  such 
appeal.  No  further  certificate  or  at- 
teetation  shall  be  oeceesary." 

Wathington:  Section  1729,  Be*n.  t 
Bal.  Code  (section  6313,  Bal.  Code), 
provides,  in  part,  as  follows:  "With- 
in ninety  days  after  an  appeal  shsJl 
have  been  taken  by  notice  as  pro- 
vided in  this  title,  the  clerk  of  the 
superior  court  shall  prepare,  certify 
and  file  in  his  office a  tran- 
script containing  a  copy  of  so  much 
of  the  record  and  files  as  the  iqtpel- 
lant  shall  deem  material  to  the  review 
of  the  matters  embraced  within  the 


appeal,  said  transeript  to  be  so  pre- 
pued,  certified  and  filedi.  in  the  oJBce 
of  this  elerk,  at  or  before  the  time 
when  tlw  appellant  shall  aerve  and 
file  his  openinj;  brief,  as  hereinafter 
provided.  Within  four  months  .... 
the  elerk  of  the  superior  court  shall 
at  the  expense  of  the  appellant,  send 
up  to  the  supreme  eoiut  eaid  tran- 
script together  with  the  opening 
briefs  on  appeal  filed  in  his  ofSce. 
The  papers  and  copies  so  sent  up  to- 
gether with  any  thereafter  sent  up 
as  hereinbelow  provided  Aall  eon- 
stituto  the  recoil  on  appeal.  Any 
bill  of  exceptions  or  statement  of 
facts  on  file  when  the  record  is  so  sent 
up  shall  be  sent  up  as  a  part  thereof, 
unless  the  superior  eourt  or  a  judge 
thereof  has  not  yet  passed  on  an  ap- 
plieatios  for  the  settlnnent  and  eei^ 
tifying  of  such  bill  or  statement.  Id 
ease  any  bill  of  exceptions  or  state- 
ment of  faets  shall  be  filed  or  certi- 
fied, or  any  other  addition  to  the  rec- 
ords or  files  shall  be  made  after  the 
record  on  appeal  shall  have  been  sent 
up,  a  supplementary  record  on  appeal 
embracing  so  much  tliereof  as  the 
appellant  deems  material,  or  a  copy 
thereof  may  be  prepared,  oertified  anil 
sent  up  at  any  time  prior  to  the  hear- 
ing on  appeal "  Then  follows 

provisions  as  to  supplementarr  rec- 
ords. Section  395  is  part^  as  fol- 
lows: "All  reports  of  referees  or  etnn- 
missioneors,  with  the  testimony  and 
other  evidence  returned  into  eourt 
therewith,  all  findings  of  fact  and 
conclusions  of  law  made  in  writing 
I7  a  judge,  referee  or  oommisaioner 
and  signed  by  him,  all  chaigea  to  a 
jury  made  wtolly  in  writing,  all  in- 
struotiona  requested  in  writing  to  be 
given  as  part  of  a  charge,  all  ver- 
dicts, general  or  special,  and  all  rul- 
ings and  decisionB  enUM>died  in  a  writ- 
ten judgment,  order  or  journal  entry 
In  Uie  cause,  together  with  all  excep- 
tions, if  any,  taken  to  any  part 
thereof,  as  well  as  all  papera  and 
matters  hitherto  dsenwd  a  part  of  the 
record,  shall  be  deemed  and  are  here- 
by declared  to  become,  upon  being 
filed  in  the  cause,  or,  as  the  case  may 
be,  embodied  in  a  journal  entry,  a 
part  of  the  record  in  the  cause,  ifar 
all  the  porposes  thereof  and  of  any 
ttppeal  nierein;  and  it  shall  not  Iw 
necessary  or  proper,  for  any  puipoce. 
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or  order  have  already  been  stated.  The  originals  of  such  papers 
remain  in  the  court  below ;  only  copies  are  furnished  to  the  supreme 
court,  Sufth  copies  properly  authenticated,  arranged  and  printed/) 
constitute  the  transcript  onappeal.  The  transcript  must  not 
eontam~any~papers  wEeE~afe  not  a  part  of  the  record  on  appeal." 
It  must,  however,  contain  aU  the  papers  which  constitute  the  rec- 
ord; but  they  may  oft«n  be  abbreviated  and  condensed  with 
advantage,  and  all  needless  repetition  ahoold  be  avoided.  These 
propoaitiona  will  be  conndered  separately. 

1.  The  Transcript  must  not  Contain  Any  Paper  Which  it  not  a 
Part  of  the  Record  on  Appeal. — As  has  been  stated,  the  record  on 

s  trtUMcript  of  the  reeord  and  pro- 
eaedings,  dulj  Mitifled,  "ut  hereto 
uinexed  and  mads  a  part  of  this  peti- 
tioQ."  Underwood  v.  David,  9  Wjo. 
178,  61  Pae.  1013. 

The  tranBcript  contemplated  "eon- 
taioB  the  pleadings,  the  orders,  and 
judgment  ....  and  also  tbe  various 
execations,  and  the  offleeT's  retuma 
thereon,  aa  recorded  in  the  execution 
docket.  Tbcse  are  all  matter*  of  rec- 
ord, and  require  no  bill  of  exceptions 

to  entitle  them  to  conai deration 

If  such  matters  of  reeord  aa  an  em- 
bniaed  in  tbe  transcript  are  suffleient 
to  present  anj  question  laised  apon 
the  petition  in  error,  no  bill  of  excep- 
tions would  be  required  for  the  de- 
termination of  such  questioo.  .... 
They  must  be  regarded  aa  sufficient  in 
casf  the  order,  which  is  here  assigned 
as  error,  was  made  asd  entered  solely 
apon  Bucb  reeord,  and  without  the 
consideration  of  any  extntneons  mat- 
ter. Whether  or  not  they  conetitute 
all  thai:  is  essential  to  a  review  of  the 
order  mast  be  diselowd  by  the  au- 
thentiiAted  record  itself."  Under- 
wood V.  David,  9  Wyo.  178,  81  Pac. 
1012.  To  the  same  effect,  see  Board 
of  Commissioners  v.  Shaffnw,  10  Wyo. 
161,  68  Pac.  14. 

1^  With  reference  to  unneceaaaiy 
matter  in  the  transcript,  the  supreme 
court  of  Uontana,  in  Murray  v. 
Hanser,  21  Mont.  120,  63  Pac.  99, 
sajd:  "Such  unnecessary  matter  im- 
poses useleas  expense,  sheds  no  ligbt 
upon  any  question  presented  by  the 
appeal,  and  tends  to  impede  the  court 
in  its  investigation  of  tbe  case.  The 
judgment  and  order  appealed  from 
are  reversed." 


to   embody  the   same  in  any   bill   of 
exceptions   or   statement  of   facts." 

Wyoming:  Section  G114,  Compiled 
Statutes,  is  partly  as  follows;  Frovi- 
non  is  made  for  an  order  "directing 
tbe  clerk  of  the  district  court  or  other 
tribunal  from  which  the  appeal  ij 
taken  to  trannnit  to  tbe  supreme  court 
all  audi  original  papers  in  tbe  case 
in  which  the  appeal  is  taken,  and  a 
datf  authenticated  transcript  of  all 
mch  journal  entries,  or  other  entries 
of  reeord  as  he  may  desire  and  as 
may  be  ncceamry  to  exhibit  the  error 
eomplaiued  of;  and  upon  the  filing 
of  such  application  it  shall  be  the 
duty  of  the  cterk  of  the  supreme  court 
to  forthwith  issue  such  order,  under 
the  aaal  of  said  supreme  court,  and  the 
said  order  shall  be  wrred  upon  the 
clerk  of  tlie  district  court  or  other 
tribunal  from  which  said  appeal  is 
taken  in  the  same  manner  aa  all  other 
process  is  served  out  of  nid  supreme 
court,  and  it  shall  be  the  duty  of 
the  clerk  of  said  district  court  or 
other  tribunal  upon  the  receipt  of 
such  order  to  fortliwith  deliver  such 
original  papers  and  autbeuticated 
tratiaeript  as  may  be  called  far  by 
said  order  to  the  clerk  of  the  su- 
preme court,  taking  hia  receipt  for 
the  same;  and  such  ori^nal  papers 
anrd  authenticated  transcript  shall  be 
ami  became  a  part  of  the  record  in 
said  case  in  the  supreme  court,  and 
upon  the  conclusion  of  said  case  in 
tbe  supreme  eooirt  said  papers  shall 
be  returned  with  the  mandate  of  the 
supreme  court  tg  the  court  or  tribunal 
from  which  the  appeal  was  taken." 
This  requirement  is  eomplFed  with  by 
the  filing  of  a  petition  reciting  that 
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appM^  eoatoBta  of  the  papers  designated  hy  tlie  sUtate.  Papers 
not  so  designated  hare  no  place  in  the  transcript,  and  if  printed 
therein  vill  be  disregarded.  This  has  been  held  ^th  respect  to 
the  notice  and  afBdavit  on  motion  to  retax  costs,'^  and  with  respect 
to  the  afSdavit  and  notice  of  motion  to  strike  out  a  pleading,*  and 
with  respect  to  the  notice  of  motion  to  dismiss  an  action/  and  the 
order  made  thereon,*  and  with  respect  to  a  notice  of  motion  for 
judgment  on  the  pleadings,*  and  the  order  made  thereon.*  Sowith 
respect  to  orden  striking  out  a  pleading,^  or  a  portion  thereof,*  and 
an  order  denying  a  motion  to  strike  out,**  and  the  motion  itself,*^ 
and  with  respect  to  stipiilatious,*  and  with  reference  to  the  notice 
of  the  overruling  of  a  demurrer,'*  and  with  respect  to  the  testimony 
reported  by  a  referee,"  and  with  respect  to  a  memorandum  of 
costs,"  and  with  respect  to  affidavits  where  the  appeal  was  from 
the  judgment,**  and  with  respect  to  unidentified  affida^ts  on  appeal 
from  an  order.**  So  with  reference  to  instructions  to  a  jury  not' 
incorporated  in  a  proper  record; "  bo  with  respect  to  the  minutes  of 
the  court  in  certain  cases;  **  so  with  reference  to  the  judgment-roll 
ia  another  action  used  as  evidence  on  a  motion  to  dissolve  an  in- 

ib  Qates  t.  Buckingham,  4  Cal.  £66. 

I  Dimiek  v.  Campbell,  31  Cal.  S3S; 
Iforrii  V.  Angle,  42  Cal.  230;  Dougki 
T.  DaUn,  48  Cal.  49. 

*  Monis  r.  Angle,  4B  Cal.  236; 
Bftcon  T.  BobsoQ,  53  Cal,  899. 

«  Btoddart  T.  Burge,  S8  Cal.  3B4. 

•  DouElas  V.  Dakin,  46  Cal.  49. 
«  MeA^  T.  BandalL  41  Cal.  136; 

Douglaa  V.  Dakin,  46  CaL  4S. 

T  Abbott  V.  DouglasB,  2S  Cal.  295; 
Dimiek  Y.  CampbeU,  31  Cal.  £36. 

«  Salter  y.  San  Francisco,  36  Cal. 
HE;  Horria  t.  Angle,  42  Cal.  236; 
N.  8.  C.  Co.  V.  Kidd,  43  CaL  ISO; 
Peely  v.  Siirlay,  43  CaL  369,  12  Morr. 
Uin.  Bep,  132;  Douglas  t.  Dakin,  46 
Cat.  49;  Sutton  t.  Stepben,  101  Cal. 
545,  36  Pae.  106;  Barber  t.  Uulford, 
117  Cal,  356,  49  Psc.  206;  Hawley  t, 
Koeher,  123  Cal.  77,  S5  Psc.  696;  and 
Spence  t.  Scott,  S7  CaL  181,  31  Pae. 

■&  StTathem  T,  Dakia,  63  Cal.  47S; 
Uock  V.  Santa  Boaa,  126  CaL  330,  G8 
Pae.  826. 

•ti  Barber  t.  Mnlford,  117  Cal.  356, 
49  Pac.  206;  Moek  v.  Santa  BoM.,  123 
CaL  830,  58  Pm.  8S6. 


•  Bitter  v.  Mason,  11  Cal.  214;  Peo- 
ple V.  Hawei,  41  Cal.  632;  Hayden 
T.  Harden,  46  CaL  333;  Spinetti  t. 
Brignardello,  63  CaL  281;  Moore  ▼, 
Semple,  11  Cal.  360.  But  see  eef 
tion  230,  ante,  and  notes  17  to  17i 
inclusive,  therein,  for  a  more  extended 
eonaidetatioa  of  tbe  point. 

10  Catanieb  t.  Hajee  52  Cal.  338  { 
Jacks  T.  Baldes,  97  CaL  91,  31  Pae, 
899. 

11  Harper  t.  Minor,  27  Cal.  107; 
and  see  section  230,  anU,  and  notea 
17e  and  IS,  therein. 

11  Kellj  T.  MeEibben,  64  CaL  19S. 
M  Welch  T.  Allen,  54  Cal.  Ell. 
1*  See  section  264,  aiUe,  and  par- 
ticularlj  esaei  eited  in  note  11  titer*- 

»  See  section  230,  ante,  as  to  tbie 
subject,  partienlarlf  notM  IBk  and 
IBl,  therein. 

1*  Dawlflf  7.  HoriooB,  S3  CaL  103; 
Mendocino  Coun^  t.  Morris,  32  Cat. 
146;  People  t.  Empire  O.  ft  S.  U. 
Co,,  33  Cal.  171:  Abbott  t.  DoutlaM, 
£8  CaL  295. 
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jtmetion ;  "  and  so  as  to  proof  of  service  of  amended  pleadings."* 
So  with  respect  to  the  sfBd&vit  of  the  foreman  of  the  jar?;  ^'''  and 
80  as  to  the  notice  of  intention,^"  unless  it  appears  in  the  statement 
or  a  bill  of  exceptions;  "*  and  so  with  reference  to  Tarions  other 
documents,'^" 

If  docnments  which  do  not  belong  in  the  record  on  appeal  are 
nevertiieleBs  erroneously  incorporated  therein,  they  will,  as  hereto- 
fore stated,  be  merely  disregarded.  It  is  not  the  proper  practice 
to  strike  them  out,  and  motions  to  that  effect  will  be  denied." 

2.  The  Trantcript  must  Contain  AU  the  Papers  Which  ConsHtuie 
the  Record  on  Appeal. — It  is  apparent  from  the  cases  cited  in  the 
preceding  sabdiTlBioa  that  it  is  useless  to  print  in  the  transcript 
any  document  which  is  not  designated  by  the  statute  as  part  of 
the  record  on  appeal.  On  the  other  hand,  the  transcript  must  eon- 
tain  everything  which  is  necessary  to  show  that  a  valid  appeal  haa 
been  taken,  and  copies  of  those  documents  which  are  declared  by 


"  Sanches  t.  Garriagft,  SI  CaL 
ITO;  Uorria  v.  Angle,  42  Cal.  236. 

ii>  Kverside  Co.  t.  Btoekman,  124 
CbL  222,  Sa  Pbg.  1027;  Canadian  eK. 
Go.  T.  Clarite  ete.  Co.,  140  Cal.  672, 

74  Pac  301;  sod  lea  Bedington  v. 
ComweU,  90  Ctl.  49,  27  Pac.  40. 

">  Clanton  t.  Coward,  67  CaL  373, 
7  Pac.  787. 

!>•  See  smtion  151,  ante,  note  4, 
and  seetion  168,  ante,  and  CB«efl  and 
references  tbeie  cited. 

A  notice  of  intention  printed  in  the 
traBBcript  will  not  be  peTmitted  to 
contradict  the  recitals  of  the  state- 
ment or  a  bill  of  ^ceptiona.  Mendo- 
eino  Co.  V.  Peters,  2  Cal.  App.  24, 
82  Pbc.  1122,  and  Monterey  t.  Ousb- 
ing,  S3  Cal.  SOT,  23  Pac.  700;  Sontbarn 
Paeifle  Co.  t.  Soperior  Court,  105  Cal. 
84,  38  Pac  627.  Also  Can-  v.  CloBser, 
2S  Mont.  149,  63  Pac.  1043;  S.  C, 
27  Host.  94,  69  Pac.  660. 

^it  See  referenoe*  in  note  17e, 
above;   and  see  Alpera  v.   Schaounel, 

75  Cal.  5B0,  17  Pac.  708,  which  sua- 
tains  the  decision  in  Hook  v.  Hall,  68 
Cal.  22,  8  Pac.  SOS. 

17*  UoTdon  V.  Clark,  22  Cal.  S33; 
Uagee  t.  Mokelumne  Bill  Co.,  5  CaK 
258;  Partridge  t,  San  Pranoiseo,  27 
Cal.  415;  Calderwood  t.  Broaks,  28 
Cal.  151;  Brooks  y.  Calderwood,  34 
Cal.  563;  Rogers  t.  Pariah,  35  Cat. 
127;  Coleman  t.  Gilmore,  49  Cal. 
340;  SancheK  v.  McMahon,  35  Cal. 
21S;  Wormouth  t.  Gardner,  35  Cal. 


227;  Cit7  of  Los  Angeles  t.  UeUos, 
58  Cal.  16;  and  see  sections  229  and 
230,  ante. 

Amendments  to  a  bill  of  exceptions 
allowed,  but  not  incorpoisted  therein, 
cannot   be   considered   on  appeal,   si- 

thoagh  printed  ir  "•-  ' '    "" 

lowstone  Bank  ^ 
£68,  64  Pao.  664. 
.  i«  SnttoD  T.  Simons,  97  Cal.  475, 
32  Pac.  588.  But  see  note  25g,  seetion 
230,  antt.  And  see  Carr  t,  Closser, 
25  Mont.  149,  63  Pac.  1043,  tthete  it 
was  held  that  a  notice  of  intention 
would  be  stricken  from  the  transcript 
when  improper];  incorporated  there- 
in withont  being  embodied  in  a  stato- 
ment  or  bill  of  exception!. 

And  see  Streeter  v.  Johnson,  S3 
Nev.  194,  44  Pae.  819;  and  BUaa  t. 
Grayson,  24  Nev.  422  56  Pac  S31. 
Also  Greeley  v.  Holland,  14  Ner.  820; 
Beinhart  v.  Company  D,  23  Ne7.  369, 
47  Pac.  979;  Hoppin  t.  First  Nat. 
Bank,  24  Nev.  222,  G2  Pae.  12;  and 
Beck  T.  Thompson,  22  Nev.  109,  S6 
Pae.  562. 

On  appeal  from  a  judgment  of  dis- 
missa!,  where  the  transcript  contains 
the  original  pa.per8  and  an  "affidavit 
on  motion  for  a  new  trial  and  on 
appeal,"  a  motion  to  strike  out  all 
except  the  complaint,  demurrer,  sum- 
mans  and  judgment  will  be  granted. 
HATt  V.  Spencer,  29  Ner.  286,  89  Pae. 
289. 
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the  statute  to  constitute  the  record  on  such  appeal.'"  Perhaps  the 
most  important  essential  is  the  judgment  itself,  or  the  order 
vhich  is  the  subject  of  the  review  sought.  Without  such  judgment 
or  order  all  else  is  mere  chaos,  without  use,  object,  or  purpose."* 
Aside  from  the  judgment  or  order,  one  of  the  most  important 
features  of  the  record  is  a  showing  of  jurisdiction,  and  the  funda- 
mental  rule  is  recognized  that  there  must  be  an  affirmative  showing 
in  the  transcript  that  the  case  is  within  the  jurisdiction  of  the 
appellate  court.**  Thus  it  must  appear  that  the  notice  of  appeal 
has  been  filed,'"  and  that  it  has  been  served,''  and  that  a  proper 

"•  Tbe  provisions  of  the  leetion 
declaring  nbat  Bbbll  constitute  tbe 
Tecord  on  appeal  is  mandatorj.  Stan- 
ton V.  Lewis,  28  Mont.  267,  72  Pae. 
6SS.  Tbe  presence  of  the  judgment- 
roll  in  the  transeript  is  junadictiooal 
and  e«unot  be  dispensed  with.  Weath- 
erman V.  Granite  Co.,  28  Mont.  462, 
7S  F&e.  972;  Kinman  t.  Seheuer,  30 
Mont.  73,  75  Pac.  890. 

isb  Oraoger  t.  ItichardB,  126  CaL 
63S,  S9  Pae.  118.  And  see  KinmaiL 
T.  Seheuer,  30  Mont.  73,  75  Pae.  690. 


contain  the  ruling  complained  of. 
Frederick  v.  Hale,  *2  Mont.  153,  112 
Pae.  70.  And  see  State  t.  Vanella, 
40  Mont.  326,  106  Pae.  384.  See  note 
19w,  section  230,  ante.  So  an  as- 
signment of  error  that  the  trial  court 
overruled  a  demurrer  to  the  complaint 
cannot  be  reviewed  where  the  teeord 
coDtains  no  sucb  demurrer.  Pease  v, 
Clajton  (Wash.),  112  Pae.  943.  And 
see  Gilliland  t.  Bank,  59  Wasb.  292, 
109  Pae.  1020;  Ford  v.  Mclnfoeh,  22 
Okl.  423,  S8  Pae.  341;  Olentine  v. 
Powell,  23  Okl.  363,  100  Pae.  556. 

The  rule  is  the  same  where  the  ap- 
peal is  bj  original  papers  and  bill  of 
sieeptions  (Sproat  v.  Durland,  7  OkL 
230,  54  Pae.  43S),  or  case-made. 
Board  of  Cammissioners  v.  Moon,  S 
Okl.  205,  57  Pae.  161;  Denny  v. 
Wright,  13  Okl.  258,  74  Pae.  104. 
This  omission  cannot  be  cured  by  a 
mere  ntatemrmt  in  the  eertificate  of 
the  judge  to  the  ease-made  that  a 
judgment  was  rendered.  Id.  Or  a 
like  statement  in  the  bill  of  exeep- 
tiooi.  Ford  V.  Mcintosh,  22  Okl.  423, 
»8  Pne.  341. 

Where  an  appeal  purports  to  be 
from  a  new  trial  order  denying  the 


motion,  but  the  record  fails  to  show 
that  the  motion  was  rea%  denied,  or 
otherwise  disposed  of,  it  will  be 
treated  as  premature,  and  dismissed. 
Katmes  v.  Qerrish,  7  Ner.  31. 

11  Hoft  V.  Steams    39  Gal.  92. 

This  rule  was  well  eiempUfled  in 
Beck  V.  HoUand,  2S  Mont.  460,  72 
Pae.  972,  where  the  supreme  court 
held  that  it  had  no  jurisdiction  to  . 
consider  the  appeal  on  its  merits,  in- 
asDinch  as  a  number  of  changes  of 
parties  had  token  place  which  were 
not  shown  in  the  transcript.  And  see 
Featherman  y.  Granite  Co.,  28  Mont. 
462,  72  Pftc.  972. 

'B  Bonds  V.  Hickman,  29  Cal.  460. 

11  Franklin  v.  Beiner,  B  Cal.  340; 
Wbipley  i.  Mills,  9  Cal.  641;  Hil- 
dreth  t.  Guindon,  10  Cal.  4M.  It  U 
not  to  be  understood  that  proof  of 
servies  of  notice  of  appeal  is  a  part 
of  the  judgment-roll,  for  such  is  not 
the  fact.  See  section  230,  ante,  note 
10s.  Such  proof  may  appear  any- 
where in  or  out  of  the  record.  It 
may  be  supplied.  Thus  in  Perri  t. 
Beaumont,  88  Cal.  108,  25  Pae.  1109, 
the  appellant  was  permitted  to  flls  a 
second   proof  of    service.     The  court 

"The  affidavit  is  uncerl&in  as  to  the 
notice  referred  to;  and  as  it  was 
made  on  tbe  10th  of  February,  1890, 
it  fails  to  show  the  places  of  resi- 
dence of  the  respective  attorneys  on 
February  8th,  and,  strictly  construed, 
is  insufficient  (Docrfler  v.  Schmidt, 
64  Csl.  265,  30  Pae.  816)  ;  but  as  the 
defect  is  one  arising,  doubtless,  out  of 
a  careless  use  of  language,  and  the 
objection  being  rather  technical,  w9 
deem  it  a  proper  exercise  of  our  dis- 
cretion to  grant  the  appellant's  re- 
quest to  file  another  affldovit  of  ser- 
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undertahingr  on  appeal  has  been  given  in  due  time,"    So  where  tha 
transcript  on  appeal  from  a  final  judgment  contained  no  copy  oi 

viee.  The  court  Blioiild  be  Itbenl  in 
panting  amendments  wbieh  can  canse 
the  leapondent  no  injustice,  and 
which  will  secure  to  the  appell&nt  a 
hearing  on  the  meritB." 

Juriedietion  doea  not  depend  npon 
proof  of  lerviee,  but  upon  service  it- 
self (In  re  Newman,  75  CftL  213,  T 
Am.  St.  Sep.  146,  16  Fac.  S87; 
Sichler  v.  Ixiok,  93  Cal.  600^  2S  Pae. 
220),  "and  k  motion  to  dismiss  an 
appeal  Dpon  the  ground  that  the  rec- 
ord does  not  show  a  siifBcient  service 
of  the  notice  will  be  denied  if  the 
appellant  can  show  by  other  proof 
that  the  notice  nas  properly  served, 
even  though  the  transcript  be  defect- 
ive in  that  regard."  Heinlen  v.  Heil- 
bron,  94  Cat.  636,  30  Pac.  6.  The 
better  practice  ia  to  have  proof  of 
eerviee  of  notice  of  appeal  made  part 
of  the  record  in  the  trial  court,  and 
the  record,  properlj  authenticated, 
would  then  be  conclusive  evidence  of 

5 roof  of  service.  Warren  v.  Hopkins, 
ID  Cal.  506,  *2  Psc.  S86.  But  if  it 
is  not  in  the  transcript,  it  maj  be 
■opplied,  or  an  atBdavit  of  service 
filed  separstelj.  See  Knowlton  v. 
Mackenzie,  110  Cal.  1S8,  42  Pac.  580; 
Warren  v.  Hopkins,  110  Cal.  506,  42 
Pac.  986;  Modesto  Bank  v.  Owens, 
121  Cal.  223,  53  Pac.  552;  Peck  v. 
Agnew,  126  Cal.  607,  59  Pae.  125; 
Sutter   Co.   v.   Tisdale,   12B   Cal.   ISO, 

60  Pac.  757;  Martin  v.  De  Omeias, 
13B  Cal.  41,  72  Pac.  440. 

The  rule  would  seem  to  be  the  same 
In  criminal  cases,  or,  if  there  be  a. 
distinction,  the  rule  would  seem  to 
iM  more  liberal  than  in  civil  appeals; 
yet.  In  the  earlier  eases  it  is  other- 
wise. See  People  v.  Philbps,  45  Cal. 
44,  People  v.  Clark,  49  Cal.  455, 
People  V.  Bell,  70  Cal.  33,  11  Pac. 
327,   People   v.   Colon,   119   Cal.   088, 

61  Pac.  1082,  in  all  of  which  the 
appeal  was  dismissed  for  failure  of 
the  transcript  to  show  service  of  no- 
tice of  appeal.  In  the  more  recent 
ease  of  People  v.  Brown,  148  Cal.  743, 
84  Pac.  204,  however,  where  the  ap- 
peal was  dismissed,  the  court  said: 

"  ....  As  this  omission  and  error 
was  called  to  the  appellant's  atten- 
tion by  lespondent's  brief,  and  as  no 


effort  has  been  made  to  cure  the  omis- 
sion or  to  show  that  service  was  in 
fact  made,  it  must  be  concluded  that 
no  service  was  made,  and  that  the 
court  is  without  iurisdiction  to  con- 
sider this  appeal. 

This  language  is  plainly  an  intima- 
tion that  it  was  within  the  power  of 
the  appeUant  to  cure  the  defect  in 
the  same  way  that  is  practiced  in 
civil  eases,  and  indicates  that  the 
same  rules  apply.  The  matterr  is  no 
longer  of  importance  in  view  of  re- 
cent changes  in  section  1240  of  the 
California  Penal  Code,  which  dispenses 
with  service  of  notice  of  appeal  in 
criminal  easea,  tubstitnting  therefor 
oral  notice  in  open  court. 

Showing  of  service  of  notice  of  ap- 
peal not  necesaaty.  Mclntyre  v.  Mac- 
Qinniss,  41  Mont.  87,  137  Am.  St. 
Sep.  701,  108  Pac.  3S3.  Aside  from 
the  necessity  of  filing  and  service,  the 
notice  itself  is  an  cMential  part  of 
every  transcript.  Stevens  v.  Hall,  b 
Idaho,  233,  73  Pac.  527;  Caldwell  v. 
Buddy,  1  Idaho,  760. 

"Unless  the  record  shows  proper 
service  of  the  notice  of  appeal,  the 
appeal  will  be  dismissed  on  motion. 
Anderson  v.  Knott,  1  Idaho,  626; 
Tootle  V.  French,  3  Ida^o,  1,  25  Pae. 
1091;  Adams  v.  MePberaon,  3  Idaho, 
718,  34  Pac.  1095;  Moe  v.  Harger,  10 
Idaho,  194,  77  Pac.  645";  Doust  v. 
Telephone  Co.,  14  Idaho,  677,  95  Pac. 
209. 

The  appellant  must  furnish  the  an- 
preme  court  with  a  "notice  of  appeal" 
and  "undertaking  on  appeal"  as  re- 
quired by  the  statute,  or  the  appeal 
will  be  dismissed.  Oaudette  v.  Olis- 
san,  11  Nev.  184;  Spafford  v.  White 
River  etc.  Co,,  24  Nev.  184,  51  Pac. 
115;  Marx  v.  Lewis,  24  Nev.  806,  53 
Pae.  600. 

"  Bryan  v.  Berry,  8  Cal.  130; 
Franklin  v.  Beiner,  8  Cal.  340;  Wake- 
man  v.  Coleman,  28  Cal.  58.  But  the 
undertaking  need  not  be  copied  out 
in  the  transcript.  Section  953  of  the 
code  provides  that  the  transcript  must 
contaiu  "a  certiflcate  of  the  clerk  or 
attorneys  that  an  undertaking  on  ap- 
peal in  due  form  has  been  properly 
filed,  01  a  stipuUtion  of  the  parties 
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tlie  pleadings  the  appeal  was  dismiaBed.**  So  where  the  transcript 
on  appeal  from  an  order  on  motion  for  new  trial  contained  no  copy 
of  the  pleadings  the  court  declined  to  consider  the  questions  argned 
and  affirmed  the  order.**  In  brief,  every  paper  which  the  statute 
declares  shall  constitute  the  record  on  appeal  must  appear  in  the 
transcript ; "  and  each  paper  must  be  complete.    The  supreme  court 

mi*iag  ku  undertaking."  In  WatMn 
T.  Cornell,  52  CkI.  U4,  &  certifieats 
1^  tha  elerk  that  "m  good  and  taffi- 
aent  undertaking  on  appeal  in  doe 
form  of  law  ha*  been  executed  and 
ii  now  on  file  in  said  action  in  mj 
office"  traa  held  U>  tM  insufficient.  So 
a  certificate  that  does  not  ttate  that 
the  undertakiDK  is  in  due  form  is 
insufficient.  Winder  v.  Hendriek,  S4 
Cal.  37S.  An  affidavit  cannot  be  sub- 
■tituted  for  tbe  certificate.  Winder 
T.  Hendriek,  54  Cal,  275.  If  the  clerk 
entertains  doabt  whether  it  n  in  due 
fonn  be  Bbonlcl  certif;  up  the  whole 
undertaking.  Winder  t.  Hendriek,  S4 
Cal.  275.  So  a  cn-tificate  of  the 
clerk,  after  tetting  out  the  undertak- 
ing on  appeal  in  tbe  transcript,  that 
be  bad  "compared  the  foregoing  tran- 
■eript  with  the  original  papers,"  was 
held  to  be  an  inaimcient  compliance 
with  the  statutorj  requirement  of  a 
certificate  "that  an  undertaking  on 
appeal,  in  due  form,  has  been  prop- 
erlj  filed."  San  Francisco  etc.  Co.  t. 
Anderson,  77  Cal.  297,  IB  Pac.  517, 
Nor  is  such  requirement  sufficientlj 
met  bj  the  insertion  of  a  cop;  of  the 
undertaking,  with  its  indorsements 
verified  b;  the  clerk  as  a  true  eop^, 
in  the  transcript.  Swasey  v.  Adair, 
83  Cal.  136,  23  Pse.  284.  But  the 
omission  of  the  certificate  is  not 
ground  for  dismiBsing  tbe  appeal,  if 
the  appellant  offn-s  to  supply,  and 
does  supply,  the  same,  by  Ong  a 
proper  certificate  in  accordance  with 
Rule  XV  (formerly  Bule  XIII).  See 
Swaser  t.  Adair,  itipra,  and  Pacific 
Mut.  L.  Ins.  Co.  T.  Edgar,  132  Cal. 
197,  64  Pac.  200.  A  certificate  that 
"an  undertaking  in  due  form  of  law 
it  on  file  in  ray  office"  was  held  in- 
sufficient, and  the  appeal  was  dis- 
missed, there  being  no  showing  other- 
wise that  an  undertaking  on  appeal 
had  reully  been  filed,  and  no  effort 
made  to  supply  the  want  of  a  proper 
certificate  by  suggestion  of  diminution 
of  record.     The  court  said: 


"While  we  would  not,  in  all  eaaes, 
require  the  exact  language  of  the 
code  to  be  followed  in  the  certificate, 
yet  it  must  appear  that  an  unilertak- 
mg  on  appeal  has  been  properly  filed. 
If  the  certificate  does  not  so  state,  it 
might  show  th«  date  of  filing  the 
DDdertaking,  or  a  copy  of  the  under- 
taking. It  must  appear,  however, 
that  such  an  undertaking  has  been 
Sled,  either  'properly'  or  of  a  date 
that  shows  it  was  in  due  time." 

The  rule  is  tbe  same  in  other  statee. 
Murray  t.  Hauser,  21  Mont.  120,  53 
Pac.  99;  Rich  t.  Franch,  3  Idaho,  727, 
35  Pac.  173. 

A  stipulation  that  the  transcript 
contains  true  and  correct  copies,  inter 
alia,  of  the  "undertaking  on  appeal" 
is  a  sufficient  certificate  of  the  filing 
of  the  undertaking.  Idaho  etc.  Co. 
V.  Lundstrum,  S  Idaho,  257,  74  Pae. 
S75. 

"  Hart  y.  Plum,  14  Cal.  148;  Bnek- 
man  v.  Whitney,  28  Cal.  555. 

"  Todd  T.  Winanta,  36  Cal.  129; 
and  look  at  McQuade  v.  Whal^,  29 
Cal.  612;  Bowering  t.  Adams,  ISS 
Cal.  653,  5S  Pac  134. 

IS  The  subject  of  what  eonstitutea 
the  record  on  appeal  from  a  jadg- 
ment  or  order  has  been  considered  in 
a  previous  portion  of  this  treatise. 

The  statute  requires  that  aJI  tbe 
records  and  jjapers  considered  by  tbe 
trial  judge  in  passing  upon  the  mo- 
tion for  a  new  trial  should  appear  in 
the  transcript,  and  this  fact  must  be 
affirmatively  shown  by  the  record. 
Heoce,  it  lus  been  held  that  "Uader 
the  provisions  of  sections  4443,  4B20 
and  4S2I  of  the  Revised  Statutes  of 
1887  (same  as  at  present),  it  is  es- 
sential that  one  who  appeals  from 
an  order  granting  oi  denying  a  mo- 
tion for  a  new  trial  should  furnish 
the  appellate  court  with  a  proper  cer- 
tificate identifying  the  papers,  rec- 
ords, files,  and  other  matter  presented 
to  and  used  by  the  trial  judge  upon 
tbe  hearing  and  consideration  of  (ueh 
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cannot  review  a  eanae  upon  &  mntilated  record.**  If  tlie  appellant 
fails  to  fomish  the  papers  declared  by  the  atatnte  to  constitute  the 
record,  it  doea  not  help  him  that  the  oonrt  below  has  made  an  order 
that  certain  papers  ahall  conatitute  the  record  on  appeal.  For  the 
court  below  has  no  power  to  determine  what  shall  oonatitnte  the 
record  on  appeal." 

What  IB  here  said  aa  to  the  necessity  for  a  complete  record  on 
appeal  applies  to  whatover  is  important  or  essential  to  a  considera- 
tion of  such  appeal.  Section  950  of  the  Code  of  Civil  Procedure 
provides  that  "if  the  appellant  fails  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed. ' '  Xn  Paige  v.  Boeding  "^  the  supreme 
court  said: 

"This  power  to  dismiss  might  be  properly  exercised  in  extreme 
cases;  but  it  frequently  happens  that  the  whole  of  a  judgment-roll 
is  not  'requisite'  to  the  full  determination  of  an  appeal.  And  it 
woold  be  unjust  to  dismiss  an  appeal  merely  because  some  part  of 
the  roll  had  been,  inadvertently,  perhaps,  omitted  from  the  tran- 
script. If  the  omission  be  deemed  material  by  the  respondent,  he 
can  easily  remedy  the  supposed  defect  by  sn^estion  of  a  diminu- 
tion of  record. ' ' 

The  transcript  must  show  that  the  documents  contained  in  it 
were  filed  in  the  court  below,**  and  also  that  they  were  served  upon 
the  oppoeito  party  where  service  is  necessary-,  and  must  contain 
everything  necessary  to  a  proper  understanding  of  the  points  pre- 
sented. Thus  where  a  question  as  to  the  statute  of  limitations  is 
involved,  the  transcript  must  show  when  the  action  was  com- 
motion, and,  upon  failure  on  tbe  part  it  Backman  t.  Wliitiiey,  28  Cal. 
of  the  appell&nt  to  fnrniih  auch  cer-  555;  People  v.  Center,  54  Cal.  236. 
tillute,  hJB  appeal  from  the  order  If,  howeTer,  an  essential  part  of  tbe 
granting  or  refuMug  the  mottoq  will  record  in  the  lower  court  haa  been 
be  diamiaMd."  Sieve  v.  BoniifW  etc.  l«t  or  miBlaid,  and  atepa  have  been 
Co.,  13  Idaho,  S84,  92  Pae.  863.  I**™  ,*»  **'«  i^  »"«  replaced  1^ 
AUo,  Douit  y.  Telephone  Co.,  14  P^periy  authentieated  cop.ea,  it 
Idaho.  677,  95  Pae.  20B.                             '"t"    ^PP^'    *V'    ',!"      ?°P»!«,.   or,    ■ 

rr  i     1.  im.-.  „.    OD     f.i        parhapB,  eopios  of  auch  copiea,  will  be 

Buckman    y    Whitney,   28     Cal.       ^^     f^^    ,,?    the    appellate    ^ourt    if 

555;  Kimball  T.Semple,  31  Cal.  657;       accompanied    with    appropriate    data 

Miller   v.    Thomas,    78    Cat   509,   21       showing  the  facts.     See  Knowlton  t. 

Pae.  11.  MaeKentie,  110  Cal.  183,  42  Pae.  5S0, 

The  jndgment-roll  must  be  certified  where  the  notice  of  appeal  was  lost, 
to  the  appellate  court  as  an  entirety.  and  afterward  replaced  with  its  in- 
Butte  etc.  Co.  v.  Kenyon,  80  Mont.  dorBementa  of  service  by  a  properly 
SI 4,  78  Pae.  696,  77  Pae.  31B ;  and  authenticated  copy.  The  replaced 
■ee  Featherman  t.  Granite  Co.,  28  "^"r^  "»•  accepted. 
Mont.  468,  72  Pae.  972.  *»  Hahlatadt  v.  Blane,  34  CaL  677. 
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menced  ;**  the  date  of  the  filing  of  the  amended  complaint  does  not 
show  when  the  action  was  commenced.*"  So  where  the  portions  of 
a  complaint  demurred  to  were  described  by  a  reference  to  the  pages 
and  lines  of  the  document  in  the  court  below  which  did  not  appear 
in  the  transcript,  it  was  held  the  points  made  on  the  demurrer  could 
not  be  considered.*'  So  where  the  transcript  contained  a  demurrer 
by  one  defendant  to  the  complaint,  and  a  demurrer  by  another 
defendant  to  the  replication,  and  an  "order  sustaining  defendant's 
demurrer,"  the  supreme  court  said  that  it  could  not  tell  which  de- 
murrer was  sustained,  and  therefore  could  not  consider  the 
matter,** 

3.  Abbreviation  and  Condensation. — But  although  the  transcript 
should  present  all  the  papers  which  constitute  the  record  on  appeal, 
there  are  many  things  which  can  be  presented  in  an  abbreviated 
form.  Thus,  where  the  parties  consent,  the  substance  of  the  plead- 
ings may  be  stated  instead  of  copying  them  out  in  full ;  **  and  the 
same  is  true  of  other  documents.  So  the  parties  may  stipulate  that 
a  notice  of  appeal  has  been  filed,  instead'  of  setting  it  out.**  And 
oil  matter  which  is  manifestly  useless  and  mere  repetition  should 
be  omitted.  In  this  regard  Sawyer,  J.,  delivering  the  opinion  in 
the  Estate  of  Boyd,**  said : 

"We  are  gratified  to  find  that  transcripts  are  much  less  vol- 
uminous thui  formerly,  but  many  records  still  contain  much 
that  might  be  advantageously  omitted;  for  all  matter  that  does 
not  tend  in  some  degree  to  illustrate  the  points  litigated  is  an 
encumbrance  and  positively  injurious.  Many  pages  are  oftea 
taken  up  with  verifications  of  papers,  acknowledgments  of  deeds, 
titles  of  the  cause,  repeated  in  every  paper  of  the  record,  etc., 
where  no  point  is  made  on  them;  in  which  case,  where  the  record 
is  certified  by  the  attorneys,  it  would  answer  all  the  purposes  if  in 
the  place  of  the  verification,  acknowledgment,  title,  etc.,  the  words 
'duly  verified,'  'duly  acknowledged,'  'title  of  the  cause,'  etc.,  and 
the  date  of  the  document  or  filing  were  substituted." 

!■  Beamer  r.  Nesmith,  34  Cal.  624,  »>  Bostirick  v.  HeCorkle,    22    Cat 

5  Morr.  Min.  Rep.  610;  Hoffman  v.  8^8;  and  look  at  Hill  t.  Wei»l«r,  « 

Fett,   39  CbI.   109;   Fralt  v.  Toomea,  *'"'■  "*■       _.  ,„  „         „„    ^, 

,o  p.,    OB  '  M  McQnade    v.  Whallej,   EO    CM. 

4S  Lai.  £S.  gj2    ,j,^jj  ^  WinaDts,  36  Cal.  129. 

to  Mile.  V.  Thome,  38  CaI.  385,  »  „  g^^^^  ^    m^mi^n,  29  Cal.  400; 

Am.  Dec.  384.  look  gt  Hill  v.  Weialer,  49  GaL  146. 
■      »i  Packard  v.  Bird,  40  Cal.  378.  ••  25  Cal.  511. 
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And  the  Bame  learned  justice,  deliTering  tho  opinion  in  Msr- 
riner  v.  Smith,"  said : 

"In  this  case  the  original  pleadings  and  summons  might  have 
been  omitted,  as  no  qnestion  arises  on  them.  The  amended  com- 
plaint and  answer  thereto  formed  the  issnes  tried.  The  entire 
first  half  of  the  transcript,  therefore,  is  utterly  useless  here,  and 
no  inconsiderable  portion  of  the  remainder  is  taken  up  with  titles 
of  the  cause  in  the  several  papers,  indorsements  npon  each  paper 
filed  and  verifications  in  full.  Each  time  the  style  of  the  court 
and  title  of  the  cause  is  repeated  one-half  of  a  printed  page  is 
taken  np,  and  the  indorsement  of  title,  names,  etc.,  on  each  paper 
takes  another  half  page.  Where  papers  are  short  and  numerous 
BQch  repetitious  are  frequent  and  constitute  a  very  large  portion 
of  a  transcript.  All  this  is  unnecessary,  especially  where  the  tran- 
script is  made  up  •and  certified  under  the  rules  of  court  by  the 
attorneys  of  the  respective  parties,  as  is  now  usually  done,  and  as 
was  done  in  this  case;  and  when  the  transcript  is  certified  by  the 
clerk,  the  certificate  can  easily  be  adapted  to  such  omissions  of 
irrelevant  and  useless  matter.  It  is  sufficient,  when  the  style  of 
the  court  and  title  of  the  cause  is  given  in  the  first  paper,  to  after- 
ward give  the  name  of  the  document,  and  at  the  head  say  'title  of 
cause.'  And  where  a  paper  is  verified  or  acknowledged,  and  no 
point  is  made  on  the  verification  or  acknowledgment,  to  say  'duly 
verified,'  or  'duly  acknowledged.'  The  date  of  the  paper,  date  of 
filing,  date  of  service,  etc.,  and  every  indorsement  that  may  be  im- 
portant ^ould  of  course  appear.  The  rest  may  with  advantage  be 
omitted.  Attorneys  in  making  up  their  transcripts,  by  observing 
these  suggestions,  will  still  further  greatly  diminish  the  expense  of 
making  np  and  printing  records,  and  thereby  also  facilitate  the 
examination  of  the  record  on  the  part  of  the  court." 

It  is  to  be  observed,  however,  that  no  abbreviation  of  the  con- 
tents of  a  document,  except  merely  formal  ones,  such  as  verifica- 
tions, acknowledgment,  etc.,  should  be  made  without  the  consent 
of  all  the  parties.*"  The  clerk  cannot  certify  to  an  abstract  of  a 
pleading  or  a  judgment  or  the  like.  But  as  suggested  in  Marriner 
V.  Smith,  above  quoted,  he  may  and  should  adapt  his  certificate  to 
the  omission  of  merely  formal  portions  of  the  record. 

■«  27  Cal.  64S. 

•«■  S«e  UcQoada  t.  Wliallej,  29  CaL  S12;  Kimball  r.  Semfle,  31  Cal.  657. 
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In  making  up  the  statement  or  bill  of  exceptions  the  parties 
should,  as  already  explained,  avoid  all  needless  repetition  and  pro- 
lixity.** In  auch  oase  those  documents  may  be  copied  into  the 
transcript  verbatim.  But  if  they  are  not  made  up  as  they  should 
be  in  tbe  respects  mentioned,  the  parties  have  an  opportunity  in 
making  up  the  transcript  to  eliminate  tbe  useless  matter. 

There  are  times  when  statements  and  bills  of  exceptions  may  be 
advantageously  incorporated  in  one  paper,  and  the  supreme  court 
has  said  that  when  such  is  the  case,  these  very  necessary  parts  of 
the  transcript  may  be  as  well  considered  when  presented  together 
as  when  separately  presented.** 

§  286.  Each  Traniodpt  most  be  Oompleto  in  Itself— Usln; 
TrouBcript  on  Another  Appeal. — A  party  will  not  he  allowed  to 
eke  out  hia  transcript  by  reference  to  other  transcripts  on  file  in 
the  supreme  court.  Sncb  a  practice  would  impose  too  much 
labor  upon  the  justices  of  the  court ;  for  it  would  render  it  neces- 
sary to  bunt  up  the  document  referred  to  every  time  they  wished 
to  examine  it;  and  the  respondent,  instead  of  having  a  complete 
copy,  would  have  to  make  a  journey  to  tbe  clerk's  office  when- 
ever he  had  occasion  to  consult  tbe  transcript,  which  in  cases  where 
the  attorney  lived  at  a  distance  would  involve  great  inconvenience. 
Accordingly,  the  practice  is  not  permissible  even  where  the  tran- 
script referred  to  was  filed  by  the  appellant  upon  tbe  same  appeal. 
In  Kimball  v,  Semple^  tbe  first  transcript  filed  was  defective,  and 
the  party  brought  up  a  second,  which  was  incomplete,  and  sought 
to  supply  the  defects  in  the  second  by  reference  to  the  first.  But 
the  court  said:  "If  sufficient  could  be  gathered  by  combining  poi^ 
tions  taken  here  and  there  from  the  first  transcript  with  the  last, 
such  a  practice  would  he  inadmissible.  It  would  impose  upon  tbe 
court  the  labor  of  carefully  comparing  the  two  documents,  and 
selecting  out  fragments  here  and  there  in  one  and  inserting  them 
in  their  proper  places  in  another,  while  it  is  the  duty  of  the  appel- 
lant himself  to  furnish  the  court  with  a  complete,  clean,  properly 
arranged  and  properiy  authenticated  transcript."  And  as  a  party 
will  not  be  allowed  to  refer  to  a  transcript  filed  by  himself  on  the 
same  appeal,  much  less  will  he  be  allowed  to  refer  to  one  filed  l^ 

1'  Bee  smtion  151,  anl«,  lubdiTiiioii  6  Fbc.  3S]  ;  Martin  t.  Soatbern  Ph. 
S.  Co.,  ISO  CaL  12«,  88  Pu.  70L 

u  BpottUffood  T,  Weir,  60  CaL  &2S,         *  81  CU.  657. 
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other  parties  on  a  different  appeal  Thos  in  Oates  v.  Walker,*  a 
partition  auit,  where  appellant  omitted  material  portions  of  the 
record  from  his  transcript,  the  snpreme  court  affirmed  the  judg- 
ment, and  Sawyer,  C.  J.,  delivering  the  opinion,  said-: 

"Appellant  refers  to  the  record  of  an  appeal  taken  bj  other 
parties  in  the  same  case,  but  wholly  independent  of  this  appeal, 
and  asks  that  it  may  be  consulted.  There  is  no  stipulation  that  the 
record  in  the  other  appeal  may  be  used  as  the  record  in  this  ap- 
peal, and  respondent's  counsel  well  says:  'Those  other  transcripts 
are  made  without  reference  to  any  errors  that  these  appellants 
might  assign.  If,  when  one  party  appeals  and  files  his  transcript, 
another  party  can  assign  errors  on  that  transcript,  it  is  evident  that 
the  second  party  conld  almost  always  obtain  a  reversal  of  the 
judgment.  One  of  two  defendants  conld  appeal  and  file  his  tran- 
script, and  another  defendant  conld  assign  errors  affecting  himself, 
and  obtain  a  reversal  upon  a  transcript  prepared  without  reference 
to  -his  errors.'  The  statute  provides  for  preparing  records  on 
appeals  which  shall  omit  all  matter  not  in  some  way  having  a  rela- 
tion to  the  errors  specified  by  appellant,  when  the  record  is  being 
prepared.  Such  a  record  is,  of  course,  not  a  record  of  all  that 
transpires  in  the  case,  and  if  other  parties,  after  it  is  made  up 
with  a  special  reference  to  the  points  specified,  could  take  an  inde- 
pendent uppeal  and  show  errors  in  it,  which  were  not  contemplated 
by  the  parties  in  proposing  it,  there  would  be  no  safety  to  them. 
Each  party  taking  an  appeal  must  present  bis  own  record  prepared 
in  pursuance  of  the  provisions  of  the  Practice  Act,  with  especial 
reference  to  the  errors  of  which  he  complains.  The  respondent  can 
only  be  called  upon  to  respond  to  the  record  which  the  appellant 
serves  upon  him  and  files  in  the  case.  If  that  record  does  not 
present  all  of  the  record  in  the  court  below  favorable  to  his  side 
of  the  question,  he  has  an  opportunity  to  have  the  defect  supplied 
by  BU^eating  a  diminution  of  the  record,  and  requiring  the 
omitted  matter  to  be  certified  up.  But  how  is  he  to  protect  him- 
self, when,  after  the  cause  is  submitted  on  briefs  to  be  filed,  as  was 
done  in  this  case,  and  the  appellant  serves  his  briefs,  he  finds  the 
cause  argued,  not  on  the  transcript  served  on  him  and  filed  in  the 
case,  but  upon  the  record  in  some  other  appeal  prepared  with 
reference  to  other  errors,  and  which  may  in  no  way  affect  him,  and 

I,  klao.  Fur  v.  Stevenot,  29  CaL  486,  11  Morr.  Uin. 
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which  he  may,  in  fact,  know  notbin;  about  T  Sach  B  practice  is 
anaathorized,  and  cannot  be  tolerated.  We  hftve  held  ao  before. 
(Pair  v.  Stevenot,  29  Cal.  486,  11  Morr.  Min.  Rep.  11.) " 

In  the  eases  above  objection  seems  to  have  been  raised  by  the 
respondents  to  tbe  nse  of  transcripts  in  other  cases.  No  doubt  is 
entertained  that  such  objections  are  well  founded,  and  will  always 
be  sustained  by  the  courts.  But  occasionally  it  happens  that  stip- 
ulations  are  entered  into  between  the  parties,  and  in  such  cases  the 
question  arises  as  to  what  may  be  the  attitude  of  the  court.  It  is 
probable  that  in  proper  cases  the  proposal  woold  be  looked  npon 
with  favor,  bnt  it  is  a  practice  the  higher  courts  have  never  en- 
couraged. In  the  case  of  Spangler  v.  San  Francisco,**  where  there 
was  a  stipulation  to  the  effect  that  all  the  evidence  and  findings 
appearing  in  the  statement  of  the  case  in  Cook  v.  San  Francisco, 
at  that  time  pending-  on  appeal  in  the  supreme  court,  "that  may 
be  pertinent  herein"  should  be  considered  in  the  case  at  bar,  the 
court  said: 

"Under  this  mode  of  bringing  a  case  here  on  appeal,  the  work  of 
counsel  is  imposed  on  this  court.  This  court  is  called  upon  to  read 
two  transcripts  in  different  cases,  to  decide  and  determine  what 
evidence  is  pertinent  in  one  case  and  not  in  the  other,  and  what  is 
not.  This  labor  should  be  performed  by  the  coimsel  and  not  by  the 
court.  Counsel  should  not  turn  over  their  work  to  be  performed 
by  the  court.  The  transcript  in  every  case  should  contain  in  it  all 
the  matter  on  which  it  is  to  be  determined,  and  the  court  ought 
not  to  be  called  upon  to  read  two  transcripts  to  determine  one  case, 
and  find  out  and  cull  from  one  transcript  what  would  be  pertinent 
in  the  case  under  consideration.  Certainly  counsel  should  recollect 
the  amount  of  labor  imposed  on  this 'court,  and  do  evers^hing  in- 
cumbent upon  them  to  lighten  it.  This  court  might  well  have 
refused  to  consider  this  cause  and  have  afBrmed  the  judgment  and 
order  without  consideration,  by  reason  of  the  facts  just  set  forth. 
In  its  consideration  more  time  has  been  consumed  on  account  of  the 
unusual  mode  of  presenting  the  case  in  the  record.  Though  this 
case  has  been  determined,  another  may  not  be  treated  in  the  same 
way." 

The  case  referred  to  is  not  in  all  respects  a  fair  illustratiou,  since 
only  a  part  of  the  transcript  in  the  second  case,  and  that  an  in* 
definite   or   indeterminate   part,   was   proposed   to   be   used.     No 

u  84  CaL  12,  18  Am.  St  Bep.  198,  23  Pao.  10»1. 
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additional  labor  would  have  been  imposed  upon  the  coart  if  the 
entire  statement  had  been  applicable  to  both  cases,  or  the  portion 
to  be  osed  had  been  more  readily  pointed  out. 

But  where  an  appeal  has  been  dismissed  without  prejudice,  the 
court  will  sometimes  allow  the  appellant  to  make  use  of  the  tran- 
script on  file  in  support  of  the  appeal  retaken  in  a  proper  manner.* 
And  in  the  case  of  Hill  t.  Finnigan/  where  the  ai^>ellant,  errone- 
ously supposing  that  his  appeal  was  invalidated  by  the  failure 
of  the  sureties  on  the  appeal  bond  to  justify,  took  a  second  appeal 
and  filed  bis  transcript  on  such  second  appeal,  the  supreme  court 
dismissed  the  second  appeal,  but  allowed  the  transcript  to  be  used 
as  a  transcript  on  the  first.  And  there  is  no  objection  to  including 
in  one  transcript  several  appeals  by  the  same  party  in  the  same 
cause,  provided  such  transcript  contains  a  complete  record  for  each 
appeal,  and  there  is  no  contusion  in  its  arrangement.  And  in 
practice  it  is  very  common  for  the  appellant  to  have  in  the  same 
transcript  an  appeal  from  the  judgment  and  an  appeal  from  the 
order  denying  a  motion  for  new  trial.  In  such  case  the  appeals 
are  as  distinct  as  if  they  were  in  separate  transcripts.'  And  if  the 
parties  can  agree,  they  may  include  in  the  same  transcript  cross- 
appeals  in  the  same  case.  But  as  a  matter  of  course,  the  party  who 
prints  a  transcript  has  control  over  it,  and  need  not  allow  his  ad- 
versary's appeal  therein  unless  he  chooses  to  do  so.  And  in  any 
case  where  several  appeals  are  in  the  same  transcript  it  must  con- 
tain a  complete  record  for  each  appeal,  and  there  must  be  no  con- 
fusion in  the  arrangement.* 

§  267.    Printing    and    Arrangsment    of  Trftnieript.* — ^In  the 

earlier  history  of  the  court,  transcripts  were  written  instead  of 

•  Dooling  V.  Moore,  19  Cal.  SI;  arises  exeqrtional  cues  in  nhjdi  tlie 
Oordon  V.  wsjuej,  19  CbL  82.  supreme  court  will  exunioe  an  im- 

•  S4  CsL  ail.  properljr    amneed     traitseript.    8ee, 
«  McDonald  r.  VeGovkm,  57  C&I.      fov  exuapls,  Ondler  v.  Bogn,  62  Csl. 

32S.  IBO. 

Under  rapieme  court  Bule  II,  it  haa  -     i  No  attempt  is  mside,  either  heia 

been  beld  ^t  appeals  from  a  judg-  or  dsevbere,  to  eoneider  the  rules  of 

ment    and   new    trial   order   may   be  other    than    the    CaJifornia   appellate 

beard  on  the  same  tranecript,  though  courts    in    detail.     Buch    rules    fairly 

taken     at     widely     itiffNent     times,  illustmte  the  general    practice;   but 

Bautfa  V.  SoDthwest  otc.  Co.,  1S8  CaL  even  if  this  were  not  true,  the  taek 

54,  109  Pae.  839.  of    setting    out    the    appellate    court 

■  People   V.   Center,   61    CaJ.    191;  rules    of    the    thirteen     other    states, 

and  see  section  211,  ant«,  a«  to  the  which,    including    the    two    Dakotas, 

rule   requiring  separate   undertakings  constitute  the    so-called  Pacific  Coast 

for    each    appeaL    There    aometimea  states,  and  define  the  scope  of  this 
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printed."  Ever  since  1864  the  requirements  as  to  printing  have 
been  regnlated  by  Rule  VII.  This  rule  has  not  been  changed  in 
any  material  particular  since  1864.*  In  the  published  rules  which 
took  ef^fect  March  22,  1880,  this  rule  appears  as  follows:* 

"Rule  VII,  Printinff  of  Transcript.— AH  transcripts  of  record 
shall  be  printed  on  unruled  white  writing  paper,  ten  inches  long 
by  seven  inches  wide,  with  a  margin  on  the  outer  edge  of  not  less 
than  two  inches  wide.  The  printed  pages,  exclusive  of  any  mar- 
ginal note  or  reference,  shall  be  seven  inches  long  and  three  and 
one-half  inches  wide.  The  folios,  embracing  ten  lines  each,  shall 
be  numbered  from  the  commencement  to  the  end.  and  the  number- 
ing of  the  folio  shall  be  printed  on  the  left  margin  of  the  page. 
Small  pica,  solid,  is  the  smallest  letter  and  the  roost  compact  mode 
of  composition  allowed," 

The  arrangement  of  the  transcript  is  regulated  by  Rule  VTII, 
which  as  published  in  March,  1380,  is  as  follows: 

"Rule  VIII.  Index  and  Arrangement  of  Transcript. — The 
pleadings,  proceedings,  and  statement  shall  be  chronologically 
arranged  in  the  transcript,  and  each  transcript  shall  be  prefaced 
with  an  alphabetical  index,  specifying  the  folio  of  each  separate 
paper,  order,  or  proceeding,  and  of  the  testimony  of  each  witness; 
and  the  transcript  shall  have  at  least  one  blank  fly-sheet  cover. 
The  chronological  arrangement  of  the  several  parts  of  the  tran- 
script,  and  a  strict  compliance  with  the  other  requirements  of  this 
rule  will  be  exacted  of  the  appellant  or  party  filing  the  record 
here  in  all  cases,  by  the  court,  whether  objection  by  the  opposite 

work,  woald  not  only  be  a  leTioiu  ing  of  transoripta  would  greatly 
task,  in  itself,  but  would  give  to  ths  facilitate  the  examination  and  baatea 
work  an  encTclopedie  character  which  the  decisions  of  causes,  aa  wdl  as 
does  not  proper!;  belong  to  a  text-  lesaen  the  liability  of  t!k«  judges  to 
book.  See  Kulea  Supreme  Court  of  overlook  or  misapprehend  important 
Arizona,  71  Pac.  vi;  Colorado,  66  facta  in  the  case,  and  in  other  respeeta 
Pac.  vli;  Idaho,  96  Pac.  vii;  Mon-  promote  the  administration  of  justlee. 
tana,  103  Fae.  vii;  Nevada,  100  Pac.  As  each  attorney  would  have  a  copy 
vii;  New  Mexico,  107  Pac.  vii;  North  it  would  enable  the  counsel  to  mors 
Dakota,  81  N.  W.  vii;  Oklahoma,  thoroughly  prepare  their  cases  for  ar- 
id Pac.  vii;  Oregon,  91  Pac.  vii;  gument,  and  facilitate  their  reference! 
Bouth  Dakota,  124  N.  W,  vii;   Utah,  to  the  record." 

97  Pac.  vii;  Washington,  69  Pac.  vii;  •  See   rules   publiihed   Id    52    CaT. 

Wyoming.  53  Pac.  v.  B80;  41  Cal.  698;  37  Cal.  707;  £8  Cal. 

I*  In  Estate  of  Boyd,  25  Cal.  511,  T04;   26  Cal.  694;   25  (^.  658;    144 

tho  rensom  for  the  change  from  writ-  Cal.     xliv.     There    have    been    other 

inp  to  printing  were  stated  by  Saw-  ohanges  in  the  rulcB  but  they  do  not 

yer,  J,,  detiveriug  the  opinion,  aa  fol-  affect  this  question. 

Iowa:  "It  was  thought  that  the  print-  s  See  »  Pao.  C.  Ii.  J.  MS. 
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party  be  made  or  not,  and  for  any  failure  or  neglect  in  these  re- 
spects  which  is  found  to  obstruct  the  examination  of  the  record, 
the  appeal  may  be  dismissed."  " 

The  first  sentence  of  this  role  has  not  been  changed  since  1864.* 
The  last  sentence,  beginning  with  the  words  "the  chronological 
arrangement,"  has  stood  since  January  28,  1870.*  In  some  cases 
the  rule  has  been  enforced,*  while  in  others  the  court  has  contented 
itself  with  admonishing  the  counsel.' 

Rule  X,  formerly  Rule  VIII,  provides  that  "no  transcript  or 
other  paper  or  document  which  fails  to  conform  to  the  require- 
ments of  these  rules  shall  be  filed  with  the  clerk." " 

Both  the  record  and  the  briefs  should  bear  the  original  title  of 
the  cause,  with  the  simple  addition  of  the  words  "appellant"  and 
"respondent"  appropriately  placed.  It  is  the  well-settled  prac- 
tice of  &e  court  not  to  transpose  the  names  of  the  parties  in  cases 
of  appeal  by  the  defendant.* 

It  is  the  duty  of  counsel  to  have  their  transcripts  printed  in 
accordance  with  the  rules  of  the  court.'" 

As  to  the  practice  with  reference  to  interlineations,  erasures,  etc., 
see  section  272,  post. 

*■  For  diaregarding  thii  ml*  in  tho 
tueparatlon  of  the  tmucript  in  Uar- 
tia  T.  Hddaon,  7»  Cal.  612,  21  Pu. 
1135,  Although  no  objection  was 
raisGd  bj  respondent,  the  court  or- 
dered that  the  mbmiMioa  of  the  eaae 
be  m4  aside,  the  tnuucript  be  stricken 
out  and  a  new  trsjiscript  printed 
within  thirty  days  at  appellant  g  co«t, 
under  penalty  of  diismiiral  of  the  ap- 
peal upon  failure. 

«  Bee  25  Cal.  656;  29  Cal.  694;  SS 
CfU.  7M(  37  Cal.  707;  41  CaL  898; 
52  Cal.  6S0;  144  Cal.  zliv. 

•  S2  Cal.  680;  41  CaL  698. 

■  KeltoiEg  T.  Mayer,  54  Cal.  583; 
Doaglasa  t.  Fulda,  45  Cal.  592. 

^  Thompson  v.  Lj^ch,  43  Cal.  482; 
Gridley  v.  Boggt,  62  Cal.  190. 

8  9  Pae.  C.  L.  J.  844;  and  see  144 
Cal.  xlv. 

e  Peregoy  t.  Sellick,  79  Cal.  563, 
21  Pac  »6«. 

10  Bichardsoa  v.  Bohnej,  18  Idaho, 
328,  109  Pao.  727. 


The  neeessitj  of  coropUaiiee  with 
rules  of  court  is  always  recosDJied 
aod  failure  or  neglect  in  this  re- 
speert  ii  ground  for  dismissal  of  the 
appeal.  In  Hannan  v.  Waltenspiel, 
29  Utah,  466,  82  Pac  859,  the 
appellant  failed  to  comply  with  Rule 
Ii  (see  97  Pac.  Tii)  as  to  the  cbrono- 
logieal  arrangement  of  the  papers  and 
pm^eedings  in  the  cause,  and  there 
was  no  statement  of  the  contents  of 
each  paper  embodied  in  the  cause, 
and  no  reference  in  the  assignments 
of  error  to  the  page  of  the  abstract 
eoataining  tho  ezaeptions.  There 
were  other  grounds  which  were  soffl- 
eient  to  invalidate  the  appeal,  but 
the  court  was  clearly  of  the  opinion 
thai  these  were  ample  to  sustain  a 
dismisaaL  "These  rules  were  adopted 
for  the  purpose  of  having  cases  pre- 
sented to  this  court  in  a  proper  and 
intelligent  manner,  and  must  btt 
olxgned." 
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§  268.  AnthentloatioiL  of  Tmucrlpt — Curing  Deftoti  liy  Stip- 
ulation.— The  propoeitions  involved  here  ma;  conveniently  be 
considered  separately. 

1.  Necessity  for  Avtheiitication. — The  tiwiscript  most  be  &□- 
tbenticated.  This  is  expressly  required  by  the  statute.  Before 
1864,  section  346  of  the  Practice  Act  required  the  copies  of  the 
papers  constituting  the  record  to  be  "certified  by  the  clerk  to  be  a 
correct  copy." '  In  1864  the  section  was  amended  so  as  to  provide 
that  the  copies  should  be  "certified  by  the  attorneys  of  the  parties 
to  the  appeal,  or  by  the  clerk,  to  be  correct."  *  The  corresponding 
section  of  the  California  Code  of  Civil  Procedure  is  section  953, 
which,  as  amended  in  1874,*  provides  tiiat  "the  copies  provided  for 
in  the  last  three  sections  must  be  certified  to  be  correct  by  the  cleric 
or  the  attorneys,  and  must  be  accompanied  with  a  certificate  of  the 
clerk  or  attorneys  that  an  undertaking  on  appeal  in  due  form  has 
been  properly  filed,  or  a  stipulation  of  the  parties  waiving  an 
undertaking." 

In  addition  to  the  statute  there  is  a  rule  of  court  in  regard  to 
the  matter.  The  former  rule  required  the  transcript  to  be  cer- 
tified by  the  cleric  "where  the  parties  do  not  agree";  but  this  did 
not  make  it  incumbent  npon  the  appellant  to  endeavor  to  get  a 
stipulation  from  the  respondent  before  resorting  to  the  clerk.*  The 
present  rule  requires  that  the  transcript  must  be  "duly  certified  to 
be  correct  by  the  attorneys  of  the  respective  parties  or  by  the 
clerk  of  Ae  court  from  which  the  appeal  is  taken."  ■    Unless  there 

BtatutM     of     Ariions     (paction    373, 
Civil  Practice) ;  Becti<ni  4821,  Reriaed 

>.  247.  Cadet  of  Idabo;  section  7115,  KcTiKd 

e  code  aa  lint  Codes  of  MoDtu&;  aectJon  3435,  Cnt- 

ADBoted  ITU  that  "the  co^ibb  provided  ting's    Compiled    Lawi    of      Nevsdft 

for  in  the  last  three  sections  must  be  (section  340,  Civil  Practice) ;  sectian 

certieed  to  be  correct  bj  the  clerk  or  3140,  Compiled  Laws  of  New  Mezieo; 

the   attomcTS,   and   murt   be    accom-  also  sections  894,  8B6,  8M,  and  2689, 

panied  with  a  certificate  of  the  clerk  subsection  172;  section  72M,  Bevised 

tbiA  an  unoertaking  on  appeal,  in  due  Codes  of  North  Dakota;  section  443, 

form,  has  been  properly  filed."     This  Code    of    Civil    Procedure    of    Sontli 

did   not   provide   that    the   eertifleat«  Dakota;  section  J316,  Compiled  Laws 

concerning   the  undertaking  could  be  of  Utah;   section  17S(t,  Ben.  A  Bal. 

given  bj  the  attorneys.  Code  of   Washington. 

Authentication,     or      identification,  *  Estate  of  Boyd,  25  Ctel.  Sll. 

where  the  original   papen  are  ineor-  *  See  Bule   II;    Bules  of   Bap.  Ot. 

poratad  in  the  transcript  on   appeal,  in  9  Pac.  C.  L.  J.  841.     This  provi- 

u  required  in  nearly  all  instance*,  by  sion  has  been  in  Bnle  II  since  1872. 

expre«s  provision  of   statute,  or  rule  41   Cal.   696;    see  49   Cal,    (front   ot 

of  court,  where  there  is  no  statutory  volnme) ;   52   Cal.   672;    144   CaL   xL 

prorision.    See  section  1582,  Bevised  Bef<»«  that  the  provision  was  in  Bule 
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be  a  certificate  by  the  clerk  or  a  Btipulation  by  all  the  parties  to  the 
appeal,  the  authentication  is  not  sufficient;  if  one  necessary  party 
does  not  join  and  there  is  no  certificate  by  the  clerk,  the  appeal 
will  be  dismissed.* 

2.  Certificate  by  the  CIerilc.~-Aside  from  the  undertaking,  the 
essence  of  the  certificate  required  is  that  the  copies  contained  in 
the  transcript  are  true  copies  of  t^e  originals  on  file  in  the  clerk's 
office."  It  is  not  necessary  or  proper  for  the  clerk  to  certify  that 
the  transcript  contains  all  of  the  papers  which  constitute  the 
record  on  appeal,"''  Neither  the  clerk  nor  the  court  below  has 
power  to  pass  upon  that  question.'  It  is  no  concern  of  theirs  that 
the  appellant  has  omitted  documents  which  he  onght  to  have  in< 
serted.  That  is  a  question  for  the  respondent  to  raise  in  the 
supreme  court  upon  suggestion  of  diminution  of  record.*  The 
clerk  cannot  be  compelled  to  certify  to  incorrect  or  incomplete 
copies.*  But  if  the  copies  presented  to  him  are  correct  and  com- 
plete, it  is  his  duty  to  so  certify  upon  payment  of  his  lawful  fees. 
And  if  he  refuse  to  perform  tbis  duty,  its  performanee  will  be  di- 
rected by  the  supreme  court  on  motion  of  the  appellant.  For  with 
respect  to  all  purposes  connected  with  its  appellate  jurisdiction  the 

IX,  and  nu  that  thei  tnascript 
•houM  be  "duly  certified  to  be  cor- 
reet  by  the  attomeyt  ot  the  parties 
plaintiff  and  defendant,  or  by  the 
clerk  of  the  court  tram  nhich  the  ap- 
peal ia  taken."  See  37  Cal.  708;  28 
Cal.  70S;  26  CaL  695;  2S  Cal.  060. 

«  EBtate  of  Medbury,  48  Cal.  83. 

••  Aj'vill  be  teen  (note  3b,  aeetian 
S29,  ante),  the  traiueript  may  be 
•ometime*  mute  up  of  the  onginal 
papeiB.  When  such  ia  the  ca«e  they 
must  be  ecrtifled  to  be  such  originals, 
and  to  constitute,  in  whole  or  in  part, 
tbe  record  on  appeal  In  the  absence 
of  a  certificate  to  this  effect,  the  ap- 

S«l  will,  on  motion,  be  dJimissed. 
almea  t.  Iowa  etc.  Co.,  23iNeT.  23, 
41  Pac.  762;  Peers  y.  Beed,  23  Ner. 
404,  48  Pac.  8»7. 

M  The  ti&nseript,  u  certified  by 
the  clerk,  merely  parports  "to  be  a 
true,  complete,  and  perfect  transcript 
of  eert»in  pleadings,  motions,  etc, 
and  orders  mreeted  by  the  court  be- 
low." It  cannot  take  tbe  place  of  a 
bill  of  exeeptiona,  bo  ai  to  bring  up 
for  review  matters  reqairing  to  be  in- 
corporated in  such  a  paper,  without 
K*W  Trial— 04 


being  so  incorporated.    Ott  t.  Brann, 
48  Colo.  417,  110  Pac.  73. 

The  certifleatfl  of  the  clerk  does  not 
add  anything  to  the  record..  He  can. 
go  no  further  than  to  certify  that  tbe 
copies  furnished  by  him  are  correct 
copies.  If  he  does  so,  hit  certificate 
is  of  no  eCHcacy  to  make  an^  matter 
a  part  of  the  record  which  is  not  in 
fact  mich.  See  section  22S,  ante. 
Also  Cornish  v.  Floyd-Jones,  26  Mont 
153,  66  Foe.  83B;  Conklin  t.  Oullen, 
25  Mont  214,  64  Pao.  502 ;  Emerson 
T.  McNair,  28  Mont.  578,  73  Pac.  121; 
Manuel  t.  Scott,  37  Mont.  29,  94  Pac. 
487. 

I  People  r.  Center,  54  Cal.  236; 
Buckman  v.  Whitney.  28  Cal.  555; 
O'Shea  t,  WilkinBon,  05  Oal.  4S4,  30 
Pac.  588. 

B  Ab  to  which,  see  section  271,  post. 

»  People  V.  Eartlett,  40  Cal.  142. 
Nor  can  the  clerk  be  compelled  to  cer- 
tify to  a  document  composed  of  papera 
merely  referred  to.  In  other  words, 
it  is  not  the  duty  of  the  clerk  to  en- 
gross the  statement.  People  v.  Eart- 
lett, 40  Cbl.  142. 
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supreme  court  baa  the  aame  power  over  the  clerfc  of  the  eoort  below 
u  it  has  over  its  own  clerk."  In  certifying  to  the  correctness  of 
copies,  repetitions  of  headings  and  other  merely  formal  portions 
may  be  omitted,  as  stated  in  Marriner  v.  Smith,'^  an  equivalent 
phrase  being  substituted.  The  undertaking  need  not  he  included 
in  the  transcript.  With  respect  to  it  the  clerk  is  empowered  by 
the  statute  to  certify  that  "an  undertaking  on  appeal,  in  djie  form, 
has  been  properly  filed,  or  a  stipulation  of  the  parties  waiving  an 
undertaking.""  It  is  essential  to  this  portion  of  the  certificate 
that  it  be  stated  that  the  undertaking  was  "in  due  form,""  and 
that  it  was  "properly  filed."  "  If  the  clerk  has  doubta  about  the 
propriety  of  the  form  of  the  undertaking,  he  should  certify  up  a 
copy  of  it." 

Provisos  in  the  clerk's  certiilcates  suggesting  the  absence  of 
portions  of  documents  will  be  disregarded."*  So  will  statements 
of  counsel  fw  respondents  that  errors  exist  therein.  Nor  will  such 
a  statement  warrant  a  dismissal  of  the  appeal."" 

3.  Authentication  hy  the  Parties;— Curing  Defects  in  the  Tran- 
script,— The  appellant  has  the  option  to  apply  either  to  the  clerk 


'0  People  1.  Center,  54  Cal.  236; 
Winder  v.  Hendrick,  54  Cal.  275 ;  Dun- 
can T.  Times-Mirror  Co.,  109  Cal.  602, 
42  Pae.  147.  In  the  latter  case  tbe 
court  say: 

'  "  .  .  .  .  We  do  not  claim  aji7  an. 
thority  over  him  while  peTformin)^  bis 
cu9tomai7  duties  aa  clerk  of  the  lower 
court,  but  duties  connected  with  our 
appellate  jurisdiction  we  can  require 
him  to  perform." 

In  the  case  of  In  re  Wierbitszliy  & 
Co.,  8S  Cal.  333,  26  Pao.  174,  it  ap- 
peani  that  tha  clfiA  did  not  obey  an 
order  directing  him  to  attach  hie  cer- 
tificate to  the  transcript.  The  motion 
for  the  order  wa«  made  upon  a  sug- 
gestion by  the  appeillant  of  a  diminu- 
tion of  the  record.  This  wae  on 
November  28,  18B0.  On  March  19, 
1891,  the  appeal  was  dismissed  on  re- 
spomleDt's  motion  because  such  cer- 
tificate had  not  been  filed  and  the 
appellant  had  taken  ih>  further  steps. 

"  27  Cal.  649;  quoted  in  section 
26fl. 

I*  Section  9S3,  California  Code  of 
Civil  Procedure;  and  see  note  22  t« 
section  269,  ante. 


n  Winder  v.  Heudriek,  54  Cal.  275. 

"  Watson  V.  Cornell,  52  Cal.  644. 
These  words  probably  refer  to  the 
time  Oif  filing.  Any  language  sbow- 
ing  that  the  undertaking  was  filed  in 
time  would  probably  be  accepted  as 
their  equivalent. 

IS  Winder  t.  Hendrick,  54  CaJ.  879. 
The  affidavit  of  the  parties  them- 
selTes,  or  of  their  attorneys,  cannot 
take  the  place  of  the  certificate  re- 
quired. Hailey  t.  Biley,  13  Idaho. 
T49,  82  Pao.  756, 

'B«  In  Chalmers  v.  Sheehy,  133  Cal. 
459,  84  Am.  St.  Kep.  62,  64  Pac.  709, 
this  point  seems  to  have  been  con- 
cmled  without  deciding.  The  supreme 
court  is  not  bound  by  the  clerk's  cer- 
tificate,  but  may  at  any  time  compel 
hira  to-  correct  it.  Diincan  v.  Timee- 
Mirror  Co.,  109  Cal.  602,  42  Pac.  147. 
And  the  same  may  be  said'  as  to  at- 
torneys' certificates.  Id. ;  and  see 
Perkins  v.  Cooper,  87  Cal.  241,  25  Pa«. 
411. 
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or  to  the  attorney  of  the  respondent  to  have  the  transenpt  certified. 
The  attorney  of  the  respondent  may  refuse  to  give  a  certificate  if 
he  does  not  wish  to  give  it.  But  it  is  provided  by  rule  IX  that,'* — 
"  ....  If  a  party  shall  present  to  the  attorney  of  the  adverse 
party  a  transcript  on  appeal  in  a  civil  cause,  and  request  his  cer- 
tificate that  the  same  is  correct,  and  said  attorney  upon  snch  re- 
quest shall,  for  a  period  of  five  days,  neglect  or  refuse  to  join 
in  such  certificate,  or  if  deemed  incorrect,  shall  neglect  or  refuse 
for  the  same  time  to  serve  upon  the  party  making  the  request  a 
written  statement  of  the  particulars  in  which  the  transcript  is  in- 
correct, or  upon  the  presentation  of  the  transcript  corrected  in  the 
particulars  thus  specified,  shall  still  neglect  or  refuse,  for  a  period 
of  two  days,  to  join  in  such  certificate  the  costs  of  procuring  the 
certificate  to  such  transcript,  from  the  clerk  of  the  proper  court, 
shall  be  taxed  against  the  party  whose  attorney  so  neglects  or  re- 
fuses." 

-  This  rule  does  not  limit  the  duty  of  the  appellant,  as  prescribed 
by  the  code,  of  bringing  into  the  appellate  court  a  full  and  com- 
plete transcript  of  the  record  on  appeal,  containing  true  and  cor- 
rect copies  of  all  papers  on  file  in  the  court  below,  and  required  by 
law  to  be  incorporated  in  the  record  on  appeal ;  nor  does  the 
supreme  court  undertake,  by  Rule  XI  (formerly  Rule  IX),  to 
penalize  the  refusal  of  the  respondent  to  certify  to  the  correctness 
of  the  transcript.  He  is  at  liberty  to  do  so  or  not,  as  he  chooses. 
If  he  comply  with  the  rule,  well  and  good ;  but,  on  the  other  hand, 
if  he  refuse  to  certify  the  correctness  of  the  transcript,  and  the 
appellant  is  tbiis  driven  to  secure  the  certificate  of  the  clerk,  it  will 
be  ultimately  at  the  cost  of  the  losing  party ;  and  the  sole  penalty 
attached  (o  such  refusal  on  the  part  of  the  respondent  is  the  pay- 
ment, in  the  event  he  is  the  losing  party  on  the  appeal,  of  the  costs 
of  such  certification,  added  to  the  usual  bill  of  costs.  The  supreme 
court  will  not  attempt  in  advance  to  collect  such  excess  from  him."" 
If  the  judgment  should  be  afi^rmed,  the  respondent  would  not  then, 
of  course,  be  required  to  pay  the  cost  of  the  clerk's  certificate,  any 

"  See  Bnle  IX,  8  Pac.  C.  L.  J.,  "•  Loftus  t,  Fischer,  113  Cal.  286, 

844.     This   rule  was  afterward  num-  45     Pac.     ^23.     But    see    Lydon     v. 

bered    Enle   XI,   144    Cal.   ilv.     The  OoiJaid,   5  Idaho,   607,   61   Pac.   459, 

■ame    nils    has   been    in    force    since  where  a  rule  of  this  kind  was  declared 

1864.     See  52  Cal.  681;  41  Gal  699;  void.     Also   Potter   v.    Talkington,   S 

8T  Cal.  70S;  28  Cil.  705:  28  Col.  696:  Idaho,  317,  48  Pad.  14.   ■ 
2Q  CaL  656. 
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more  tban  he  would  be  called  upon  to  pay  kdj  other  costs  apper- 
taining to  the  appeal.'*" 

If  the  attorney  for  respondent  chooses  to  certify  the  traoBcript, 
he  may  confine  himself  to  oertifying  that  the  transcript  contains 
correct  copies  of  the  originals  on  file.  In  such  case  the  stipulation 
has  the  same  effect  as  the  clerk's  certificate.  In  Todd  t.  Win- 
ants '^**  the  stipulation  was  that  "the  for^^ing  transcript  is 
correct."  This  was  held  not  to  excuse  the  omission  of  the  plead- 
ings, the  court  saying:  "It  merely  takes  the  place  of  the  clerk's 
certificate  that  the  papers  to  which  it  is  annexed  are  true  copies," 
So  ID  Wetherbee  v.  Carroll/^  where  the  appellant  attempted  to 
have  the  order  appealed  from  reviewed  on  a  bill  of  exceptions,  in- 
stead of  a  statement  as  required  by  the  old  Practice  A«t,  it  was 
held  that  the  matter  was  not  cured  by  the  following  stipulation: 
"■We  hereby  certify  that  the  foregoing  twenty-one  pages  constitute 
the  transcript  on  appeal  from  the  orders  appealed  from,  and  con- 
tain true  and  full  and  correct  copies  of  the  affidavits  referred  to  in 
the  bill  of  exceptions  on  page  20,  of  the  judgment  entered  in  this 
cause,  of  the  order  to  show  cause  also  referred  to  in  said  bill  of 
exceptions,  and  an  order  dischai^ng  the  same,  from  which  the 
appeal  is  taken,  and  the  notice  of  appeal  therefrom,  and  of  the  bill 
of  exceptions  filed  in  said  cause  in  this  matter."  And  the  court 
said:  "It  is  claimed  that  the  stipulation  ....  precludes  the 
respondent  from  denying  the  correctness  or  sufficiency  of  the  bill 
of  exceptions,  etc.  We  think  not  The  stipulation  is  but  a  sub- 
stitute for  the  clerk's  certificate  to  the  correctness  of  the  transcript. 
It  simply  shows  that  this  is  a  transcript  of  suoh  record  of  the  pro- 
ceedings as  has  been  in  fact  made  in  the  court  below.  The  stipu- 
lation in  this  case  shows  what  the  record  in  fact  is,  nothing  more. 
It  might  undoubtedly  have  gone  further,  but  it  has  not  done  so, 
and  manifestly  was  not  designed  to  do  more  than  authenticate  the 
transcript  as  a  true  copy  of  the  record  below.  And  that  is  the 
extent  to  which  such  stipulations  usually  go.  When  attorneys  de-.. 
sign  to  stipulate  for  anything  further,  they  will  doubtless  do  so 
in  terms  not  to  be  misunderstood." 

i*b  LoftDS  V.  Fischer,  114  Cal.  131,  Uks  ternu  limpl/  obrutod  the  necM- 

45  Pa«.  1068;  S.  C,  117  Cal.  128,  48  nitjr  of  ■  certificate  of  the  clerk,  ud 

Pae.  lOSO.  did    net    predudo    regpondentt    from 

IM  30  Cal.  129.     See,  also,  Leonard  dsnjing  tne  (iiffleieiicy  of  the  itate- 

V.  Shaw,  114  Cal.  69,  45   Pac.   1012,  ment. 

when  it  wu  held  that  a  ttipulatioii  ill  ii  33  CaL  S49. 
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So  in  Siebe  v.  Hendy  Machine  Works,'^  where  the  stipulation 
was  merely  to  the  effect  that  certain  papers  contained  in  the  tran- 
script were  "correct"  copies,  the  court,  in  declining  to  consider 
the  question  as  to  whether  the  evidence  supported  the  findings  of 
fact,  there  being  no  bill  of  exceptions  and  no  statement,  or  other 
reference  to  the  matter  except  an  admission  in  the  stipulation  that 
■  certain  documents  had  been  introduced  in  evidence,  said : 

"The  mere  statement  that  certain  copies  are  'correct'  is  of  no 
more  force  than  the  usual  certificate  of  the  clerk " 

But  there  are  many  defects  in  a  record  on  appeal  which  can 
be  cured  by  stipulation."  And  such  stipulation  may  be  made 
in  the  certificate  to  the  transcript  as  well  as  in  any  other  place. 
In  Bonds  v.  Hickman  **  the  stipulation  appended  to  the  transcript 
was  as  follows:  "It  is  hereby  agreed  that  the  foregoing  is  a  true 
copy  of  the  pleadings,  the  patent  of  the  United  States  referred  to 
therein,  the  minutes  of  the  court,  and  judgment  in  said  case,  and 
that  the  case  be  argued  thereon.  Notice  of  appeal  admitted  as  duly 
filed  and  served,  also  the  filing  of  appeal  bond,  Insertion  of  copies 
waived."  This  was  held  to  preclude  the  respondent  from  object- 
ing that  no  notice  of  appeal  had  been  given.  So  in  Solomon  v. 
Beese '"  it  was  said  that  if  the  transcript  had  been  defective  in  not 
containing  the  judgment,  the  defect  would  have  been  cured  by  the 
following  stipulation:  "The  foregoing  transcript  is  correct,  and 
contains  all  that  is  necessary  for  the  purposes  of  this  appeal." 

And  it  has  been  held  that  a  stipulation  appended  to  the  tran- 
script by  t^e  attorneys,  aa  attorneys  for  the  respective  parties,  to 
the  effect  that  "the  foregoing  transcript  embraces  a  full,  true, 
and  correct  copy  of  the  judgment-roll,  notice  of  motion  for  new 
trial,  notice  of  motion  to  dismiss  motion  for  new  trial,  order  dis- 
missing the  same,  notice  of  appeal,  and  that  an  undertaking  on 
appeal  in  due  form  has  been  duly  filed,"  waived  the  want  of  au- 
thority in  the  attorney  to  give  the  notice  of  appeal.'^ 

So  it  has  been  held  that  where  the  parties  stipulated  to  the  cor- 
rectness of  a  transcript  which  showed  that  the  judgment  appealed 

"■  B6  CbI.   390,   25  Pac.   14.     The  for  new  trial  wu  held  to  waive  the 

clerk's   certificate    to    the    like   effect  aliaence  of  the  notice  of  intention. 
would    be    equally    ineffective.     Sand  jg  29  Cal.  «0. 

Point  V.  Dojle,  9  Idaho,  £36,  74  Pac  »  34  Cal    £8 

>•  In  Oodchanx  v.  Mnlford,  S6  Cal.  *^  UeDansld  v.  McConkey,  54  <M. 

316,  85  Am.   Dec.   178,  a  itipulation       143.     See,  aUo,   State  v.   BqnirM,  15 
appended  to  a  itatement  on  motion      Idaho,  327,  97  Pac  41), 
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from  had  be«n  entered  before  the  appeal  was  taben,  they  would  not 
be  permitted  to  impeach  the  correctness  of  such  showing.**  It 
would  be  different,  however,  if  the  record  made  no  showing  what* 
ever  upon  the  point.  In  such  a  case  the  appeal  would  be  dismissed, 
for  the  reason  that  to  hold  otherwise  would  be  to  hold  that  the 
parties  could  stipulate  as  to  a  jurisdictional  fact — the  date  of  entry 
of  the  judgment  appealed  from.**  The  distinction  is  that  the 
record,  in  the  first  instance,  and  the  stipulation  in  the  second,  not 
the  record,  which  shows  nothing,  fixes  the  date  of  such  entry.'* 
Such  a  stipulation  can  never  be  said  to  estop  the  respondent  from 
moving  to  dismiss  the  appeal  on  the  ground  that  it  was  not  taken 
in  time." 

As  heretofore  intimated,  it  is  to  be  noted  in  this  connection  that 
the  appellate  court  is  not  bound  by  the  papers  found  in  the  tran- 
script, claimed  by  counsel  as  constituting  the  jud'gment-roU,  and 
record  on  appeal ;  nor  is  it  foreclosed  by  the  certificate  of  the  clerk 
that  certain  papers  enumerated  therein  constitute  such  record.*** 
If  the  completeness  of  the  reoord  as  presented  is  attacked,  the 
defects  wiU  be  considered,  and  if  they  exist,  notwithstanding  such 
certificate,  the  court  will  so  hold,  and  will  permit  the  omission  to 
be  supplied  by  suggestion  of  diminution  of  record."  When  the 
missing  parts  appear,  it  is  the  duty  of  the  court  to  determine 
whether  they  are  material  or  not,  if  this  point  has  not  already 
been  determined.  The  certificate  of  the  clerk  goes  no  further  than 
the  performance  of  his  statutory  duty,  and  refers  solely  to  the 
oorrectnesa  of  the  copies  incorporated  in  the  transcript.*' 

t*  Hamiah  r.  Bramer,  71  Cal.  1S5,  "  Falmdale   Irr.    Divt.   t.   BBitUte, 

11  Pac.  888;  and  see  to  aame  effect,  91  Cal.  538,  27  Pao.  783. 

Estate  of   Macfcay,   107   Cal.   303,  40  »««  8oe  supra,  notes  15a  and  15b. 

Pac.  558;  Estate  of  Piehoir,  13B  Cal.  "  See  section   271,  post. 

694,   70  Pac.  214,   73   Pac.   604;   Es-  "  See   Paige   v.   Eoeding,   96   CM. 

tate  of  More,  143  CaL  493,  77  Pac.  3&S,  31   Pao.  2M;   Colton  etc.  Co.  v. 

407.  Swartz,    B9    Cal.    278,    33    Pac.    878. 

""  ~  ""  ■  "  But  see  First  Nat,  Bank  of  Lewii- 
ton  V.  Sampson,  7  Idaho,  564,  04  Pac. 
8&0,   where    a    supplement    from    the 

"  See   Estate   of    Scott,    124   Cat.  record  not  included  in  the  clerk's  cer- 

671,  57  Pac.  654.  tificate   was   stricken   out,   the   court, 

"  This  distinction  was  made  in  Es-  in  effect,  bolding  that  it  would  not 
tate  of  Pichoir,  139  Cal.  694,  70  Pac.  trarel  outside  the  record  covered  by 
ai4,  73  Pac.  604,  which  is  an  inter-  the  certificate  of  the  clerk  or  at- 
esticK  ileciaion  because  of  the  various  torneye;  but  it  is  manifest  tliat  tho 
dissenting  and  concurring  opinions  court  was  induced  to  grant  the  mo- 
uld the  wide  divergence  of  the  views  tlon  t«  strike  out  for  other  reasons 
nHiiiHiiiil  tban  the  mere  fact  of  a  want  of  a 
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§  369.  Filing'  and  Serrice  of  Truucript— Duty  of  the  Appel- 
lant to  File  a  Oorreet  and  Oomplete  Tranioript  and  Copies. — The 
present  rules  of  the  supreme  court  coaceming  the  filing  and  service 
of  transcripts  are  as  follows :  * 

"Rule  II.  1.  The  appeUant  in  a  civil  action  shall  within  forty 
Aays  after  the  appeal  is  perfected  serve  and  file  the  printed  tran- 
script of  the  record,  duly  certified  to  be  correct  by  the  attorneya 
of  the  respective  parties,  or  by  the  clerk  of  the  court  from  which 
the  appeal  is  taken;  provided,  that  where  there  is  a  proceeding 
pending  for  the  settlement  of  a  bill  of  exceptions  or  a  statement 
which  may  be  used  in  support  of  such  appeal,  the  time  for  filing  and 
serving  the  transcript  shall  not  begin  to  run  until  the  settled  and 
authenticated  statement  or  bill  of  exceptions  has  been  filed;  and, 
provided  further,  that  when  a  party  appealing  from  a  judgment 
haa  given  notice  of  motion  for  a  new  trial  before  perfecting  said 
appeal,  the  time  for  filing  and  serving  the  printed  transcript  shall 
not  begin  to  run  until  the  motion  for  a  new  trial  has  been  decided 
or  the  proceeding  dismissed  for  want  of  prosecution;  and  the  ap- 
peal from  the  judgment  and  from  any  order  denying  a  new  trial 
of  the  issue  may  be  presented  upon  the  same  transcript. 

"2.  Written  evidence  of  the  service  upon  the  adverse  party  of 
the  transcript  shall  be  filed  therewith. " 

"3.  The  time  above  limited  may  be  extended  by  stipulation,  or 
by  the  court  upon  good  cause  shown  by  afGdavit.*  .... 

certificate  of  the  clerk  oj  wMorae^B  *  The  original   form  of  this  pro- 

to   the   "■npplemeiit"   offered   for   its  vision    waa   u    follows:     "The     time 

eonsi deration;    and    there    ie    ETOund  above   limited     mar   ^   extended   by 

for    this    view   in    the    faet    that    in  stipulation,  but  shall  not  be  extended 

Coe]r  V.   Cleghom,  10   Idaho,  162,   77  bj  the  eonrt  more  than  twent;  dajs; 

P«c.  331,  it  was  held  that  where  the  and  such  extension  of   time   shall   be 

certificate  fiovered  a  manifestly  defee-  granted  only  upon  good  cause  shown 

tive   record,   a    motion    suggesting   a  by  affidavit.  .  .  .  .  "     tlDdei  this  rule 

diminution   of   record   would   have    a  it   has  been   held  that   four    justices 

better   standing   in    the   upper   court  may   sign    an    extension.     Meeker  v, 

than  a  motion  to  dismiBs  for  want  of  Hoffer,  57  Cal.   140.     As  to   what   is 

a  complete  record  an  extension,  see  Page  v.  Latham,  60 
Cal.  801. 

1  144  Cal.  il.     For  previous  forms  The   appeal   will   be   dismissed   for 

tt  '^'f  ^IV  =?,^  ^«'n^;  ^/-  f     i  '"""«  ">  fl'«  t''^  transcript  in  time 

e2  Cal.  878,  681;    49  CaL   {front    of  (CoUins  v.  Goodwin  (Nev.),  108  Pac 

■volume) ;  41  Cal,  696;  37  Cal.  704-708;  W  although  filed  within  the  time  as 

28  Cal  686;  25  Cal.  858;  11  Cal.  408;  eitended,  where  the  order   of   exten- 

130  Cal.  (front  of  volume).  gi^n  jg  invalid  as  having  bean  made 

The   time  to   file  the   transcript   is  after  the  expiration  of  the  time  within 

not  always  fixed  by  a  rule  of  court.  which     such   an    extension   could     be 

It  is  sometimes  fixed  by  statute.     See  made.     Harrington  t.   Phipps    (Or.}, 

note  1,  section  26S,  anU.  108  Pac.  185. 
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"6.  The  party  wishing  to  file  any  printed  paper  shall  prepare 
the  original  and  twenty  copies  thereof.  If  auch  paper  is  to  be 
filed  iq  the  district  coart  of  appeal,  the  original  and  three  copies 
shall  be  filed  therein,  and  the  remaining  seventeen  copies  shall  be 
simultaneously  delivered  to  the  clerk  of  the  supreme  court.  If  it 
is  to  be  filed  in  the  supreme  eonrt,  the  original  must  be  accompanied 
by  the  twenty  copies,  unless  it  is  an  application  to  the  supreme 
court  for  the  rehearing  of  a  cause  decided  by  the  district  court  of 
appeals,  in  which  case  the  party  shall  deliver  to  the  elerk  of  said 
district  court  one  copy  for  each  justice  of  said  court,  and  file  the 
original  and  seventeen  copies  in  the  supreme  court.  Papers  not 
required  to  be  printed  are  subject  to  these  provisions  if  they  are, 
in  fact,  printed.  If  not  printed,  they  must  be  in  typewriting  and 
three  copies  must  be  filed  with  the  original.  A  carbon  copy  must 
not  be  used  for  the  original."  ** 

"Rule  IX.  Whenever  a  map  or  survey  forms  part  of  the  tran- 
script, it  shall  not  be  necessary  to  furnish  more  than  one  copy 
thereof,  which  shall  be  annexed  to  the  transcript  filed  with  and 
certified  by  the  clerk,  and  reference  thereto  shall  be  made  in  the 
other  copies." 

"Rule  XI.  1.  Before  the  printed  transcript  is  filed,  a  copy 
thereto  shall  be  served  upon  the  adverse  party,  and  if  there  be  more 
than  one  adverse  party,  appearing  by  different  attorneys,  on  the 
attorney  of  each  party  so  appearing " 

The  duty  of  filing  the  transcript  is  cast  by  the  law  upon  the 
appellant.  The  language  of  the  statute  is  that  "the  appellant 
must  furnish  the  court,"'  etc.  And  the  rules  above  quoted  are 
in  accordance  with  the  statute.  And  it  is  his  duty  to  see  that 
the  copies  correspond  with  the  original  In  Franklin  v.  Good- 
man,' the  copies  of  the  transcript  did  not  show  that  an  undertak- 
ing had  been  filed,  and  the  appeal  was  dismissed  for  failure  to  file 
an  undertaking.  Upon  it  being  brought  to  the  attention  of  the 
court  that  the  original  transcript  showed  that  an  undertaking  had 
been  filed  a  rehearing  was  granted,  but  costs  were  imposed  on  the 
appellant,  and  Rhodes,  J.,  delivering  the  opinion,  said; 

••  The    rnla  wkh    originally    in   the  uted  "by  the  clerk  in  tbB  manner  pre- 

following  form:  "7.  Beaiclea  the  orig-  scribed  by  law." 

inal     there     shall    be    flled     fourteen  ,  Beetion.  930-952,  California  Code 

eopiea   ot   the   transcript,   and   pomta  .  n.   .,  n_       . 

«D.|    autboritiea,    and    statement    of  »'  Ci^il  Procedure. 

facts,  which  copies  shall  be  distrib-  •  81  CaL  458. 
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"Counsel  must  be  aware  that  the  mles  require  the  appellant 
to  see  that  all  the  transcripts  are  correct  copies  of  the  one  filed 
as  the  original,  except  in  respect  to  maps  and  surreTs,  which,  ac- 
cording to  Rule  IX,  may  be  appended  to  the  original,  and  should 
be  referred  to  in  the  copies.  It  is  the  duty  of  the  appellant  to 
attend  to  clerical  and  typographical  errors,  and  see  to  it  that  each 
tranecript  is  a  true  copy  of  the  original.  In  all  respects,  other  than 
the  maps  and  surveys.  This  labor  does  not  devolve  upon  the  mem- 
bers of  the  court,  for  they  never  take  from  the  clerk's  office,  or 
examine  the  original,  unless  it  contains  the  only  copy  of  a  map  or 
surrey  used  on  the  trial;  but  when  a  copy  is  taken  up  for  investi- 
gation,  it  is  presumed  that  the  appellant  has  performed  his  duty, 
and  that  the  transcript  is  what  it  purports  to  be,  a  true  copy  of 
the  original." 

So  in  RoQSset  t.  Boyle,'  a  .stipulation  accounting  for  the  absence 
of  a  statement  was  in  the  original  transcript,  but  not  in  the  copies. 
The  judgment  was  afBrmed  for  want  of  a  statement.  But  on  re- 
hearing the  court  examined  into  the  merits,  saying: 

"We  take  this  occasion  to  say  that  it  is  the  duty  of  counsel  to 
see  that  the  copies  of  the  transcript  intended  for  the  members  of 
the  court  literally  conform  to  the  transcript  filed  in  the  office  of 
the  clerk.  In  the  great  majority  of  cases  we  never  see  the  tran- 
script filed  in  the  clerk's  office,  but  depend  entirely  upon  the 
copies  sent  to  the  consultation-room  for  the  use  of  members  of  the 
court.  The  latter  are  expected  to  be  accurate  in  every  respect, 
and  unless  their  accuracy  be  assured,  serious  mistakes  are  liable  to 
ensue. ' ' 

The  time  for  filing  the  transcript  begins  to  nm  from  the  per- 
fecting of  the  appeal,  in  tiie  case  of  an  appeal  from  the  judgment 
alone  or  a  new  trial  order  alone ;  but  if  the  appeal  is  from  both,  the 
time  for  filing  the  transcript  begins  to  run  from  the  entry  of  the 
new  trial  order.""  No  provision  is  made  for  notice  of  entry  of  a 
new  trial  order,  and  the  filing  of  the  transcript  does  not,  there- 
fore, depend  upon  any  such  notice,*''  and  the  rule  that  the  time 
for  doing  an  act  or  taking  a  step  begins  to  mn  from  the  notice  of 

•  45  Cal.   04;   and  Me  Vawaalt  t.  **>  Bell  v.  Staaeke,  H8  Cal.  405,  83 

Edwards,  43  Cal.  458.  f^,  245;  and  see  also  VinMn  t.  Lob 

p.".  1S;TH'r2iV'l,',t   »iS  A.^.-r.c»c  C,  ,.7  CI.  «,,  .. 

taking   marka   the  perfecting   of   the  "•'•  ^^i  ""^  ■"*  Qalbraili  v.  Lowe, 

appeU.  142  Cal.  2BS,  7S  Pac.  831. 
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the  act  ratlier  than  th«  doing  of  th«  act  which  marks  the  com- 
meocement  of  the  time  within  which  the  act  muat  be  done  or  the 
step  taken  has  no  application  here.**  The  time  a  judge  holds  a  bill 
of  exceptions  before  settlement,  and  the  time  during  which  respond- 
eot's  attorney  retains  the  transcript  must  be  excluded,  nnder  Rule 
XXV,  from  the  sixty  days  in  which  the  transcript  is  to  be  filed.*' 

The  jurisdiction  of  the  appellate  court  does  not  depend  upon  the 
filing  of  the  transcript.  It  attaches  immediately  upon  the  filing  of 
the  notice  of  appeal,  and  cannot  be  devested,  either  by  a  failure 
to  file  the  transcript  or  by  its  subsequent  loss.** 

The  clerk  cannot  be  required  to  file  a  transcript,  unless  bis  fees 
are  prepaid.' 

The  rule  as  to  service  is  equally  important,  and  a  failure  to  serve 
the  transcript  upon  the  adverse  party  or  his  attorney  will  be  ground 
for  striking  it  from  the  files.^ 

§  270.  Tinw  for  Respondent  to  Object  to  Trsoucript.— This 
matter  is  regulated  by  rule  of  court.  The  rule  which  went  into 
effect  on  March  22,  1880,  and  which  is  at  present  in  force,  is  as 
follows : ' 

"Rule  XV.  Exceptions  or  objections  to  the  transcript,  state- 
ment, the  bond  or  undertaking  on  appeal,  the  notice  of  appeal, 
or  to  its  service,  or  any  technical  exception  or  objection  to  the 
record  in  civil  cases,  affecting  the  right  of  the  appellant  to  be 
heard  on  the  points  of  error  assigned,  which  might  be  cured  on 
suggestion  of  diminution  of  the  record,  must  be  taken  and  noti- 
fied to  the  appellant,  in  writing,  at  least  five  days  before  the  bear- 
ing, or  they  will  not  be  regarded;  and  when  so  noted,  it  shall  he 
the  duty  of  the  appellant  to  present  and  file  at  the  hearing  of  the 
cause  such  additional  record,  certificate,  or  other  nkatter,  if  such 
there  be,  to  remove  or  answer  the  objection  or  exception  so  taken; 
otherwise  such  objection  or  exception,  if  well  taken,  shall  prevail.'" 

St  Bell  T.  Staacke,  14S  Cel.  405,  S3 
Pao.  245. 

Bd  Featherstone  v.  Keane,  18  Idaho,  845. 

S4,  108  Pac.  337.  '  The  rale  in  force  between  March, 

■•  EBtato   ot   Davifl,   151   Cal.   318,  1880,  and  July,  1B78,  required  the  ob- 

121  Am.  St.  Bep.  105,  80  Pae.  183,  60  jection    to    be    "taken   and    noted    in 

Pae.  711.  the  printed  points  of  the  TeBponilent 

*  See  Bolander  v.  Qentiy,  At  Cal.  requtred  to  be  filed  and  eerved  under 

1S7.  Rule  II,  or  otherwise  notlSed  to  tbo 

T  State  T.  Milee,  11  Idaho,  784,  S3  appellant  in  writing  at  least  fire  da;s 

Pat  697  (  Bute  ».  Bquiree,  15  Idaho,  before  the  hearing."     See  Rule  XIII, 

327,  67  Pae.  411.  52  CaL  682.    The  nils  is  force  be- 
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A  sabstantiany  siinilar  mle  has  been  in  force  at  teaat  since 
1858.  Under  the  rule  an  objection  that  the  transcript  does  not 
show  when  the  proposed  statement  was  filed  is  waived  if  not  taken 
aa  required.*  So  an  objection  that  the  affidavits  appearing  in  the 
transcript  are  not  identified  as  having  been  used  on  the  motion 
is  waived  if  not  taken  as  required'  by  the  rule.*  So  an  objection 
that  a  paper  baa  been  omitted  from  the  transcript  must  be  taken 
as  required  by  the  rule,'  The  purpose  of  the  rule  is  to  afford 
the  appellant  an  opportunity  to  correct  the  defects  which  admit 
of  correction.  But  it  does  not  apply  where  the  transcript  does  not 
show  that  a  valid  appeal  has  been  taken,*  or  does  not  contain  a  suffi- 
cient record  npon  such  appeal.  The  court  cannot  review  a  ease 
upon  an  insufficient  record  even  if  the  respondent  does  not  take  the 
objection.  Thus  in  Todd  v.  Winants,'  the  transcript  did  not  con- 
tain the  pleadings,  and  the  court  held  that  it  could  not  look  into  the 
merits,  and  Rhodes,  J.,  delivering  the  opinion,  said: 

"The  respondents'  objections  are  not  waived  by  their  failing  to 
take  an  exception  to  the  transcript  according  to  rule  13  of  this 
court.  "Hie  question  is  not  whether  the  appellant  may  be  heard 
on  the  points  of  error  assigned,  but  it  is  whether  the  record  as  now 
presented  discloses  any  error.  The  respondents  moving  under  that 
rule  say,  in  effect,  that  the  transcript  is  not  in  such  condition  as 
to  entitle  the  appellant  to  be  beard  on  the  errors  assigned,  because 
it  does  not  appear  that  the  notice  of  appeal  was  served,  or  that  the 
documents  are  properly  authenticated  as  true  copies,  or  that  the 
statement  was  settled  by  the  judge,  or  agreed  to  by  the  parties,  or 
because  of  some  other  technical  objection  to  the  transcript;  but 
when  the  transcript  contains  only  a  part  of  the  record  or  proceed- 
ing necessary  to  present  or  explain  the  points  relied  on,  the  re- 
spondents' position  is  that  the  appellants  do  not  show  any  error. 

tween  Julj,  18T8,  and  January,  1870,  ment  on  the  meritB."     Soe  Rale  XIII, 

required   the   objectioo   to   be   "taken  28  Cal.  705;  26  Cal.  686;  2S  Cal.  658; 

and  noted  in  the  printed  points  of  the  11  Cal.  410. 

respondent   required   to   be   filed   and  >  Boss  t.  Boadbouse,  36  Cal.    S80. 

served  under  2,"     See  Rule  XIII,  41  *  Rogers  t.  Parish,  35  Cal.  127. 

Cal.  700,  37  Cal.  700.     Between  Jan-  a  Solomon  v.  Iteese,  34  Cal.  28;  and 

aarj,  1S70,  and  18159  the  rule  required  look  at  Bennett  t.  His  Creditors,  22 

the  objectious  to  be  "taken  at  the  first  Cal.   38;    3t.   John  v.   Eidd,   26  Cal. 

term  after  the  transcript  is  filed,  and  263,  4  Morr.  Min.  Bep.  454. 

mast   be   noted   in   writing;   and   filed  ■  As  to  taking  and  perfecting  ap- 

at  least  one  day  before  the  argument  peals,  see  chapters  33  to  36. 

or    the^    will     not   be    regarded.     In  r  36  Cal.   129.     And    see,  to  same 

such  ease  the  objection  muat  be  pre-  effect,  Leonard  t.  Shaw,  114  Cal.  69, 

SHDted  to  the  court  before  the  arga-  4S  Pae.  1012, 
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If,  for  instance,  the  point  is  that  the  evidence  is  insufficient  to  jns- 
tify  the  verdict,  and  it  does  not  appear  by  the  transcript  that  the 
statement  was  settled  or  agreed  to,  the  respondents  may  take 
advantage  of  the  omission  nnder  the  thirteenth  rule,  and  the  appeU 
lants  cannot  be  heard  upon  that  point  nnless  the  omission  is  sup- 
plied; but  if  the  statement  is  omitted  from  the  transcript,  no  error 
in  the  respect  complained  of  is  shown,  for  it  does  not  appear  upon 
what  evidence  the  court  below  acted.  In  the  supposed  case  the 
issues  are  as  essential  ea  the  evidence  to  explain  or  present  the 
points  relied  on. ' ' 
As  to  motions  to  dismiss  under  Rule  XY,  see  section  274^ 

§  271.  Diminntioii  of  Record. — Diminution  of  record  is  the 
process  of  correcting  the  errors  and  defects  which  may  exist  in  a 
transcript.  The, transcript,  as  has  been  stated,  is  a  duly  authen- 
ticated copy  of  the  reeord  in  the  court  below.^  The  supreme  court 
has  no  power  to  amend  the  record  of  the  court  below,'  but  it  has 
the  power  to  make  the  transcript  a  correct  and  complete  copy  of 
such  record.  The  exercise  of  this  power  is  regulated  by  role  of 
court.    And  the  present  rule  is  as  follows  :* 

"The  appeDant  U  required  to  lend 
Dp  a  transcript  on  appeal,  coutaiDiDg 
copiei  of  tbe  judgment  or  decree  ap- 
pealed from,  of  we  notice  of  appeal 
and  proof  of  wttim  thereof,  and  of 
the  undertaking  on  appeal,  irtereupoii 
jurisdiction  of  the  cause  is  secured. 
Section  S53,  B.  ft  C.  Comp.  When, 
however,  it  satisfactorily  appears  hj 
affidavit  that  the  tranBcript  is  ineont- 
plete  in  unj  particular,  tha  lupreme 
court  is  authorized  to  make  a  mle  on 
the  clerk  of  the  trial  court,  reqairing 
him  to  certify  as -to  such  alleged  omis- 
Bion,  and,  if  true,  to  traoBinit  a  copy 
of  the  paper  so  left  out.  Section  5H, 
Id.  It  has  been  the  constant  prac- 
tice of  this  court  for  many  yea  is  to 
construe  these  elaoses  of  the  statute 
with  reference  to  each  other,  and 
nhen  it  has  been  made  Batisfactorily 
to  appear  that  an  appeal  was  per- 
fected and  a  transcript  filed  in  due 
time,  from  which  some  paper,  order, 
judgment,  or  decree  was  inadvertently 
omitted,  to  supply  the  defect  by  rule 
on  the  clerk  of  the  lower  court," 

In  this  case  a  copy  of  the  decree 
appealed  from  was  unintentionally 
omitted,  and  wat  supplied  in  accord- 


1  See  section  265,  ante. 

>  See  latter  part  of  this  section. 

■  144  CU.  xlri.  The  most  recent 
change  was  that  suggested  by  the 
necessity  of  providino;  for  appeals  to 
the  district  courts  of  appeal.  As  to 
the  form  of  the  rule  prior  to  this  last 
amendment,  see  130  Cal.  xlii,  and  S 
Pac.  C.  L.  J.  B45.  The  rule  above 
quoted  has  been  in  force  since  July, 
I87S.  52  Cal.  682.  The  rule  in  force 
between  July,  1878,  and  January, 
1870,  was  in  the  same  language,  ex- 
cept that  it  omitted  the  words  "ex- 
cept when  a  certified  copy  of  the 
omitted  record  is  jirodiiced  at  the 
hearing."  See  41  Cal.  700;  37  Cal. 
709.  Prior  to  1870  and  since  1859, 
at    least,    the    rule    omitted    all    pro- 


order,"  but  in  other  respects  ' 
same  as  the  rule  quoted  in  tbe  text. 
See  £8  Cal.  706;  26  Cal.  696;  25  Cal. 
658;    1    Cal.   410. 

Tbe  rule  of  practice  as  to  sugges- 
■  don  of  diminution  of  record  la  of 
almost  universal  application.  In 
Baker  City  etc.  Co.  v.  Baker  City 
(Or.),  110  F^c.  392,  tha  coun  said:     .. 
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"Rule  XIV,  For  the  purpose  of  correcting  any  error  or  defect 
in  the  transcript,  either  party  may  suggest  the  same  in  writing, 
and  upon  good  cause  shown,  obtain  an  order  that  the  proper  clerk 
certify  to  the  court  in  which  the  oase  is  p^Lding,  the  whole  or  part 
of  the  record,  as  may  be  required,  or  may  produce  the  same  duly 
certified,  without  such  order.  If  the  attorney  or  counsel  of  the 
adyerse  party  be  absent,  or  the  fact  of  the  alleged  error  or  defect 
be  disputed,  the  suggestions,  except  when  a  certified  copy  of  the 
omitted  record  is  produced  at  the  time,  must  be  accompanied  by  an 
affidavit  showing  the  existence  of  the  error  or  defect  alleged." 

As  stated  in  the  abdve  rule,  the  suggestioD  of  diminution  may 
be  made  by  either  party ;  and,  as  a  nmtter  of  course,  it  is  to  be 
made  by  the  party  to  whose  case  the  omitted  portion  is  necessary. 
The  transcript  cannot  be  contradicted  by  afBdavits.*  And  if  it 
be  not  corrected  on  suggestion  of  diminution  of  record,  all  state- 
ments in  the  briefa  or  arguments  of  counsel  aa  to  matters  not 
appearing  in  the  transcript  will  be  disregarded.'  As  it  is  mani- 
festly iu  furtherance  of  justice  that  the  supreme  court  should  have 
before  it  everything  that  is  material  to  a  proper  determination  of 
the  appeal,  a  diminution  of  record  will  be  ordered  as  a  matter  of 
course  whenever  suggestion  therefor  is  made  in  the  proper  manner 
and  in  due  season.^    Any  error  or  defect  in  the  transcript  may  be 


aucs  with  the  doctrine  thos  eipreBwd. 
In  Bjerg  t.  Ferguion,  41  Or,  77,  BS 
Fbc.  1067,  68  Pbc.  5,  k  copj  of  the 
jadgment  lien  docket  was  inserted  in 
the  trsntcript,  instead  of  the  judg- 
ant,   and    the    defect   wai   remedied 


in  tl 


eway. 


eaae-nwde  eamiot,  bowever, 
irfaen  it  takes  the  place  of  the  tran- 
Kript  on  appeal,  be  amended  in  the 
tamo  way.  This  has  been  frequently 
decided.  See  Gardenhiie  t.  Burdick, 
7  Okl.  212,  54  Pac.  «3;  Sproat  v. 
Durtand,  7  Okl.  230,  54  Pae.  45S. 

The    Waihington    statnte    (section 
172S,  Rem.  &  Bal.  Code.     See  note  1, 


I    285, 


prera  provision  for  the  filing  of  a  sup- 
plemental transcript,  "embracing  such 
omitted  files  of  records,  or  copies 
thereof,"  as  the  res  pen  dm  t  may  deem 
material  to  the-  review.  This  provi- 
sion was  construed  in  the  following 
caaet:  Ranahan  v.  Qibbons,  23  Wash. 
255,  62  Pac.  773;  Washington  Liquor 
Co.  V.  Alladio  Caf6  Co.,  28  Wash.  176, 
68  Pae.   444;   Johnston  v.  Geny,  34 


Wash.  524,  70  Pac.  258,  77  Pac.  503; 
Spring  Hill  Co.  V,  Lake  Irr,  Co^  4a 
Wash.  379,  85  Pac.  6;  State  v.  Waah- 
ington  eU.  Co.,  39  Wash.  11,  80  Pac. 
603  i  Ogden  v.  Chehalii  Co.,  41  Wash. 
4S,  82  Pae.  10S5;  Ames  v.  Kinnear, 
40  Wash.  646,  82  Pac.  994;  PoweU  v. 
Kolan,  27  Wash.  318,  87  Pac.  712, 
6S  Pac.  389;  Hopkins  v.  Crane,  50 
Wash.  636,  97  Pae.  772. 

*  Bonds  V.  Hickman,  29  Cal.  460; 
Carey  v.  Brown,  58  Cal.  180;  Boston 
V.  Haynes,  31  Cil.  107;  Ward  T. 
Springfield  Tire  etc.  Ins.  Co.,  12  Wash. 
631,  42  Pac.  119;  and  see  section  283. 

»  Smith  V.  Athern,  34  Cal.  500. 

^  Look  at  Ketehum  v.  Grippe n,  31 
Cal.  365.  The  record  cannot  b« 
amended  after  argument  and  submis- 
sion (Moore  V.  Booker,  4  N.  D.  543, 
62  N.  W.  607);  or  a  supplemental 
transcript  filed  for  the  purpose  of 
showing  want  of  .iurisdiction  where 
the  supreme  court  has  already  acted 
upon  the  origiiial  record.  Watson  v. 
"  35,   40   Pac.   413, 


41  Pac 


43. 
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corrected  in  this  manner.*"    And  a  diminution  is  frequently  re- 
sorted  to  in  answer  to  a  motion  to  dismiss  the  appeal.* 

But  as  above  stated,  the  process  is  confined  to  the  amendment  of 
the  -transcript.  Th«  supreme  court  has  no  power  over  the  records 
of  the  court  below.  This  is  well  settled.  Thus  in  Buckman  v. 
Whitney '  it  was  held  that  application  to  supply  the  place  of  a 
lost  record  muat  be  made  to  the  court  below,  and  not  to  the  supreme 
court.  So  in  Bonds  v.  Hickman "  it  was  held  that  a  stipulation 
that  notice  of  appeal  had  been  given  was  conclusive,  unless  relieved 
against  by  the  court  below,  and  the  court  said:  "This  court  is 
powerless  in  the  premises,  and  cannot  amend  the  documents  consti- 
tuting the  transcript,  nor  indirectly  accomplish  the  same  result  by 
accepting  as  true  a  statement  not  found  in  the  transcript,  but 
which  necessarily  displaces  a  fact  stated  therein."  So  in  Boston 
T.  Haynes  *  the  court  refused  to  permit  the  appellant  to  show  that 
the  notice  of  appeal  was  not  served  before  it  was  filed,  as  stated  in 
the  transcript,  saying:  "This  court  has  no  authority  to  correct  the 
records  of  the  district  court.  If  there  is  any  error  in  the  records 
of  those  courts,  the  application  to  correct  it  must  be  made  to  the 
court  in  the  record  of  which  the  error  exists."  So  in  Satterlee  t. 
Bliss,*"  Sawyer,  C.  J.,  delivering  the  opinion,  said; 


tb  See  Coey  t.  Cleghora,  ID  Idaho, 
162,  77  Pae.  331. 

•  Foi  inBtaaaes  Bee  Wakeman  t. 
Coleman,  28  Cal.  58}  McQuade  v. 
Whaly,  29  Cal,  812;  Hill  t.  l^'innigaii. 
64  Cal.  311.  In  Sharon  v.  Sharon,  78 
Cal.  633,  22  Pao.  26,  131,  where  cer- 
tain eihibita,  referred  to  in  the  bodj 
of  the  Btatement  on  motion  for  new 
trial  bj-  the  words,  "here  ineert,  etc.," 
were  collected  in  an  appendii,  prop- 
erly numbered  and  preceded  by  the 
recital,  "The  following  aie  the  eihib- 
iti  offered  and  read  in  eTidence  on 
behalf  of  the  plaintiff,  and  mentioned 
in  the  foregoing  Btatenient,"  the  court 
held  that,  as  to  certain  other  exhibits, 
referred  to  io  the  same  way  in  the 
state ment,  but  not  contained  in  the 
append ii  or  otherwise  in  the  tran- 
aciipt,  their  absence  wai  not  ground 
for  striking  out  the  entire  atatement, 
but  that  tie  proper  remedy  wai  to 
■nggeit  a  diminution  of  the  record 
aiM  have  the  missing  documents 
brought  up  for  consideration.  This 
view  wBB  not  concurred  in  by  Mr. 
Justice  Thornton.  Nor  doBB  it  seem 
to  bs  in  accord  or  entirely  consistent 


with  the  weight  of  the  decisions.  In 
Paci&c  Paving  Co.  v.  Bolton,  B7  CaL 
6,  31  Pae.  625,  the  objection  that  the 
record  did  not  show  the  substitution 
of  certaiu  executors  nas  obviated  by 
■uggestioQ  of  diminution,  and  the 
misBing  record  brought  up. 

T  S4  Cal.  267;  S.  U.,  28  Cal.  555. 

a  29  Cal.  460;  and  see  In  re  Hf- 
teenth  Ave.  Extension,  54  Cal.  179. 
In  California  etc.  Assn.  v.  Commercial 
etc,  Ine.  Co.  (Cal,),  112  Pao.  858, 
where  there  was  a  similar  stipulation, 
and  the  respondent  contended  tliat 
the  transcript  could  not  be  amended 
by  adding  thereto  a  special  verdict 
omitted  by  order  of  court,  the  su- 
preme court  held  otherwiae.  Such  a 
stipulation  might  prevent  an  amend- 
ment by  suggestion  of  diminatian  of 
record  nnder  different  conditions,  but 
not  where  appeHant  had  sought  to 
eomplete  the  record  and  had  been  pr«, 
vented  by  the  court,  and  bad  excepted 
to  the  ruling  thereon. 

>  31  CbI.  107.  See,  also,  Pmple  v. 
Jordan.  66  Cal.  10,  56  Am.  B«p.  73,  4 
Pae,  773. 

u  88  CaL  4S9. 
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"'ReapanAeat  presents  certain  instmotiona  haviDg  an  important 
bearing  on  the  rights  of  the  parties  which  are  shown  by  affidavit 
to  have  been  given  to  (he  jnry  at  the  request  of  appellant's  counsel, 
bnt  which  were  never  introduced  into  the  statement  on  motidh'.for 
new  trial,  and  mov«8  for  an  order  directing  the  said  instructions  to 
be  added  to  the  statement.  We  have  often  held  that  it  is  no  part 
of  the  province  of  this  court  to  amend  the  records  of  the  court 
below.  The  record  in  this  court  is  a  transcript  of  the  record  of 
the  court  below,  and  we  decide  tbe  case  upon  the  same  record  con- 
sidered by  the  court  below.  The  court  below  decided  the  motion 
for  new  trial  upon  the  statement  as  it  is  now  presented.  If  we 
should  amend  the  statement  by  adding  these  instructions,  we 
should  decide  it  upon  a  different  record,  and  we  should  not  be  re- 
viewing the  action  of  the  court  below,  but  act  upon  another  and  a 
different  case.  If  we  could  amend  the  statement  in  this  particular 
we  could  in  any  other.  But  we  have  no  means  of  correcting  the 
records  of  other  courts.  We  have  no  authority  to  say  what  their 
records  are  or  shall  be.  We  can  only  act  upon  a  transcript  of  the 
record  as  it  exists  in  the  lower  court  duly  authenticated  in  the  mode  - 
prescribed  by  law."" 

So  in  Fagan  v,  Carty,'*  where  the  appellant,  realizing  the  inad- 
equacy of  his  statement  to  present  the  merits  of  the  case  on  appeal, 
caused  to  be  printed  in  the  transcript  a  copy  of  the  evidence  and 
proceedings,  taken  from  the  reporter's  notes,  and  certified  by  that 
official,  and  thereafter  asked  the  supreme  court  to  consider  the 
same  upon  a  suggestion  of  diminution  of  record.  Patterson,  J., 
for  the  court,  said: 

"  ....  Manifestly,  we  have  ho  right  upon  such  a  suggestion  to 
add  to  the  statement  any  of  the  evidence  proposed.  The  code 
provides  a  plain  and  simple  method  of  securing  a  statement  of  the 
evidence  and  proceedings,  and  Rule  XII  of  this  court  ia  not  in- 
tended to  relieve  those  who,  through  ignorance,  negligence  or  mis- 
take, have  failed  to  procure  from  the  trial  judge  a  full  and  cor- 
rect statement  of  the  case." 

So,  in  Mendocino  Co.  v.  Peters,"  it  was  sought  to  correct  a  bill 
of  exceptions  as  to  the  date  of  service  of  notice  of  intention,  so  as 
to  correspond  with  the  date  as  it  appeared  on  the  notice  itself,  by 
a  su^estion  of  diminution  of  record,  but  the  district  court  of 

"  And  Ke,  alio,  Thompson  y.  Pat- 
tanon,  S4  Cal.  S42;  Gardner  ».  Blown, 
22  Nev.  1&6,  87  F&e.  240. 
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appeal  calling  attention  to  the  well-settled  role  that  a  record  au- 
thenticated b;  the  trial  court  could  not  be  corrected  by  the  appel- 
late court,  d«nied  the  motion. 

§  271a.  The  Thmsoript  Under  the  New  and  Alternative 
MeUiod  of  Appeal. — ^The  legislature  of  1907,  by  two  separate  acta,' 
added  six  new  secticoiB  to  the  C!ode  of  Civil  Procedure,  constituting 
what  it  described  aa  "a  new  and  alternative  method  of  appeal," 
the  immediate  effect  of  which  was  to  provide  a  method  of  taking 
an  appeal,  and  a  method  of  preparing  a  record  for  that  purpose, 
much  more  simple  in  detail  th«n  that  which  theretofore  prevailed. 
The  first  three  sections,  at  least  numerically  speaking,  have  been 
considered  in  their  proper  connection.*  Sections  953a,  953b,  and 
953c  prescribe  the  method  of  preparing  the  record  on  the  new  pro- 
cedure. 

1.  The  BUI  of  Exceptions. — A  bill  of  exceptions  is  dispensed 
with  nnder  the  new  and  alternative  method  of  appeal.  Section 
953a  provides  as  follows : 

"Sec.  953a.  Any  person  desiring  to  appe^  from  any  judgment, 
order  or  decree  of  the  superior  court  to  the  supreme  court  or  any 
of  the  district  courts  of  appeal,  may,  in  lieu  of  preparing  and 
settling  a  bill  of  exceptions  pursuant  to  the  provisions  of  section 
six  hundred  and  fifty  of  this  code,  file  with  the  clerk  of  the  court 
from  whose  judgment,  order  or  decree  said  appeal  is  taken,  or  to 
be  taken,  a  notice  stating  that  he  desires  or  intends  to  appeal,  or 
has  appealed  therefrom,  and  requesting  that  a  transcript  of  the 
testimony  offered  or  taken,  evidence  offered  or  received,  and  all 
rulings,  instraetions,  acts  or  statements  of  the  court,  also  all  ob- 
jections or  exceptions  of  counsel,  and  all  matters  to  which  the  same 
relate,  be  made  up  and  prepared.  Said  notice  must  be  filed  within 
tea  days  after  notice  of  entry  of  the  judgment,  order  or  decree. 

1  The    flrat    act    (Stata.     1907,    p.  Civil  Procedure  of  the  atate  of  Cali- 

7S3),  entitled:   "An  set  to  add  three  fomia  to  be  known  as  □umbers  953a, 

new  sections  to  the  Code  of  Civil  Pro-  QG3b,  and  SSSe,  relating  to  a  new  and 

cedure,  to  be  known  aa  BSctiona  nam-  alternatiTS   method   for   tbe   prepara- 

beted  941a,  941b,  and   B41e,   ot  said  tion  of  records  to  be  used  on  appeals 

code,    respectivalj,    providing   a    new  from  judgments,  orders  or  decrees  of 

and  alternative  method  by  which  ap-  the    superior    court    to    the    supreme 

peals  may  be  taken  from  judgments,  eeurt  and  diatrict  courts  of  appeal." 

orders  or  decrees  of  the  superior  court  *  The    aections    referred    to,    941a, 

of  the  state  of  California,  to  the  su-  941b,  and  94Ic,  and  their  various  pro- 

preme  court  or  district  courts  of  ap-  visiosa  are  considered  in  the  various 

peal  thereof";  and  the  second  (Stats.  chaptcn  on  the  taking  and  perfecting 

1907,   p.   750),   entitled,   "An   act   to  of  appeals,  and  the  nUM  whicii  govern 

add  three  new  •eetioos  to  the  Code  of  the  same. 
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"Upon  receivrng  uid  notice,  it  shall  be  the  duty  of  the  court  to 
require  the  stenographic  reporter  thereof  to  transcribe  fully  and 
completely  the  phonographic  report  of  the  trial.  The  stenographic 
reporter  shall,  within  twenty  days  after  said  notice  has  been  filed 
with  the  clerk,  prepare  a  transcript  of  the  phonographic  report 
of  the  trial,  including  therein  copies  of  all  writings  offered  or  re- 
ceived in  evidence  and  all  other  matters  and  things  required  by  the 
notice  above  referred  to  to  be  therein  contained,  and  shall  file  the 
same  with  the  clerk  of  said  court.  Upon  the  same  being  filed,  it 
shall  be  the  dnty  of  the  clerk  forthwith  to  give  the  attomeya  ap- 
pearing in  said  cause  notice  that  said  transcript  has  been  filed,  and 
that  within  five  days  after  the  receipt  of  said  notice  the  same  will 
be  presented  to  the  judge  for  approval.  At  the  time  specified  in 
the  notice  of  the  clerk  to  the  attorneys  said  transcript  shall  be  pre- 
sented to  the  judge  for  his  approval,  and  the  judge  shall  examine 
the  same  and  see  that  the  same  is  a  full,  true  and  fair  transcript 
of  the  proceedings  had  at  the  trial,  the  testimony  offered  or  taken, 
evidence  offered  or  received,  instructions,  acts  or  statements  of  the 
court,  also  all  objections  and  exceptions  of  counsel  and  mftttera  to 
which  the  same  relate.  The  judge  shall  thereupon  certify  to  the 
truth  and  correctness  of  said  transcript,  and  the  same  shall,  when 
BO  settled  and  allowed,  be  and  become  a  portion  of  the  judgment- 
roll  and  may  be  considered  on  appeal  in  lieu  of  the  bill  of  excep* 
tions  BOW  provided  by  law, ' ' 

It  thus  appears  that  no  apparent  change  is  made  in  the  record 
prescribed  by  sections  950  and  951,  except  to  dispense  with  the  bill 
of  exceptions  which,  under  that  method,  was  designed  to  present 
matters  for  review  that  did  not  appear  on  the  face  of  the  judgment- 
roll,  and  to  prepare  a  transcript  of  the  proceedings  as  outlined  in 
the  phonographic  record,  and  copies  of  documents  not  included  in 
the  judgment-roll.  As  though  for  the  purpose  of  carrying  out  the 
sintilitudfi  between  the  new  paper,  thus  provided,  and  the  old  bill 
of  exceptions,  it  is  required  to  be  presented  to  the  judge  of  the  trial 
court  within  a  specified  time  after  notice,  for  approval  and  certifi- 
cation, and  "for  settlement  and  allowance,"  and  the  respondent 
may  at  that  time  require  the  insertion  of  other  papers,  files,  docu- 
ments, records  and  proceedings,  that  he  may  desire.  It  is  pre- 
sumed, of  Gonrse,  though  it  most  be  admitted  upon  very  slight 
HawTrUl— 6t 
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ground,  in  view  of  the  specific  and  poBitive  language  of  the  section,* 
that  the  trial  judge  has  ample  discretion  as  to  permitting  either 
party  to  incorporate  papers  or  documents  in  such  a  transcript  that 
have  no  business  there. 

The  effect  of  this  provision,  as  stated  in  the  case  of  Lane  t.  Tan- 
ner,* is  not  to  permit  the  appellant  to  bring  up  the  evidence  in 
the  transcript  merely  certified  by  the  court  reporter.  He  must 
give  the  notice  and  the  undertaking  required,'  and  the  paper  which 
is  thus  ofBcially  prepared  constitutes  the  sole  method  for  hrioging 
up  the  evidence,  or  other  matter  not  properly  a  part  of  the  judg- 
ment-roll, und^  the  new  and  alternative  method,'  as  the  bill  of  ex- 
ceptions constituted  the  only  method,  in  addition  to  the  statement, 
which  is  practically  the  same  thing,  under  the  old  method.^ 

Such  paper  takes  the  place  of  the  bill  of  exceptions  prepared 
under  section  650,  .but  not  the  bill  prepared  under  sections  619  or 
651.*  Nor  can  it  be  said  to  take  the  place  of  the  bill  of  exceptions 
prepared  under  section  659  on  a  new  trial  motion.* 

The  duty  of  preparing  the  chief  portion  of  every  transcript  ia 
thus  imposed  upon  the  reporter,  who  not  only  cannot  avoid  such 
duty,  but  is  liable  to  the  prooeaa  of  the  court  if  he  fails  to  both 
prepare  and  file  the  transcript  thus  provided  for  within  the  time 
prescribed.  •• 


■  Tbe  laiiKUBgB  raferred  to  b  as 
(oUowi :  "Tne  reipondenw  on  uid 
Appeal  maj  at  the  time  uid  trsQ- 
scnpt  !■  preBented  for  Mt(I«m«nt  and 
tUlowanee,  require  the  imertioa  therein 
of  tueh  other  papers,  flies,  documents, 
lecordi  and  piocesdings  of  said  cause 
as  tbe^  then  desire  to  have  incorpo- 
rated therein.  .  .  .  .  " 

*  156  Cal.  135,  103  Pbc.  846.  And 
see  Waterbuiy  t.  Temescal  Water  Co., 
11  Cal.  App.  632,  105  P&e.  940,  where 
it  w&s  held  that  the  transcript  thus 
prepared  ii  a  part  of  the  judgment- 
roll  in  no  other  eense  than  tbat  the 
bill  of  exceptions  was  so. 

■  Bee  section  953b,  California  Code 
of  Civil  Procedure,  as  to  the  under- 
takiug  required.  The  notice  referred 
to  here  is  not  the  notice  of  appeal, 
which  is  provided  for  in  section  S41b, 
of  the  same  code.  The  notice  here 
Is  rather  a  notiea  of  intention  to  ap- 
peal. See  Uodoo  Co-operative  Amu. 
T.  Porter,  11  Cal.  App.  270,  104  Pac. 


*  See  Lane  t.  Tanner,  156  (M.  13S, 
103  Pac.  846. 

I  See  Sutton  v.  STmons,  97  Cal. 
47S,  32  Pae.  SS8. 

■  See  section  953a,  nipra. 

•  In  Ford  A  Sanborn  Co.  v.  Bras- 
Ian  etc  Co.,  10  GaL  App.  76S,  108 
Pac  946,  the  distriet  court  of  appeal 
of  the  third  distriet  seemed  to  ua*e 
been  of  the  opinion  that  the  new  and 
alternative  method  has  not  the  re- 
motest effect  upon  proceeding  for 
new  trial;  and  that  the  record  upon 
a  new  trial  order  must  be  prepared  in 
the  old  naj. 

•*  Section  93 3a,  Oalifomia  Code  of 
Civil  Procedure;  Qjurich  t.  Fieg 
(CaJ.),  117  Pac.  000.  Here  the  re- 
porter refused  to  file  the  transcript, 
after  preparing  same,  on  the  ground 
hit  fees  had  not  tieen  paid.  The  court 
held  that  he  was  liable  to  mandate; 
tbat  the  bond  prescribed  b7  section 
953b  of  the  code  was  intended  to  so- 
Gur«  his  fee  until  suoh  time  as  the 
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Uiid«r  the  n«w  and  Bltemative  metltod  of  appeal,  affidavits  used 
at  the  bearing  may  no  doubt  be  ineladed  in  the  transcript  by  the 
clerk,  withoat  being  subject  to  Rule  XXIX,"' 

2.  Printiiig  of  Tramcript. — A  transcript  so  prepared,  settled  and 
certified  becomes,  as  stated,  a  part  of  the  record  on  appeal,  just  as 
the  bill  of  exceptions,  under  the  old  method,  does.  The  record  on 
appeal  is  not  otherwise  changed.  But,  unlike  the  provisions  of  the 
old  method,  such  record,  or  transcript  on  appeal,  as  it  is  more 
properly  called,  need  not  be  printed.  The  requirement  is,**  "Said 
record  shall  be  £led  with  the  elerk  of  the  court  to  which  the  appeal 
is  taken,  and  no  transcript  thereof  need  be  printed." 

But  it  is  also  provided  that  "In  filing  bneta  on  said  appeal  the 
parties  must,  however,  print  in  their  briefs,  or  in  a  supplement  ap- 
pended hereto,  such  portions  of  the  record  as  they  desire  to  call 
to  the  attention  of  the  court, ' '  '*  otherwise  it  is  well  settled  that  the 
appellate  court  will  decline  to  grope  through  the  record  to  find  the 
testimony  and  documents  relied  upon  by  the  parties.  Nor  will  the 
reviewing  court  deem  it  a  sufficient  compliance  with  the  require- 
ment above  quoted  that  the  parties  indicate  in  their  brie&  the  page 
or  the  particular  portion  of  the  record  so  relied  upon.** 

3.  Miscellaneous. — The  alternative  method  of  appeal  requires  the 
parties  to  print  in  a  supplement  appended  to  their  briefs  such 
portions  of  the  record  as  they  desire  to  call  to  the  attention  of  the 
reviewing  court,  and  it  will  therefore  be  presumed  that  matters 
omitted  from  the  transcript,  or  from  the  supplement  referred  to, 
would  not  affect  the  soundness  or  correctness  of  the  decision  &t- 

amoDiit  thereof  unld  b«  ftM«rtaiiiG<1,  mind*  that  the  le^Utare  did  not  in- 

Bot  merely  until  the  preparstioiLof  the  tend  to  reqaire  th«  reriening  court 

tTBDBcript;  and  that  h«  could  DO  moie  to  grope  through  an  unprinted  tran- 

Mfuse  to  file  the  trauKiipt  until  pay-  scription  of  the  phonographic  report 

nent  at  the  coat  thereof  than  he  eould  of  the  trial  to  And  the  teetimony  and 

refuse  to  prepare  it  in  the  fint  place  doeumeuti  relied  upon  bj  the  parties, 

without  such  pajment.  or  that  it  woald  be  sufficient  compli- 

*i>  See  aeeHon  ItO  ant*.  ^"^  ^^^  ^^'  statute  for  the  parties 

in  a^  .~..(-.-  oml   />.)!*»».;.  ruj.  ^°   lodicate   io   their   brisfs   the  por- 

JU^^t!Z~      '  '^'^''•'""  ^'^  tions  of  the  record  relied  on  by  slmriy 

of  Clyil  Procedure.  ^jtj^^  ^^^   ^^^  „,  j^i,  tranicriptioi 

"  See  section  B53c,  California  Cod«  ^bere  such  portion  may  be  found.     If 

of  Civil  Pro«ednre.  the  legislature   had   intended   to   sub- 

",  In  Roossin  v.  Kirkpatriek,  8  Cal.  stitute  such  a  record  for  the  printed, 

A.pp.   7,   95   Fae.   1123,   the   court   of  hitherto   required,   no   sneh    provision 

appeals   of    the    tldrd    district   wid:  as  we  hare  quoted  would  have   been 

"Whatever     motive     of      utility      or  placed  in  the  section."     And  s      " 
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tacked.'*  "The  amplified  opportunity  afforded  by  the  complete 
detailed  ttatemect  of  the  evidence  and  proceedings  at  the  trial 
which  is  furnished  by  the  record  under  the  'alternative  method  of 
appeal,'  affords  no  sufficient  reason  'why  the  change  of  method 
should  affect  a  rule  so  well  grounded  as  the  one  which  places  with 
the  trial  court  or  jury  the  determination  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  ^ven  their  testimooy,  indndiug 
the  selection  of  one  of  sereral  reasotMible  inferences  that  may  be 
drawn  from  the  eridence.'  '*** 
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CHAPTER  XLVin. 

DISMISSAL  OF  APPEAL. 
I  S72.    Onmnda  for  dUmiwl 

I  873.    SiamiBml  for  fiulnie  to  Ble  tikiueript— Clerk'a  eartiflato. 
{  £74.    Hotioii  to  ■^""'T. 
I  275.     Disnii^I  opoa  ctipnlktioiL 
(  270.     BeinstBtement,  kftar  ^=— =— * 
j  277.    When  Hitiniwil  ia  «  btr  to  ft  nTKeqnent  appeal. 

§  2n.  GronndB  for  Dismiaial. — An  appeal  is  a  matter  of  right, 
and  is  remedial.  In  doubtful  cases,  therefore,  where  the  substan- 
tial interests  of  the  parties  are  affected,  the  doubt  should  be  re- 
solved in  favor  of  the  right,  and  the  appeal  should  be  entertained.* 
And  an  appeal,  once  entertained,  should  not  be  dismissed  for  purely 
technical  reasons,  where  there  has  been  no  violation  or  disregard 
of  any  express  rule  of  procedure,**  Nor  should  an  appeal  be  dis- 
missed, in  advance  of  the  hearing  on  the  merits,  upon  the  ground 
that  the  appellant  is  merely  a  formal  party,  and  has  no  real  interest 
io  the  controveny;  or  that  the  appeal  was  taken  for  delay,  or  that 
the  matter  has  been  decided  on  a  previous  appeal.'^  These  qaea- 
tions  cannot  be  determined  in  advance  of  a  hearing  on  the  merits, 
and  the  conrt  will  never  consider  the  merits  on  a  mere  motion  to 
dismiss.  In  this  regard,  Wallace,  G.  J.,  delivering  the  opinion  in 
Fdscalina  v.  Doyle,*  said : 

"The  appeal  was  perfected  only  on  the  2l8t  of  March  last,  and  the 
time  allowed  to  the  appellant  to  file  the  printed  transcript  of  the 
record,  under  the  second  nde  of  practice,  has  not  elapsed.  The  re- 
spondent produces  a  copy  of  the  record,  and  thereupon  moves  that 
the  appeal  be  dismissed,  because  it  is  frivolous,  and  taken  with  in- 
tent to  delay  the  execution  of  the  judgment.  We  cannot,  however, 
look  into  the  copy  of  the  record  produced  by  the  respondent,  for 
the  purpose  of  determining  in  advance  what,  if  any,  merit,  the  ap- 
peal may  have.  The  rule  of  the  court  already  referred  to  is  in- 
tended to  operate  uniformly  upon  all  appeals  taken  to  this  court, 

i  Bee  People  t.  Bank  of  San  Lnia  lo  Bicketion   t.   Compton,   23   CaL 

Obiapo,  1S2  Cal.  261,  92  Pac.  481.  636. 

<•  See  Estate  of  Nelaon,  12g  CaL  >  48  CaL  151. 
242,  60  Pae.  772. 
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and  a  motion  of  this  character  made  intermediate  the  takii^  of 
the  appeal  and  the  filing  of  the  transcript  will  not  be  entertained. 
But  even  if  we  could  look  into  the  record  to  determine  the  merits 
of  the  appeal,  and  should  aiicertain  that  it  had  been  taken  merely 
for  the  purpose  of  vexation  and  delay,  still  we  ought  not  to  dismiss 
the  appeal,  if  well  taken  in  point  of  procedure.  The  remedy  would 
be  found  only  in  an  affirmance  of  the  order,  and  the  imposition  of 
damages  id  a  proper  case.  To  depart  from  these  rules  would  pro- 
duce great  confusion  in  practice,  and  consequent  delay  in  the  or- 
derly disposition  of  causes." 

The  same  rule  has  been  applied  to  the  disposition  of  motions  to 
dismiss  upon  the  ground  that  all  adverse  parties  have  not  been 
served  with  notice  of  appeal.^  This  is  a  question  that  cannot  be  de- 
termined  by  a  showing  dehors  the  record,"*  and  its  determination 
necessarily  rests  upon  a  review  of  the  merits.  If,  when  the  merita 
have  been  reviewed,  the  courts  should  conclude  that'  the  remedial 
process  has  been  curtailed  by  such  failure,  conceding  tiiat  there 
has  been  a  failure  to  serve  some  party  to  the  record,  and  that  the 
relief  sought  by  the  appellant  cannot  be  accorded  without  affecting 
the  interests  of  the  party  who  was  not  served  with  the  notice  of 
appeal,  the  proper  judgment  may  then  be  rendered,  but  the  merits 
will  not  be  reviewed  upon  a  motion  to  dismiss.*"  So  as  to  other 
grounds." 

Nor  is  the  fact  that  there  is  no  statement  or  bill  of  exceptions  on 
appeal  from  the  judgment  a  ground  for  dismissing  the  appeal,*  for 

)■  Se«  Hibernia  etc.  Soc.  t.  Behnke,  Santa   Clara  etc.   Co.,   145    Cal.   564, 

lis   Cal.   498,   50   Pac.   666;    Kenne;'  79   Pae.    171;    QiUBt  t.   Michael,   153 

V.   PsrfcB,   120   Cat.   22,   52   Pac.   40;  Cal.  365,  95  Pae.  658. 

Quist  V.  Uicbael,  153  Cal.  365,  95  Pac.  »  It   ig    BometimM   said    thkt   the 

65S;   aad    ace,    also,    Latham   v.   I<ob  question   of   the   appealability   of  an 

Angeles,  S3   Cal.   564,  23  Pac.   1116;  order  will  not  be  considered  on  a  mo- 

aad  Estate  of  Bullard,  114  Cal.  462,  tion  to  dJimiM,  unlesa  the  point  can 

46  Pac.  297.  ba  determined  from  an  inspection  of 

»i>  See  Harper  t,  Eildreth,  99  Cal.  the  judgment -roll,  or  the  face  of  the 

265,   33   Pac,   1103;   In   re  Byer,  110  record,   and    without    going   into   tho 

Cal.  556,  42  Pae.  1082.  merits.     See  Hale  etc.  Co.  v.  Fox,  122 

ic  See  People  v.   McNult?,  95  Cal.  Cal.    56,    54    Pac.    270;     Estate    of 

594    30   Pee    963;    Swasey  v.   Adair,  Heaton,  139  Cal.   237,   73   Pae.   186; 

83  Cal    136,  23  Pac.  284;   Howell  v.  Grey   v.    Brennan,    147    Cal.    355,   81 

Howell,   101   Cal.   115,   35   Pac.   443;  Pac.    1014;    and   see   Bugglea   v.   8q- 

Bandall  y.  Doff,  104  Cal.  126,  43  Am.  perior  Court,   103   Cal.   125,  87   Pae. 

St    Kep    79,  37  Pac.  803;   8.  C,  105  211,  and  CmterrillB  ete.  Co.  ».  Bach- 

Cal    271.  38  Pac.  739:  Melde  v.  Bey  told,  109  Cal.  Ill,  41  Pae.  813.     And 

nolds,  120  Cal.  234,  52  Fac.  491;  Jar-  see  note  8,  below, 

man   v.   Rea,   129   Cal.   157,   61   Pac.  i  Abrams  v.  Howard,  23  Cal.  388; 

790-   NcTills  V,   Shnrtridge.   129   Cal.  Plynn  v.  Cottle,  47  Cal.  526;   Howell 

675'  62  Pbc.  120;   Estate  of  KaBBon,  r.  Howell,  101  Cil.  115,  35  Pac.  443; 

laS   CaL   1,   66   Pae.   871;    Bteen   t.  bat  tee  Fowler  v.  Harbin,  23  Cal.  630. 


Digitized  ByGOOgle 


1511 


GBOUMDB  FOB  DIBHIB8AL. 


S272 


it  maj  he  heard  on  otlier  parti  of  the  judgment-roll.  But  it  is 
otherwise,  of  course,  if  the  transcript  does  not  contain  the  judgment* 
roll  or  show  who  the  parties  are.**  Nor  would  it  seem  to  be  tech- 
nically correct  to  dismiss  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  that  there  was  no  record  in  support 
of  the  motion;*  but  that  course  has  sometimes  been  taken.*  Nor 
is  the  fact  that  the  notice  of  intention  was  not  given,  or  the  biU 
of  exceptions  or  statement  not  filed,  in  time,  ground  for  dismissing 
the  appeal.**  Such  fact  may  constitute  a  reason  for  affirming  an 
order  denying  the  motion,  or  reversing  an  order  granting  the  same, 
if  made  to  appear  properly  in  the  record,  but  it  is  no  ground  for 
dismissing  the  appeal.*^    Nor  is  a  defective  statement  or  bill  of  ex- 

Tbe  abaenee  of  k  bill  of  exceptions  is 
%t  most  ground  for  affirmiBg  the 
^adgment;  but  not  witbout  an  exsm- 
ination  uid  considei&tion  of  tbe  mer- 
its Bandall  v.  Duff,  lOS  CbL  271, 
38  P&e.  739. 

u  MUler  t.  Thomu,  78  Ctl.  SOS, 
21  Pac.  11. 

la  Hnt  Nat.  Bank  t.  Daniels,  26 
Okl.  383,  108  Pac.  748,  B  writ  of  error 
(more  aecuratelj,  a  Btatutarj  peti- 
tion in  error),  brought  up  on  a  eaae- 
made,  was  dismissed  on  the  ground 
tint  the  cBse-made  was  a  nullitj,  hav- 
ing been  signed  and  settled  in  the 
absence  of  tbe  defeodant  in  error, 
and  without  notice  to  him  of  the  time 
and  place  of  settlement.  But  it  is 
not  to  be  forgotten  that  a  case-mads 
is  something  more  than  a  mere  stata- 
ment  on  appeal.  It  is  a  record  on 
appeal,  a  transcript,  and  having  been 
declared  invalid,  there  is  nothing  upon 
which  the  appeal  can  be  considered. 

*  If  a  motion  for  a  new  trial  should 
be  granted  without  a  record  in  its 
support,  an  appeal  from  the  order 
would  not  be  dismissed,  but  the  order 

■  would  have  to  be  reversed.  See  sec- 
tion 134,  ante.  This  shons  the  anom- 
aly of  the  practice.  It  would  seem 
that  an  appeal  from  a  new  trial  order 
would  be  dismissed  when  the  record 
does  not  show  the  grounds  on  which 
the  motion  was  made,  or  whether  It 
was  made  at  all.  People  v.  Lenon,  77 
Cal.  308,  19  Pae.  521. 

*  Cosgrove  v.  Johnson,  30  Cal.  509; 
Vagtcenheim  t.  Hook,  35  Cal.  216. 

«»  See  Fish  v.  Benson,  71  Cal.  428, 
12  Pac.  iM;  Dore  v.  Dougherty,  73 
CaL  232,  1  Am.  Bt.  Rep.  48.  13  Pac. 
eSl;  Watson  t.  Sntro,  77  CaL  609,  EO 


Pac.  88;  Barnhart  v.  Fulkerth,  92 
CaL  155,  28  Pac.  !i21;  Gumpel  v.  Cas- 
tagnetto,  97  Cal.  15,  31  Pac.  898; 
Estate  of  Byer,  110  Cal.  556,  4S  Pac. 
1082;  McMahon  v.  Thomu,  114  Cal. 
588,  46  Pac.  732;  Smith  v.  Jordan, 
122  Cal.  68,  54  Pac.  368;  Melde  v. 
Iteynolds  120  Cal.  234,  52  Pac.  401; 
Estate  of  Scott,  124  Cal.  671,  57  Pac. 
654;  Barclay  v.  Blackinton,  127  Cal. 
189,  59  Pac.  834;  Sutter  Co.  v.  Tis- 
dale,  128  Cal.  ISO,  60  Pac.  757;  Bell 
V.  Staacke,  137  Cal.  307,  70  Pac.  171; 
Wolf  V.  Supervisors,  143  Cal.  333,  TS 
Pac.  1108. 

s»  In  Fish  v.  Benson,  71  Cal.  428, 
12  Pac  454,  the  supreme  court  said: 
"An  appeal  is  given  as  matter  of 
right  from  an  order  granting  or  deny- 
ing a  new  trial.  If  the  proceeding* 
on  the  motion  anterior  to  the  order 
are  irregular  or  defective,  such  irregu- 
larity or  defect  is  not  cause  for  dis- 
missing the  appeal,  but  may,  uf en  a 
proper  showing,  be  passed  upon  in  de- 
termining  tbe   same." 

And  iQ  Be  Ryer,  110  Cal.  556,  42 
Pac.  1082,  the  same  court  said:  "A 
failure  to  serve  the  adverse  party 
with  notice  of  the  intention  to  move 
for  a  new  trial,  or  with  the  draft  of 
a  BtatemcDt  of  the  case,  may  be  a 
reason  for  denying  the  motion  for  a 
new  trial,  or  for  refusing  to  settle 
the  statement,  and  may,  upon  an  ap- 
peal, if  such  servies  was  necessary, 
he  a  ground  for  affirming  or  reversing 
the  order  appealed  from;  but  it  does 
not  deprive  this  court  of  jurigdiction 
to  hear  the  appeal,  or  constitute  a 
reason  for  its  dismissal  upon  the 
cround  that  the  court  has  not  acquired 
jurisdiction  to  hear  it.     (Barnhart  t. 
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fieptioDs  a  proper  ground  for  diamissiDg  the  appeal  Snoh  defects 
irill  be  considered  only  when  the  case  is  heard  on  the  merits,"  Nor 
viU  an  appeal  be  dismissed  for  failare  to  prosecute  the  same,  anless 
the  respondent  himself  is  free  from  laches.  It  will  not  be  dismissed 
where  the  record  shows  that  both  parties  have  been  guilty  of 
laches.^  Nor  will  the  assignment  of  all  the  rights  of  the  appellant 
be  ground  for  dismissing  the  appeal.  It  will  be  presumed  that 
all  further  proceedings  after  such  assignment  are  taken  for  and 
on  behalf  of  the  assignee  or  grantee  in  the  name  of  the  original 
party.**  Nor  is  satisfaction  of  the  judgment  ground  for  dismiss- 
ing the  appeal  therefrom.  The  provisions  of  section  1049,  Code 
of  Civil  Procedure,  cannot  be  invoked  for  the  purpose  of  abridg- 
ing the  right  of  appeal,  unless,  indeed,  the  satisfaction  suf^ested 
therein  is  a  voluntary  and  not  an  adversary  proceeding,"  So 
there  are  other  cases  where  the  principle  is  illustrated.'^ 

Pae.  5B9;  and  Warner  v.  Preud,  131 
Cal.  639,  82  Am.  St.  Re^.  400,  63  Pae. 
1017,  where,  although  voluDtar/,  the 
paTmeot  of  the  judgment  wu  said 
''  bave  been  in  effect  comfiulBorj,  and 


Fulkertb,  92  Cat,  1S5,  28  Pac.  221.) 
Matters  occurring  prior  to  the  judg- 
ment or  order  appealed  from  cannot 
be  coaaidered  on  a  motion  to  dismiss 
an  appeal  on  the  ground  that  the  ap- 
peal has  not  been  perfected.  (Cen, 
tervillB  etc.  Co.  v.  Bachtold,  109  Cal. 
Ill,  41  Pac.  813.)" 

•e  Richardson  v.  Eureka,  92  Cal. 
U.  28  Pac.  102. 

M  Tripp  V.  Ihiane,  86  CaL  149,  24 
Pac.  867. 

»•  Heilbron  v.  '78  L.  *  W.  Co.,  98 
Cal.  7,  30  Pac.  802.  But  the  proceed- 
ings maj  be  continued  in  the  name  of 
the  grantee,  Malone  v.  Big  Flat  Co,, 
63  Csl.  384,  2S  Pse.  1063. 

II  Kenney  v.  Parlu,  120  Cttl.  22,  52 
Pac.  40.  That  is  to  sa;,  on  motion 
of  the  respondent.  The  right  of  the 
losing  party  to  appeal  from  the  de- 
cision of  ike  trial  coort  cannot  be 
avoidad  by  any  adversary  proceeding 
on  the  part  of  his  opponent.  It  would 
be  otherwise,  of  course,  if  the  Buecesa- 
£ul  party  were  prosecuting  the  ap- 
peal, anil  the  motion  to  dismiss  came 
from  the  loser.  A  party  cannot  en- 
force a  judgment  in  his  favor,  anJ 
while  enjoying  the  benefits  appeal 
therefrom  and  leek  a  reversal.     Peo- 

fle  V.  Bums,  TS  Cal.  645,  21  Pac.  S40; 
n  re  Baby,  87  CaL  200,  22  Am.  3t. 
B«p.  239,  25  Pac.  405^  As  to  review 
of  satisfied  judgment  by  cerJtorart, 
■ee  Morton  t.  Superior  Court,  95  Cal. 
496,  4  Psc.  480.  And  see  Vermont 
Marble  Co.  t.  Black,  123  CaL  21,  SO 


hence,  the  defeodant'a  right  of  ap- 
peal was  oot  concluded.  The  follow- 
ing cases  may  also  be  noted  in  this 
connection:  Back  of  Martinei  v. 
Jahn,  104  CsL  238,  38  Pac.  41 ;  In  re 
Treadwell,  111  Cal,  189,  43  Pae.  5S4; 
Poster  V.  Smith,  115  CaL  611,  47  Pac. 
591;  'Eetate  of  Shaver,  131  CaL  21B, 
63  Pac.  340;  Storke  v.  Storke,  132 
Cal.  349,  64  Pac.  578;  San  Bemrdino 
Co,  V.  Riverside  Co.,  135  CaL  618,  67 
Pac.   1047. 

>c  Thus  an  appeal  wiU  not  be  dis- 
missed for  want  of  jurisdietion  in  the 
superior  court.  In  Bmith  v.  Wester- 
fleld,  88  Cal.  374,  26  Pae.  206,  tbe 
court  said: 

"This  court  will  not,  however,  dis- 
miss an  appeal  from  a  jodgment  of 
the  superior  court  upon  the  grounrl 
that  that  court  bad  no  jurisdiction  to 
entertain  the  proceeding,  nhen  it  has 
assumed  such  jurisdiction  and  ren- 
dered an  affirmative  judgment  there- 
in. Our  appellate  juri^iction  over 
the  judgments  of  the  superior  court 
include  those  in  which  that  court  im- 
properly assumed  jurisdiction,  as  well 
as  those  in  which  it  was  properly  en- 
tertained. It  is  revisory  of  the  ac- 
tion of  that  court,  and  it  ts  to  b« 
exercised  by  atfirmiog,  correcting, 
modifying,  or  setting  aside  its  judg- 
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I'here  are,  howeTer,  TariooB  grounds  f<»'  diBmiBsing  appeals. 
Thus  failure  or  neglect  to  comply  with  the  roles  of  the  appellate 
coort  often  incurs  the  penalty  of  dismissal.  In  Shain  t.  People's 
Lumber  Co.,*  the  supreme  court  said : 

monta;  wbereu,  if  ths  appeal  then-  ■  98  Cal.  130,  32  Pac   87S;   and 

from  ia  disniissed,  the  judgment  we  to  esme  effect,  WUte  t.  White, 
muld  remain  as  Driffinallf  pro-  112  CaL  577,  44  Fae.  1026;  Head- 
atiom  y.  HelHeeon,  196  Cal.  498,  69 
Pao.  148. 

Boles  of  the  supreme  court  have, 
b;-  virtue  of  the  power  eonferred  b; 
ths  Conttdtatiou  (art.  6,  see.  4,  ae 
amended  in  1904),  the  force  and 
effect  of  positive  law,  unlem  they 
conflict  with  legiiil&tiT«  enactment. 
Brooks  T.  Union  Tnut  £  Bealty  Co., 
146  Cal.  134,  79  Pac.  843.  '%Ble8 
of  court  are  made  for  the  orderlj 
and  proper  diapatch  of  buBinesa,  and 
must  be  enforced.  Where  a  pertj 
willfull;  fails  to  compl;  with  them 
his  appeal  will  be  diBmiased."  Coats 
V.  Coats,  146  Cal.  443,  SO  Pac.  694. 
It  has,  therefore,  been  frequently 
held  that  a  failure  to  file  points  and 
aiithi»itiea  in  accordance  with  the 
provisions  of  Rule  II  would  be  ground 
for  dismissinig  the  appeal.  See  Shain 
V.  People's  Lumber  Co.,  mipra;  Suman 
V.  Archibald,  116  Cal.  41,  47  Pac.  865; 
Pilger  V.  Strassman,  lift  Chi.  691, 
52  Pac.  40.  And  the  rule  must  be 
eompliad  with  at  to  time.  Thus  in 
Egrea^  v.  Stansburv,  149  Cal.  392, 
87  Pac.  280,  it  was  held  that  failure 
to  file  points  and  authorities  within 
tbe  prescribed  time  is  ground  for  dis- 
misBing  tbe  appeal,  and  that  it  waa 
no  defense  to  a  motion  to  diamiaa  on 
this  ground,  made  on  Maj'  7,  1906, 
that  fagal  holidays  had  been  prevail- 
ing continuously  since  April  19,  1906, 
where  the  time  to  file  such  points  and 
authorities  had  expired  long  before 
the  last-named  date.  And  in  McFad- 
den  V.  Dieti,  115  Cal.  607,  47  Pac. 
777,  it  was  held  that  the  ground 
would  be  particularly  cogent  for  dis- 
mia^l  where  the  failure  had  continued 
for  a  considerable  period  after  the 
expiration  of  the  time  required  by  the 
rule;  and  in  Headetrom  v.  Hellieson, 
136  Cal.  498,  69  Pac.  148,  it  was  hdd 
that  it  was  Bo  excuse  for  auch  failure 
that  motions  for  dismissal  upon  other 
grmindB  were  pending. 

But  the  failure  to  file  pointa  and 
autboritieB    may    b»    excused.    Tbe 


115  CtaL  85,  46  Pac.  862,  it  was  held 
that  an  appeal  would  not  be  dismissed 
as  without  authority,  if  made  by  tbe 
attoTDejr  of  record  in  the  trial  court, 
unless  there  should  be  a  showing, 
strong  and  clear,  and  wtthout  sub- 
stantial conflict  of  eiidence,  that  such 
appeal  was  in  fact  without  proper 
anthoriiatlon ;  and  tbe  supreme  court 
would  not  direct  a  substitution  of  at- 
tomeyE  for  the  purpose  of  allowing 
the  diamiseal  of  the  appeal  by  con- 
sent of  the  parties. 

So  in  Voeburg  v.  Vosburg,  131  Cal. 
«28,  63  Pac  1009,  it  was  held  that 
it  was  not  ground  for  dismissing  an 
appeal  that  the  appellant  had  dis- 
ob^vd  the  order  of  the  court  to  bring 
a  child,  enbject  to  an  order  of  the 
court  with  reapect  to  its  custody,  into 
ths  jurisdiction  of  the  court 

So  in  Woodmen  etc.  v.  Butledge, 
133  Cal.  640,  05  Pac  1105,  it  was 
held  that  an  appeal  would  not  be  dis- 
missed on  tbe  ground  that  the  firm 
of  which  tbe  appellant's  attorn^  is 
a  member,  are  the  attorneys  of  rec- 
ord, and  that  tbe  single  attorney  is 
without  authoritj. 

So  ia  Caser  *■  Oibbon^  136  Cal. 
368,  68  Pac.  1032,  it  was  held  that 
it  was  not  ground  for  dismissing  an 
appeal  from  a  new  trial  order  that 
the  bill  of  eiceptiona  does  not  contain 
copies  or  the  aubstance  of  the  ex- 
hibits  admitted  in  evidence  at   tbe 

An  ap|teal  from  an  order  dissolving 
a  preliminary  injunction  will  be  dis- 
missed where  a  final  judgment  haa 
been  reached  on  the  merits.  Wallace 
V.  Deane.  8  Idaho,  344,  69  Pac.  62. 
An  appeal  from  a  new  trial  order  will 
be  dismissed  where  all  the  questions 
involved  therein  have  been  disposed 
of  on  appeal  from  the  judgmemt. 
Coala  T.  Harris,  9  Idaho,  470,  75  Pae. 
24S. 
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"The  right  of  the  Appellant  to  be  beard  depends  in  the  first 
place  upon  his  compliance  with  Uie  proviaioas  of  the  Cod«  of  Civil 
Procedure  in  taking  hia  appeal,  aa  well  in  the  manner  aa  in  the 
time  provided  by  that  code,  and  after  his  appeal  baa  been  taken, 
his  right  to  a  consideration  thereof  by  this  court  depends  upon 
hia  compliance  with  the  rules  of  this  court  in  perfecting  his  ap- 
peal, by  filing  bis  transcript,  and  thereafter  his  points  and  au- 
thorities, within  the  time  specified  in  those  rules." 

Again,  an  appeal  upon  a  matter  not  within  the  appellate  juris- 
diction of  the  court  will  be  diamissed."  So  where  the  appeal  is 
not  taken  within  the  time  prescribed  by  taw  it  will  be  dismissed.' 
So  an  appeal  from  a  nonappealable  order  or  judgment  will  some- 
times be  dismissed.*     So  an  appeal  in  the  name  of  a  deiad  man  will 

80  failure  to  Sle  the  traascript  with- 
in the  preacribed  timo  la  ground  lot 
diBmisBiDg  the  appeal.  Bee  Mction 
273,  pott. 

B>  The  jurisdiction,  of  the  aopreme 
court,  BO  far  aa  it  ia  affected  by  the 
subject  matter,  is  outlined  in  chapter 
27,  ante.  But  there  are  Jurisdictianal 
facta  not  involTcd  in  the  subject  Dus- 
ter, as  the  time  within  which  the  ap- 
peal ia  taken.  Tbia  has  always  bean 
held  to  be  juTisdicUonal,  and  not 
subject  to  the  control  of  either  court 
or  Htigants.  So  the  want  of  a  valid 
andertaking  is  sometimee  jurisdie- 
tional.  Theee  matters  are  considered 
elsewhere,  howevHr,  and  the  language 
of  the  text  applias  solely  to  tbe  sub- 
ject matter  of  the  appe^,  and  it  may 
be  stated  in  general  terms  that  if  Uia 
judgment  or  order  appealed  from  is 
not  within  the  appellate  jurisdiction 
of  the  higher  courts,  as  Uie  same  is 
outlined  in  chapter  £7,  it  will  be  dis- 
miased.  Bee  cases  dted  in  section 
171,  et  eeq.,  ante. 

t  See  aections  204  and  205,  ante.   _ 

'  Tba  Question  whether  an  appeal 
will  be  ilisinis»ed  on  tho  ground 
stated,  upon  motion,  and  prior  to  a 
review  of  the  merits,  will  depend  upon 
whether  the  appealability  of  the  or- 
der or  judgment  appears  npon  the 
face  of  the  judgment -roll,  or  can  be 
determined  without  a  review  of  the 
entire  record.     See  note  2d.  supra. 

In  tbe  recent  ease  of  Hibernia  etc. 
Soc.  T,  Doran  (Cal.),  118  Pa<-.  526, 
it  was  held  that  while  the  court  would 
not  diamias  an  appeal  where  the  n 
tion  to  '<i»'n'—  infoUed  an  <~~ 


power  to  make  the  rule  exists  aide  by 
wde  with  tbe  power  and  the  discre- 
tion to  aospend  its  operation  or  to 
mitigate  ita  effecta.  Thus  in  Barbour 
V.  fUck,  121  Cal.  425,  S3  Fac.  »27, 
it  was  held  that  where  there  were 
cross-appeals  and  a  atipulation  for  a 
■ingle  record  for  both  appeals,  a  mis- 
appreheneion  ol  the  plaintiff  that  such 
stipulation  covered  the  briefs  as  well 
as  tbe  transcript,  and  that  both  briefs 
were  to  be  printed  together,  was  held 
to  excuse  his  failure  to  file  hia  brief 
aa  respondent  within  the  required 
time,  it  being  shown  that  at  the  hear- 
ing of  the  motion  both  briefs,  printed 
together,  were  on  file,  and  that  no  de- 
lay had  been  occasioned  by  such  fail- 
nre.  Moreover,  sometitDes  tbe  motion 
to  dismiss  itself  offers  an  opportunity 
to  escape  the  penalty  of  failure;  as 
where  the  motion  failed  to  specify  the 
date  for  hearing  tbe  motion,  and  a 
second  notice  of  motion,  became  neces- 
sary, the  court  holding  that  if  the 
points  and  authorities  were  filed  be- 
fore the  effective  notice  was  given,  it 
would  be  in  time,  although  filed  after 
the  abortive  notice.  Swortflguer  v. 
White,  137  Cal.  391,  70  Pac.  214. 
But  a  motion  to  dismiss  on  this 
ground  will  be  determined  by  the 
facts  in  sxisteoce  at  tbe  time  the  mo- 
tion is  made,  and  the  right  of  the 
respondent  to  have  the  appeal  dls- 
mined  cannot  be  affected  or  destroyed 
by  any  subsequent  filing  and  seirvice 
cf  appellant's  brief.  MeCabe  v. 
Bealey,  139  Cal.  30,  72  Pac.  359; 
Bank  (Santa  Rosa)  v.  Striening,  1 
Cal.  App.  61B,  82  Fac.  551. 
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be  dismissed."    So  a  second  appeal  taken  during  the  paideney  of 


tioB  of  the  T««ord,  7«t  wbere  a  mers 
incpection  alone  waa  necaHSBrj  to  dis- 
cloBa  the  fact  that  no  relief  for  appel- 
lant was  poBaibte,  to  save  unnecessary 
delay  and  expense  to  litigants,  an 
order  of  disniisBal  would  be  m&de.  In 
Uiat  case  the  appeUant  bad  failed  to 
give  the  notice  presented  by  saetioa 
Wlb,  Code  of  Civil  Procedure. 

■>  Provision  is  made  in  the  new  and 
alternative  method  of  appeal  fcr  the 
prosecution  bj  an  attoroey  of  record 
of  an  appeal  in  the  interest  of  a  de- 
ceased person,  section  941b,  California 
Code  of  Civil  Procedure;  and  there  are 
specifle  provisions  for  taking  care  of 
the  interests  of  deceased  parties  on  ap- 
peal io  tbe  code;  as,  for  example,  in 
partition  soite.  See  section  763,  Cali- 
fornia Code  of  Civil  Procedure.  Id 
general,  however,  under  tbe  old  method 
of  appeal,  the  death  of  a  party  sns- 

Cda  tbe  proceeding  as  to  him,  and 
attorn^  loses  his  right  of  represen- 
tation. The  point  is  not  without  its 
diffieulUes,  however,  as  will  be  dis- 
closed by  a  etndy  of  the  cases.  In 
Sanehei  v.  Boach,  S  Cal.  S4S,  the  earli- 
est case  noted,  tbe  apj^Ilant  died  on 
the  day  of  rendition  of  judgment.  His 
attorneys  prosecuted  the  appeal  in  his 
Dame  without  taking  the  trouble  to 
substitute  hia  personS  representatives. 
The  appeal  was  dienuMsd,  whether  on 
motion  of  respondent  or  of  the  court's 
own  motion  does  not  appear,  tbe  court 
holding  that  there  was  no  authority 
for  prosecuting  the  appeal  without 
suggesting  his  death  and  substituting 
personal  representatives.  In  Judson 
V.  Love,  35  Cat  463,  tbe  defendant 
(respondent,  nominally)  died  after 
rendition  of  judgment,  but  prior  to 
service  of  notice  of  appeal.  Tbe  no- 
tice was  served  on  tbe  personal  repre- 
sentative of  the  deceased,  but  he  wns 
never  substituted  in  the  cause,  either 
in  the  upper  or  lower  court.  The 
appeal  was  dismissed  on  motion  of 
the  said  repreaeatative,  tbe  court  hold- 
ing that  It  was  its  duty  to  stop  all 
proceedinffs  in  the  cause  upon  the 
suggestion  of  the  death  of  a  party  to 
tbe  record.  The  query  is  bere  8u|f- 
gested,  Did  not  this  suspension  of 
proceedings  apply  to  the  order  of 
dismissal,  and  ought  not  Love's  repre- 
sentative to   bavfl  been   required   to 


■ubatitnte  himself  before  making  the 
motion  to  dismiss,  and  having  so  sub- 
stituted himself,  was  not  the  appeal 
authorized,  in  view  of  the  fact  that, 
although  not  substituted,  be  had  been 
as  Bu^  representative  duly  served 
with  iwtice  of  appeal  t  In  Wbar- 
tenby  v.  Beay,  92  Cal,  74,  28  Pac.  66, 
this  query  seems  to  have  been  an- 
swered in  the  negative,  at  least  as 
to  a  portion  thereof.  In  that  case 
the  motion  was  made  by  the  attorney 
of  tbe  repteBeDta>tiv«  of  a  deceased 
respondent,  and  was  based  upon  tbe 
failure  of  Uld  appellant  to  fiM  the 
transcript  in  time;  but  it  seetns  that 
at  the  time  the  motion  was  made  the 
representative  of  the  deceased  had 
been  appointed  but  had  not  been  sub- 
stituted, and  the  court  said;  "Tbo 
fact  that  tbe  order  of  their  substitu- 
tion pro  forma  as  plaintiffs  had  not 
been  made  in  this  court  at  that  time 
(and  which  was  made  upon  the  bear- 
ing of  tlie  motion)  is  not  sufficient  to 
deprive  the  executors'  attorney  of  the 
authority  ti>  make  the  motion."  But 
it  he  had  the  authority  to  make  the 
motion,  being  the  attorney  of  record. 
did  not  be  have  authorily  to  accept 
service  of  notice  of  appeal,  notwith- 
standing tbe  fact  of  want  of  sub- 
stitution f 

In  Shartzer  v.  Love,  40  Cal.  93,  re- 
epondont  Love  died  before  the  notice 
of  appeal  waa  filed.  The  appeal  was 
disnussed  as  to  bim  upon  the  sugges- 
tion of  bis  death,  whether  upon  tbe 
motion  of  bis  representativea  or  on 
tbo  court's  own  motion  does  not  ap- 
pear. In  Sheldon  v.  Daltoo,  57  CaL 
19,  the  appeal  waa  taken  by  inter- 
veners. One  of  the  two  plaintiffs 
died  "before  the  appeal  was  taken," 
no  suggestion  of  his  death  was  made, 
and  no  substitution  of  his  persouat 
representatives,  and  the  court  dis- 
missed the  appeal  "without  prejudice" 
as  having  been  "prematurely  taken.'' 
In  Lyons  v.  Soacb,  72  Cal.  85,  13  Pac. 
151,  the  exact  date  of  Lyona'  death 
with  referezice  to  the  perfecting  of 
tho  appeal  is  not  clearly  indicated, 
but  the  court  refused  to  grant  a  mo- 
tion to  diemiss  tbe  appeal  until  sub- 
stitution of  his  personal  repreeentative 
in  the  supreme  court  could  be  made, 
substitution  in  tbe  lower  court,  whicb 
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6  former  appeal  upon  the  same  matter  will  be  diBmisaed.^^  So 
where  the  tracscript  is  not  filed  as  required  by  the  rules  of  the 
court,  the  appeal  will  be  dismissed.  ^^     So  where  there  is  no  appear- 

had  been  mAds,  beine  held  insuffleient. 
In  Pedlar  v.  Stroud,  116  CaL  161,  48 
Pae.  871,  the  eoort  seemed  to  tMnk 
there  na«  need  of  recoDciling  I^ohb 
r.  Boa«h  with  the  earlier  decisionfl  on 
the  subject,  Harrisoii,  J.,  saying:  "In 
^at  eaee  [Lyom  v.  Boach]  tbe  appeal 
bad  been  perfected  in  the  lifetime  of 
the  plaintiff,  but  he  died  before  tbe 
tianseript  on  appeal  was  filed  in  this 
court  A  motion  to  dtsmiss  tbe  ap- 
peal for  failure  to  flle  the  transcript 
was  serred  upon,  his  attomeji  of  rec- 
ord befoTO  aur  substitution  of  his 
personal  repreeeutativea  bad  been 
made  in  the  case,  and  was  denied  for 
the  reason  that  by  the  death  of  the 
plaintiff  the  attorneys  ceased  to  repre- 
sent him  in  the  cause,  and  this  court 
bad  no  jurisdiction  over  the  personal 
repreeentatives  by  which  they  would 
be  bound  by  an  order  of  ^smissaL. 
The  court  had  jurisdiction  of  the  ap- 
peal, but  it  did  not  have  jurisdiction 
of  the  motion,  whereas  in  the  present 
case  the  court  has  never  acquired 
jurisdiction   of   the   appeaL" 

This  would)  seem  to  be  a  sufficient 
answer  to  the  query  above  Bu«ested, 
and  tliere  can  be  no  question  that  all 
proceedings  taken  in  the  name  of  a 
deceased  person,  or  having  the  effect 
of  binding  tbe  estate  of  such  deceased 
person,  are  null  and  void,  and  dis- 
missal must  follow  as  a  matiter  of 
course  an  appeal  perfected  after  the 
death  of  eiUier  party,  because  the 
appellate  court  has  never  acquired 
Jurisdiction.  Such  an.  appeal  is  an 
abortive  proceeding,  and  dismissal 
effects  nothing  more  than  to  remove 
from  tbe  record  an  atten^it  to  take 
an  appeal  unsupported  by  adequate 
authority,  Soe,  also,  Ktoyle  v.  LsDd- 
ers,  78  Cal.  B9,  12  Am.  St.  Sep.  22, 
20   Pac.   241. 

Tbe  death  of  an  uninterested  party 
cannot  affect  the  appeal.  See  Davies- 
Hendorson  Lumber  Co.  v.  Qottschalk, 
81  Cal.  641,  22  Pae.  680. 

10  HiU  V.  Firaugan,  54  Cal.  311; 
Brown  v.  Plurmner,  70  Cal.  337,  11 
Pac,  631 ;  People  v.  Banh  of  San  Luis 
Obispo,  152  Cal.  261,  92  Pac.  4S1. 

■  11  See  section  273,  pott.  So  the 
appeal  ha*  beoi  diamisMd  fttr  want 


of  the  judgment-roll 

as,  for  example,  a  copy  of  tbe  judg- 
ment or  order  appealed  from.  Bee 
Savings  ate.  Soc.  v.  Meeka,  60  CaL 
371,  5  Pac,  624.  So  the  want  of  a 
certificate  to  the  transcript  has  been 
held  a  sufBcient  ground  for  dismissal 
of  the  appeal. 

But  mere  errors  in  tha  tranaeript 
will  not  be  regarded  as  nifficient  to 
justify  dismisBal  of  tbe  appMl;  nor 
win  the  failure  to  properly  identify 
papers  used  in  the  lower  court.  Herr- 
lioh  V.  McDonald,  72  Cal.  67ft,  14  Pac. 
357.  But  when  the  transcript  con- 
tained erasures,  alterations  and  cor- 
rections not  not«di  in  the  clerk's 
certificate,  and  unexplained  notations 
by  means  of  capital  letters  scattered 
along  ths  margin,  and  the  mice  of 
the  supreme  court  have  not  been  com- 
plied with  as  to  printing  and  siie  of 
paper,  and,  as  a  result,  tbe  t«eord 
appears  to  have  become  practically 
uniatelligible  and  unreliable,  the  ap- 
peal was  dismissed,  Qreen  t.  Me- 
Mann,  7ft  Cal,  561^  21  Pac.  964.  Tkia 
condition  of  affairs,  however,  is  not 
perhaps,  except  in  respect  to  the  fail- 
ure to  ccHnpJy  with  the  rulee  in  ths 
matter  of  printing  and  siie  of  paper, 
per  se  ground  for  dismissat  In 
Swasey  v.  Adair,  S3  Cal.  136,  23  Pac. 
2S4,  where  the  printed  record  was 
"badly  disfigured  by  interlineations, 
but  not  worse  than  others  that  have 
been  tolerated"  in  tbe  supreme  court, 
it  was  held  not  to  be  so  bad  as  to 
call  for  a  dismissal  of  the  appeal  or 
a  reprint  of  the  record.  Nothing  was 
said  as  to  what  would  bave  been  the 
order  of  the  court  if  the  transcript 
had  been  worse  than  usual,  but  it  is 
probable  a  reprint  would  have  been 
ordered,  but  not  a  dismissal.  Id 
Pogel  y.  Schmali,  83  CaL  201,  33  Pac. 
29i,  the  court  denied  a  motion  to  dis- 


>   of 


lineations  in  the  transcript,  sayinig; 
"The  transcript  does  not  lo  some  re- 
spects conform  to  the  rules  of  this 
court,  but  the  defects  are  mattern  of 
form,  and  not  bo  irregular  in  char- 
acter as  to  call  for  a  dismissal  of 
the  appeal     Tbe  interlineations  and 
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ance  when  tiie  case  is  called  for  ar^fument  the  appeal  haa  been 
^miased.**  So  an  appeal  from  portiona  of  an  icterlocntory  jndg- 
m^Lt  in  an  action  for  partition  will  be  dismiaaed  if  each  portiona 
cannot  be  modified  withoict  diatnrbing  the  whole  jadgment,  and 
materially  affecting  the  rights  of  parties  not  serred  with  notice 
of  appeal,*** 

With  reference  to  whether  an  appeal  will  be  diamiaaed  for  fail- 
ure to  ser^  or  file  the  notice  of  appeal,  or  to  file  the  undertaking,  as 
required  by  the  statute,  there  is  some  disagreement  among  the 
authorities.  The  earlier  reports  furnish  many  inatances  of  dis- 
missals for  failure  to  serve  or  file  the  notice  of  appeal,"  or  to  file 
the  undertaking  >*  in  accordance  with  the  statute.  Later,  how- 
ever, anch  motions  were  denied,  the  decisions  taking  the  ground 
that  if  either  of  the  steps  mentioned  is  not  taken  as  required  by 
the  statute,  no  appeal  is  "taken,"  and  consequently  there  is 
nothing  to  dismiss. 

Thus,  in  Dinan  v.  Stewart,'*  where  the  defect  was  that  the  no- 
tice of  appeal  was  not  filed  and  served  on  the  same  day,  as  required 
by  the  statute  then  in  force,  the  court  denied  a  motion  to  dismiss, 
saying:  "It  appearing,  therefore,  that  no  appeal  has  been  taken 
in  this  case,  the  motion  to  dismiss  the  appeal  must  be  denied." 
So  in  Reed  v.  Kimball,"'  where  the  undertaking  was  not  filed 
within  five  cUiys  after  service  of  the  notice  of  appeal,  the  motion 
to  dismiss  was  denied,  the  court  aayiug:  "For  the  reason,  then, 
that  no  appeal  appears  to  be  pending  the  motiim  is  denied."  But 
the  rule  does  not  appear  to  have  been  uniformly  acted  upon." 

erssoret  were  made  before  the  tisn-      Elliott  v.  Cbapmui,  ISCtL  3S3;Bhaw 
ocript  was  filed  aad  certified  hj  the      v.  BaudaU,  IS  Cal.  384.' 
clerk,  and  do  not  in  bqj  reapeet  ran-  '*  tS  Cal.   S67.     See,  alio,   Harlan 

der   the   rewrd    difficult   to   read   ot      t.  Piatt,  50  Cal.  94. 
tmdent&Dd."  i>*  52  CaL  325. 

*  Tbe  appeal  waa  diamiaaed  in  the 
foIlDwitie   casee:    Whittle   v.    Benner, 


,  .action  B7B,  pwl.  followiag  ca, 

iDer  T.  Thomaa,  73  CaL  437,       SS  Cal.  896; 


280;   Brown  v 
11  Ho-fin™  ,   Ti.ii«.t    1  ft  r.1    m  .       P"-  811 ;  Little  t.  Jacka,  flS  CaL  343, 

w^Mill;^r^l'LV^"flf^?J,Yl?«       Pae.    74,    13    Pac.    323;    Schurta'   v. 
^^'   ift?^  v«     '»    I^J"?^^?^'       "<  SkeWett,  80  Cal.  fifi,  22  Pac  86; 


730. 


14  Buetholder  T.  Byera,  10  Cal.  481;  Dlimissal   denied   in   the   following 

Gordon  T.  Wanaey,  19  Cal.  82;   Car-  caeea:   Biagi  t.  Howea,   63   Cal.   384, 

S enter   v.    WitliamsoD,    E4    Cal.    609;  and     Bellegalde     v.     Sen     Francisco 

ornbeiniei  v.  Baldwin,  88  CaL  871;  Bridge  Co.,  SO  CU,  61,  £2  Pac.  S7, 
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The  reasons  upon  which  Ihis  doctrine  rested,  other  than  thst  there 
is  refllly  nothing  to  dismiss,  as  heretofore  snggested,  were  nerer 
given.  It  may  be  that  the  rule  was  adopted  to  avoid  the  effect 
of  the  provision  of  the  code  that  &  dismissal  is  equivalent  to  an 
affirmance,  and  consequently  is  a  bar  to  a  second  appeal,***  or  it 
may  be  that  it  occurred  to  the  court  that  there  was  an  inconsistentgr 
in  dismissing  an  appeal  which  had  not  been  "taken"  in  accordance 
with  the  statute.  But  a  more  obvious  way  of  preventing  the  dis- 
missal from  operating  as  an  afBrmance  is  to  state  in  the  order 
of  dismissal  that  it  is  made  "without  prejudice  to  another  ap- 
peal. ' ' "  And  there  does  not  seem  to  be  any  greater  inconsistency 
in  dismissing  an  appeal  not  properly  taken  than  in  entertaining 
an  appeal  fn»n  a  void  judgment,"  or  in  dismissing  appeals  on 
some  of  the  other  grounds  above  mentioned.'" 

Whatever  may  have  been  the  grounds  for  the  refusal  to  dis- 
miss an  ineffectual  appeal,  its  hardships  were  recognized,  and  it 
was  made  to  give  way  to  the  modem  view,  which  provides  for 
the  dismissal  of  all  appeals  alike,  whether  the  ground  is  the  fail- 
ure to  perfect  the  appeal  or  want  of  jurisdiction  to  entertain  it 

matter  of  Bufficleot  importaaev  to 
*v«n  require  a  uniformity'  in  the  um 
of  tenua. 

The  rale  was  kpplied  in  the  case  of 
an  undertaking  bj  moxtef  deposit  as 
well  as  a  bond,  the  court  holding  that 
a  deposit  must  be  made  in  time  or 
the  appeal  was  ineffectual,  and  in 
Stratton  t.  Qraham,  68  Cal.  168,  8 
Pac  710,  the  appeal  was  diemined 
because  the  depiwit  waa  not  made 
within  the  Btatutorr  five  davs. 

In  Koth  T.  Keseler,  59  Wash.  Ml, 
110  Fae.  MO,  the  court  held  that  the 
proper  practice  wm  to  ignore  and 
not  dismisg  the  appeal.  In  the  Ore- 
gon case  of  Hilts  v.  Hilts,  43  Or.  162, 
72  Fac.  &B7,  it  was  bald  that  failure 
to' file  the  transcript  might  be  takoL 
advaotage  of  both  bj  motion  to  dis- 
miss and  motion  to  affirm  the  judg- 

'••  See  section  277,  pott. 

"  Section  B55,  California  Code  of 
Civil  Procedure. 

IB  A  void  judgment  is  appealable. 
Bee  Livermore  v.  Campbell,  52  Cal. 
75;  Bond  v.  Pacheeo,  30  CXI.  530; 
Huerstal  v.  Muir,  62  Cal.  479. 

cited  above,  notes  6  to 


following  the  case  of  Beed  v.  Eimball, 

dted  in  the  text. 

It  is  to  be  noted  that  the  two  casM 
in  the  eightieth  report,  In  re  Mw- 
rett,  and  Bellegarde  v.  San  Francisco 
etc.  Co.,  although  appearing  in  juxta- 
position in  the  report,  illustrate  both 
phases  of  the  matter,  the  OF>iiuoi>a 
being  written  by  different  justices. 

In  Btratton  v.  Qraham,  68  Cal.  ISS, 
8  Pac.  710,  the  opinion  was  prepared 
bj  Commissioner  Foote,  aod  con- 
cluded  as   fi^ows:   ".  .  .  .  Therefore 


claiming  to  appeal  under  section  940, 
Code  of  Civil  Procedure,  without  hav- 
ing in  effect  done  so,  should  be  re- 
fused a  hearing  by  this  court." 
Thereupon   follows   the   judgment   of 


the  e 


"For  r 


I  the 


foicgoing  opinion,  the  appeal  is  dis- 

So  in  Perliins  v.  Cooper,  87  Cal. 
241,  25  Pac.  411,  the  court  concluded 
its  opinion  in  the  following  lau^age: 
"The  order  heretofore  entered  in  this 
cause  must  be  set  aside,  and  the 
■  altfmpted  appeal  dismiised." 

These    easea    clearly    illustrate   the 


(act  that  the  court  did  i 


t  deem  the 


12. 
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OS  nonappealable.  The  caw  of  Genternll«  etc.  Co.  ▼.  Bachtold  '** 
seems  to  mark  the  point  of  departure  for  the  present  mie.  In 
that  case,  Harrison,  J.,  for  the  court,  said: 

"There  are  two  classes  of  cases  in  which  an  appesi  may  he  dis- 
missed— one  where  the  order  appealed  from  is  not  an  appealable 
order;  the  other  where  the  appeal  has  not  been  perfected  as  pre- 
scribed, by  the  legislature.  Although  tlie  action  of  the  court  is 
the  same  in  each  class  of  cases,  it  is  effected  for  different  reasons, 
and  is  governed  by  a  consideration  of  different  principles.  For- 
merly it  was  the  practice,  if  the  appeal  had  not  been  perfected, 
to  decline  to  hear  the  appellant  (Biogi  v.  Howes,  63  Cal.  384), 
but  the  present  practice  is  to  grant  a  motion  to  dismiss,  and  thus 
remove  an  apparent  appeal  from  the  records  in  the  case. 

"A  motion  to  dismiss  an  appeal  upon  the  ground  that  the  order 
is  not  appealable  assumes  that  the  appeal  has  been  perfected,  and 
that  there  is  before  this  court  a  properly  authenticated  record  of 
the  action  of  the  superior  court.  Whether  the  order  appealed 
from  is  an  appealable  order  is  a  question  of  law  which  can  be  de- 
termined only  by  a  judicial  comparison  of  the  record  containing 
the  order,  with  the  statutes  prescribing  the  orders  from  which 
appeals  may  be  taken,  and  as  this  court  cannot  exercise  its  appel- 
late jurisdiction  of  a  cause  until  after  the  appeal  has  been  per- 
fected, we  are  limited,  upon  a  motion  to  dismiss  an  appeal  upon 
the  ground  that  it  has  not  been  perfected,  to  a  consideration  of 
the  steps  taken  for  perfecting  the  appeal,  and  cannot  look  into 
the  record,  either  for  the  purpose  of  determining  whether  the 
order  appealed  from  is  appealable,  or  whether  the  appeal  is  with- 
out merit,  or  whether  the  court  below  has  committed  error  in  its 
rulings.  On  the  other  band,  whether  an  appeal  has  been  perfected 
is  a  question  of  fact  depending  upon  proceedings  subsequent  to 
the  entry  of  the  order  in  the  oourt  below.  When  a  motion  to 
dismiss  an  appeal  is  made  upon  this  ground  the  character  or 
nature  of  the  ord«r  appealed  from  is  not  involved,  and  the  action 
of  the  court  is  limited  to  determining  wliether  the  steps  taken  for 
the  appeal  are  in  compliance  with  the  statute  prescribing  the  mode 
of  taking  an  appeal.  The  two  motions  proceed  upon  different 
records,  the  one  upon  a  record  of  the  action  of  the  court  below  cul- 
minating in  and  including  the  order  appealed  from,  while  the 
other  is  to  be  determined  upon  a  record  of  proceedings  taken  by 

i»  109  Cal.  Ill,  41  Pae.  SIS. 
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the  appelant  aabseqaent  to  aod  independent  of  the  order  appealed 
from." 

The  motion  to  dismiss  was  granted  in  this  caae,  and  no  distinc- 
tion has  been  made  between  the  two  classes  of  defective  appeals 
here  described.  The  order,  as  well  as  the  motion,  is  the  same  in 
both  classes.^**' 

In  a  recent  caae  **°  the  supreme  court  of  California  dismissed  an 
appeal  that  had  not  been  instituted  by  the  notice  prescribed  by  sec- 
tion 941b  of  Code  of  CiTil  Procedure. 

It  would  seem  from  the  case  of  the  Bank  of  California  v.  Sii»- 
ber,*°  that  an  appeal  taken  by  a  city  attorney  against  the  direc- 
tion of  the  board  of  supervisors  may  be  treated  as  a  nullity. 

§  273.  ZHsmiisal  of  Appeal  for  Failnra  to  File  the  Tnuiscript — 
Olerk'i  Oertifloate  on  Motion  to  Dismiss. — The  failure  to  file  the 
transcript  is  groxmd  for  the  dismissal  of  the  appeal.  The  provi- 
sion of  the  code  is  that  "if  the  appellant  fails  to  fumisli  the 
requisite  papers,  the  appeal  may  be  dismissed."^  This  provision 
does  not  specify  the  time  within  which  the  papers  most  be  fur- 
nished. That  matter  is  left  to  be  r^ulated  by  rule  of  court.  And 
the  present  rule  requires  that  the  transcript  be  filed'  within  forty 
days  "after  the  appeal  is  perfected  and  the  bill  of  exceptions  and 
the  statement,  if  there  be  any,  are  settled."*  The  penalty  for 
failing  to  comply  with  this  requirement  is  prescribed  by  Bule  V, 
which  is  as  follows :  * 

"Rule  V.  If  the  transcript  of  the  record  or  appellant's  points 
and  authorities  be  not  filed  within  the  time  prescribed,  the  appeal 
may  be  dismissed  .on  motion,  upon  notice  given.    If  the  tran- 

'»»  Sm  Pedlar  v.  Strand,  116  Csl.  Prior  to  that,  time  the  tnuueript  mi 

461,  48  Pac.  S71;   BobinBon  t.   Tern-  required  to  be  filed  after  the  appeal 

plar  Lodge,  114  Cal.  41,  4S  Pac.  998;  waa  perfected  and  the  BbteineDt  let- 

Eitate  of  Scott    124  Cbl.  671,  57  Fac.  tied,  and  within  a  certain  number  of 

654;   Estate  of  Weill,   14B  CaL   OSS,  daja  before  the  commencement  of  the 

84  Pae.  37.  succeeding  term.    Bee  37  CaL  705;  28 

i»»Hibemia     etc,     Soe.     t.     Do»n  CaL  703;  26  CaL  671;  25  Csl.  858;  11 

(Cal.),    lis    Pac    B26.     8m   note   8,  Cal.  408. 

wpro.  ■  See   144   CaL   xlili.    A   anbetan- 

10  55  Cal.  322.  tiallj  limilar  rule  hae  always  existed. 

1  Section  954,  Oalifomia  Code  of  See  S  Pae.  C.  L.  J.  841;   130  Cal. 

Civil  Procedure.     The  old  Practice  Aet  xxxviii;   11  Cal.  408;  25  Cal.  668;  29 

contained  a  similar  provision.     Section  Cal.  671;  28  CbL  703;  37  CaL  706;  41 

346.  Cal.  697;  4S  Cal.  8;  52  CaL  679.     Tlie 

1  See  Rule  II  quoted  in  section  269,  provision  as  to  the  transcript  being  on 

ante.     Tbia  rule  haa  been  in  forMiinee  file  when  the  notice  waa  givva  being 

October,  1872.    See  41  Cal.  695;  49  an  aniwei  to  the  motion  was  lint  in- 

GaL   (front  of  book);  SZ  CaL  678.  tiodiued  is  1872. 
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script,  OF  the  points  and  authorities,  though  not  flled  within  the 
time  prescrihed,  he  on  file  at  the  time  such  notice  is  given,  that 
fact  shall  he  aafficient  answer  to  the  motion.  If  the  respond^it 
shall  not  file  his  points  and  authorities  within  the  time  alleged 
therefor,  the  cause  may  be  submitted  for  decision  upon  the  motion 
of  the  appellant,  on  notice  thereof  to  the  respondent." 

As  above  shown,  the  time  within  which  the  transcript  is  re- 
quired to  be  filed,  under  Rule  II,  is  within  forty  days  after  the 
appeal  is  perfected,  and  under  the  provisions  of  Rule  V,  failure 
to  file  the  transcript  within  the  specified  time  is  ground  for  dis- 
missing the  appeal.*  But  it  must  be  borne  in  mind  that  the 
"specified  time"  is  not  definitely  fixed,  but  depends  apcm  various 
conditions.  In  the  first  place,  the  time  begins  to  run  against 
appellant  upon  the  perfecting  of  the  appeal.  But  the  appeal  is 
not  perfected  until  the  undertaking  is  filed.  It  was  therefore 
held  in  Wadsworth  v.  Wadsworth  *•  that  the  time  to  file  the  tran- 
script was  extaided  by  an  extension  of  the  time  to  file  the  under^ 
taking. 

With  respect  to  Rule  II,  it  was  said  in  Wall  v.  Mines  **•  that 
"the  rule  is  framed  for  the  purpose  of  affording  the  appellant 
a  reasonable  time  within  which  to  prepare  and  file  a  record  upon 
which  bis  appeal  is  to  be  heard,  and  should  be  construed  as  giviog 
him  the  whole  of  this  time  to  prepare  that  record  after  it  is  ready 
for  preparation."  The  provision  requiring  a  transcript  to  be 
filed  within  forty  days  after  the  appeal  is  perfected  is  of  little 
or  no  importance  in  the  face  of  the  provisos  appended  thereto. 
It  has  been  frequently  held,  therefore,  that  the  time  does  not  be- 
gin to  nm  so  long  as  there  is  an  unsettled  statement  or  bill  of  ex- 
ceptions pending ;  *°  hut  it  is  also  well  settled  that  in  order  to 

*  Smith  v.Aniald,  60  Cal.  234;  Page  Bogen,   100   C&L    ITS,   34   Fae.   645: 

t.    LKtbum,    eo    Cal.    601;    Welch    t.  Emerie  v.  Alvarado,  106  Cal.  640,  40 

Kvauej,    47    Cal.    414;    Bonland    t.  Pac.   11:   Koelling  t.   Ruti,   108   Cal. 

Ererenhagen,   2i   Cal.   52;    Hagar  t.  664,  41  Pac.  781;  Tompkina  v.  Mani- 

Mead,   25    Cal.    598;    Borland    v.    M.  gomery,  IIQ  Cal.  120,  47  Pac.  1006; 

Olynn,  45  Cal.   16;   Spinetti  y.  Brig-  Depeaux   t.   Peck,   118    Cal.   522,   50 

nardello,  54  Cal.  521;  Id  re  Fifteenth  Pac.    6S2;    Estate   of    Franklin     13S 

AvCTue  EiteasioD,  54  Cal.  604;  Wood  Cal.  584,  65  Pac  lOSl;  Bell  v.  South- 

V.  Fotbes,  02  Cal.  37;  Qilmore  v.  In-  ere  Pacific  Col,  137  Cal.  77,  69  Pae. 

•orance  Co.  (No.  8993,  1S83};  GaUo-  692. 

way  t.  Bonae,  63  Cal.  2S0;   Smith  v.  «■  74  Cal.  104,  15  Pae.  447. 

Solomon,  84  Cal.   537,   24   Pac.   286;  «»  128  Cal.  136,  60  Pae.  6S8. 

Buckley   v.   Althoif,   86   Cal.   B43,   25  m  See   McOrath   t.    Hyde,   71   Cal. 

Pac.  134;  Judge  v.  Ohm,  89  Cal.  134,  454,  12  Pac.  497;   Somers  v.  Soman, 

20   Pac.   649;    Duncan   v.   Qrady,   99  83  Cal.  621,  24  Pae.  162;  Jackion  t. 

CaL   S52,    34   Pac    112;    B«tholl   t.  Puget  Sound  Lumber  Co.,   115  CaL 
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operate  as  an  extension  of  the  time  to  file  the  transcript,  it  is  es* 
smtial  that  the  proceeding  pending  in  the  lower  court  for  the  set- 
tlement of  a  bill  of  exceptions  or  statement  shonld  be  for  the  set- 
tlement ~f  such  A  bill  or  statement  as  may  be  used  on  the  appeal." 
But  the  appellate  court  will  not  consider  any  question  as  to  the 
availability  of  said  proceedings,  or  whether  the  bill  or  statement 
can  ever  be  settled  or  not.  Such  questions  rest  primarily  with 
the  trial  court,  subject  to  review  in  the  appellate  court  by  the 
usual  proceeding  for  that  purpose,  but  not  upon  a  motion  to  dis- 
miss the  appeal.  It  is  sufficient  for  the  purposes  of  the  rule  that 
the  proceedings  have  been  actually  inaugurated,  and  are  pending 
undisposed  of  and  not  abandoned."  But  the  bill  or  statement 
mu£rt  be  one  that  can  be  used  on  the  appeal  in  question,  for  if  it 
should  be  made  to  appear  in  support  of  the  motion  that  the  paper 
cannot  be  used,  as  where  it  applies  to  an  appeal  from  an  order 
made  after  judgment,  instead  of  the  judgment  itself,  although  it 
may  be  practically  the  same  bill  in  both  cases;"  or,  if  it  should 
appear  that  no  bill  can  ever  be  settled,  as  where  the  appellant  has 
long  since  abandoned  his  proceedings  for  such  settlement,"  or  has 
irrevocably  lost  his  right  to  have  a  bill  or  a  statement  settled,'" 
the  appellate  court  will  hold  that  there  is  no  "proceeding  pend- 
ing," ertc,  and  will  apply  the  rule.** 

So,  as  to  the  second  proviso  in  Rule  II,  as  to  the  pendency  of 
a  new  trial  motion,"  it  has  been  held  that  such  proviso  contem- 

63S,  47  Pac.  603;  PigDai  v.  Burnett,  in   the   motion   to   dismiBS,   and   that, 

119   Cal.   15T,  51  Pac,  48;   Castro  t.  therefore,  it  muat  be  made  to  affirma- 

Breidenbach,   143   Cal.   335,   70    Pae.  titelv  appear  that  the  statement  eould 

1114.  not  be  used.      Tliis  is  also  in  harmonj 

M  Dernham    v.    Bagley,    151    Cal.  "ith    the    later    deciBions    (beb    casra 

216,   90   Pac.    543;    abo   Moultrie   v.  ^>^^^  "■  "otw  ♦a  ""d  4e,  supra);  but 

Tarpio,  147  Cal.  376,  81  Pac.  1112.  'here   U   a   Berious   question   whether 

"Dernham    t.    Bagley,    151    Cal.  the  elTeet  of  the  decision  of  the  court 

216,   90   Pac.   543;    aEo   Moultrie   v.  ^°  7'AT7ri*' ^T'*  * w  ^°-'.r1^ 

Ta^io,  14T  Cal.  376,  81  Pac.  1112.  f.^'-  ^^}'  J*  ^"5'  '^^'  ""o.' .*"  """J^ 

^    '                ■      "I  tbe  prineiple  of  these  decisions.     See 

«  See  Buckley  t.  Althorf,  86  Cal.  section  250,  ante. 

643,  25  Pac.  134;  Butler  ».  Soule,  117  41  The    amendment     of    Rule     II, 

Cal.  226,  49  Pac.  5;   and  see  Pignai  „^\ch  provides   that  the   time   to   file 

T.  Burnett,  121  Cal.  292,  53  Pac.  033.  the  tranecript  shall  begin  to  run  from 

H  Moultrie  f.  Tarpio,  147  Cal.  376,  the  decision  or  the  dismissal  for  want 

81  Pac.  1112.  of   prosecution   of   any   pending   new 

*ti  Coffey  T.  Grand  Council,  87  Cal.  trial    motion,    was    adopted    to    take 

870,  25  Pac.  648.  effect  February  18,  1905.     See,  as  to 

«k  In  Wall  V.  Mines,  128  Cal.  136,  the   construction   of   this   amendment, 

60  Pac  682,  it  was  held  that  the  ap-  Pollitz  t.  Wickersham,   14T  Cal.  371, 

pellate  court  would   not   consider   tfie  81    Pac.    1099;    People    v.    San   Luia 


question  as  to  whether  the  statement  Ohispo.  152  Cal.  261,  92  Pac.  481;  Bs- 
or  bill  of  exceptions  might  or  migtat  tale  of  He/wood,  154  Cal.  312,  97 
not  be  need  on  the  appeal  involved      Pac.  825. 
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plates  a  new  trial  proceeding  of  a  veritable  character,  and  duly 
authorized,  and  that  the  motion  muat  have  been  made  in  a  proceed- 
ing where  a  new  trial  is  a  legal  step.*"  And  this  last  applies  with 
equal  force  in  the  case  of  statements." 

In  order  to  avoid  dismissal  for  failure  to  file  the  transcript 
within  time  on  the  ground  that  on  unsettled  bill  of  exceptions  is 
pending,  an  appellant  must  proceed  diligently  to  obtain  his  bill, 
neglect  in  this  respect  being  deemed  sufficient  to  negative  bis 
right  to  an  extension  on  the  ground  claimed.'^'  And  this  is  be- 
lieved to  apply  also  in  the  matter  of  a  new  trial  motion,  although 
there  is  no  decision  to  that  effect.  Laches  in  procuring  t^e  set- 
tlement of  a  8tat«uent  or  bill  of  exceptions  is  not,  generally  speak- 
ing, a  question  for  the  determination  of  the  appellate  court  on  a 
motion  to  dismiss  an  appeal,*^  unless,  perhaps,  such  laches  amount 
to  an  abandonment;  but  the  cases  are  not  entirely  harmonious 
with  reference  to  the  point.  In  any  event,  an  afllrmative  show- 
ing of  neglect  is  essential  in  order  to  bring  the  question  before  the 
appellate  court,  and  it  will  be  disposed  of  rather  as  a  failure 
to  file  the  transcript  within  the  time  limited  by  the  rule  than  as 
one  of  laches  per  3e.*' 


•a  In  Estate  of  Heywood,  154  Cal. 
312,  97  Pbc.  825,  it  wu  bel<]  tliat 
new  triaJ  proceedingg  were  not  proper 
Id  prnceedingB  under  aectionE  1465 
and  1466,  Code  of  Civil  Procedure, 
and  beoee  the  pendency  of  a  new  trial 
motion  in  suen  a  proceeding  would 
not  operate  as  an  extension  of  tbe 
time  to  file  a  transcript. 

«B  In  Estate  of  Franklin,  133  Cal. 
GS4,  65  Pac.  lOSl,  it  was  held  that 
an  unsettled  statement  in  a  probate 
proceeding  would  not  opemte  to  ex- 
tend tbe  time  to  file  the  transcript  on' 

tp  Depeauz  t.  Peek,  US  Cal.  522, 
SO  Pac.  682;  but  eee  note  4r,  below. 

*i  See  note  4r,  below. 

•T  In  tbe  case  of  Depeaui  v.  Peck, 
118  Cal.  522,  50  Pac.  882,  the  court 
held  that  the  neglect  of  an  appellant, 
for  a  period  aggregating  more  than 
six  months,  "to  take  such  steps  as  are 
withm  his  power  and  incumbent  upon 
him  to  take  for  the  purpose  of  secur- 
ing tbe  settlement  of  the  bill  is 
equivalent  to  his  failure  to  file  the 
transcript  within  the  time  limited." 
In  Curtin  v.  Ingle,  155  Cal.  53,  9fl 
Pae.  480,  where  the  appellant  deliv- 
ered the  statement  to  tbe  clerk  to 


hand  to  the  judge  for  settlement,  and 
thereafter  for  more  than  six  months, 
and  not  until  the  motion  to  dismiss 
the  appeal  had  been  made,  neglected 
to  take  anj  steps  to  procure  a  settle- 
ment thereof,  the  court  denied  the  mo- 
tion in  the  following  language: 

"It  is  urged  b;  the  respondent  that 
this  extension  of  time  wittiin  which 
to  file  a  transcript,  after  a  settled  or 
authenticated  bill  has  been  Sted,  is 
only  available  when  the  party  baa  dili- 
gently proceeded  with  the  settlement 
of  such  statement  or  bill,  and  where 
a  party  fails  to  use  such  diligence 
this  court  should,  upon  a  showing  to 
that  effect,  dismiss  the  appeal.  But 
whether  a  party  has  been  guilty  of 
laches  in  that  respect  or  not  is  pri- 
marily a  matter  for  the  trial  court 
before  whom  the  proceedings  for  the 
settlement  of  the  statement  on  appeal 
is  pending,  and  this  court  should  not 
be  called  upon  originally  to  determine, 
on  a  motion  to  dismiss  an  appeal, 
whether  an  appellant  has  been  dere- 
lict in  securing  with  doe  expedition 
such  settlement.  If,  as  contended  for 
by  respondent,  the  appellant  has  been 
guilty  of  such  laches  in  proceeding 
with  the  settlement  at  would  jostify 
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If  the  judge  has  refused  to  settle  the  bill  of  exceptions,  the 
forty-day  period  is  held  to  begin  to  run  from  such  refusal  in  the 
same  manner  as  though  the  bill  had  been  settled  instead  of  settle- 
ment having  been  refused.**  The  rule  specifically  prorides  that 
the  time  begins  to  run  from  the  decision  of  a  motion  tor  new  trial, 
or  dismissal  of  the  proceeding  for  want  of  prosecution.** 

The  rule  does  not  require  the  filing  of  a  perfect  transcript.  In 
other  words,  it  is  a  sufficient  compliance  with  the  rule  that  a  tran- 
script has  been  filed,  which,  though  defective,  or  otherwise  incom- 
plete, contains  a  sufficient  record  for  the  detertoiuation  of  the 
case,  or  which  may,  upon  snggestion  of  dimination  of  the  record. 


thu  eonit  in  Mjiiw  that  it  amounU 
to  •  prsctical  ftbandoiuneiit  of  hia  ap- 
peal, the  Mine  point  tta  be  urged 

in  tbe  trial  court If  hii  mo- 

tion  ia  denied,  or  bis  objeetioiu  are 
oremled,  he  on  have  them  ineorpo- 1 
lated  into  the  record  on  appeal  and 
have  the  action  of  the  court  reiiewed 

here And  we  think  this  i*  the 

eonne  that  should  be  pursued 

While  it  must  be  conceded  that  this 
court  has  the  pown  to  dismiss,  on  ap- 
plication therefor,  an  appeal  where 
there  has  been  a  failure  to  proceed 
with  proper  diligence  to  procure  settle- 
•ment  of  the  statement — a  neglect 
which  ia  equivalent  to  a  failure  to  file 
the  transcnpt  within  the  time  limited 
hj  tha  rule— it  ia  deemed  the  better 
practice  to  require  a  respondent  to 
avail  himself  of  that  objection  in  the 
lower  court  wben  the  proceeding  for 
the  settlement  of  the  statement  is 
pending  and  where  the  disposition  pri- 
niEirilj  belongs.  In  Moultrie  v.  Tar- 
pio  1*7  Cal.  878,  378,  81  Pac.  1112, 
1113,  referring  to  the  object  and  pur- 
pose of  Bule  II  of  this  court  above 
qnoted,  it  is  said:  'The  rule  of  this 
court  quoted-  above  contemplates  a 
proceeding  for  a  sTttlement  that  is 
alive,  at  least  to  the  extent  that  it 
Is  being  in  some  degree  pressed  bf 
the  applicant.  Ordinarilv,  this  court 
would  not  undertake  to  determine,  on 
iDotion  to  dismisB  an  appeal,  whether 
or  not  a  party  had  so  failed  to  com- 

E\j  with  the  requirements  of  the  law 
I  regard  to  the  settlement  of  a  bill 
of  exceptions,  that  his  pending  pro- 
ceeding for  such  settlement  must  ulti- 
mately fsil,  but  would  leave  that  ques- 
tion fa>  be  determined  by  the  trial 


jndge,  subject  to  Tevieir  on  appeaL' 
Likewise,  in  Demham  t.  Bagler, 
151  CaL  216,  90  Pac.  543,  it  is  said: 
'We  are  satisfied,  however,  that  the 

words,  "When  there  is  a  proceeding 
pending  for  the  settlement  of  a  biA 
of  exceotlons,"  etc.  in  tbe  rule  aboT« 
referred  to,  must  be  held  to  includ* 
any  proeeedinr  looking  to  the  settle- 
ment of  sucA  a  biU  actually  in- 
augurated by  a  party  and  pending 
undisposed  of  and  not  abandoned,  re- 
gardless of  all  questions  as  to  whether 
the  proceeding  can  ultimately  avail 
and  tbe  bill  be  legally  settled.  Tboae 
questions  are  primarily  for  the  trial 
court  to  determine,  subject  to  review 
by  this  court.'  ....  It  will  readilj 
be  seen  tbat  this  must  be  the  proper 
rule  of  practice  to  be  followed  wher- 
ever a  proceeding  for  the  settlement 
of  a  bill  of  exeeptions  has  actually 
been  inaugurated  by  a  party,  and  is 
pending  undisposed  of  in  Uie  trial 
court,  and  the  moving  party  ia  ac- 
tively engaged  tbereunder  in  attempt- 
'  to  procure  the  settlement  of  his 


bifl.  .' 


The  distinction  between  this  ease 
and  that  of  Depeanx  v.  Peck,  npra, 
liee  in  the  fact  that  the  neglect  of 
the  appellant  in  the  Depeaui  ease  con- 
sisted in  a  failure  to  teke,  in  the  su- 
preme court  itself,  the  steps  necessary 
to  compel  a  settlement  of  the  bill  by 
the  trial  court.  This  is  obviously  a 
very  different  thing  from  a  failure  to 
press  the  settlement  in  the  trial  eoart 
in  cases  where  no  interference  by  th» 
supreme  court  is  possible. 

*■  White  T.  White,  118  Cal.  677,  44 
Pae.  102a. 

«<  See  Bute  n,  144  CaL  xL 
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be  made  so.*'  It  has  been  held  that  the  mle,  construed  in  eonnec- 
tion  with  the  code  provision  (section  954,  Code  of  Civil  Pro- 
cedure), does  not  give  to  the  respondeat  the  absolute  right  to  a 
dismissal  upon  the  mere  showing  that  the  transcript  is  defective, 
"but  as  authorizing  a  dismissal  if  the  appellant  'fails'  to  furnish 
the  requisite  papers  after  the  diminution  of  record  has  been  sug- 
gested." *' 

Aside  from  the  provisos  of  the  rule  itself,  failure  to  file  the 
transcript  within  the  prescril}ed  time  may  be  excused.**  Thus, 
where  the  delay  was  due  to  the  fact  that  the  jndgment-roU  had 
been  lost  from  the  files  of  the  court  below,  proceedings  upon  a  mo- 
tion to  dismiss  were  stayed  and  the  appellants  allowed  time  for 
proceedings  to  have  tiie  lost  record  replaced.'  And  in  Pickett  v. 
'Wallace,*  where  the  transcript  was  not  filed  until  eight  months 
after  the  expiration  of  the  time  limited  therefor,  it  was  held 
that  the  fact  that  during  that  time  four  of  the  jostices  of  the 
court  were  disqualified  from  sitting  in  the  cause  was  a  rea- 
aon  for  suspending  the  rales,  and  the  motion  to  dismiss  was  de- 
nied. And  in  Hill  v.  Pinnigan,'  where  the  appellant  (erroneously 
supposing  that  the  failure  of  the  sureties  to  justify  invalidated 
his  appeal)  took  a  second  appeal,  and  filed  his  transcript  on  such 
second  appeal,  the  supreme  court  allowed  the  transcript  to  stand 

Dean  t.  Oregon  etc.  Co.,  3S  Wash.  66S, 

80  Pac.  842;  Quartz  etc.  Co.  v.  Pat- 
tenon,  53  Or.  SS,  d6  Pac.  5S1.  See, 
also,  Baymond  v.  Balm,  26  Waiih.  4S3, 
67  Pac.  269;  Preaeott  t.  Puget  Sound 
etc.  Co.,  30  Wash.  158,  70  Pac.  262; 
Qrifflth  T.  Msznell,  20  Wash.  403,  55 
Pac,  571;  Gtistin  t.  Joae,  10  Waih. 
217,  38  P&c.  1008;  McNamara  v.  Clja- 
Ul  etc.  Co.,  23  Wssb.  26,  62  Pae.  81; 
M«Avoj  T.   JenniDgB,   39   Wash.   109, 

81  Pac.  77. 

■  Buekpao  t.  Whitney,  24  Cal. 
267;  but  look  at  Hagai  v.  Mead,  25 
Cal.  598. 

■  54  Cat.  147;  and  compare  United 
States  V.  Qomei,  8  Wall.  (U.  8.)  TS2, 
18  L.  ed.  212. 

T  54  Cal.  311.  And  aee  Carter  v. 
Paige,  77  Cal.  64,  19  Pac.  2,  vrhero 
it  appeared  that  the  tTanscript  waa 
ready  to  be  filed  in  time,  and  Hm 
delay  was  caused  through  a  miitaken 
etatement  to  appellant's  counsel  that 
copies  had  been  left  as  Tequeated 
with  teipondent's  eooneel  for  bis  cer- 
tificate of  coirectneu.  It  wu  held 
to  1>«  a  loffieieitt  ezeuS. 


«"  Paig*  T.  Eoeding,  89  CaL  89,  26 
Pac.  787;  and  see  Richardson  v. 
Eureka,  92  Cal.  64,  28  Pac.  102. 

A  motion  to  dismisa  an  appeal  on 
the  ground  that  certain  papers  which 
are  a  part  of  the  record  are  not  in- 
cluded in  the  transcript  is  not  the 
propel  practice,  the  remedy  being  by 
suggestion  of  diminution  of  record. 
Zienke  v.  Kailnay  Co..  7  Idaho,  746, 
65  Pac.  431.     See  section  271,  ante. 

••  Woodside  v,  Hewel,  107  Cal.  141, 
40  Pac.  103;  and  see  Tompkins  r. 
MontgooMfry,  116  Cal.  120,  47  Pac. 
1006;  Eellings  t.  Duval,  119  Cal.  IBS, 
51  Pac.  335. 

Where  tie  appellant,  pending  a  mo- 
tioQ  by  his  adversary  to  dismiM  the 
appeal  for  defects  in  the  record,  ob- 
tains a  correction  thereof  pursuant  to 
an  order  of  court,  the  motion  will  be 
denied.  Rule  VII,  Sup.  Ct.;  Botaford 
T.  Van  Riper   (Nev.),   106   Pae.   440. 

*»  For  instances  of  a  sufficient  ex- 
cuse: Benn  v.  Chehalis  Co.,  10  Wash. 
2S4,  38  Pac.  1039;  State  v.  WiUsoa,  7 
Wash.  502,  35  Pac.  377;  Richardson 
T,  Spangle,  2S  Wash.  14,  60  Pae.  64  j 
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as  a  transcript  upon  the  first  appeal.  Inability  to  procure  means 
to  print  the  transcript  has  been  held  to  excuse  an  appellant  from 
the  operation  of  the  rule,  when  properly  presented  to  the  court." 
But  this  is  believed  to  be  rather  an  eiceptional  case.  However 
this  may  be,  unavoidable  delays  in  the  preparation  and  printinfr 
of  transcripts  are  always  accepted  as  ample  excuses  for  failure 
to  file  the  same  within  the  prescribed  time.  But  the  reports  eoa- 
tain  many  instances  of  insufficient  excuses.  Thus,  in  Smith  v. 
Trefry"*  it  was  held  that  it  was  no  excuse  that  a  motion  for  a  i:ew 
trial  was  pending,  and  that  there  was  a  bill  of  exceptions  des- 
tined fOT  use  on  such  motion  unsettled.  So,  in  Wittram  v. 
Cromntelin '"  it  was  held  that  it  was  no  excuse  that  the  respond- 
ent had  stipulated  for  an  extension  of  time  for  the  justification 
of  sureties  on  the  undertaking.  So,  in  White  v.  White  "  it  was 
held  that  the  pend«ncy  of  a  motion  to  dismiss  the  appeal  would 
not  excuse  the  failure  of  appellant  to  file  his  transcript  in  time. 
So  in  Bethell  v.  Rogers  '•  it  was  held  that  the  failure  of  the  attor- 
ney for  respondent  to  accede  to  appellant's  request  for  his  certifi- 
cate to  the  transcript,  under  Rule  XI,  for  five  days,  was  not  a 
sufficient  excuse  for  failure  to  file  the  transcript  within  the  statu- 
tory time,  and  that  the  appeal  would  be  dismissed  on  a  motion 
made  nearly  a  year  after  such  appeal  was  taken,  if  the  transcript 
was  not  on  file  when  the  motion  was  noticed.  So  in  Puckhaber 
V.  Henry  "  it  was  held  that  it  was  no  defense  to  a  motion  to  dismiss 

»  Hubback  v.  Bobb,  79  Cal.  SS4,  21  cumstaneea  of  this  oase.     Tb?  courts 

Pae.   965.     The   court   thua   gave   ita  sbould  be  open  to  all  htigants  alike, 

Teason  for  allowing  the  excuse:  "It  is  nbether  rich  or  poor,  and  every  facil- 

ap parent   to  ub   that  counsel  for  ap-  it;   should   be   afforded    them   to   be 

pellant  did  not  deal  frankl;  with  the  heard. 

court,  and  his   course  in   the   matter  m  71  Cal.  404,  IZ  Pac.  351.     This, 

is  subject  to  criticism.     Therefore,  if  of  course,  was  prior  to  February  18, 

his   iiiteieHts   alone   were   to    be   con-  1905,  wheu  the  rule  was  amended  by 

sidered,  we  would  dismiu  the  appeal  the  addition  of  the  proviso  as  to  the 

without  hesitation.     But  the,  true  lea-  pendency   of  a   new  trial  motion.     It 

son   of  the   delsj,  as   now   developed,  is  presumed  that  respondent  omitted 

was,  that  the  appellant  U  a  poor  man,  to  make  a  showing  in  his  motion  to 

and   was   unable   in   time   to   procure  dismiss   that   the   bill   of   exceptions, 

tbe  meaos  with  which  to  get  his  traU'  aside  from  its  use  on  the  motion,  was 

script  printed,  or  arrange  to  have  tbe  intended  for  use  on  the  appeal  from 

same   printed,   in   an;   other  way,  al-  tbe  judgment, 
though  ha  endeavored  to  do  ao.     The  'o  72  Cal.  8B,  13  Pae,  160. 

expenses  of  taking  appeals  under  our  ii  112  Cal.  577,  44  Pac.  1026. 

practice  are  extremely  burdensome  to  '>  100  Cal.  175,  34  Pac.  645. 

litigants  of  small  means,  and  no  doubt  t(  147     Cal.    424,    81     Pac.    1105. 

frequently    result    in    injustice.     For  Other  instances  where  the  eicuse  was 

that  reason,  we  do  not   feel  that  we  held  to  be  insufScient  are:   Cochrane 

shoold   deprive   tbe   appellant   of   the  v.  Gunderson,  11  Wash.  141,  39  Pae. 

benefit  of  bis  appeal  under  the  cir-  878;  Baker  t.  Iron  Works,  11  Wash. 
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(or  failure  to  file  the  transcript  tliat  a  new  trial  had  heen  granted. 
Certun  rights  tmder  the  judgment  are  suspended  by  the  granting 
of  the  motion  for  a  new  trial,  but  the  judgment  is  still  potential, 
subsisting  for  the  purp<»e  of  an  appeal  '■  therefrom ;  and  unless 
the  appellant  deems  his  new  trial  order  sufficient  to  secure  his 
rights,  he  must  prosecute  his  appeal  from  the  judgmeat,  and  bis 
failure  to  do  so  in  accordance  with  the  rules  of  the  appellate 
court,  which  limit  such  an  appeal,  will  result  in  the  dismissal  of 
the  action. 

The  second  clanse  of  the  rule  above  quoted  is  that  "if  the  tran- 
script, though  not  filed  within  the  time  prescribed,  be  on  file  at 
the  time  the  notice  of  motion  is  giT«i,  that  fact  shall  be  a  suffi- 
cient answer  to  the  motion."*  In  Hill  v.  Finnigan,*  it  was  held 
that  the  oourt  "will  not  look  into  fractions  of  a  day  for  the  pur- 
pose of  dismissing  an  appeal,"  and  therefore  it  is  sufficient  if 
the  transcript  be  filed  on  the  same  day  the  notice  is  given,  although 
the  giving  of  the  notice  was  in  fact  before  the  filing  of  the  tran- 
script. The  ruling  in  Hill  v.  Finnigan  has  been  distinguished,  how- 
ever, and  it  may  be  questioned  whether  the  court  will,  in  cases 
arising  under  this  provision  of  Rule'  V,  be  governed  by  the  rule 
as  to  fmetiona  of  daysu  In  Hoyt  v.  San  Francisco,*'  where  the 
transcript  was  actually  filed  at  a  later  hour  on  the  same  day  the 
notice  of  motion  was  filed,  the  court  thus  referred  to  the  earlier 
decision ; 

"In  the  case  of  Hill  t.  Finnigan,  54  Cal.  311,  the  material  fact 
as  to  whether  the  notice  of  motion  to  dismiss  was  given  prior  to 
the  time  of 'filing  the  transcript,  was  a  matter  of  controversy,  and 
what  was  there  said  about  not  looking  into  fractions  of  a  day  for 
the  purpose  of  dismissing  an  appeal  must  be  considered  as  having 
reference  only  to  the  then  state  of  facta  before  the  court,  and  the 
general  language  there  used  should  not  be  considered  as  furnishing 
a  rule  for  a  case  like  this,  in  which  it  is  not  denied  that  the  no- 
tice of  motion  to  dismiss  was  given  before  the  filing  of  the  tran- 
script on  appeal." 

53S,   39   Fae.    642;    Ctiebslis   Co.   t.  t(  See  section  2,  ante. 

Pearson    10  Wa«h    216    38  Pac   BB6;  ,  ^s  stated  in  note  S  above,  tUt 

Ellis  T.  MooiL  38  Wash.  122,  78  Pae.  ,                   .  ,__,       ,  ,     ,.,-    ' 

B77j    Humes    V.    Hillman,    39    Wash.  "J*"*  ''"  ■"rodueed  in  1872. 

107,   80   Pac.   1104;   Johnson  t.   San  •  5*  Cal.   311;   citing   St  John  t. 

Juan  etc.  Co.,  30  Wash.  182,  70  Pae.  MTaratein  (No.  5856),  nureported. 

264;    Chapin    t.    Port    Angelas,    81  -     _  ,    _,.    ..  _       ,^    -... 

Wwh.  585,  72  Pae.  117.  ••  87  Cal.  610,  86  Pm.  160,  1086. 
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And  again :  "Rule  3  [V]  provides  that  il  the  tranacript  »  on  file 
when  the  notice  is  given,  that  shall  be  a  sufficient  answer  to  the  mo- 
tion ;  and  counsel  now  invoiies  the  rule  that  the  court  will  not  take 
oognizance  of  fractious  of  days.  We  appreciate  the  force  of  and 
the  reason  for  the  rule  so  invoked,  and  have  no  doubt  sometimes  ap- 
plied it  on  motions  of  this  kind.  But  where,  as  in  this  case,  an 
event  had  actually  occurred,  and  a  fact  had  been  established,  un- 
der which  rights  had  accrued  before  the  happening  of  another 
event,  which,  if  it  had  occurred  a  few  hours  before,  might  have 
defeated  those  rights,  we  think  it  the  duty  of  the  court  to  take 
note  of  the  order  of  those  events,  even  though  they  may  have  all 
happened  on  the  same  day." 

This  view  se^ns  to  have  been  adopted  in  later  decisions,  and  is 
no  doubt  the  correct  one.*" 

If  the  notice  be  given  before  the  transcript  is  filed  the  subse- 
quent filiug  of  the  transcript  is  of  no  avail,'"  even  though  such  fil- 
ing be  by  leave  of  the  court;  "  particularly  if  no  reasons  are  given 
for  failure  to  file  after  appelliant  has  been  given  an  opportunity 
to  make  a  showing.^'*  But,  as  above  noted,  such  failure  may  be 
excused,  and  a  plain  inadvertence,  without  willful  neglect,  seldom 


■i>  See  Chapman  r.  Bank  of  Cali- 
fornia, 88  CaL  419,  26  Pac.  eOS,  and 
■M  Tompkiiu  T.  Montgomery,  116 
Cal.  120,  47  Pae,  1006,  whero  the 
notice  of  motion,  appljing  at  first 
to  tbe  judgment,  wai  amended  ao  as 
to  include  the  new  trial  order.  The 
court  held  that,  aa  to  the  latter,  the 
notiee  waa  effective  only  when  notice 
of  the  amendment  waa  given,  and 
that   if   tlie   transcript   wag   filed   be- 


fore   aueh    lait-mentioned 
the  transcript  wai 
it  was  a  BufGcient 


L  that  day. 


The  principle  inTolred,  aaicle  from 
the  eipresa  requirement  of  the  rule, 
il  that  the  right  of  the  respondent 
to  have  the  appeal  dismiised  for  fail- 
'   neglect    to    comply   with    the 


rules  of  the  i  . , 
upon  the  conditions 
motion  to  diemiar  " 
spea 


:  the  t 


t  presented,  or,  to 
eater  accuiacj,  at  the 
B  the  notice  of  motion  to  dismiss 
is  served  and  filed.  Thus  in  Shain 
V,  People's  Lumber  Co.,  98  Cal.  120, 
32  Pae.  S7S,  where  the  motion  to 
dismiss  wh  based  apon  tli»  failare 


of  the  appellant  to  file  hii  points  and 
authoritim  on  time,  and  tucb  points 
and  aut£oritiea  were  actually  filed 
after  notice  of  motion  and  before  the 
hearing,  the  court  held  that  the  rights 
of  tbe  respondent  were  determined  by 
the  conditions  at  the  time  of  the  filing 
of  the  notice  of  motion,  and  not  at 
the  time  of  its  hearing,  and  that 
therefore  the  appeal  must  be  dis- 
missed. So  in  Ward  v.  Healy,  110 
Cal.  587,  42  Pae.  1071,  where  the 
printed  transcript  was  filed  on  the 
same  day  the  motion  to  dismisB  was 
made,  it  was  held  that  none  of  the 
appellant's  rights  were  saved  thereby, 
"for  by  Rule  V  of  this  court  the  fil- 
ing of  the  transcript  can  only  de- 
feat the  motion  when  it  is  filed  be- 
fore the  notice  of  motioD  to  dismiss 
is  served,  and  such  was  not  the  fact 
in  this  case."  And  see  Carter  v. 
Paige,  TT  CaL  64,  19  Pae.  2. 

10  Welch  T.  Kenney,  47    Cal.  414; 
and  see  cases  cited  in  note  9b,  «upra. 

11  Page  V.  Latham,  SO  Cat.  601. 
Ill  Bee  Heinlen  v.  S.  P.  B.  S.  Co., 

6S  Cal.  304,  4  Pae.  15. 
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fails  of  acceptance  as  an  excuse,  unless  the  substantial  interests 
of  the  respondent  are  affected  by  the  delay.'"" 

And  the  time  to  file  may  be  extended  by  stipulation,  or  by  the 
eoort,  upon  good  cause  shown  by  affidavit. "°  And  an  order  signed 
by  four  jnsticea  has  been  held  to  be  sufScient."* 

Analc^oos  to  the  provision  of  Rule  V,  last  above  noted^  is ' 
the  recognized  principle  that  where  the  subEPtantial  interests  of 
the  respondent  are  unaffected  by  the  ground  complained  of,  and 
the  same  is  a  mere  technical  objection,  not  going  to  the  merits,  it 
will  be  a  sufficient  answer  to  a  motion  to  dismiss,  if,  at  the  hear- 
ing of  the  motion,  the  defect  complained  of  appears  corrected."* 
So,  under  the  analogous  provision  of  Bale  XV,  if  the  objection  be 
one  that  may  be  cured  by  a  suggestion  of  diminution  of  record, 
it  may  be  obviated  in  that  way  prior  to  the  hearing  of  the  motion 
to  dismiss.'" 

The  motion  to  dismiss  an  appeal  on  the  ground  of  failure  to 
file  the  transcript  within  the  prescribed  time  must  always  be  made 
upon  the  eertifioate  of  the  clerk.  Rule  VI  (formerly  Riile  4)  has 
existed  in  substantially  the  present  form  at  least  since  1864,  ex- 
cept that  in  the  interval  between  1872  and  1875  the  certificate  was 
required  only  where  the  motion  was  made  during  the  ^rst  week 
of  the  term  without  notice.'*    It  is  as  follows: 


itb  Thus  it  was  said  in  OraDt  t. 
Ds  Lamori,  71  Cal.  329,  li  F&c.  228; 
"Under  such  circumBtaDcea  we  do  not 
think  the  ends  of  justice  would  be 
snbserred  b;'  enforcing  a  itrict  rale." 
There  the  appellant  inadvertently 
failed  to  file  the  tramcript  for  two 
days  after  the  expiration  of  the  ex- 
tended time  to  file. 

Ko  See  subdivision  3,  Bule  II,  and 
■ubdivisiOD  9  of  the  eame  rule,  mt  to 
orderi  made  on  Btimilatiou. 

I'i  DeBmond  v.  Faia,  83  Cal.  134, 
S8  Pac.  303. 

»!•  In  Shay  t.  Chicago  Clock  Co., 
Ill  Cal.  54B,  44  Pac.  237,  there  was 
a  motion  to  dismiaa  on  the  ground 
that  there  waa  no  certificate  ot  the 
cleik  that  an  undertaking  on  appeal 
had  been  duly  filed.  A  copy  of  the 
undertaking  appearing  in  the  record 
at  the  hearing  of  the  motion,  to- 
gether with  a  certificate  in  regular 
form,  filed  aubieqnent  to  notice  of 
motion  to  dtamisB,  the  court  denied 
the  motion.  In  Be  Stratton,  112  Cal. 
520,  the  motion  waa  made  on  the 
ground  of  absence  of  proof  of  aer- 
Tiee  of  notice  of  appeal.    It  waa  held 


that  th0  defect  wai  cbviated  b^  proof 
of  aerrice  made  at  the  heaiiDS  of  tha 

motion.  See,  also,  Warren  v.  Bapkins, 
110  Cal.  SOB,  4S  Pac.  986;  Knowlton 
T.  Mackeniie,  110  Cal.  1S3,  4S  Pae. 
580;  In  ra  Ryer,  110  Cal.  556,  42 
Fac.  1082;  Hellings  t.  Duval,  119 
Cal.  200;  SwortfigucT  ».  White,  137 
Cal.  391,  70  Pac.  214. 

Ill  See  Warren  v.  Ilopkina,  110  CaL 
S06,  42  Pac.  686,  where  tbe  motion  to 
diemiBB  naa  baaed  on  the  failure  to 
authenticate  the  tranicript,  and  the 
fact  that  the  notice  of  appeal  was  not 
accompanied  by  proof  of  aervice. 
The  appellant,  under  Bule  ZV,  filed 
a  properly  authenticated  traoBcript, 
and  Eo  obviated  the  first  objection. 
He  offered  proof  of  iervice  of  notice 
of  appeal  at  the  hearing,  and  the 
court  held  that  thia  waa  aufBcient, 
inasmuch  aa  its  jurisdiction  rested 
npon  service  rather  than  proof  of 
the  Mine,  and  tha.t  the  proof  might 
be  shown  dehor*  the  record,  if  neces- 
sary.    See  section  265,  anta. 

■I  See  144  Cal.  xliii.  For  earlier 
forma,  see  rules  published  in  G2  Cal. 
S79;  49  CaL  8;  41  CaL  697;  ST  CaL 
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"On  motioa  to  'dismua  m  appeal  for  a  failure  to  file  the  tran- 
script within  the  prescribed  time,  there  shall  be  presented  the  cer- 
tificate of  the  clerk  below,  tinder  the  seal  of  the  court,  certifjnng 
the  amount  or  character  of  the  Judgment  or  order  appealed  from, 
the  date  of  its  rendition,  the  fact  and  date  of  the  filing  of  the 
notice  of  appeal,  together  with  the  fact  and  date  of  service  thereof 
<m  the  adverse  party,  and  the  character  of  the  evidence  by  which 
said  service  appears;  the  fact  and  date  of  filing  an  undertaking 
on  appeal,  and  that  the  aame  is  in  due  form;  the  fact  and  the 
time  of  the  settlement  of  the  bill  of  exceptions,  and  statement  on  ap- 
peal, if  there  be  any,  and  also  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the  clerk 
to  certify  to  a  correct  transcript  of  the  record,  or,  if  he  has  made 
such  a  request,  that  he  has  not  paid  the  fees  therefor,  if  the  same 
have  been  demanded." 

The  certificate,  in  the  form,  and  containing  the  required  state- 
ments, must  be  furnished;  otherwise  the  motion  will  be  denied. 
This  has  been  frequently  decided.  Thus,  in  Bennett  v.  Bennett,'* 
the  motion  was  denied  because  the  certificate  did  not  state  whether 
a  statement  on  an  appeal  had  been  filed,  or  the  amount  or  char- 
acter of  the  judgment,  and  it  was  held  that  recitals  in  the  nnder- 
taking  contained  in  the  certificate  could  not  supply  the  place  of 
statements  which  the  rule  required  the  clerk  to  make.  So,  in 
Thompson  v.  Thornton,"  the  motion  to  dismiss  was  denied  because 
the  certificate  did  not  state  the  fact  or  date  of  the  service  of  the  no- 
tice of  appeal,  or  that  the  statement  had  been  settled.  An  affidavit 
of  the  facts  required  to  be  stated  in  the  certificate  is  insufficient.'* 

706;  28  Cal.  704;  20  Cal.  69*;  25  During  the  interral  between  1873 
CbI.  B59.  The  nils  published  in  11  and  1875  tbe  eertiflcatB  required  by 
Cal.  ii  M  follows:  the  present  rule  was  required  only 
"Bule  4,  Sfltisfaotarj  evidence  of  where  the  motion  was  made  during 
tbe  omission  to  file  the  transcript  shall  the  first  week  of  the  term  without  no- 
be  deemed  to  be  the  c«rtifl(;s.t«  of  tbe  tice.  Where  it  was  made  upon  notiee 
clerk  below,  under  the  seal  of  the  it  eould  be  supported  hj  "afBdavits 
court,  certifying  the  amount  or  char-  or  other  satiafactorT  proof,  or  the  eer- 
acter  of  tbe  judgmeirt,  tbe  date  of  its  tifieate  of  the  clerk  below  to  any  or 
rendition,  the  time  when  the  appeal  all  of  the  aereral  matters  first  above 
was  perfected  and  statement  settled  mentioned."  See  41  Cal.  697. 
{if  there  be  one),  and  also  that  the           ,,   .„  „  .    ,„„ 

•ppellant  has  received  the  transcript,  „  „  ^  ,    „/'       ^  ,     '  ,  _, 

or  that  he  baa  not  directed  a  tran-  '*  *3  Cal.  24;  and  see,  also,  Lewis 

script  of  the  record  to  be  made  out,  '■   L^agmhiA,   43   Oal.   54;   Frederick 

or  if  he  has  given  such  direction  that  ''■  Tierny,  54  Cal.  563. 
be  has  uot   tendered   the  fees   there-  i°  Carpenter  v.  Bartlett,  8  Pae.  C. 

for."  L.  J.  27. 
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If  the  c«rtiii<!ftte  is  sufficiently  certaio,  however,  to  afford  the  in- 
frarmation  or  present  the  facts  required,  the  motion  will  not  be 
denied  for  minor  defects,  either  of  form  or  substance.  Thus,  in 
Pio  T.  Aigeltinger,'"  where  objection  to  the  sufSciency  of  the  cer- 
tificate was  made  on  the  ground  that  it  did  not  state  what  judg- 
ment or  order  was  appealed  from,  or  to  what  court  the  appeal 
was  taken,  although  the  date  and  amount  and  character  of  the 
judgment  was  given,  and  the  certificate  averred  "that  after  the 
rendition  of  said  judgment,  the  said  defendant  filed  a  notice  of 
appeal  in  said  action,"  it  was  held  sufficient,  the  court  saying: 
"There  was  but  one  appeal  taken,  and  the  appellant  could  not 
have  been  misled. " 

Under  the  rule  the  clerk's  certificate  is  conclusive,  and  an  affi- 
davit of  respondent  will  not  be  considered  to  vary  the  averments 
of  the  certificate  in  any  essential  particular;  as,  for  example,  the 
character  of  the  record  kept  by  the  clerk.'*' 

Subdivisi(Hi  2  of  Rule  VI  provides  for  the  use  of  the  clerk's 
certificate  in  motions  made  on  other  grounds  than  failure  to  file 
the  transcript,  but  imlike  the  latter,  it  is  not  .conclusive. 

The  form  of  the  certificate  in  Gross  v.  Cassin  was  recommended 
by  the  court  as  a  "convenient  and  accurate  form."  '■ 

§  274.  Motion  to  Dismiss  the  Appeal— The  motion  to  dismiss 
the  appeal  for  failure  to  file  the  transcript  as  required  by  the 
rules  of  court  has  been  considered  in  the  preceding  section,  In 
other  cases  the  respondent  may  move  either  upon  the  clerk's  cer- 
tificate mentioned  in  the  preceding  section,  or  upon  affidavits,  or 
upon  both  together.  This  is  provided  by  subdivision  2  of  Rule 
VI,  which  is  as  follows :  * 

"Rule  VI  (sub.  2),  On  motion  to  dismiss  the  appeal  on  any 
other  ground  than  failure  to  file  transcript  within  the  prescribed 
time,  the  moving  papers  shall  consist  of  the  certificate  of  the  clerk 
of  the  court  below,  as  to  any  of  the  matters  above  mentioned  or  of 
affidavits,  or  both  such  certificate  and  affidavits. 

IB*  97  Cal.  81,  31  Pm.  895.  tbe  judgment  might  po(sibl7  bfl  cod- 

itk  ChevBUu*  T.  Butt,  134  Cal.  434,  ridered  uDcertain  in  meiDiiig. 

66  P&c.  SeS.  1  144     Cal.     iHv.     No     Bubstsotial 

i>  43  Cal.  E7.  change  baa  ever  been  made. 

If,  B. — Peibaps  it  vould  be  well  to  As   to   previous   rules,   see   52   Cal. 

giv*  the  date  of  the  filing  of  the  find-  680;  49  Cat.  8;  41  Cal.  697;   37  Cat. 

iDga  and   the   d^te   of   the   entrj   of  703;    28   Cal.   686;    26   Cal.   671 1    23 

juagmeot,  in  case  the  ^peal  be  from  Cal.  65S;  II  Cal.  408.    Tbe  provision 

the  judgmuit.     Under  the  BTstem  of  allowing   aDidBvite   to   be   used   dates 

expKM   fludinga   the  "lenditioa"   of  onlj  from  187E. 
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"  (Sub.  3)  Copies  of  the  moving  papers,  except  the  trstuscript, 
■ball  be  served  with  notice  of  the  motion." 

The  motion  most  b^  msde  upon  notice,*  epecifjang  the  grounds 
thereof;  and  it  should  he  made  on  the  day  specified  in  the  notice 
for  the  hearing,  or  at  the  first  opportunity  thereafter  during  the 
session  of  the  conrt.  If  not  so  made  it  lapses,  and  cannot  be  re- 
vived at  a  subsequent  session.**  The  sufficiency  of  the  notice  must 
be  determined  by  the  facts  of  each  CHse,  and  a  notice  of  motion 
to  dismiss,  made  on  the  usual  clerk's  certificate,  and  an  affidavit 
averring  failure  to  serve  a  copy  on  the  respondents,  is  sufBcient 
to  apprise  the  appellants  that  the  motion  is  made  on  the  ground 
of  failure  to  file  the  transcript  in  time."" 

The  motion  may  be  made  by  any  adverse  party,  whether  served 
with  notice  of  appeal  or  not,  if  the  gronnd  for  the  motion  goes 
to  the  jurisdietion  of  the  appellate  court  to  entertain  the  appeal. 
In  Bullock  V.  Taylor,*"  where  the  motion  was  made  on  the  ground 
that  necessary  parties  to  the  appeal  had  not  been  served  with  no- 
tice thereof,  the  motion  having  been  made  by  parties  not  served,  . 
the  court  said : 

"Concerning  this  [the  objection  that  the  moving  party  was  not 
competent  to  make  the  motion],  we  observe:  1.  The  matter  going 
to  the  jurisdiotion  of  this  court  to  entertain  the  appeal,  it  would 
seem  to  be  immaterial  in  what  manner  comes  the  suggestion  that 
the  steps  necessary  to  confer  such  jurisdiction  have  not  been  taken, 
and  so  the  court  has  said  in  In  re  Castle  Dome  Min.  etc.  Co.,  79 
Cal.  246,  21  Pac.  746;  2.  To  hold  that  only  a  party  receiving 
notice  of  appeal  may  move  to  dismiss,  is  to  place  with  the  appellant 
in  any  case  where  there  are  several  parties  adverse  to  him  the 
power  to  select  his  opponents  on  appeal;  naturally  he  would 
choose  those  least  interested  in  siistaining  the  judgment." 

In  the  earlier  case  of  Blanc  v.  Rodgers,*  the  directly  opposite 
view  appears  to  have  been  taken,  but  it  was  there  merely  decided 
that  no  one  not  a  party  to  the  record  on  motion  for  new  trial  was 
a  necessary  party  to  an  appeal  from  the  order  denying  the  motion, 

I  See  Rule  T.    The  motion  must  '*•  Bell  v.  Southern  Pacifle  Co.,  1S7 
Bpec.ify  with  particularity  the  precise  Oil.  77,  69  Pac.  682. 
gronndH   upoa   which   it  is   made      A  „  ^j^  ^   j^j   ^^  p^   ^ 
motion      that   no   ButflcTent   underta Ic- 
ing on  appeal  was  ever  filed  in  said  *  Blanc   t.   Rodgen,   47   Cal.   606; 
eanee"  Ib  insufficient.     Jackson  v.  Bar-  look  at  Senter  t.  de  Bernal,  38  OU. 
tett,  12  Idaho,  *65,  86  Poc.  27fl.  637,     And  as  to  motions  in  the  court 

t>  Lamet  t.  MiUer,  es  CaL  521,  9  below,  seo  Estate  ol  Avoline,  S3  CaL 

PftC.  669.  2&9. 
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and  th«t  a  motion  to  dismiss  for  wont  of  jurisdiction  on  the  ground 
th&t  a  codefend«nt  who  was  not  a  party  to  the  motion  had  not 
been  served  with  notice  of  appeal  from  such  order  was  of  no  avail, 
such  codefendant  not  being  a  necessaiy  party  to  such  appeal,  and 
not  adverse  within  the  rule  of  Senter  v.  De  Bernal.  So  that  the 
true  rule  seems  to  be  that  any  party,  adverse  within  the  well- 
onderstood  rale  of  Senter  v.  De  Bernal,  may  make  the  motion  to 
dismiss,  whether  served  with  notioe  of  appeal  or  not. 

The  motim  to  dismiss  must,  as  a  matter  of  oourse,  be  made  to 
the  supreme  court,  as  the  court  below  has  no  power  to  dismiss  an 
appeal/ 

And  where  the  motion  is  upon  the  ground  that  there  exists  some 
technical  defect  in  the  transcript,  it  must  be  taken  as  required  by 
Rule  XV,  the  operation  of  which  has  already  been  considered.* 
Where  a  motion  to  dismiss  for  some  technical  reason  is  filed,  and 
the  cause  is  submitted  in  briefs  before  the  disposition  of  the  motion, 
the  respondent  may  urge  the  objection  in  his  brief,  and  if  well 
taken  it  will  prevail.* 

An  appeal  may,  of  course,  be  dismissed  on  appellant's  motion 
at  any  time,  with  or  without  notice,  in  the  absence  of  any  infringe- 
ment of  respondent's  rights.  Sometimes,  however,  there  is  a  ques- 
tion as  to  whether  the  person  moving  to  dismiss  is  vested  with  the 
necessary  authority.  Thus,  in  Allen  v.  San  Bernardino  Co.,' 
where  the  county  was  appellant,  and.  represented  by  special  coun- 
sel, the  district  attorney  made  the  nmtion  to  dismiss,  pursuant 
to  a  resoluticai  of  the  board  of  supervisors.  The  court  held  that 
as  between  the  board  and  the  district  attorney,  on  the  one  hand, 
and  an  attorney  claiming  to  be  special  counsel,  on  the  other,  the 
former  are  superior  in  authority,  and  have  a  right  to  control  all 
proceedings  in  a  case  in  which  the  county  is  a  party,  at  least  in 
the  absence  of  an  objection  by  the  attorney  general. 

The  appellate  court  will  dismiss  an  appeal  of  which  it  has  no 
jurisdiction  on  its  own  motion,  whether  there  is  a  motion  or 

*  Younger  t.  Paglee,  60  Cbl.  517  j 
McOarrahan  t.  New  Idria  Co.,  49  Cal. 
331,  11  Morr.  Min,  B«p.  641;  aod  see 

generally  People  v.   Center,  64  Cfel.  '  72   OaL   450,   14    Pm.    18.    The 

236;    Buekman   v.   Wbitner,   29   Cal.  case  of  Woodburj  v.  Nevada  Southern 

555.  By.  Co.,  115  Cal.  85,  46  Pac.   862. 

(  See  aertion  S70,  ante;  and  look  at  120  Cal.   367,  fig  Pae.   650,  and   121 

Cook  V.  Klink,  S  Cal.  84T;  Comatoek  t.  Cal.  166,  S3  Paa.  450,  ia  an  inteTeet- 

Clemene,  10  Cal.  77.  ing  ease  in  Uua  connection. 
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whether  the  point  is  raised  by  counsel  or  not.*  But  if  the  ques- 
tion of  jurisdiction  is  not  inTolved,  the  appellate  court  will  not 
ocmsider  any  ground  not  set  out  in  a  motion  to  dismiss.  Thus,  on 
a  motion  to  dismiss  because  of  a  failure  to  serve  the  notice  of 
appeal  on  all  adverse  parties,  the  supreme  court  declined  to  con- 
sider the  want  of  a  sufficient  undertaking  as  a  ground  for  dis- 
missal, because  it  was  not  raised  by  the  respondent  on  his  motion. 
It  was  pointed  out  that  the  undertaking  may  have  been  waived.* 

An  appeal  in  a  criminal  case  will  be  dismissed  conditionally  upon 
the  failure  of  appellant  to  return  to  the  custody  of  the  sheriff 
within  a  specified  time,  where  it  is  made  to  appear  that  he  has 
escaped  from  custody  and  is  at  large.'* 

§  275.  Dismissal  upon  Btipnlstion. — ^Dismissals  apon  stipola- 
tion  are  authorized  by  Rule  XXIV,  which  is  as  follows : 

"An  appeal  or  writ  of  error  may  be  dismissed  at  any  time  upon 
and  in  accordance  with  the  written  stipulation  of  the  attorneys 
of  record  of  the  respective  parties.  Such  stipulation  shall  be 
accompanied  by  s  certificate  of  the  elerk  of  tfie  court  below,  show- 
ing the  names  of  attorneys  of  the  respective  parties  and  the  date 
and  character  of  the  judgment  or  order  appealed  from.  Upon 
and  in  accordance  with  such  stipulation,  and  upon  order  of  the 
court,  the  clerk  shall  enter  such  dismissal,  and  the  remittitur  shall 
issue  thereon  in  accordance  with  the  terms  of  such  stipulation." 

§  276.  Reinstatement  of  an  AppeaJ  Which  hu  been  Dii- 
missed. — Under  the  rule  which  was  in  force  between  1859  and 
1875  '  (and  perhaps  before  that  period),  it  was  provided  with  ref- 
erence to  appeals '  dismissed  during  the  first  week  of  the  term, 
without  notice,  for  failure  to  file  the  transcript,  that  they  could 
be  "restored  during  the  same  term,  upon  good  cause  shown  or  no- 
tice to  the  opposite  party, ' '  but  that  unless  so  restored  the  dismissal 
was  final.  This  provision  was  dropped  by  the  amendment  to  the 
rules  made  in  1875.'  The  present  rules  do  not  contain  any  such 
provision,  and  by  subdivision  5  of  Rule  IV  it  ia  provided  that,* — 

•  Bienenfeld  v.  Fresno  Milling  Co.,  55  Pae.  599;   alio  iee  People  t.  Bed- 

82   Cal.   425,  22   Pac.   1113 ;   and  «ee  inger,  65  CaJ.  290,  36  Am.  Bep.  32. 
Pedlar   v.    Stroud,   116   Cal.   461,   48  i  See   Eula   in,    11   Cal.   408;    25 

Pac  371:   and  see  aection  272,  onle.  CbJ.  658;   26  CaL  670;   28  CaL  686; 

..     ,,.   „  ,    ,.,  37   CftL   706;    41   Cal.  897;   and  look 
51  Pac.  48;  Clark  v.  Mohr,  125  Cal.  s  Sea  49  Cal   8. 

S40,  58  Pae.  176.  ,  g^  9  p^^;  c    l.  J.  Ml.    Same 

M  People  7.  Elkins,  123  Ckl.  6M,  promion  in  63  CaL  680. 
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"When  an  appeal  has  been  diamissed,  under  the  provision  of 
this  rule,  &  certificate  of  that  fact  ahall  be  transmitted  to  the  clerk 
of  the  court  below,  forthwith,  under  the  seal  of  this  court,  unless 
stayed  by  an  order  of  the  court." 

It  is  not  to  be  doubted,  however,  bat  that  in  a  proper  case  the 
court  would  have  the  power  to  relieve  a  party  against  a  diamisaal 
taken  a^nst  him  through  accident,  mistake,  surprise,  or  ex- 
cusable negligence,  upon  proper  application  therefor.*  The  appli- 
cation, however,  would  have  to  be  made  before  the  going  down 
of  the  remittitur,  which  would  not  be  recalled  unless  "improvi- 
dently"  issued.* 

Upon  application  to  reinstate  an  appeal  dismissed,  it  would 
have  to  be  shown  in  addition  to  the  other  facts  that  the  appeal 
was  taken  in  good  faith,  and  that  in  the  opinion  of  counsel  the 
record  shows  substantial  erron.* 

Where  &  motion  to  reinstate  an  appeal  has  been  denied,  it  can- 
not be  known  unless  leave  has  been  given  by  the  court  to  re- 
new it.* 

§  277.    When  a  Dismissal  is  a  Bar  to  a  Sabseqnent  Appeal— 

The  old  Practice  Act  contained  no  provision  upon  this  subject. 
It  was  provided,  however,  by  rule  of  court  that  the  appeal  could 
be  dismissed  during  the  first  week  of  the  term,  without  notice,  if 
the  appellant  failed  to  file  the  tranaeript  as  required;  that  an  ap- 
peal so  dismissed  could  be  reinstated  during  the  same  term  upon 
notice  and  upon  good  cause  shown;  ^  but  that  "unless  so  restored 
the  dismissal  shall  be  final,  and  a  bar  to  any  other  appeal  in  the 
same  cause."  This  provision  was  in  foroe  from  1859  (and  per- 
haps earlier)  until  1870.'  In  1870  the  words  "«nd  a  bar  to  any 
other  appeal"  were  dropped.*  But  the  words  "unless  so  restored 
ihe  dismissal  shall  be  final"  were  retained,  and  were  doubtless 
equivalent  in  effect  to  the  prior  provision.  In  1875  the  whole 
provision  was  dropped,*  and  it  has  not  been  restored. 

The  provision  above  quoted  applied  in  terms  only  to  dismissals 
made  during  the  first  week  of  the  term  without  notice.*  But  0  for- 
tiori, 8  dismissal  for  failure  to  file  the  transcript,  made  upon  no- 

•  Upon     propel     spplieation,     see  ^  See  leotion  2TS,  ante, 

W*kh  T.  Kmaej,  47  Cal.  414.  '  See  Rule  III,  11  Cal.  408;  2S  Cal. 

•  See  Bowland  t.  Kreyenbageo,  34  658;  2«  <M.  S71;  2S  Cal.  686. 
Cal.  52;  and  aee  sectioo  293.  •  See  37  Cal.  706;  41  CaI.  607. 

•  Hagar  v.  Mead,  25  Cal.  598 ;  Dor-  *  See  49  CaL  S. 

land  V.  MeGITl^^  45  CaI.  18.  •  See  52  CfcL  679;   and  9  Paa.  a 

T  8e«  Be«a  t.  Alliaon,  H  CaJ.  489.      L.  J.  841. 
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tice,  was  a  bar.  Under  the  above  rules  it  became  well  settled  that 
a  dismissal  for  failure  to  file  the  transcript  was  equivalent  to  an 
affinaanoe  of  the  judgment,  and  therefore-  a  bar  to  a  second  ap- 
peal.* There  was  no  proTisicm  in  the  mles,  however,  that  a  dis- 
missal for  failure  to  file  the  undertaking  or  to  file  or  serve  the 
notice  of  appeal  should  be  equivalent  to  an  affirmance  or  should 
operate  as  a  bar  to  a  second  appeal.  And  the  decisions  were  that 
it  did  not  so  operate.' 

As  above  stated,  the  mle  with  reference  to  the  operation  of  a 
dismissal  was  dropped  in  1875.  This  was  probably  because  the 
Code  of  Civil  Procedure  contained  a  provlMon  upon  the  subject. 
This  provision  is  in  section  955,  which,  eis  first  enacted  and  as  still 
in  force,  is  as  follows : " 

"Sec.  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirmaucd 
of  the  judgment  or  order  appealed  from,  unless  the  dismissal  is 
expressly  made  without  prejudice  to  another  appeal." 

The  only  cases  found  since  this  section  went  into  operation  are 
in  relation  to  the  failure  to  file  the  transcript  in  time.'^  And 
it  is  held  that  a  dismifisal  for  such  cause  is  a  bar  to  a  second  ap- 
peal.* The  language  of  the  provision  is  very  broad,  and  would 
seem  to  apply  to  dismissals  for  any  cause,  including  a  failure  to 
aerve  or  file  the  notice  of  appeal  or  to  file  the  undertaking.  It  was 
probably  in  view  of  this  provision  that  the  mle  was  adopted  that 
where  the  undertaking  had  not  been  filed  or  the  notice  had  not 
been  served  or  filed  no  appeal  had  been  taken,  and  consequently 


•  Kartb  t.  Light,  15  Cal.  334 
Chamberlia  v.  Beed,  16  CaJ.  207;  How- 
knd  T.  KrejenlKigeD,  24  Cal.  52. 

'  Martinei  y.  Oall&rdo,  R  Cal.  155 
Earth  \.   Light,   15   Cal.  324;   Bom- 


'^  So  far  aa  can  be  gathered  from 
the  report  of  the  oiss  of  Colnmbet  t. 
Pacheco,  4a  Cal.  650,  the  first  appeal 
WBB  not  diimissed,  but  waa  abandoned 
b;  counsel.  Attention  does  not  aeem 
have  been  called  ( 


D.ol.nj  V.  Moore,  »  C"!   81      A  d»       ^   ,„  '      '^   „«T,.ti„„    U.t    di.- 


-;-      "             i-   ■  ,  .■       _       V  ij   I.  •"    ""   eiprMS    rwervation    that    dis- 

n.».l  upon  ■l.pnl.Oon  »u  Md  i.  „|„j  i,  Vlbonl  pr.jodie,.  lb,  .p- 

0.bom   T.    E..d™to,,   6   QJ.    175,  ^^  ,,  „  .U™....  ot  lb,  j.dgm.it 

...  ..  b,  ^Mmt  to  ..  .fflrnlin^,,  J,               .ppe.M   from,     si,  Moln- 


But  the  oontrary  waa  held  in  Chase 
Beiaud,  20  Cal.   138. 


toBh  etc.  Co.  V.  Flathead  Co.,  32  Mont. 
""■    *]  Pac.  2" 


T*  Section    397,    HUIs'    Annotated  ■  Spinetti  v.  Brignardello,  64  Cal. 

Code  of  Colorado.     See,  also,  Beetion  521;    Smith  v.   Arnold,   80  Cil.  234; 

4823,  Bevifled  Codes  of  Idaho;  section  Page  v.  Latham,  00  Cal.   601;  Gari- 

7117,  Revised  CodeB  of  Montana  {boc-  baJdi   v.   Garr,   97   Cal.   253,   32  Pac. 

tion  1741,  Code  of  Civil  Procedure);  170;   Barnhart  v.   Edwards,   128  CaJ, 

section  555,  Lord's  Oregon  Laws;  sec-  572,  81  Pac.  176;  Thomas  v.  Superior 

tiona   1734   and    1735,    Hem,    &    Bal.  Court,  6  Cal.  App.  629,  92  Pac.  739, 

Code   of   Washington    (sections   6518  Also    Coffin   i.    Edgiogton,   2   Idaho, 

and  6519,  BaL  Code).  627    (595),  23  Pac.   80. 
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that  a  motion  to  dismiss  would  be  denied.  Whether  th&t  mle  pre- 
vails has  been  considered  elsewhere.*  If  not,  it  is  thought  the 
language  of  section  955  is  broad  enough  to  ootct  the  case  of  appeals 
dismissed  for  failure  to  file  or  serve  the  notice  or  to  file  the  under- 
taking. But  the  court  will  probably  dismiss  appeals  for  snch 
causes  "without  prejudice  to  another  appeal,"  if  its  attention  is 
called  to  the  matter  at  the  hearing.  The  only  case  that  throws 
any  light  upon  the  proposition  is  that  of  Estate  of  Rose."  The 
first  appeal  was  disnuseed  because  prematurely  taken.***  The  re- 
spondent contended  that  this  was  a  bar  to  another  appeal,  because 
of  the  effect  of  section  955,  but  the  court  thought  otherwise,  say- ' 
ing: 

"The  bar  of  section  955  of  the  Code  of  Civil  Procedure  will-ap- 
ply where  the  dismissal  is  for  want  of  prosecution  (unless  it  be 
expressly  made  'without  prejudice'),  or  where  it  is  on  the  merits; 
but  an  appeal  dismissed  because  there  was  nothing  to  appeal  from 
will  not  preclude  another  appeal  in  the  same  case,  when  a  record 
shall  have  been  made  up  from  which  an  appeal  can  be  taken." 

In  Britzman  v,  Bnmham,*°  where  the  appeal  was  dismissed  for 
some  technical  defect,  the  court  said : 

"Had  the  judgment  appealed  from  been  entirely  void,  I  do  not 
suppose  such  a  dismissal  would  have  made  it  a  valid  judgment, 
but,  as  it  was  merely  erroneous,  such  dismissal  did  have  the  effect 
of  putting  it  b^ond  attack  for  any  error  which  could  have  been 
availed  of  by  the  appellant  on  that,  appeal." 

But  a  dismissal  of  an  appeal  from  the  judgment  would  not  be  a 
bar  to  an  appeal  from  an  order  denying  a  motion  for  new  trial.'* 

A  new  appeal  may  be  taken  at  once,  after  the  order  of  dismissal 
without  prejudice,  even  before  the  filing  of  the  remtHrtur."         / 

*  See  wction  2TE,  ante. 

»  SO  CbL  Ifia,  E2  Fae.  SO. 

M>  Estate  of  Bom,  72  CaL  &77,  46 

"^mci.!!!.  m.™  lb.  .pp«J    „"S,"^SJ<=»''"'^"'""' 

is  abKiIutelj  Toid,  the  duminaJ  must 
be  withant  preiudice,  niuw  the  court 
is  without  junsdictioii  to  make  axij 
Maw  Trial— CT 
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CHAPTER  XLIX. 

BTJLES  OF  PRACTICE  AND  DECISION  IN  THE  AFPEIiLATE 

COURTS. 

I  278.    Ihitj  of  eouDHl  in  tha  preKntetion  of  the  com. 

I  279.    Wltat  points  will  be  decided  b/  the  eoini— Wftlm  of  points  bf  coiuimL 

I  280.     Afpunent  in  tlie  appellate  court  upon  points  not  mode  In  Uio  trial 

I  281.  One  who  does  not  appeal  cannot  avail  himself  of  bttotb  in  the  reeord, 
or  be  affected  iij  sn  appeal  to  which  be  is  not  a  party. 

I  S8S.  A  part;  wiU  not  be  hsard  on  an  appeal  from  a  judgment  or  order  to 
whid)  he  contented  in  the  eoiurt  below. 

I  283.  The  appel]nt«  court  is  confined  to  the  record  before  it,  which  it  hu 
no  power  to  change. 

i  2M.  A  rig-ht  deciBon  will  not  be  reveraed  beeanae  It  wsa  baaed  on  a  wrong 
teason-^Wbere  the  reason  of  a  deeision  does  not  appear,  it  will  be 
presamed   to   have  been   adequately   supported,  if   such   a  tnpport 

I  289.  Presomption  is  In  favor  of  the  action  of  the  court  below — The  par^ 
alleging  error  must  make  it  alBrmetiTelj  appear. 

I  286.  A  judgment  or  order  will  not  be  reversed  for  an  error  that  wai  not 
InjurioDS  to  the  appellant. 

I  287,  'Where  »tot  is  shown  injury  will  be  presumed  unless  the  eontrary 
affirmatively  appears. 

I  S88.  Where  there  is  a  subBtactial  conflict  in  the  evidence,  the  appellate 
court  will  not  disturb  the  dedsiaa  of  the  court  below. 

I  28ft.  An  exercise  of  discretion  by  the  court  below  will,  on  appeal,  be  dis- 
turbed only  fen'  an  abuse  tberwf . 

I  290.     Btare  deciiit. 

I  2ftl.    Law  of  the  eaae. 

I  £92.     Behearings. 

I  293.     Samittitvr. 

I  294.    Miscellaneous  matten. 

§  278.    Duty  of  Oonnael  in  Presenting  Oaie.* — Tbe  rules  of  the 
ooiirt  require  briefa  to  be  filed,  and  sometimes  an  oral  ar^ment 

I  Section    282    of    tha    California  practices  in  the  appellate  courts  and 

code  prescribes  and  de&nea  the  duties  hae   to   do   with   the   presentation   of 

of   attorneys  and   eouneelora   of  law,  causes   therein   is   amenable   to   Uwbs 

and    section    27S    of    the   same    code  pravisions;     and     while     no     speciflc 

requires   upon  admissions  an  oath  to  penalty   is   attached   to   the  violation 

"faithfully  discharge  the  duties"  as  of  the  oath,  or  the  failure  or  refusal 

thus  preeoribed.    Every  attorney  who  to  perform  any  of  the  dutjea  tbna 
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in  additioD."    The  failure  to  file  briefs — poiDts  and  authorities, 
BO  called — as  required  by  the  rules,  in  ground  for  affirming  the 


prescribed,  eze«pt  mspenaion  or  din- 
bannent,  tlie  courts  sometimea  inflict 
upon  those  ftttomejB  irbose  conduct 
is  flagrantly  derelict,  without  being 
corrupt  or  deserving  of  more  severe 
pimislimeiit  (see  section  2ST,  Cod«  of 
Civil  Procedure),  certain  minor  pen- 
alties, which  appear  to  be  more  or 
lew  fitted  to  the  derelictioa  in  qu»- 
tion.  The  power  of  the  eovit  in  this 
respect,  in  the  present  state  of  the 
law,  i«  far  short  of  being  adequate, 
and  disregard  of  those  well-under- 
stood  mlea  of  professional  ethics 
whieh  members  6f  the  beach  and 
bar  are  accustomed  to  regard  as  more 
or  less  indispensable  to  the  proper 
presentation  of  eases  in  the  higher 
courts,  more  often  pass  with  not  even 
a  rebuke,  where  the  state  of  the  law 
is  such  as  to  render  aaj  notice  at  all 
worse  than  futile.  Moreover,  the 
courts  no  doubt  refrain  from  bestow- 
ing well-merited  punishment  in  many 
instances  because  of  the  fact  that 
the  punishment  within  their  power 
falls  heaviest  upon  the  client,  who  ia 
uBualiy   innocent   of   fault. 

Nevertheless,  the  supreme  court  baa 
always  demanded  conformity  with 
the  mlea  of  conduct  prescribed  by 
the  code,  and  oftentimee  demand  con- 
formity with  those  not  so  prescribed, 
bnt  equally  well  uoderetood  and 
recognized,  and  to  secure  such  con- 
formity sometimea  impose  penalties. 
Thus  in  Sears  t.  Starbird,  75  Cat.  01, 
7  Am.  St  Bep.  J23,  Ifi  Pac.  631,  the 
court  set  aside  the  submission  of  the 
ease,  and  struck  appellant's  brief 
from  the  flies  because  of  disrespeet- 
ful  language  therein  directed  to  the 
trial  judge.  So  in  Sharp  v.  Hoffman, 
79  Cal.  404,  21  Pac.  846,  where  one 
of  the  attorneys  was  guilty  of  a  aimii- 
lai  ofTense,  the  court,  by  Mr.  Com- 
missioner Qibson,  said: 

"The  explanation  of  appellant's 
counsel  of  his  reflection  in  lus  brief 
upon  the  trial  judge  is  hardly  suffi- 
cient. We  can  easily  conceive  of  a 
ease   where   counsel,   in    the   beat    of 


argument,  during  the  excitement 
incident  to  a  trial,  might  exceed  the 
bounds  of  propriety  and  be  excusable, 
but  find  it  more  difBeult  whm  coun- 
sel, after  the  excitement  of  the  trial 
has  passed,  and  the  asperities  it  may 
have  engendered  been  smoothed  l:^ 
the  hand  of  time,  deliberately,  in  the 
quietude  of  his  chambers,  pens  in  his 
brief  that  whieb  is  »  repr^ensible 
breach  of  the  duty  he  owes  the  court 
and  baa  sworn  to  perform." 

So  in  San  Diego  Water  Co.  v.  San 
Diego,  117  Cal.  556,  49  Pac.  S82,  the 
appellant's  brief  was  ordered  striclien 
from  the  files  because  of  its  "scan- 
dalous and  impertinent"  character 
reflecting  upon  the  trial  judge.  So 
in  People  v.  Phelan,  123  Cal.  551,  56 
Pae.  424,  where  counsel  were  criti- 
cised for  unfounded  reflections  upon 
the  trial  court.  So  in  Gage  v.  Qnn- 
ther,  136  Cal,  333,  89  Am.  Bt.  Bep. 
141,  63  Psc.  710,  the  brief  of  appel- 
lant was  stricken  from  the  files  as 
containing  disrespectful  language. 
And  see  Friedlander  t.  Sumner  Co., 
61  Cal.  lie. 

la  The  present  rales  as  to  filing 
points  and  authorities  are  as  follows; 

(Rule  TI:)  "4.  Thirty  days  after 
the  filing  of  the  transcript  the  appel- 
lant shall  file  with  the  clerk  hia 
printed  points  and  authorities,  and 
with  it  proof  of  the  service  of  one 
copy  thereof  upon  the  attorney  or 
attorneys  of  each  respondent  who 
shall  have  appeared  separately  in  the 
superior  court.  Within  thirty  days 
after  the  service  of  appellant's  points 
and  authorities,  the  respondent  shall 
file  and  serve  his  printed  points  and 
authorities;  and  within  ten  days 
after  service  of  respondent's  points 
the  appellant  may  Ble  a   reply. 

"In  criminal  cases  the  appellant 
shall  file  bis  points  and  authorities 
(with  proof  of  service  of  a  copy 
thereof  on  the  attorney  genenl) 
within  ten  days  after  the  filing  of  the 
transcript.  The  attorney  general 
shall   file    and   serve   his   points    and 
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judgment,*  or  dismissing  the  appeal.'    And  sometimes  when  there 

autboritiM  within  ten  ds-jn  ft  f tor 
■erviee  upon  him  of  the  sppeUant'i 
paints,  and  within  five  dajg  there- 
after the  appellant  maj  file  and  e 


(ExtenaioD  of  Time:)  "S.  The 
time  above  limited  for  filing  point* 
and  authorities  shall  not  be  extended 
except  bj  order  of  the  court  upon 
etipulatioD  of  the  parties,  or  an  aJfl- 
davit  flbowins  good  csnae  therefor. 
No  brief  shaU  M  filed  after  oral  ar- 


AUtborites  the  chief  juatice  to  make 
orderB  extending  time  to  file  briefs. 

Subdivision  6  of  Rule  II  provideB 
.  for  the  filing  of  twent7-one  copies 
(the  same  aa  the  tT&aecript). 

(Calendar  for  Oral  Argument;) 
"Rule  IV.  Thirtj  daTs  after  the  eom- 
m  en  cement  of  a  tegular  session  the 
,  clerk  shall,  unless  otherwise  ordered 
b;  the  court,  place  on  the  ettlendar 
for  oral  argument  all  eatea  which 
have  been  continued  for  such  arga- 
ment,  and  also,  in  the  order  in  which 
the  transcripts  were  filed,  all  cases  in 
which  points  and  authorities  are  on 
file,  and  alao  all  motions  and  original 
proceedings  pending  and  not  under 
■ubmission.  CaMs  in  certiorari  shall, 
after  the  record  is  brought  up  by  the 
return,  be  subject  to  the  same  rules 
with  respect  to  argument  and  sub- 
mission aa  cases  oa  appeal."  144 
Cal.  xliii. 

(Oral  Argument:)  "Bule  XIZ. 
No  more  than  one  eoansel  upon  a 
side  will, be  heard  npon  oral  argn- 
inent,  except  when  otherwise  ordered; 
but  each  defendant,  or  intervener, 
who  appeared  separately  in  the  court 
below  may  be  heard  through  his  own 
eouDsel,  unless  the  court  otherwise 
order.  The  counsel  for  each  party 
shall  be  allowed  only  one  hour,  unless 
an  extension  of  time  is  ordered  be- 
fore the  argument  begins."  144  Cal. 
xlviii. 

Under  Bule  ZXVI  all  applications 
for  prerogativB  writs,  as  nvindamus, 
eertiorari,  prohibition,  procedendo, 
and  all  applicationa  of  an  ex  parte 
eharaotei  Are  required  to  be  accom- 


panied with  A  memorandam  of  aa- 
thoritiee  in  support  thereof. 

Briefs  are  required,  under  Bule 
ZVII,  to  be  printed  in  the  same  form 

as  transcripts. 

tinder  tne  provisions  of  Bule  ZII 
the  clerk  of  the  appellate  court  is 
authorized,  upon  the  deposit  of  the 
necessary  fun  as,  together  with  a  eoi^ 
of  the  transcript,  to  have  the  SAme 
printed.  When  this  is  done  the  time 
within  which  points  And  authoritiea 
require  to  be  filed  and  served  com- 
mences to  run  from  the  date  of  the 
filing  of  the  printed  copy. 

In  this  connection,  it  may  not  be 
out  of  place  to  note  that  as  tiiis  is  a 
rule  intended  for  the  convenience  of 
litigants,  it  must  be  strictly  complied 
with.  Failure  to  make  the  deposit 
required  may  result  in  a  dismissal  of 
the  appeal  Just  as  though  no  attempt 
had  iH^n  made  to  comply  with  the  re' 
quirement  as  to  filing  a  transcript  at 
all.  But  failure  to  make  such  de- 
posit may  be  excused,  as  where  there 
was  AS  understanding  between  the 
attorney  for  appellants  and  the  clerk, 
and  the  attorney  relied  upon  su£h 
undentanding  although  the  same  was 
unauthorized  on  the  part  of  the  clerk. 
Ward  V.  Healj,  110  Cal.  587,  42  Pae. 
1071. 

1  Hickinbotbam  v.  Monroe,  2S  Cal. 
489;  Holm  v.  Boach,  25  Cal.  37; 
Edmonson  v.  Alameda  Co.,  24  Cal. 
349;  Brewster  v.  Johnson,  SI  Cal. 
222;  M.  H.  C.  t  M.  Co.  y.  Woodbury, 
10  Cal.  188;  Estate  of  Montgomery, 
59  Cat.  5S3;  Paris  v.  I^mpson  73 
Cal.  190,  14  Pac.  874;  Scott  v.  Sow- 
den  (Cal.),  IB  Pac.  768;  Peek  y. 
Peek,  75  Cal.  298,  IT  Pac.  213; 
Drexler  v.  Tobacco  Co.,  7S  Cal.  624, 
21  Pac.  372. 

The  rule  has  undergone  a  material 
change  since  the  decision  of  the 
earlier  oaees  above  noted.  In  Peek 
V.  Peek,  75  Cal.  298,  17  Pac.  213,  the 
court  set  aside  an  order  of  submission 
to  enable  the  respondent  to  submit  a 
brief,  having  delayed  doing  so  be- 
cause of  the  neglect  of  the  attorney 
for  appellant  to  file  points  and  au- 
thorities. Mr.  Commissioner  Hayne, 
for  the  court,  justified  this  ruling  on 
the  ground  of  order  in  the  dispatch 
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is  BO  appearance  for  the  appellant  when  the  cause  is  called  for 
argument,  the  court  affirms  the  judgment,  alUiough  briefs  are  on 


of  the  bneinefiB  of  thft  oourt,  »nd 
while  diMouTftging  saeh  neglect,  lug- 
geated  a  departure  from  the  rule  to 

tiie  extent  of  litnitisff  briefi  filed  out 
of  time,  or  after  the  expiration  of 
time  required  bj  the  rnle,  or  without 
permisuon  of  the  court,  to  stand  onlj- 
as  an  argument  upon  the  merits,  all 
technical  points  being  taken  to  have 
been  waiv^,  and  this  suggestion  was 
adopted.  This  case  thereupon  be- 
came the  leading  one  upon  this  point. 
In  the  later  «ase  of  Campodonico  t. 
Oregon  Imp.  Co.,  S5  Cat.  21H,  24  Pae. 
746,  the  court  finally  repudiated 
whatever  remained  of  the  old  rule 
which  prescribed  affirmance  as  a 
penalty  in  all  cases,  and  limited  it  to 
cases  alone  where  the  merits  sug- 
gested affirmance;  or,  in  fact,  any 
penalty  at  all,  except  that  the  court 
may,  in  its  discretion,  refuse  the  ap- 
pellant the  privilege  of  an  oral  argu- 

In  Shafer  v.   Beschn,  E4  Or.   ET3, 

101  Fae.  869,  the  failure  of  appellant 
to  file  bis  brief  witbin  the  time  fixed 
by  Rule  XXXVII  (61  Pae.  lii),  or 
to  apply  for  an  extension  of  time 
for  the  purpoae,  was  held  to  require 
an  afflrmance  of  the  judgment.  To 
same  effect,  see  Commercial  Nat. 
Bank  v.  Temple  (Or.),  109  Pac.  129j 
Buckner  v.  Oklahoma  Nat.  Bank,  25 
Okl.  472,  lOG  Pac.  959;  Beeves  &  Co. 
T.   Brennan,   2S   Okl.   344,   106   Poe. 

*' Williams  v.  HaU,  24  Ca).  156; 
Fowler  i.  Harbin,  23  Cal.  630;  Peo- 
ple T.  O'Brien,  30  Cal.  SS6.  But  if 
any  brief  at  all  be  on  file  at  the  time 
the  motion  is  made  to  dismiss  for 
want  of  a  brief  of  points  and  author- 
ities, the  court  will  not  examine  it  to 
ascertain  whether  it  is  a  sufficient 
compliance  with  the  rule  requiring 
points.  Gregory  v.  Diggs,  108  CaL 
123,  41  Pae.  34. 

Also,  Uillespie  v.  FriabJe,  27  Okl. 
861,  112  Pac.  S68;  Leavitt  v.  Bank, 
26  Oki.  J64,  100  Pac.  71;  Pred 
Miller  Brewing  Co.  v.  Kelly,  27 
Okl.  461,  112  Pac.  883;  Waverly 
Inv.  Co.  T.  Enid,  27  Okl.  553,  112 
Pae.  9flS;  Homer  v.  Goltrv,  23  Okl. 
909,  101  Pac.  1111;  £>es  Moines  Ins. 


Co.  T.  Doggett,  87  Okl.  622,  111 
Pac.  BS2;  Missouri  etc.  Go.  v. 
Wortraan,  27  Okl.  455,  112  Pac. 
1017;  Le  Breton  v.  Svrartzel,  14  Okl. 
521,  78  Pac.  323;  Walker  v.  Hanne- 
wincle,  £4  OU.  152,  103  Pae.  S8S. 
In  Homer  v.  Qoltry,  23  Okl.  905, 
101  Pac.  1111,  failure  to  file  the 
brief  of  the  plaintiff  in  error  within 
the  presoribM  time  was  held  to  re- 
quire the  dismissal  of  the  petition 
in  error.  In  Hass  v.  McCampbell, 
27  Okl.  290,  111  Pac  543,  the  pe- 
tition in  error  was  dismissed  for 
failure  to  serre  briefa  as  required 
by  Rule  Vll.  In  Roof  v.  Franks, 
26  Okl.  392,  110  Pae.  1098,  the  vrrit 
of  error  was  diamiBsed  for  failure 
of  tbs  brief  to  set  out  the  instruc- 
tions alleged  to  have  been  erroneous, 
totidem  varbit,  as  required  by  Bule 
XXV  (95  Pac.  viii).  And  see  Lynn 
V.  Jaekson,  26  Okl.  852,  110  Pae. 
727,  to  same  effect.  The  same  rule 
requires  that  where  error  in  tbe 
admission  or  rejection  of  ovidence 
is  alleged,  the  evidence  must  be 
set  out  in  full  substance  in  the 
brief;  and  in  Qreat  Western  etc.  Co. 
V.  DavMson  etc.  Co.,  26  Okl.  626, 
110  Pec.  1096,  the  petition  in  er- 
ror was  dismissed  for  failure  to  com- 
ply with  the  rule  La  this  reepect; 
Terrapin  v.  Barker,  26  Okl.  93,  109 
Pac.  931,  to  same  efFect.  Also,  In- 
dian etc.  Co.  T,  Taylor,  25  Okl.  542, 
106  Pac  863.  In  Mo'nnington  v. 
Cotteral,  £6  Okl.  817,  110  Pac.  662, 
the  appeal  was  dismissed  for  failure 
of  plaintiff  in  error  to  prepare,  servo 
and  file  a  brief  as  required  by  Rule 
VII  (95  Pac.  vi).  And  see  Cooper 
V.  Chapman,  26  Okl.  600,  110  Pae. 
732;  School  District  v.  Shelton,  26 
Okl.  229,  109  Pac.  67;  Leavitt  v. 
Commercial  National  Bank,  26  Okl. 
164,  109  Pac.  71;  Baker  v.  Phelps 
(Okl.),  lOB  Pae.  72;  and  see  Com- 
mercial National  Bank  v.  Temple 
(Or.),  109  Pac.  129;  A.  P.  Sbarp- 
Icigh  V.  Prilcbard,  25  Okl.  808,  108 
Pac.  360;  Barker  v.  Forrest  (Okl.), 
108  Pac  407;  Butler  v,  Stinson, 
£6  Okl.  216,  108  Pac.  1103;  Davis 
V.  Elliott,  25  Okl.  433,  108  Pac. 
838;    BadOi  v.  Smith,  55  Or.    128, 


Digitized  ByGOOgle 


S  278         BDi^BS  or  PB&cnoB  in  thz  appellate  ooubts.  1542 

file;**  but  it  is  quite  oommon,  under  saoh  circtunatazicea,  for  the 
case  to  be  continued,  if  thei«  be  no  objection  by  ibe  o[^>osing  coun- 
sel.  If  there  be  neither  briefa  nor  oral  argument,  the  court  will 
not  look  into  the  record  to  Bee  whether  any  errors  have  been  com- 
miMed.  This  haa  frequently  beoi  announced.  Thus  in  Brown  v. 
Toltes,*  where  no  brief  was  filed,  Murray,  G.  J.,  delivering  the 
opinion,  said:  "The  counsel  for  the  appellant  has  not  adduced 
any  an^^unen't,  or  vouchsafed  any  reason  for  his  position ;  and  we 
caunot,  without  aome  reason  or  reference  to  the  testimony,  be  ex- 
pected to  w«de  through  the  record  to  find  argument  or  invent  pre- 
texts for  reversing  the  cause.  If  &  party  complains  of  error  and 
seeks  a  reversal,  it  is  due  to  us  that  he  should  show  wherein  the 
error  consists.  We  cannot  he  expected  to  act  in  the  double 
capacity  of  oounsel  and  judges."  So  in  Edmonson  v.  Alameda 
County,*  where  the  cause  was  submitted  without  oral  argument 
upon  briefs  to  be  filed,  and  the  appellant  failed  to  file  his  brief, 
the  judgment  was  affirmed,  and  Sawyer,  J.,  deliv^ing  the  opinion, 
said:  "This  court  will  not  perform  the  duties  of  counsel;  it  will 
not  examine  a  record  to  see  if  it  can  find  any  errors  upon  which  to 
reverse  a  judgment.  If  the  appellant's  counsel  does  not  choose  in 
some  form  to  call  the  attention  of  the  court  to  the  points,  provi- 
sions of  the  statute,  and  the  authorities  upon  which  he  relies,  the 
judgment  will  be  afSrmed. "  So  in  Brewster  v.  Johnson  •  the  court 
said:  "There  was  no  oral  a:%ument  of  the  cause,  nor  has  either 

105  Pac.  706;  W«lker  v.  Hann0-  tbe  time  within  which  briefs  moBt 
winde,  24  Okl.  15::,  103  Pae.  585.  be  filed.    Flanagan  r.  Jones,  S4  Or. 

Sometimes,     however,     the    drccm-  271,  102  Pac.  301. 

stances  justif7  the  court  in  overlook-  A  motion  to  dismiis  for  fallare  to 

ing   the   failure    of    the    parties    to  file  briefs  will  be   granted  where  no 

comply      with      the      rule      requiring  reBpouse    is    m«de     to     tbe     motion. 

briefs  to  be  filed  within  a  fixed  time.  Beker  t.  Pbelps   (Okl),  lOB  Pac.  72. 

Thus,  in  Campbell  v.  Order   of  Wash-  »•  Section    1253,   Penal   Code,   pro- 

ington,  53  Wash.  3B8,   102  Pac.  410,  vides    that    "the    judgment    may    be 

a    day's     delay    was    excused.      And  aSirnied  iC  tbe  appellant   fail  to  ap- 

see   Sbarkey   v.   Portland    (Or.),    106  pear,  bnt  can  be  reversed  only  after 

Pac.    331;     State    v.    McDonald,     55  argument,  though  the  respondent  &il 

Or.  419,  103  Pac.  512,  104  Pac.  S67,  to    appear."     In    People    v,    Albitre, 

106  Pac.  444;  Ricbari^aon  v.  Hark-  153  Cal.  367,  95  Pac.  653,  the  aupe- 
nesa,  59  Wash.  474,  110  Pac.  9;  rior  court  held  that  under  tbe  provi- 
Brewer  v.  Howard,  59  Wash.  580,  sions  of  this  section  "the  failure  of 
110  Pac.  384;  Price  v.  Wnner  defendant  to  file  a  brief  or  appear 
(Or.),  Ill  Pae.  49;  and  see  Troy  on  oral  argument  constitutes  tinder 
fete.  Co.  V.  Drivers  etc.  Co.,  13  Cal,  our  law  sufficient  reason  for  affirm- 
App.  115,  109  Pac.  36.  ing  the  judgment  and  ordei." 

Engagementa    in    cauees    in    otber  *  7  Cal.  398. 

courts   afford    no    excuse    for   failure  s  24  Cal.  349. 

to  comply  with  the  lule  prescribing         •  SI  OaL  222. 
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party  filed  poiutB  and  aTitboritieB.  We  decline  to  perform  the  duty 
of  oounsel  by  examining  the  record  to  aso^taiii  if  possible  enw 
may  not  have  intervened  in  the  court  below.  If  aji  appellant  omits 
to  point  oat  tb«  eiron  of  which  he  complains,  the  jadgment  will 
be  affirmed  without  looking  into  the  reoord.  Judgment  afSrmed 
wiUi  twenty-five  per  cent  damages* ' ' 

And  the  rule  does  not  apply  solely  to  the  appellant,  but  the 
respondent  is  equally  governed  by  it,  and  the  court  has  npon  occa- 
sion declined  to  congider  that  there  was  any  defense  to  an  appeal 
where  counsel  for  respondent  failed  to  submit  a  brief,  and  cases 
have  even  been  affirmed  where  the  only  ground  was. insufficiency  of 
the  evidence,  without  examination,  beoaose  of  such  failure.  Thus 
in  Bichter  v.  Fresno  Canal  Co. "  the  court  said : 

"But  as  the  respondent  has  not  ae&i  fit  to  file  a  brief  or  to  ai^ue 
the  case  orally,  we  do  not  feel  called  upon  to  perform  the  duty  of 
counsel  by  hunting  through  the  record  for  the  purpose  of  discov- 
ering evidence  to  support  the  findings." 

But  there  may  be  suEKcient  excuse  for  failure  to  argue  an 
appeal,  <v  even,  if  the  judgment  or  order  appealed  from  have 
be^i  affirmed,  to  reinstate  the  appeal.  This  is  particularly  the 
case  in  criminal  appeals  And  in  capital  cases.  Thus  in  People  v. 
Busby,^'  the  appeal  of  defendant,  convicted  of  murder,  was  placed 
upon  the  calendar,  called  for  ai^ument,  and  no  appearance  having 
been  made,  affirmed  without  examination  of  the  record.  After- 
ward, counsel  for  appellant  having  petitioned  for  the  reinstate- 
ment of  the  ease,  upon  a  showing  that  he  had  been  unable  by 
reason  of  illness  to  appear  for  ai^ument,  which  sickness  also  pre- 
vented the  filing  of  a  brief,  the  court  expressed  its  readiness  to 
grant  such  petition  upon  the  showing  made,  if  counsel  had  pointed 

T  And  lee,  sIbo,  Belloe  t.  Bogera,  25  Okl.  472,  106  F»e.   S59;   BeevM 

0  CbL  123;  WiUiami  t.  HaU,  24  Cal.  v.   Breonao,   £5   Okl.    644,    106    Pac. 

156;  People  t.  Leehon,  S  Pae.  C.  L.  959;   Butler  v.  Stinion,  26  Okl.  216, 

J.  550;  People  T.  Bomargie,  8  Pac  C.  108   Pac.    1103;    Ellis   t.   OutteT,    25 

L.  J.  170.  OkL   469,    108     Pae.     957;     Missouri 

T>  101   Cal.  68S,   36  Pac   96;   and  etc   Co.   v.   Long,    27    Okl.   456,    112 

alao  DaviB  y.  Hart,  103  Cal.  530,  37  Pac.  991. 

Tb^.    486;     Kelly   t.   Bradbury,    104  It   is  probable,   however,   that   this 

Cal.    237,    37    Pae.    S72;    MoimtaiQ  rule    is    subject   to   the   qnaliBcatioD 

ToDDel  Co.   T.  Bryan,    111    Cal.    30,  gaggeated    in    Butler    v.    McSpadden, 

48    Pae.   410;    lAwrence   T.   Johnson,  tupra,   to   the  eflfect   that   the   appel- 

131   CaL    175,     «3     Pac.     176.     Also,  lant'e,   or  plaintiff's    in    error    brief 

Flanagan  t,  Davis,  27  Okl.  422,  lli  should  apfwar  to  sustain  bis   anigu- 

Pae.  '990;    Butler   v.   McSpadden,   25  menti  of  error,  and  justify  s  reversal. 

OkL  4S5,  107  Pac.  170  (leading  ease.  n  113  CaL  181,  4S  Pac  191. 
8m  owe   eited)j   Bucknei   v.  Bank, 
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out  in  the  same  any  error  ia  ih«  reoord,  or  taiy  plaunble  claim  of 
error.  Th«  supreme  conrt,  in  fact,  has  never  been  willing  to 
affirm  a  judgment  involving  the  death  penalty  without  an  exam- 
ination of  the  record.  In  People  v.  Clark,'*  where  appellant's 
case  appeared  to  have  been  abandoned,  no  brief  having  been  filed, 
or  appearance  entered  for  oral*  argument,  t^e  court,  upon  a  sub- 
mission by  the  attomoy  general,  upoa  the  record,  did  investigate 
the  same,  assuming,  however,  that  the  failure  of  counsel  to  prose- 
cute the  appeal  arose  solely  from  their  oonvidJon  that  no  question 
of  merit  was'presented  thereby. 

And  where  briefs  are  filed  it  ia  the  duty  of  counsel  to  present 
alt  that  is  material  to  the  points  involved.  Thufi  in  Williston  v. 
Perkins,*  where  the  appellant's  counsel  in  his  brief  made  oat  a 
prima  fade  case  of  the  insuflSciency  of  the  evidence  to  justify  a 
finding  of  fsict,  and  the  respondent  did  not  advert  to  tbe  appellant's 
riiowing  upon  this  point,  the  court  modified  tiie  judgm.ent,  saying: 
"If  there  be  in  the  voluminous  record  on  file  any  evidence  going  to 
Rupport  the  findings  in  the  respect  referred  to,  the  respondent 
should  have  pointed  it  out.  It  is  not  our  business  to  institute  a 
search  to  find  it.""  So  in  Gavin  v.  Gavin,"  where  appellant's 
brief  contained  general  statements  to  the  effect  that  "the  evidence 
was  inaufflcient  to  justify  the  decision,"  ^at  "the  court  erred," 
etc.,  but  no  reasons  were  given  for  auch  statements,  and  no  author- 
ities cited  in  support  of  the  contention,  the  court  affirmed  the  ord» 
appealed  from,  saying; 

"Under  these  circumstances,  we  can  hardly  be  expected  to  do 
the  work  of  counsel,  and  elaborately  hunt  up'  and  consider  what 
counsel  has  not  argued." 

So  in  Wheelock  v.  Godfrey,**  where  counsel  for  appelant  con- 
tented himself  in  his  brief  with  saying  that  he  did  not  waive 
certain  errors  as  set  forth  in  the  specification  of  errors,  wittwnt 
any  direction  as  to  where  they  were  to  be  found  in  the  record 
of  three  hundred  and  seventy-three  printed  pages,  the  court  never- 
theleBs  deemed  itself  justified  in  the  oonclusion  that  such  ^rors 
were  not  important.  So  in  Tapseott  v.  Lyon,"  where  the  appe- 
lant complained  of  errors  in  instructions,  and  said  that  "the  speci- 
fications in  his  statement   Buffidently  indicate    the  instructiKMia 

t'  121  Cal.  633,  54  F&e.  147.  »>  92  Cal.  £92,  2S  Pac.  &67. 

•  51  Cal.  5S4.  w  100  Cal.  BTS,  3S  Pat  317. 

M  See,  also,  West  t.  Crawford,  SO  m  103  CaL  2B7,  37  Pao.  223. 
Cal.  19,  21  Fac.  1123. 
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objeoted  to,  and  he  will  not  repeat  them  in  his  points,"  there  being 
seven^'^three  sach  speoificatious  of  error  in  the  statenrint,  the  su- 
pr«ne  court  aaid: 

"I  do  not  think  this  a  compliance  iriUi  the  rale  which  requires 
an  appellant  to  file  and  serve  his  points.  In  his  points  the  appel- 
lant should  at  least  specifically  point  out  the  errors  be  relies  upon, 
and  bri^y  state  why  he  deems  the  rulings  erroneous.  The  in- 
structions are  numerous  and  voluminous,  and  we  cannot  be  expected 
to  hunt  through  them  to  find  those  which  the  general  discourse  of 
appellant  may  apply  to. ' ' 

So  in  People  v.  Gibson,**  where  a  large  number  of  alleged  erro- 
neous rulings  were  merely  assigned  as  such  in  appellant's  brief 
without  any  accompanying  suggestions  as  to  the  reason  why  they 
were  so  assigned,  the  court  declined  to  deal  with  them  in  detail 
or  seek  the  grounds  thereof.  So  in  People  v,  Woon  Tuck  Wo,*' 
where  the  assignments  of  error  on  the  part  of  the  appellant  were 
stated  in  his  brief  nakedly  as  points,  by  number,  without  any 
argument  as  to  the  reason  for  such  assignment,  the  supreme  court 
declined  to  pursue  an  independent  inquiry  of  its  own  with  a  view 
to  ascertain  the  reasons  for  or  against  the  correctness  of  the  rulings. 
So  in  Alameda  v.  Gob«i,*<  the  court  held  that  an  appellant  who 
relies  upon  an  erroneous  ruling  must  point  it  out  by  page  and 
folio,  and  tJiat  unless  this  was  done  the  appellate  court  would 
refuse  to  read  the  transcript  in  search  of  it.  So  in  City  Savings 
Bank  v.  Enos,'"  it  was  held  that  assignmenta  of  error  not  referred 
to  in.  appellant's  brief  were  deemed  waived.  So  in  People  t. 
McLean  '^  it  was  held  that  alleged  errors  merely  stated  in  appel- 
lant's brief,  without  argument  or  statement  of  reasons  or  author- 
ities to  show  why  the  rulings  were  erroneous,  will  not  be  considered 
of  sufBci^it  importance  to  nterit  notice  in  the  opinion  of  the 
oourL 

So  in  Bell  v.  Staack,"  where  there  were  two  hundred  and  eighty- 
five  specifications  in  the  statement,  and  ai^eUant's  counsel  con- 
tented themselves  with  a  simple  reference  by  page  of  the  tran- 
script the  supreme  court  said: 

"There  is  neither  in  the  transcript  nor  brief  any  reference  to 
ihe  page  or  foUo  of  the  seven  hundred  and  twenty-three  page 

•■  106  Cbl.  4SS,  39  Pac.  804.  "<  135  Cal.  306,  67  Pae.  770.    AaA 

»t  120  Cal.  294,  52  Pat.  833.  to  same  effect,  eee  People  v.  Monroe, 

"»  133  Cal.  5,  65  Pae.  127.  138  Cal.  97,  70  Pae.  1072. 

tb  135  CaL  1Q7,  67  Pm.  GS.  •!  151  Cal  5ii,  91  Pae.  322. 
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transcript  where  any  ruling  complained  of  is  shown,  or  any  ar^- 
ment  in  support  of  the  claim  that  the  trial  court  erred  to  plain- 
tiff'B  prejudice  in  &ny  of  these  rulings.  Under  such  circnmstances 
we  are  justified  in  disregarding  such  claim  altogether." 

So  in  numerous  other  decisions."" 

All  tiie  q^ellant's  points  .should  be  made  in:  his  opening  brief,* 
and  the  cou^inay  treat  points  not  so  made  as  having  been  waived, 
and  disregard  them.'" 

In  some  jurisdictions  it  has  been  held  that  failure  to  file  a 
brief,  as  the  rule  requires,  is  not  necessarily  fatal.  Such  failure 
may  be  excused." 


•b  Whjte  T.  BosencnntE,  123  Cal. 
634,  69  Am.  St.  Rep.  90,  56  Pae.  436; 
KylB  T.  Craig,  125  Cal.  107,  57  Pae. 
781;  Tajlor  v.  BeU,  128  Cal.  306, 
60  Pae.  853;  Shepherd  v.  Turner,  129 
Cal.  530,  62  Pae.  106;  People  y. 
Breon,  130  Cal.  72,  62  Pat  408 ;  Bro- 
velU  T.  Biaaeh!,  136  Cal.  612,  69  Pae. 
416;  People  y.  Cebulla,  137  Col.  314, 
70  Pae.  181;  Banister  v.  Campbell, 
138  Cal.  455,  71  Pae.  504,  703;  Peo- 

K"  I  Y.  Chutnaeut,  141  Cal.  682,  75 
e.  340;  Duncan  v.  BamiBb,  142  Cal. 
686,  76  Pae.  661;  Roche  t.  Baldwin, 
)43  Cal.  186,  76  Pae.  B56;  Adama  v. 
Hopkins,  144  Cal.  19,  77  Pae.  712; 
Bell  V.  Soutbem  PaciSe  Co.,  144  Cal. 
560,  77  Pae.  1124;  Estate  of  Shisely, 
145  Cal.  400,  78  Pae.  869:  People  t. 
Mead,  145  Cal.  50O,  78  Pae.  1047; 
Bird  V.  Pott«r,  1*6  Cal.  286,  79  Pae. 
970;  8tohr  t.  Btohr,  148  Cal.  180,  82 
Fac.  777;  Humphrey  t.  Pope,  1  Cal. 
App.  374,  83  Pae.  223. 

Similar  rules  of  court  are  to  be 
foand  in  piaetically  all  the  other 
states,  and  haTe  been  held  to  be 
similar  in  seope  and  efleet.  Thus, 
in  Jantzen  v.  Baptist  Cburcb,  27 
OkL  473,  112  Pae.  1127,  the  court 
declined,  under  the  proyiaiona  of 
Rule  XXV,  which  re<|utres  that  where 
the  partj  complains  of  instruetionB 
given  or  refused  he  shall  set  out 
in  totidem  verbis,  separately  in  fail 
brief,  the  portions  to  which  he  ob- 
jects, to  consider  objections  to  in- 
Btructiona  not  ao  set  out. 


Bule    XXT  of  the  Oklahoma    n- 

preme  court  requires  specificatione  of 
error  to  be  separately  stated  in  the 
brief.  In  Mahaney  t.  Union  Invest- 
ment  Co.,  23  Okl.  633,  101  Pae.  1054, 
the  appeal  was  dismissed  far  failure 
to  comply  with  this  mla 


i«  Webber  v.  Clarke,  74  Cal  11, 
15  Pae.  431;  Phelps  v.  Mayers,  126 
Cal.  649,  SS  Pae,  1048;  Hibernia  etc. 
Soc.  T.  Painhani,  153  Cat.  578,  96 
Pae.  9.  In  the  last-cited  case  the 
supreme  court  held  that  it  was  at 
liberty  to  treat  points  for  the  appel- 
lant not  raised  in  his  opening  brief, 
and  raised  for  the  first  time  in  bis 
reply  brief  as  waived,  where  no  good 
reason  for  svch  course  appears,  and 
it  does  sot  appear  that  appellant 
would  bo  unjustly  affected  by  the  re- 
fusal of  the  court  te  consider  them. 

When  counsel  appear  and  orally 
argue  a  case  upon  its  merits,  and 
afterward,  by  leave  of  eonrt,  file 
briefs  wherein  reliance  is  upon  ob- 
jections to  the  statement  exclu- 
sively, it  was  held  that  such  objec- 
tions were  waived  by  such  oral  argu- 
ment. Tnickee  Lodge  v.  Wood,  14 
Nev,  293;  Sweeney  v.  Hjul,  23  Nev, 
409,  48  Pae.  1036,  49  Pse.  169. 

11  Johnson  T.  White  (Or.),  112 
Pae.  1063;  and  see  Wood  v.  Fuik,  4S 
Or.  276,  77  Pae.  US,  788. 
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§  270.  What  Fointi  will  be  Decided  by  the  Oonrt— Wairer 
by  OotuiMl. 

1.  What  Poinis  wiU  be  Decided. — Aa  shown  in  the  preceding 
seotion,  the  court  has  the  right  to  require  at^nunent  from  counsel 
to  aid  it  in  determiiung  the  oause.  But  the  court  is  not  confined 
to  passing  upon  the  points  raised  by  counsel,  but  will  decide  the 
c&use  upon  the  queatione  which  appear  to  be  involved,  whether 
raised  by  counsel  or  not.'  Nor  wiU  it  always  notice  all  of  the 
arguments  presented  by  counsel.  In  this  regard'  Baldwin,  J.,  de- 
livering the  opinion  upon  the  application  for  rehearing  in  Holmes 
V.  Rogers,'  said:  "Nor  did  we  propose  to  follow  the  line  of  argu- 
ment of  counsel.  It  is  not  our  habit  to  do  so.  An  opinion  is  not 
a  oontroversial  tract,  much  less  a  brief  in  reply  to  t^e  counsel 
against  whose  views  we  decide.  It  is  merely  a  statement  of  con- 
clusions and  of  the  principal  reasons  which  have  led  us  to  them." 
Neitiier  the  old  Practice  Act  nor  ihe  code,  as  first  enacted,  con- 
tained any  provision  as  to  what  points  the  court  should  decide  in 
passing  upon  the  appeal.  As  a  general  rule,  the  oourt  confined  its 
decisi(»i  to  such  questions  as  were  necessary  to  a  disposition  of 
the  appeal.  But  it  was  not  an  infrequent  occurrence  for  it  to 
pass  upon  questions  which,  though  not  necessary  to  a  disposition 
of  ttie  appeal,  had  been  argued  by  counsel  and  were  likely  to  arise 
upon  a  retrial  of  the  cause,*  especially  if  such  questions  were  of 
public  importance,*  and  counsel  requested  a  decision  upon  them." 
But  the  court  would  not  decide  que3ti<Mis  which  were  not  necessary 
to  a  disposition  of  the  appeal,  nor  likely  to  arise  upon  the  retrial 
of  the  cause.*    And  it  was  said  in  one  case  that  it  would  not 

I  Hubbard  t.  SnUivBii,  18  Cal.  35  Am.  Rep.  63;  Manly  t.  Howlrtt, 
eOS;    Will   of   BowSD,   34   Cal.   6B2;       55  Cal.  M. 

ProBt  T.  Moore,  40  CrI.  347.  *  Higgiiu  v.  Hoaghton,  25  C»l.  252 

13     Morr.    Min.   Bep.    IBS;    Will   of 
Bowen,  34  Cal.  632. 

•  Ferris   t.   Coover,   11    Cal.     175; 

•  Bevalk  t.  Kraemer,  g  Cal.  68,  Spring  Valley  W.  W.  Co.  v,  San 
6S  Am.  Dec.  304;  RichardBon  r.  FraneiBCO,  52  Cal.  Ill;  Wells,  Fargo 
Williamaon,  24  Cal.  2%S;  Caboon  t.  &  Co.  v.  Coleman,  53  Cal.  416.  Caun- 
Marsball,  25  Cal.  197;  Hicks  t.  Cole-  eel  will  not  be  allowed  to  treat  such 
man  25  Csl.  122;  Robles  t.  Clarke,  deciaion  as  mere  dictum.  San  Fran- 
25  Cal.  317;  Catpentier  v.  Menden-  cisco  v.  S.  V.  W.  W.  Co.,  53  Cal.  608. 
hall,  28  Cal.  484,  87   Am.   Dec.   135;  «  State   v.   McGlynn,   20   Cal.   233, 

Myers  v.  Mott,  29  CaL  359,  89  Am.  SI  Am.  Dee.  IIS;  and  look  at  Don- 
Dec.  49;  Bond  v.  Pacheco,  30  CaL  ner  v.  Palmer,  51  Cal.  629;  Boggq 
630;  Anderson  t.  Flak,  36  Cal.  626;  t.  Merced  Mia.  Co  14  Cal.  279,  10 
Taylor  v.  W.  P.  R.  R.  Co.,  45  Cal.  More.  Min.  Bep.  334;  Whitney  v. 
323;  Etrt&te  ot  Toomes,  54  CaL  S09,      Boaid  of  Delegates,  14  CaL  479. 
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"anticipate  the  mlmga  of  the  ooart  below  on  points  that  may  not 
arise  <m  the  new  trial,  or  fnmi^  inferior  trihunalB  with  direc- 
tiMiB  aa  to  the  niaaner  of  disposing  of  questions  which  may  pos- 
sibly come  before  them."  ^  Nor  will  the  court  decide  questions  not 
rflised  in  good  faith.*  Nor  will  the  court  determine  matters  not 
oonsidered  in  the  trial  court.  Its  investigatiwifl  are  limited  to  the 
matters  oonsidered  by  the  trial  coart'* 

The  Code  of  Civil  Procedure  as  amend«d  in  1880  provided  that 
".  .  .  .  The  decision  of  the  court  shall  be  given  in  writing;  and 
in  driving  its  decision,  if  a  new  trial  be  granted,  the  court  shall 
pass  upon  and  determine  all  the  questions  of  law  involved  in  the 
oase,  presented  upon  such  appeal,  and  necessary  to  the  final  de- 
termination of  the  case.  .  .  .  ."*  The  manifest  intention  of  this 
provision  was  to  require  the  court  to  determine  all  the  questions 
presented  on  the  appeal  which  are  likely  to  arise  upon  the  retrial, 
although  the  determination  of  less  th«i  all  of  such  questions  may 
be  enough  to  reverse  the  jud^^ent  or  order  appealed  from.  It 
is  probable  this  provision  is  merely  directory.^' 

2.  Waiver  of  Point  hy  Counsel. — Counsel  may  waive  a  point  at 
the  argument,"  or  if  the  case  has  been  decided  upon  a  technical 
point,  may  waive  such    point  and  lesubmit    the  case  upon  its 


T  Weat  T.  Smith,  6  Cal.  96;  and 
look  at  Gates  v.  Salmon,  46  Cal.  361. 
In  Christopber  v.  Condogeorge,  123 
Cal.  nSl,  at  Pac.  174,  the  court  held 
that  it  nould  not  anticipate  a  ruling 
upon  queBtions  pending  in  the  lofrer 
court  between  the  Bame  parties  with 
respect  to  the  same  subject  mattei; 
th&t  it  would  not  consider  the'  mer- 
its of  an  action  prematurelj,  for 
the  pleadings  might  be  amended  and 
tha  issues  changed,  even  if  it  conld 
go  beyond  the  record  which  was  be- 
fore the  conrt  below  at  the  hearing 
of  the  epeciic  question,  the  deter- 
mination of  which  is  complained  of, 
and  appealed  from. 

»  See  People  v.  Pratt,  30  Cal.  223. 

B.  8«e  Marsteller  v.  Leavitt,  130 
Cal.  149,  62  Pac.  384. 

B  Section  53,  California  Code  of 
Civil  Procedure. 

8ee  note  1,  section  2B5,  post,  for  eor- 
responding  provieions  of  other  codes, 
and  for  the  remaining  portion  of  the 
California  section. 


The  effect  of  this  proTision  waa 
held  in  Work  Broa.  v.  Kinner,  8 
Idaho,  771,  71  Pac.  477,  to  be  that 
while  it  appliefl  to  all  appeals, 
whether  taken  on  bills  of  exceptions 
or  statements  of  the  case  both  in 
actions  at  law  and  suits  in  equity, 
in  DO  form  of  appeal  ia  the  court  re- 
quired to  pass  upon  and  determine 
all  the  questions  of  law  involved  in 
the  case  unless  a  new  trial  is  granted. 

But  see  section  62S3,  Revised  Codes 
of  Montana,  where  an  exception  in 
this  respect  is  made  in  appetUs  in 
equity  cases. 

'•  Provisions  somewhat  similar 
have  been  held  to  be  merely  direc- 
tory. See  McQuillan  v.  Donahue,  49 
Cal.  157;  Houston  v.  Williams,  13 
Cat  24,  73  Am.  Dec.  565. 

11  Hatch  V.  Qalvin,  50  Cal.  441; 
Mnkaby  v.  Glaeier,  51  Cal.  626; 
Thompson  v.  Patterson,  54  Cal.  542; 
Beem  t.  McCusick,  10  Cal.  63S,  2 
Morr.  Min.  Rep.  533.  See,  also, 
Bwafford  v.  Board  of  Education,  127 
CaL  484,  50  Pac.  900. 
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merits ;  **  and  polots  so  vaivfid  cannot  be  insisted  on  in  a  petition 
for  rehearing ;  '*  and  a  waiver  of  an;  question  may  be  incor- 
porated in  the  record  before  the  transcript  is  sent  to  the  supreme 
court.  Thus  in  Glotzback  v.  FoBter,'*  where  after  serrioe  of  the 
notice  of  appeal  the  parties  stipulated  that  a  certain  sum  was  due, 
"hereby  waiving  all  errors  in  record,  referee's  returns  of  amcunt 
dne,  also  decree  and  execution, ' '  the  supreme  court  held  the  stip- 
ulation to  be  binding,  and  refused  to  examine  the  errors  waived. 
So  in  Hilm  y.  Courtis,"  where  the  record  contained  a  stipulation 
that  if  a  certain  question  should  be  decided  by  the  supreme  court 
in  a  specified  way,  no  error  was  commitited  by  the  court  below, 
and  the  question  was  decided  in  the  way  spedfied,  it  waa  held 
that  other  questions  could  not  afterward  be  raised. 

Points  may  be  waived  by  implication,  or  the  court  may  indulge 
the  presumptitm  that  points  were  waived  by  the  language  or  the 
conduct  of  the  attorneys.  In  Neylan  t.  Green  **  counsel  for  ap- 
pellant referred  to  errors  in  law  by  reference  to  folios  of  the 
transcript,  in  the  following  language;  "Having  made  so  clear  a 
case  for  the  reversal  of  the  <Hder  denying  a  new  trial  on  the  facts 
of  the  case,  so  far  as  errors  are  concerned,  we  simply  point  out 
where  they  are  to  be  found  in  the  transcript."  The  court  said: 
"We  do  not  suppose  that  the  court  will  think  it  necessary  to  exam- 
ine questions  submitted  to  it  in  this  maimer." 

So  in  Piercy  v.  Pierey,'^  where  counsel  for  respondent  directed 
his  ailment  solely  to  the  ground  for  a  new  trial  upon  which 
the  order  grantting  it  was  based,  disregarding  all  other  grounds 
upon  which  the  motion  was  made,  the  supreme  court  held  that 
while  it  was  not  confined  to  the  ground  stated,  and  might  review 
all  others  stated  in  the  motion,  it  would  be  presumed  that  the 
ground  referred  to  in  the  brief  was  the  only  valid  one. 

No  review  will  be  had  of  any  point  not  raised  on  the  appellant's 
case.  The  respondent,  who  does  not  appeal,  is  not  in  a  position 
to  complain  of  any  ruling,  finding,  order  or  judgment,  made  by 
the  trial  court,  and  only  objections  and  exceptions  of  appellant 
can  be  considered.^* 

It  Cahoon  T.  Levy,  10  Cal.  216.  »  82  Cal.  12B,  23  Pb«.  ii. 

"  AthertOD   T.  Boftrd   of  SuperTis-  "  1*9  Cal.  163,  86  Pac.  507;   and 

on  of  San  Mateo,  4S  Gal  157.  see  previoas  section  (279),  catea  cited 

i«  11  Cal.  37.  in  notes  8  to  Sin,  inclusiTe. 

li  31  Cal.  398 ;  and  look  at  Donner  i>  Trevukta  t.  Psard,  III  CbL  699 

r.  Palmer,  Gl  Cal.  629.  44  Pac  246,  18  Morr.  Min.  Bep.  393. 
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Jurisdictioiial  pointe  or  guestioos  of  jurisdieticHi  are  never 
waived  by  implication,  and  may  be  raised  at  any  time." 

§  280.  Are^nment  in  tlie  Appellate  Court  npon  Fointa  not  Made 
in  the  Trial  Court, — It  has  frequently  been  said  by  the  supreme 
oourt  that  it  will  not  consider  points  "not  made  in  the  court  be- 
low," or  "made  in  the  appellate  court  for  the  first  time."*    This 

Boas,  67  Cal.  601,  8  Fac.  316;  B&t- 
ings  &  Loan  Soc.  v.  Moore,  68  Cal. 
ISa,  S  Pac.  824;  W&trouB  t.  Cunning- 
bam,  71  Cal.  30,  11  Pac.  611;  Album- 
bra  etc.  Co.  V.  RiebardBon,  72  Cal. 
598,  14  Pac.  378;  EBtate  of  Doyle, 
73  Cal,  S64,  15  Pac  125;  PhilUpi 
V.  Goldtree,  74  Cal.  151,  13  Pac. 
313,  15  Pac.  451;  Knox  v.  Higty, 
76  Cat.  264,  IS  Pac.  381;  People 
V.  EeiB,  76  Cal.  269,  18  Pac.  309; 
Laughlin  v.  ThompsOD,  78  Cal.  287. 
18  Pac  330;  Carpenter  t.  Ewing,  76 
Cal.  487,  18  Pac.  432;  Von  Draeh- 
eofelH  V.  Doolittle,  77  Cal.  295,  19 
Pac  518 ;  Wallace  v.  Maples,  79 
Cal.  433,  21  Pac.  860;  CoWn  v. 
Amea,  80  Cal.  243,  22  Pac.  174; 
People  V.  Keeley,  81  Cal.  210,  23 
Pac.  593 ;  Muir  v.  Meredith,  82  Cal. 
19,  22  Pac.  1080;  Bankin  t.  SUtera 
of  Mercy,  82  Cal.  88,  22  Pac  1134; 
Hitcbcock  T.  Caruthera,  82  Cal.  523, 
23  Pac.  48;  Preston  v.  Knapp  85 
Cal.  559,  24  Pac.  811;  Buckley  v. 
Howe,  86  Cal.  596,  25  Pac.  132; 
National  Bank  v.  Holt,-  87  Cal.  153, 
25  Pac.  272;  Ryan  t.  Fitzgerald, 
87  Cal.  345,  25  Pac.  546;  Carpenter 
V.  Hathaway,  87  Cal.  434,  25  Pac. 
540;  Bnimley  t.  Flint,  87  Gal.  471, 
25  Pac  683;  Thompson  v.  Laughiin, 
81  Cal.  313,  27  Pac.  752;  Davis  t. 
LezlDBky,  83  Cal.  126,  28  Pac.  811; 
Campbell  t.  West,  93  Cal.  653,  29 
Pac.  219,  645;  Seligman  v.  Ar- 
mando, 81  Cal.  314,  29  Pac.  710; 
PenDie  V.  Eoach,  84  Cal.  515,  29 
Pac  956,  30  Pac.  106;  Johnson  v. 
Visher,  B6  Cal.  310,  31  Pac.  106; 
Labory  t.  Orphan  ABjlum,  87  Cal. 
270,  32  Pac.  231;  White  v.  National 
Bank,  98  Cal.  166,  32  Pac  979; 
HuDter  T.  Biyaut,  98  Cal.  247,  33 
Pac.  51 ;  Crocker  v.  Carpenter,  98 
Cal.  418,  33  Pac.  271;  Colton  et«. 
Co.  y.  Swartz,  99  Ca!.  278,  33  Pac. 
878;  Sbain  v.  Peterson,  99  Cal.  486, 
33  Pac  1085;   Schmidt  r.  Brieg,  100 


Arizona:  Teria  v.  Byan  (Aria.), 108 
Pac  461. 

California:  Oragan  t.  Buckle,  1 
Ca.1.  193;  Sutter  v.  Cor,  6  Cal.  415; 
CoTillaud  V.  Tanner,  7  Cal.  38;  Pot- 
ter V.  Carney,  8  Cal.  574;  Douglass 
V.  Eraft,  9  Cal.  562 ;  Hentsch  t.  Por- 
ter, 10  Cal.  555;  Marklej  t.  Hand, 
12  Cal.  275;  McDonald  t.  Bear  Biver 
Co.,  13  Cal.  220,  1  Morr.  Min.  Rep. 
626;  Randall  t.  Yuba  Co.,  14  Cal. 
219;  Parke  t.  Hinds,  14  Cal.  415; 
DufF  V.  Fisher,  15  Cal.  375;  De  Leon 
T.  Hlguera,  15  Cal.  483;  Minturu  v. 
Burr,  16  Cal.  107;  Baker  v.  Joseph, 
16  Cal.  173;  Mott  v.  Smith,  16  Cal. 
G33;  Kuhland  v.  Sedgwick,  17  Cal. 
123;  Loucks  v.  Edmondson,  18  Cal. 
203;,  Mamloek  v.  White,  20  Cal. 
698;  Qordon  t.  Clark,  22  Cal.  533; 
Towdy  T.  Ellis,  22  Cal.  650;  Tibbetta 
T.  Moore,  23  Cal.  208,  9  Morr.  Min. 
Rep.  348;  Coleman  t.  Woodworth,  26 
Cal.  567;  Stoddard  v.  Treadwell,  29 
Cal.  281;  Mendocino  Co.  v.  Morris, 
32  Cal.  145;  King  T.  Mj0r,  35  Cal. 
646;  Wheeler  t.  farmer,  38  Cal.  203; 
McAbee  t.  RandaU,  41  Cal.  136; 
McCnUongb  t.  Clark,  41  Cal.  298; 
Bank  of  Stoektou  v.  Honland,  42 
Cal.  J29;  Haimond  t.  Eldridge,  43 
Cat.  506;  Gale  t.  Water  Co.,  44  Cal. 
43;  Bell  v.  Knowles,  45  Cal.  193; 
Drake  v.  Foster,  52  Cal.  225;  Wood 
T.  Orford,  56  Cal.  157;  Hodgdon 
T,  Griffin,  56  Cal.  610;  Deady  y. 
Townsend,  57  Cal.  298;  Ornbaum 
V.  Hia  Creditors,  61  Cal.  455;  Hiatt 
V.  Trustees,  65  Cal.  481,  4  Pac.  464; 
Tik  Hon  v.  Water  Works,  63  Cal. 
619,  4  Pac.  666;  McKay  v.  Riley, 
65  Cal.  623,  4  Pac.  667;  Scott  v. 
Sierra  Lumber  Co.,  67  Cal.  71, 
7  Pac.  131;  Bangs  t.  Dnnn,  66 
CaL    72,  4   Pac    963;    Briehman   v. 
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langna^e  is  loose  and  inaccarate,  and  is  apt  to  eonvey  the  idea 
that  the  points  most  have  been  argued  in  the  court  below.     But 

Ca.\.  tn,  35  Pae.  623,  S2  L.  R.  A. 
790;  Cook«  t.  Fanler,  101  CaL  86,  35 
Pae.431;  Bode  t.  Lee,  102  Cal.  SS3,  36 
Pac936;  In  re  Q&tmIod,  104  Cal.  570, 
43  Am.  Bt.  Itep.  134,  38  Pac.  414,  32 
L.  B.A.59SI  Estate  of  Bobinaou,  106 
CaL  493,  39  Pac.  S62;  Tuffree  r. 
Polhemus,  108  Cal  670,  41  Pac.  808; 
Fudickar  t.  East  Riveraida  Co.,  109 
Cal.  29,  41  Pae.  1024;  EowlaDd  v. 
Oakland  ete.  Co.,  110  Cal.  B13,  42 
Pac  983;  Ah  Tong  t.  Earl  Fruit 
Co.,  112  Cal.  879,  45  Pac  7;  Horton 
T.  Jack,  115  Cal.  29,  46  Pac.  920; 
Poledori  t.  Newman,  116  Cal.  375,  48 
Pac  325;  Adami  v.  Crawford,  116 
CsL  405,  48  Pac  488;  San  Luis 
Obispo  Water  Co.  t.  Estrada,  117 
CaL  168,  48  Pac.  107G;  Fiaok  t. 
Pennie,  117  Cal.  254,  49  Pae.  208; 
Moore  t.  Copp,  110  Cal.  429,  61  Pac. 
630;  Stockton  etc  Works  v.  Glens 
Falla  etc  Cc,  121  GaX.  187,  53  Pac. 
665;  Barrett  t.  Lakeview  etc,  Co., 
122  CaL  129,  54  Pac  594;  Quan 
Wye  V.  Chin  Lin  Hee,  123  Cai.  185, 
55  Pac  783;  Mock  t.  Santa  Rosa, 
128  Cal.  330.  58  Pae.  826;  Estate 
of  Scott,  128  Cal.  67,  60  Pac  527; 
Broadwaj  rtc  Co.  v.  Wolters,  128 
Cal.  162,  60  Pac  766;  Meiehanta' 
Ad-SiKu  Co.  V.  Los  AnKelea  etc.  Co., 
128  CaL  619,  61  Pac.  277;  Fogartj 
T.  Pogarty,  129  CaL  49,  81  Pac.  570; 
Baum  T.  Boper  132  Cal.  42,  64  Pac. 
12S;  People  t.  Findlej,  132  Cal.  301, 
64  Pac  472;  Liebrandt  v.  Sorg,  133 
Cal.  571,  65  Pac.  1098;  Krasky  v. 
Wollpert,  134  CaL  338,  86  Pac.  309; 
Lambert  v.  Mareuee,  137  Cal.  44, 
69  Pac  820;  Riverside  etc  Co.  v. 
Trust  Co.,  148  CaL  457,  83  Pae.  1003 ; 
In  re  Kilboro's  Estate,  158  Cal.  593, 
112  Pac  52;  McPherson  v.  Alta  etc. 
Co.,  14  Cal.  App.  353,  112  Pac.  1B3. 
Colorado:  Schilling  t.  Eominger, 
4  Colo.  100;  Denver  etc.  Co.  v.  Ryan, 
17  Colo.  98,  28  Pac.  7B;  Cone  t. 
Montgomery,  25  Colo.  277,  53  Pac 
1052;  Sigel  etc.  Co.  v.  Holly,  44 
Colo.  58,  101  Pac  6S;  Harrison  v. 
Carlson,  45  Colo.  55,  101  Pac.  78; 
Healej  v.  Zobel,  45  Colo.  294.  101 
Pae.  58;  Portland  ete.  Co.  v.  CHara, 
45  Colo.  416,  101  Pac  7T3;  Hinsdale 
etc  Co.  V.  Ogle,  45  Colo.  454,  101 


Pae.  788;  Onldraan  t.  Wilder,  45 
Colo.  551,  101  Pac.  759;  Temple  v. 
Teller  Lumber  Co.,  46  Colo.  497,  108 
Pac.  8;  Griin«g  v.  Greenblatt,  47 
Colo.  495,  107  Pac  1111;  Messen- 
ger V.  German -American  etc  Co.,  47 
Colo.  448,  107  Pac  643;  Jakway  v. 
Bivers,  48  Colo.  49,  108  Pac.  999; 
Rice  V.  Cbsaells,  48  Colo.  73,  108  Pac 
1001;  Wolfer  T.  Bedding,  48  Colo. 
58,  108  Pac.  980;  Benningboof  v. 
Palisade  (Colo.},  108  Pac  9S3; 
United  States  etc  Co.  v.  CConner, 
48  Colo.  354,  110  Pac  74;  Kent  ete. 
Co.  V.  Zimmerman,  48  Colo.  338,  110 
Pac  187;  Sandberg  v.  Bontadt,  48 
Colo.  B8,  109  Pac  41B;  Mdcher  v. 
Beeler,  48  Colo.  233,  139  Am.  St 
Rep.  273,  110  Pac.  181;  Doty  v. 
Heieer,  48  Colo.  490,  111  Pac  67; 
Zobel  v.  Mining  Co.  (Colo.),  Ill 
Pac  843 ;  Lav«tle  t.  Juleeburg 
(Colo.),  112  Pac.  774;  Denver  etc 
Co.  T.  Boeaek,  7  Colo.  App.  288,  43 
Pac  458. 

Idaho:  Meholin  t.  Carlson,  17  Ida- 
ho,  742,  134  Am.  Bt.  Rep.  2S6,  107 
Pac  755;  Foore  t.  Simon  ete.  Co., 
18  Idaho,  167,  108  Pae.  1038;  John- 
ton  V.  Gary,  18  Idaho,  623,  111  Pac. 
855. 

Montana:  Mette  etc  Co.  v.  Loir- 
rey,  39  Mont.  124,  101  Pac.  968; 
Butte  ete.  Co.  ».  Bailmilovich,  39 
Mont.  157,  101  P&c.  1078;  Yergy 
T.  Helena  etc.  Co.,  39  Mont.  213,  102 
Pac.  310;  BoB8  V.  Saylor,  39  Mont. 
559,  104  Pac  864;  O'Meara  v.  Mc- 
Dermott,  40  Mont.  38,  104  Pac. 
1049;  In  re  EoUer's  Estate,  40  Mont. 
137,  105  Pac  549;  Galvin  v.  O'Oor- 
man,  40  Mont.  391,  108  Pac  8S7; 
Maley  v.  Butte,  40  Mont.  453,  107 
Pac.  411;  Silver  Bow  Co.  t.  Davies, 
40  Mont.  418,  107  Pac  81;  Smith 
V.  Butte,  40  Mont.  445,  107  Pac  409; 
Oiovanettl  v.  Schab,  41  Mont.  2B7, 
109  Pac.  141;  Gleason  t.  Missouri 
etc  Co.,  42  Mont.  238,  112  Pac  394; 
Porquer  v.  North,  42  Mont.  272,  112 
Pac  439. 

Nevada:  McGum  t.  Mclnnis,  24 
Nev.  370,  55  Pac  304,  58  Pac.  94; 
State  V.  lAwreoce,  28  Nev.  440,  82 
Pac  614;  Turley  v.  Tbomaa,  31  Nev, 
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this  is  not  vhAt  U  meant.  The  meaning  is  tiiot  the  points  most 
be  made  of  record  by  some  proceeding  appropriate  for  that  pap- 
pose. Thus  the  language  above  quoted  is  often  applied  to  points 
with  (reference  to  the  sufBciency  of  pleadings;*  and  when  so  used 


181,  135  Am.  St.  Bep.  667,  101  Pas. 
56Si  Kama  t.  SMta  B&uk,  31  Nev. 
170,  101  Pac.  S64;  Allen  ■?.  IngollH 
(Not.),  Ill  Pac.  34. 

New  Mexico:  Radcliffe  t.  Chavn, 
15  N.  M.  2Gg,  110  P»e.  SOS;  Duncan 
V.  Holder,  IS  N.  M.  323,  107  Pa«. 
685. 

Oklahoma:  Border  v.  Carmbine,  24 
OU.  609,  104  Pac.  906;  Kansas  CitT' 
etc  Co.  V.  Shutt  (Ok].},  104  Poo. 
61;  Kaufman  v.  Boisoiier,  25  Okl. 
252,  105  Pac  326;  Coalgate  Co.  r. 
Bross,  2S  Okl.  244,  138  Am.  St.  Bep. 
915,  iOT  Pac  425;  Qann  v.  BaU,  26 
Okl.  26,  110  Pac.  1067;  Moore  ». 
CDell,  27  Okl.  194,  111  Pac.  308. 

Oregon:  Alexander  v.  Munroe,  54 
Or.  500,  135  Am.  St.  Bep.  840,  101 
Pac.  903,  103  Pac.  514;  Ferrari  v. 
Bearer  HiU  Co.,  54  Or.  210,  91  Pac 
ISl,  95  Pac  498,  102  Pac.  175,  1016; 
Krebs  Hop  Co.  t.  Lireslej,  55  Or. 
227,  104  Pac.  3;  State  t.  McDonald, 
B5  Or.  419,  103  Pac  512,  104  Pac 
967,  106  Pae.  444;  In  pb  MurraT-a 
Eitate   (Dr.),  107  Pae.  19. 

Utah:  Fee  v.  National  Bank 
(Utah),  106  Pac  517;  Salt  Lake 
etc  Co.  V.  Fox  (Utab),  108  Pac 
1132;  Sargent  r.  Union  Fuel  Co. 
(Utah),  108  Pac.  92S. 

WaaitinfftoK;  Springfield  etc.  Co., 
V.  Edgecomb  etc.  Co.,  52  Wash. 
620,  101  Pac  233;  Ness  v.  Bo- 
thelL  S3  Wasb.  27,  101  Pae.  702; 
Hoffman  t.  Spokane  etc.  Co.,  54 
Waah.  179,  102  Pac.  1045;  Fen- 
der T.  McDonald,  54  Wasb.  130.  102 
Pac  1026;  Belknap  t.  Platter,  54 
Wasb.  1,  132  Am.  St,  Bep.  1097, 
103  Pac.  433;  Northern  Pacific  Co. 
V.  MyerB-Parr  Co.,  54  Wash.  447, 
103  Pac.  453;  Qiaot  v.  Armstrong, 
55  Waah.  365,  104  Pac.  632 ;  Faildin 
T.  Seattle,  57  Wash.  307,  106  Pac. 
914;  HotriBon  t.  Bemot,  58  Wasb. 
302,  108  Pac  772;  Buctles  v.  Bey- 
■nolds,  58  Wash.  485  108  Pac  1072; 
Urqubart  v.  Cose,  60  Wash.  249,  110 
Pac  1001;  Hall  v.  Northwest  etc 
Co.,  61  Wash.  351,  J12  Pac  369. 

Wyoming:  Bergquist  v.  West  Vir- 
ginia eto.  Co.   (Wjo.),  106  Pac  673, 


A  practical  expression  of  tba  prin- 
ciple ia  to  the  effect  that  the  appel- 
late eoart  will  rOTiew  the  case  only 
vpon  the  theory  advanced  in  the 
trial  court,  and  that  the  '  appellant 
will  not  be  permitted  to  try  hu  case 
in  the  lower  court  upon  one  theory 
and  in  the  higher  court  upon  an- 
other. 

Aruona:  Teria  t.  Byan  (Aria.), 
108  Pnc  461. 

Idaho:  MeDaniel  t.  Moore  (Idn- 
ho),  112  Pac  317. 

Montana:  Mette  etc  Co.  t.  Iiow- 
tey,  39  Mont.  124,  101  Pac  966. 

Oklalutma:  OrerstMet  t.  Citiien^ 
Banli,  12  OU.  383,  72  Pac.  379;  Har- 
ris T.  First  National  Bank,  21  OkL 
180,  95  Pac  781;  Border  t.  Carra- 
bine,  21  Okl.  609,  104  Pac.  906;  Wat- 
tenbarger  t.  HaU,  26  OkL  815,  110 
Pac  911. 

Utah:  Aaron  t.  Holmes,  35  Utah, 
49,  09  Pac  450;  Twenty-second  Cor- 
poiatiou  etc.  t.  Oregon  etc.  Co.,  39 
Utah,  238,  103  Pac  243;  Schuyler 
T.  Southern  Pacific  Co.  (Utah),  109 
Pac.  1025. 

Wanhiagton:  Driver  t.  Galland,  50 
Wash.  201,  109  Pac.  593. 

I  Qrogan  t.  Buckle,  1  Cal.  193; 
Butter  V.  Cox,  6  Cal.  415;  Kuhlaud 
T.  Sedgwick,  17  Cal.  123;  HeCnl- 
lough  T.  Clark,  41  Cal.  298;  Duff  t. 
Fisher,  15  Cal.  875 ;  Minturn  t. 
Burr,  16  CaL  107;  Towdy  v.  Ellis, 
22  Cal.  6S0;  Mendocino  Co.  v.  Mor- 
ris, 32  Cal.  145;  McAbee  t.  Bandall, 
41  Cat.  136;  Petersen  v.  Hornblower, 
33  Cal.  266;  Lee  v.  Pigg,  37  CaL 
328,  99  Am.  Dec  271;  Gale  v.  T.  C. 
Water  Co.,  44  Cal.  43;  Smith  t. 
Penny,  44  Cnl.  161;  White  t.  San 
Rafael  etc  Co.,  SO  Cal.  417;  Phil- 
lips V.  Goldtree,  74  Cal.  151,  13 
Pac  313,  15  Pac  4S1;  People  t. 
Beis,  76  CaL  269,  18  Pac  3(»;  Von 
DtachenfelB  v.  Doolittle,  77  Cal.  295, 
19  Pac.  SI8;  Preston  t.  Knapp,  85 
Cal.  559,  24  Pac  811;  Buss  etc  Co. 
y.  Garrettson,  87  Cal.  S89,  25  Pa«. 
747;  Seligman  v.  Armando,  94  C^ 
314,  29  Pac  710;  Hunter  v.  Brynnt, 
96  CaL  247,  33  Fftc  51;   Fudiebur 
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it  meanB,  as  a  matter  of  course,  that  the  questions  must  be  raised 
by  demurrer,  or  by  motion  to  strike  out,  or,  but  more  rarely,  by 


T.  Eut  Kvereide  etc  Co.,  109  Cal. 
29,  41  Pao.  1024;  Cook  y.  Fowler, 
101  CaL  8B,  35  Pae.  Ml;  San  LuU 
Obispo  Water  Co.  t.  Estrada,  117 
Cal.  188,  48  Pae.  1075;  Durrell  t. 
Dooner,  IIB  Cal.  411,  51  Pae.  828; 
Quan  Wje  v.  Cbin  Lin  See,  123  Cal. 
185,  S5  Pbc.  783;  BelMr  t.  Allmaii, 
134  Cal.  399,  68  Pae.  492;  Riverside 
et«.  Co.  V.  Tnut  Co.,  14S  Cal.  467, 
S3  Pae.  1008. 

If  the  objeetion  to  the  eomplaint 
be  that  it  wboll/  fails  to  state  a  cause 
of  action,  it  is  joriadietioual,  and  it 
is  not  eBsential  that  it  should  be 
raised  in  th«  lower  ooiut.  See  Curtiss 
V.  Bachman,  84  Cal.  216,  24  Pa«. 
379;  Kraemcr  r.  Earl,  91  Pae.  112, 
E7  Pae.  733;  Holly  v.  Heiskell,  112 
Cat  174,  44  Pae.  468;  Belsor  v. 
Allman,  134  Cal.  399,  66  Pbc.  492. 
Also,  Tbornton  v.  Kaufman,  35 
Mont  181,  88  Pae.  798;  Wyman  v. 
Jensen,  26  Mont.  227,  67  Pae.  114; 
Wliiteside  v.  Lebcher,  7  Mont.  473, 
17  Pae.  548;  Oarrer  v.  Lynde,  7 
Mont.  108,  11  Pae.  697;  Quirk  v. 
CIark.T  Mont.  31.  14  Pae,  669;  Bado- 
vinae  v.  Northern  Pacific  Co.,  39  MouL 
454,  104  Pae.  543;  Leforee  v. 
Haymes,  25  Okl.  190.  105  Pae.  644 
(and  eases  cited);  Alwin  v.  Morley, 
41  Moot.  191,  108  Pae.  778;  Bobert- 
Bon  etc.  Co.  t.  Thomas,  60  Wash. 
514,  111  Pae.  795;  Aaron  v.  Holmea, 
35  Utah,  49,  99  Pae.  450.  But  if 
the  objection  is  merely  that  the  com- 
plaint is  defective,  and  the  parties 
triad  the  ease  in  the  lower  court 
without  raising  the  same,  and  as 
though  the  pleadings  were  sufficient, 
and  the  issue  clearly  and  fully  raised, 
it  will  be  treated  as  sufficient  in  the 
appellate  court.  See  King  v.  Davis, 
34  Cal.  100;  Koberts  v.  Eldred,  73 
Cal.  394,  15  Pae.  16;  Hughes  v. 
Wheeler,  76  Cal.  230,  18  Pse.  388, 
where  it  was  held  that  it  was  too  late 
to  object  to  the  manner  of  pleading 
an  estoppel,  in  the  appellate  eourt, 
after  having  treated  the  same  at 
the  trial  as  having  been  sufficiently 
made;  and  see,  to  same  effect,  Willey 
V.  Crocker- Wool  worth  Bank,  141  Cal. 
BOS,  75  Pae.  106.  Also  Sukeforth 
T.  Lord,  87  CaL  399,  SG  Pas.  497; 
NawTrUl— »• 


Ban  Luis  Obispo  Water  Co.  v.  Es- 
trada, 117  Cal.  IBS,  48  Pae.  1075, 
where  the  plaintiff  weot  to  trial  on 
the  merits  without  objecting  to  de- 
fects in  the  answer,  and  the  supreme 
court  declined  to  consider  such  de- 
fects when  raised  for  the  first  time 
on  appeal.  Also  Illinois  T.  A  S. 
Bank  v.  Pacific  etc.  By.  Co.,  115  Cal. 
285,  47  Pae.  60;  Bprigg  v.  Barber, 
122  GaL  573,  6fi  Pae.  419;  Gushing 
V.  Pires,  124  Cal.  683,  57  Pae.  572, 
where  objections  to  the  sufficiency 
of  the  complaint  were  raised  for  the 
first  tim0  on  appeal,  and  the  supreme 
court  declined  to  consider  them,  cit- 
ing 36  Cal.  94;  45  Cal.  193;  51  Cal. 
175;  76  Cal.  264,  IS  Pae.  3S1,  and 
8S  Cal.  I.  Also  Bank  v.  Dodge, 
125  Cal.  77,  67  Pae.  687;  Casey 
V.  Leggett,  125  Cal.  664,  58  Pae. 
264;  Broadway  Ins.  Co.  v.  Wolters, 
12B  Csl.  162,  60  Pae.  766,  where  tha 
objection  was  sought  t«  be  raised 
in  the  appellate  court  for  the  flist 
time  that  the  eomplaint  should  have 
been  in  equity,  but  the  court  held 
that  it  was  too  lat«  to  raise  this 
question  on  appeal  after  the  action 
had  been  treated  throughout  as  a  ease 
at  law,  without  any  objection  or  sug- 
gestion otherwise.  Also  Larkin  v. 
Mullen,  128  Cat.  449,  60  Pae.  1091; 
McDoogald  V.  Holet,  133  Cal.  154, 
64  Pae.  27S;  Chalmers  v.  8heehy, 
132  Cal.  459,  84  Am.  St,  Bep.  62, 
84  Pae.  709;  Woodmen  of  the  World 
V.  Rutledge,  133  Cal.  640,  65  Pae. 
1105,  where  the  eontesting  claimants 
litigated  their  conflicting  claims 
fully,  without  objection  to  the  method 
employed,  ajid  it  was  held  that  the 
losing  party  could  not  on  appeal 
raise  the  objection  for  the  first  time 
that  the  case  was  not  a  proper  one 
for  interpleader.  And  also  Stockton 
etc.  Works  v.  Clens  Falls  etc.  Co.. 
121  Cal.  187,  53  Pae.  565,  where 
the  trial  was  conducted  as  though 
the  averments  of  the  cross- com  plaint 
were  fully  answered,  the  supreme 
court  held  that  tha  defendant  could 
not  object  for  the  first  time  on  appeal 
that  he  should  have  had  judgment 
on  the  pleadings;  Chamberlain  v. 
Loewentl^  138  Cal.  47,  70  Pae.  932; 
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objection  to  evidence.**  So  the  language  is  often  nsed  with  refer> 
ence  to  the  admiasibilit;  of  evidwxe,*  or  to  instructions  given  or 
refused/  or  to  irregularities,*  or  to  rulings  npon  nonsuit;**  aad 
when  ao  used  it  means  that  there  must  have  been  a  formal  objec- 
tion made  in  the  trial  court,*"  and  a  ruling  thereon,  and  formerly 
an  exception  in  most  instances,**  but  not  necessarily  an  ai^ument 
thereon.  So  the  language  is  often  ufied  with  reference  to  motions 
which  ought  to  have  been  made  npon  notice  in  the  court  below, 
such  as  a  motion  to  dismiss  an  action  for  want  of  proGecution,* 
or  a  motion  to  retax  costs.'  An  erroneous  ruling  upon  questions 
of  this  character,  properly  raised  in  the  court  below,  and  saved 
by  an  appropriate  record  in  a  bill  of  exceptions,  may  be  reviewed 


Fnner  v.  Fairbaaka,  146  Cal.  611, 
80  Pse.  1075.  8e«,  also,  Ettate  of 
Latour,  140  Cal.  414,  73  Pae.  1070, 
74  Pae.  441. 

But  althoagb  lueh  objectiona  maj 
be  made  at  anj  time,  thej  are  not 
regarded  with  favor  when  made  in 
appellate  court  for  the  first  time 
wfaen  they  might  haio  been  laiMd  be- 
fore. Price  V.  Immal,  48  Colo.  163, 
109  Pae.  941. 

But  Bee  Weatem  etc.  Co.  t.  Mer-  * 
cbanta'  etc.  Co.,  13  Cal.  App.  4,  lOS 
Pae.  891. 

f  This  waa  augneted  in  Erask; 
V.  Woolpert,  134  CsL  338,  60  Pae. 
B09. 

»  Potter  T.  Carnej,  8  Cal.  574; 
CoTillaud  T.  Tanner,  7  Cal.  38;  Ban- 
dall  V.  Yuba  Count7,  14  Cal.  219; 
Mott  V.  Smith,  18  Cal.  533;  Mam- 
lock  V.  White,  20  Cal.  598;  Bell  t. 
Knowlea,  45  Cal.  163 ;  Estate  v.  Kc- 
Carty,  58  Cal.  335;  Tebbe  v.  Weath- 
erwaz,  28  Cal.  58;  Mayo  t.  Mazean, 
38  Cal.  442;  TU  Hon  v.  Water 
Works,  65  Ca!.  619,  4  Pae.  666;  Scott 
T.  Sierra  Lumber  Co.,  BT  Cal.  71,  7 
Pae.  131;  WatrouB  t.  Cunningham, 
71  Cal.  30,  11  Pae.  811;  Estate  of 
Doyle,  73  CaL  594,  15  Pae.  125; 
Knoi  T.  Higby,  76  Cal.  £64,  18  Pae. 
381;  Carpenter  v.  Ewing,  76  Cal. 
487,  18  Pae.  432;  Wallace  v.  Maples, 
79  Cal,  433,  21  Pae.  860;  Coburn 
V.  Araea,  80  Cal.  243,  E2  P&v.  174; 
People  V.  Keelev,  81  Cai.  210,  22 
Pae.  693;  Ran  kin  v.  Biatera  of  Mercy, 
82  Cal.  88,  22  Pae.  1134;  People  t. 
Manritzeo,  84  Cal.  37,  24  Pae.  112; 
Brumley  v.  Flint,  87  Cal.  471,  25 
Pae.  683;   Colton  etc.  Co.  t.  Swarti, 


99  Cal.  278,  33  Pac  878;  Poledori 
T.  Newman,  1J6  Cal.  375,  48  Pae. 
325;  Adams  T.  Crawford,  116  Cal. 
495,  48  Pae.  488;  Barrett  v.  Lake- 
view  ete.  Co.,  122  Cal.  129,  54  Pae. 
594;  Mock  v.  Santa  Boaa,  126  Gal. 
330,  58  Pae.  826;  Estate  of  Scott, 
128  Cal.  57,  60  Pae.  627. 

*  Sierra  etc.  Co.  v.  Baker,  70  CaL 
5T2,  8  Pae.  305,  11  Pae.  654;  Lie- 
brandt  v.  Sorg,  133  Cal.  571,  65  Pac 
1098. 

s  Albambra  etc.  Co.  v.  Biehardaon, 
72  Cal.  598,  14  Pae.  379;  Ryan  v. 
Fitzgerald,  37  Cal.  345,  25  Pae.  546; 
Shain  V.  Peterson,  99  Cal.  486,  33 
Pac,  1085. 

s»  Schroeder  v.  Schmidt,  74  CaL 
459,  16  Pae.  243;  Flaahner  v.  Wal- 
drou,  86  Cal.  211,  24  Pac.  1063;  War- 
ner V.  Darrow,  91  Cal.  309,  27  Pae. 
737;  Malone  v.  Benrdsley,  92  CaL 
150,  28  Pae.  218;  Fogel  v.  Schmalz, 
92  Cal.  412,  28  Pae.  444. 

•<>  See  note  Be,  below. 

»o  Section  647,  Code  of  Civil  Pro- 
cedare,  dispenaea  with  formal  eicep- 
tions  in  many  easea  where  formmrly 
erceptions  were  required.  As  to  ex- 
ceptions to  rulings  upon  the  admia- 
sion  or  rejection  of  evidence,  see 
nonsuit. 


1  119,  . 


te.     As  t 
127, 


But, 


although    formal    exceptions 
required,    where    the    same    are    ais- 
pensed  with  under  section  647,  there 
must  be  an  objection. 

0  Poole  V.  Caulfleld,  45  Cal.  107. 

T  Stoddard  v.  Tr»dwell,  29  CaL 
261;  and  aee  Muir  v.  Meredith,  88 
Cal.  19,  22  Pac  1080. 
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on  appeal;  bat  otherwise,  if  raised  for  the  firat  time  in  the  appel- 
late court."  But  it  is  never  required  that  ibs  reoord  should  show 
that  the  point  was  argued  in  the  court  below. 

The  rale  has  been  enforced  in  connection  with  almost  every 
conceivable  qnestion  that  might  have  been,  but  was  aetually  not, 
raised  in  the  trial  court,  review  of  ^ich  was  neveTthdess  asked 
for  in  the  appellate  court  Thus  it  has  been  applied  to  a  question 
of  intervention ;  **  questions  reviewable  only  on  motion  for  new 
trial,  where  the  appeal  was  front  the  judgment ; '°  and  where  the 
appeal  was  from  the  new  trial  order,  and  the  question  was  whether 
the  notice  of  intention  was  served  in  time  or  not; "  and  to  an 
objection  that  an  amended  complaint  was  served  on  the  parties  in 
persoa,  instead  of  their  attorneys;"  objection  that  the  bill  of 
exceptions  was  not  served  in  time;"  objection  to  the  right  of  a 
party  to  defend  an  action;'"  objection  to  the  right  of  a  party 
to  ask  for  the  revocation  of  the  probate  of  a  will;'"  objection  to 
the  competency  of  a  witness;*^  objection  that  an  order  of  the 
trial  court  had  not  been  obeyed; "  objection  that  the  trial  court 
abused  its  discretion  in  refusing  permission  to  amend  after  de- 
murrer sustained; '"  and  an  objection  to  the  form  of  the  judgment 
of  foreclosure  of  a  mortgage."  So  that  no  principle  or  rule  of 
appellate  practice  is  more  strongly  entrenched,  both  by  reason  and 
by  precedent,  than  that  which  requires  objections  or  errors  to 
be  first  brought  to  the  attention  of  the  trial  court  before  the  appel- 
late court  is  asked  to  review  them.  But  this  does  not  mean,  as 
above  stated,  that  the  contention  must  be  tu-gued  in  the  trial  court. 
Such  a  requirement  has  never  been  seriously  advanced.     Thus  in 

u  See   MuiT   t.   Meredith,   S2   Oal.  "  Horton  v.  Jack,  115  Cal.  2B,  40 

19,  22  Pae,  1080.  Pbc.  920. 

Tb  See  Bangs  v.  Dunn,  66  Cal,  72,  'c  Laborj    v.    Orphan   Asjlum,    97 

i  Pac  963;    People  t.   B«b,   76  Cal.  Cal.  270,  32  Pac.  231. 

289,  18  Psc  309;  Wooamen  of  the  ">  In  re  Eobineor,   106  Cal.  495, 

World  V.  EuUedge,  138  Cal.  640,  65  89  Pac.  862. 

Pac.  1106.  "  Ah  Tong  v.  Earl  Fruit  Co.,  113 

"  Bee   Ornbaum   t.   Bis   Creditor!,  Cal.  679,  45  Pac'  7. 

61   Cal.   455;    D&vii   t.  Lezinskj,   93  ti  Merchanta'   Ad-Sign   Co.   v.   Los 

Cal.   126,  28  Pac.  811;   Bode  v.  Lee,  Angeles  etc.  Co.,  128  CaL  619,  61  Pac. 

102   Cal.  583,  36   Pac.   936;   Pogatty  277. 

V.  Fogartj,  129  Cai.  46,  61  Pae.  570;  A  question  of  laches  most  be  raised 

Lambert  v,  Mareuse,  137  Chi,  44,  69  in  the  trial  court.     Schmidt  v.  Brieg, 

Rie.  620.  100  Cal.   672,  35  Pac.   633,  22  L.   R. 

M  Hodgdon  V.  PrilHn,  66  Cal.  610;  A.  790. 

Briebman  v.  Robs,  67  Cal.  601,  8  Pae.  T"  Buckley   t,   Howe,   86   Cal.   596, 

816.  25  Pac  132. 

T*  Campbell  v.  West,  93  Cal  653,  rn  National  Bank  t.  Holt,  87  Cal. 

SB  Pae.  219,  64G.  158,  25  Pao.  273. 
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C&rder  t.  Baxter,'  where  the  plaintiff  waa  present  but  refnsed 
to  argue  his  motion  for  new  trial,  the  sapreme  coort  neverthelesB 
reviewed  and  reversed  the  order  made  thereon,  and  Shaiter,  J., 
delivering  the  opinion,  said:  "But  it  is  insisted  for  the  respondents 
that  the  plaintiff  abandoned  his  moti(m  for  a  new  trial  by  refusing 
to  argne  it  in  the  oourt  below.  This  point  is  not  well  taken.  The 
statement  sets  forth  specifically  the  grounds  of  the  motion — the 
motion  was  duly  made  and  submitted — and  this  includes  erery- 
thing  essential  to  a  proseeutioa  of  the  proceeding."  This  case 
was  approved  and  followed  in  Chabot  t.  Tucker,*  where  there  was 
no  appearance  in  opposition  to  the  motion.  So  in  Lybecber  v. 
Murray,^'  where,  there  being  no  appearance  for  the  defendant  at 
the  trial,  the  court  ordered  the  answer  to  be  stricken  out  and  gave 
judgment  by  default,  the  order  was  reversed,  the  supreme  court 
saying:  "The  error  was  none  the  less  an  error  because  the  defend- 
ant was  not  present  when  it  was  committed."  So  in  San  Fran- 
cisco V.  Certain  Real  Estate,"  where  an  order  granting  a  motion 
for  judgment  on  the  pleadings  recited  that  there  was  no  opposition 
to  the  motion,  the  order  was  reversed,  the  court  saying:  "The 
record  does  not  show  that  the  defendant's  attorney  was  present 
in  court,  and  if  he  did  not  appear  to  the  motion,  there  oan  be  no 
inference  that  he  consented  to  the  judgment.  If,  however,  he  had 
been  present,  it  may  be  that  he  was  only  passive  and  silent,  and 
in  that  sense  made  no  opposition  to  the  judgment,  choosing  to 
stand  upon  his  legal  rights,  and  leaving  the  court  to  decide  the 
question  as  it  saw  fit,  without  any  suggestion  from  him." 

It  would  seem,  therefore,  that  it  is  not  necessary  to  argue  any 
question  in  the  court  below,^'  and  it  is  very  certain  that  there  is 
no  provision  for  incorporating  the  argument  of  counsel  in  the 
record  on  appeal.  Consequently,  the  supreme  court  cannot  know 
what  was  argued  in  the  court  below,  and  cannot  concern  itself 
with  that  question.  If  the  record  presents  a  question,  the  supreme 
court  will  not  listen  to  a  suggestion  that  it  was  not  argued  to  the 
court  below.  Thus  in  Myers  v.  South  Feather  Water  Co.,^"  Bald- 
win, J.,  delivering  the  opinion  in  answer  to  such  a  suggestion,  said : 
"It  is  said  that  this  defense  was  taken  in  argument  for  the  first 

1  28   Cal.   99.     This  um   Kerns  to  n  42  CsL  S13. 

overrule  MahoiMj  t.  Wilson,  IS  Oal.  "  Posublj  tha  matter    might    be 

«2;  Fnak  r.  Doaua,  IS  CaL  302.  cefculated  br  a  rule  of  coart. 

■  39  Ca).  434.  it  10  Cat  570,  B  Uwr.  Hin.  Sep. 

M  68  CkL  189.  «1. 


Digitized  ByGOOgle 


1557  BULZS  OF  PBACTICB  m   THE  APPELLATB  COUBTB.  §  2S0 

time  in  Haa  court.  This  may  be.  .Bat  it  is  a  defense  which  is 
directly  and  dearly  set  tip  in  the  answer."  So  in  Fuller  t.  Fer- 
guson,** in  answer  to  a  similar  suggestion,  Currey,  J.,  delivering 
the  opinion,  said:  "But  it  is  now  insisted  on  the  part  of  the 
plaintiffs  that  such  document  was  a  forgery,  and  the  iqstrument 
itself  and  the  other  documentary  evidence  in  the  case  is  relied  upon 
as  establishing  this  charge.  The  record  fails  to  disclose  that  the 
point  was  made  on  the  trial  of  the  cause,  and  it  is  not  pretended 
that  this  objecti<m  was  suggested  until  after  the  case  came  to  this 
court.  But  notwithstanding  the  omission,  if  the  record  contains 
internal  evidence  ^that  the  document  is  a  forgery,  it  is  not  too  late 
to  raise  the  objection  for  the  first  time  in  this  court."  So  in 
Vassault  v,  Sietz,^*  where  it  was  contended  that  a  defense  of  the 
statute  of  limitations,  although  pleaded,  could  not  be  insisted  on 
in  the  supreme  court  because  it  was  not  argued  in  the  court  bdow, 
Rhodes,  J.,  delivering  the  opinion,  said : 

"We  have  no  means  of  ascertaining  from  the  record  whether  it 
is  true,  as  the  counsel  for  the  plaintiff  insists,  that  the  point  was 
not  urged  in  argument  in  the  district  court  by  the  counsel  of  the 
defendants;  but  admitting  it  to  be  true,  no  rule  is  suggested  by 
which  a  party  is  for  that  reason  precluded  from  availing  himself 
of  every  fact  in  issue  found  in  his  favor.  The  position  that  the 
point  cannot  be  raised  for  the  first  time  in  this  court  has  no 
application  here.  Had  the  court  rendered  judgment  for  the  plain- 
tiff, notwithstanding  the  evidence  was  such  as  to  require  a  finding 
in  favor  of  the  defendants  on  the  issue  of  the  statute  of  limita- 
tions, and  had  they  in  moving  for  a  new  trial  omitted  to  state 
that  point  as  one  of  the  grounds  of  their  motion,  then  it  might 
well  be  said,  as  was  done  in  McDonald  v.  Bear  River  Co.,  13 
Cal.  220,  that  the  point  could  not  be  raised  for  the  first  time  in 
this  court  But  where  the  defendant*  plead  the  statute,  and  the 
court  finds  all  the  facts  necessary  to  sustain  the  issue  on  their 
part,  and  gives  judgment  in  their  favor,  and  the  plaintiff  appeals, 
there  is  no  room  for  saying  that  they  did  not  raise  the  point  in 
the  court  below.  The  doctrine  has  no  application  in  such  a  state 
of  the  record." 

The  foregoing  decisions  seem  conclusive  of  the  question.  But 
aside  from  authority,  it  is  manifest  that  if  it  had  been  the  inten- 
tion not  to  allow  points  to  be  made  in  the  supreme  court  which 

1*  26  Cal.  S4&  u  31  CaL  22S. 
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were  not  ar^ed  below ;  some.  proTision  wonld  have  been  made  for 
iacoiporating  the  argumeDt  in  the  record  on  appeal.  But  there 
is  no  such  provision,'^*  and  consequently  the  Bupreme  court  cannot 
know  what  was  argued  in  the  court  below,  and  cannot  take  that 
question  into  consideration. 

The  question  of  jurisdiction  may  be  nused  for  the  first  time  on 
appeal."  So,  also,  may  a  question  upon  an  alleged  error  which 
results  in  a  mistriaL'* 


§  281.  A  Party  Who  Does  not  Appeal  cajmot  Avail  Himself 
of  Errors  In  the  Secwd  or  be  Affected  by  an  Appeal  to  Which 
He  is  not  a  Party, — The  respondent  cannot  assign  errors  appear- 
ing in  the  record  on  appellant's  appeal,  or  in  any  way  avail  him- 
self thereof.'  And  where  there  was  error  in  granting  a  new  trial 
as  to  a  certain  defendant  (who  had  obtained  a  nonsuit),  it  was 
held  that  the  error  could  not  be  considered  on  an  appeal  by  the 
other  defendants  from  the  c«der  granting  the  new  trial.'  Where 
a  judgment  is  against  several  defendants,  only  some  of  whom 
appeal,  the  judgment  may  be  reversed  as  to  the  appellants,  bat 
will  stand  as  to  those  who  do  not  appeal*    A  defendant  who  ap- 


1*  Bee  chapters  in  Nlation  to  tha 
record  on  appeal  from  a  judgment 
and  tbe  record  on  appeal  fTom  ao  ai- 
der. In  many  esses,  such  as  motiobB 
for  new  trial,  motioos  made  on  affi- 
daviti,  etc.,  the  record  ie  made  up  be- 
fore tlM>  argument  in  made  and  no 
subsequent  record  it  prepared.  In 
sacb  case  it  is  evidently  impossible 
for  the  record  to  show  what  wbs  ar- 
gued. And  an  BrgumeDt  bim  no  place 
in  any  record. 

"  See  note  2,  tupra.  And  see 
Queen's  Ina.  Co.  v.  Cotaey,  £5  Okl. 
12S,  105  Pac.  651,  and  eases  cited; 
Allen  T.  Ingalls  (Nev.),  Ill  Pac.  3i; 
Robertson  etc  Co.  v.  Thomas,  60 
Wash.  514,  in  Pac.  795;  Duncan 
V.  Holder,  15  N.  M.  323,  107  Pac. 
685. 

la  See  Hickey  v.  Breen,  40  Mont. 
368,  106  Pac.  S81,  and  cases  cited. 

1  Travers  y.  Crane,  15  Cal.  12; 
Paul  T.  Magee,  IS  Cal.  698;  Jackson 
V.  Feather  River  Co.,  14  Cal.  18,  5 
Morr.  Min.  Rep.  594;  Hathamy  v. 
Brady,  23  CM.  121;  Morley  t.  E1- 
Idns  37  Cal.  454;  People  t.  Noreg>ea, 
4B  Oal.  123;  Dougherty  t.  Henarie, 
47  Cal.   79;    Poppe  v.  Atbeani,    42 


Cal.  606;  Bryan  v.  Idaho  etc.  Co., 
73  Cal.  249,  14  Pac  859.  But  sev 
Huntington  v.  Love,  56  Wash.  674, 
106  Pac.  185,  where  it  wai  said  that 
respondents,  who  had  excepted  to  a 
finding  of  fact,  were  entitled  to  have 
the  evidence  in  its  support  reviewed 
on  an  appeal  prosecuted  by  his  ad- 
versary. 

If  tbe  respondent  desires  mlingi 
upon  points  in  the  case  be  should  take 
a  cross-appeal.  If  he  fails  to  do 
this  the  appellate  court  is  precluded 
from  review iug  such  points.  Koek- 
ford  Shoe  Co.  v.  Jacob,  6  Wash.  421, 
33  Pac  1057;  Langert  v.  David,  14 
Wash.  389,  44  Pac.  875;  Taeoma 
V.  Taeoma  etc.  Co.,  16  Wash.  288, 
47  Pie.  738;  8.  C,  17  Wash.  458,  60 
Pao.  55;  PbilUps  v.  Reynolds,  20 
Wash.  374,  72  Am.  St.  Bep.  107,  55 
Pae.  316;  Winningham  t.  Philbriek, 
58  Wash.  38,  105  Pac.  144. 

»  McCreery  v.  Everding,  44  C»l. 
284. 

*  Mintum  V.  Baylets,  33  Cal.  120; 
Lake  v.  Tebbetts,  56  Cal.  481;  Nich- 
ols V.  Dnnpby,  58  Cal.  60S. 

Id  a  proceeding  to  recover  posaes- 
■ion  at  certain  lands,  when  tha  jndg- 
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peals  has  no  right  to  have  the  judgment  reversed  as  to  those  who 
do  not  appeal.*  But  if  such  an  order  is  made,  and  a  judgment 
against  two  defendants  has  been  vacated  and  set  aside  on  motion 
of  one,  after  reversal  on  appeal  by  that  one,  the  defendant  who 
appealed  cannot  object  to  hia  eodefendant  participating  in  the 
reaulting  new  trial.*'  And  where  there  are  two  defendants,  and 
the  demurrer  of  one  of  them  to  the  complaiat  ia  sustained  and 
that  of  the  other  is  overruled,  and  judgment  is  given  accordingly, 
and  the  plaintiff  does  not  appeal,  the  error  in  sustaining  the  de- 
murrer cannot  be  reviewed  on  the  appeal  of  the  defendant  who 
appeals.* 

Where  only  one  defendant  moves  for  a  new  trial,  the  others 
cannot  appeal  from  the  or^r  disposing  of  the  motion.*  An  ap- 
pellant cannot  have  a  reversal  for  errors  affecting  another  party.' 
Thus  an  action  against  a  number  of  defendants  cannot  be  dis- 
missed as  against  some  who  have  appeared  by  demurrer  on  the 
ground  that  the  summons  bad  not  been  returned  within  three 
years  and  at  the  instance  of  defendants  who  had  not  appeared.* 
Appellants  cannot  avail  themselves  of  defects  in  the  service  of 
summons  on  other  parties.*  So  upon  an  appeal  by  the  mortgagee 
from  a  judgment  foreclosing  a  prior  mortgage,  no  objections  urged 
by  the  mortgagor  defendant  can  be  considered  or  reviewed.'"     So 

meat  is  for  defendantg,  the  plalntifl 
cannot,  upon  appaal,  complain  tbat 
tho  evidence  shows  that  one  of  tbe 
defendasta  is  not  entitled  to  the  judge- 
ment, where  tbe  evidence  showi  that 
the  other  defendant  is  entitled  to  the 
whole  propertv.  Le  Claii  t.  Hawlej 
(Wjo.),  102  Pao.  853. 

See,  as  illustrations  of  the  prin- 
ciple, Foster  v.  Winstanlej,  39  Mont. 
314,  102  Pac.  574;  Sound  etc.  Co. 
V.  Bellingham  etc.  Co.,  53  Wash.  470, 
102  Pae.  234;  Temple  y.  Teller  etc. 
Co.,  4fi  Colo.  497,  106  Pac.  8;  Duaen- 
bery  v.  Horning  (Or,),  106  Pac. 
1019;  Huntington  t.  Love,  56  Wash. 
674,  106  Pac.  185;  Turner  v.  Hor- 
ton  (Wyo.),  106  Pac.  688;  Gibson 
T.  Doyle  (Utah),  106  Pac.  532;  Puloa 
T.  Denv*r  etc.  Co,  (Utai),  107  Pac. 
241;  Cook  v.  Henaler,  57  Wash.  862, 
107  Pac.  178;  Mclctyre  v.  MacOin- 
niss,  41  Mont.  87,  137  Am.  St.  Bep. 
701,  108  Pac.  353;  Hipp  v.  Speacm, 
48  Colo.  433,  109  Pac  1100;  East- 
em  etc.  Co.  V.  Mannbdm,  GB  Wash. 
428,  110  Pac.  23. 


The   supreme   court   win   not    take 
'  !t  one  not 
complain- 

Miller  T.  Shute,  53  Or.  603. 
107  Pac.  467.  The  court  will  not,  on 
appeal,  determine  whether  the  in- 
Btructioni  were  erroneous  as  to  tbe 
■Qccessfui  party.  Doyle  v.  Southern 
PaciSo  Co.  (Or.),  108  Pac.  201.  A 
party  cannot  complain  of  an  instruc- 
tion where  the  court  at  his  request 
excluded  all  the  evidence  relating 
thereto.  Frederick  t.  Hale,  42  Mont. 
153._113  Pac.  70. 

Htchardson,  26  Cal. 


«  Pfister  T.  Wade,  69  Cal.  133,  10 


■  People  T.  Leet,  23  Cal.  161. 

•  Calderwood  v.  Brooks,  28  Cal.  151. 
T  De  Leon  v.  Higoera,  15  Cal.  483. 
"  See  Peek  v.  Agnew,  126  Cal.  607, 

69  Pac.  125. 

*  Adams   v.  Hopkins,   144  Cal.   IB, 

77  Pac.  712. 

»  Ambrose  t.  Di0w,  13B  Cal.  662, 

78  Fao.  S43. 


Digitized  ByGOOgle 


g  282        BULBS  or  p&lcttcb  m  ths  affellats  ooubts.  1560 

errors  &t  Uw  cooimitted  &t  the  trial  and  excepted  to  by  the  de- 
fendant do  not  constitute  ground  for  reversal  of  an  order  grant- 
ing a  new  trial  on  plaintiff's  motion/^ 

As  heretofore  noted,"  the  respondent  will  not  be  permitted  to 
have  a  review  of  objections  made  by  him  upon  his  adversary's 
appeal.  The  reason  is,  as  often  given,  that  the  appellate  court 
will  not  review  mere  moot  questions,  points  which  are  immaterial 
to  a  review  of  the  Judgment  or  order  appealed  from  because  they 
cannot  be  said  to  have  entered  into  the  decision  resulting  therein. 
For  example,  an  appeal  from  a  judgment  <m  the  merits  in  fsvor 
of  defendant  does  not  involve  any  question  as  to  the  aufficiency 
of  the  complaint  raised  by  a  demurrer  which  was  overruled," 
But  there  is  an  exception  to  this  general  rule.  A  defendant  may 
always,  and  at  every  stage  of  the  proceeding,  even  though  while 
occupying  the  position  of  respondent  on  appeal,  raise  the  question 
of  an  entire  absence  of  an  averment  of  fact  essential  to  a  recov- 
ery." It  is  clear  that  although  judgment  was  rendered  in  favor 
of  the  respondent,  in  such  a  case,  yet  such  judgment  was  upon 
the  merits,  which  he  claims  have  no  existence  in  point  of  fact.  A 
reversal  would  have  the  effect  of  sending  the  cause  back  for  a 
retrial  only  on  the  merits,  and  the  question  of  the  sufBcieney  of 
the  complaint  would  have  been  aiBrmatively  sustained. 

§  282.  A  Party  will  not  be  Heard  on  Appeal  from  a  Judgment 
or  Order  to  Wbicli  He  Consented  in  the  Oonrt  Below. — The  mle 
is  general  that  consent  excuses  error.^    This  rule  applies  not  only 

II  Ds  Haven  t.  McCaulej,  138  C&L  partj    who    axpmslj     eoiiMDted    to 

BT3,  72  P&c.  152.  the    making    theieof.     The     doctrine 

11  Section    1G4,   ante    (partieularlj  it  establiBhed  in  this  stat«  b^  a  long 

the  easea  citad  in  note  0&  of  that  see-  line    of    deeiaiona."     BeaiAM    thoae 

tion).  cases  cited  in  notes  S  to  8  below,  the 

"  See   Batea   v,    Babcoek,   95   Qal.  learned  justice  reteirei  to  the  follow- 

479,   29   Am.   St.   Bep.   133,   30   Fae.  ing:    Mecham  v.  McKay,  37  Cal.  154; 

605,  la  L.  B.  A.  745.  La  Societe  etc   t.   Beadalee,   63   Cal. 

'*  See   Bates   v.   Babtoek,   95   Cal.  160;    San    Fianeisco    BavingE    Union 

479,   29   Am.   St.   Bep.   133,   30   Pac.  v.  Mjere,  72  Cal.   181,   13  Pae.  403; 

605,    16   L,    R.    A,    745;    South    8au  Ouallahan  v.  MorrisBey,   73  Cal,  297, 

Bernardino    Co.    v.    San    Bernardino  14   Pae.   864;    Erlanffer   v.    Southern 

Nat.  Bank,  127  Cat.  245,  59  Pae.  699.  Faeifio  Co.,  109  Cal.  395,  42  Pae.  31 ; 

I  An   ezpreesion    of    this    mle  as  Haakine  v.  Jordan,   123   CaL   157,  55 

applied  to  appeals  is  to  be  fonnd  in  Fao.  786;  Estate  of  Lorenz,  124  Cal. 

the  case  of  Uibernia  etc.  Boc.  v.  Wsj-  495,  67  Pac.  381;  Pacific  Paving  Co. 

man,  152  Cbl  286,  92  Pac  645,  where  v.  Vizelicb,  1  Cal.  App.  281,  82  Pae. 

Justice  Angellotti  said:  82;    Oliver   t.    Blair    (Cal.),   S   Pae. 

"It   is   the   nniversal    rule    that    a  917. 
judgment   or   order   will   not   be   dis- 
torbed   on   appeal  proeecuted    b;    a 
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to  steps  taken  during  tiie  profresa  oi  a  trial,  bat  also  to  jndg- 
ments  and  orders  made  npon  consent.  Thus  where  an  order  on 
motion  for  new  trial  was  made  npon  consent,  and  was  afterward 
appealed  from,  the  judgment  was  affirmed  with  twenty  per  cent 
damages.*  So  a  demurrer  which  is  overruled  by  consent,"  or  at 
the  request  of  the  party  demurring,"*  cannot  be  considered  on 
appeal.  So  where  a  nonsuit  is  granted  upon  plaintifif's  own  mo- 
tion, he  cannot  appeal  from  the  judgment  entered  thereon,*  unless 
when  making  the  motion  he  obtained  leave  te  move  to  have  the 
nonsuit  set  aside."  So  where  a  final  judgment  was  entered  against 
the  defendants  by  consent,  and  the  defendants  afterward  appealed 

utta  dismined  b^  plaiDtiS,  who  aftar- 
wBTd  appealed  tiara  ftn  order  retaz- 
iag  ooBts,  it  wBi  said  that,  having 
eocaented  to  the  judgment  entered 
against  him,  he  could  not  appeal 
therefrom  except  aa  to  that  to  which ' 
be  did  not  eoHBent,  that  ia  tbe  order 
taxing  eosta,  which  in  the  case  at  bar 
waa  not  aufBciect  to  give  juriBdictian. 
Beeidee,  it  is  not  eas;  to  tee  in  what 
WSJ  an  appellant  from  an  order  of 
diamissal  under  aubdirision  1  of  aee- 
tian  581,  Code  of  Ciril  Procedure, 
under  the  condiUona  of  thia  ease, 
that  is,  where  the  plaintiff  is  appel- 
lant, could  derive  anj  benefit  from 
auch  an  appeaL  So  long  a*  the 
plaintiff  remain*  of  the  nme  mind 
aa  when  he  asked  for  tbe  diamiaaal 
of  hia  action,  be  will  not  take  an 
appeal,  and  if  he  ahonld  deeire  to 
continue  the  prosecution,  he  mnat 
necesaarily   bring   a 


9,  52  Am.  Bt.  Bep.  750,  40  Pac.  40S, 
1014.  Id  the  latter  ease  it  was  held 
that,  atrictl;  apeaking,  aach  a  decree 
is  not  given  oj  confession  or  for 
want  of  an  answer  jet  will  be  gov- 
erned by  aection  S4S,  B.  &  C.  Comp. 
The  purpose  of  an  appeal  la  to  bring; 
Dp  for  review  an  erroneous  action  of 
the  trial  court;  but  the  trial  court  per- 
formj  no  judicial  act  when  an  order, 
decree,  or  judgment  is  entered  hj 
eoDsent.  No  appeal  ean  be  taken  bj 
either  partj  from  auch  deciaion,  nnee 
the  error,  if  anjr,  is  his  own,  and 
not  the  eourt's," 

Upon  a  similar  prineipte,  it  is  well 


uu  iDBuci  wbs  raised  under  tbe  old  one, 
and  a  reversal  of  the  order,  even  if 
it  could  be  accompliabed,  would 
amount  to  naught. 

See,  also,  Thompson  v.  Connally, 
43  Cal.  63Q;  Marfus  v.  Bieknelt,  10 
Cal.  217)  and  easee  cited  in  notes  2 
to  8,  below. 

The  rule  waa  thua  expreaaed  in  tbo 
case  of  Twichell  v.  Bislej  (Or.},  107 
Pac.  4SS,  where  tbe  court  refused  to 
allow  an  appeal  from  an  order  aui- 
taining  a  demurrer  to  an  answer, 
where  the  party  aubaequently  con- 
sented to  judgment:  "It  has  been 
held  by  thu  court  that  no  appeal 
lief  from  a  judgment  or  decree  ren- 
dered by  consent  of  the  parties.  Ba- 
der  r.  Barr,  22  Or.  465,  29  Pac  889; 
Schmidt   t,   Oregon   etc   Co.,   28   Or. 


made,  or  induoed  the  court  to  make. 
Gaskill  T.  Washington  eU.  Co.,  17 
Idaho,  1£8,  105  Pac.  51.  One  who 
inviteB  error  will  not  be  allowed  a 
reversal  of  the  judgment  on  that  ac- 
count. Farmers'  Me.  Co.  v.  Biver- 
Bide  etc.  Co.,  14  Idaho,  450,  94  Pae. 
761;  Qumaer  v.  Draper,  33  Colo.  122, 
79  Pac.  1040;  Aaron  t.  HolnKa,  35 
Utah,  49,  99  Pae.  450. 

■  Meerboix  v.  S«esion«,  0  Cal.  277; 
and  see,  also,  Brotfaerton  v.  Bart,  11 
Cal.  405. 

»  Coryell  v.  Cain,  16  CaL  667,  5 
Morr.  Min.  Sep.  226;  Conniff  v. 
Kahn,  54  Cal.  2S3.  See,  also,  Jack- 
eon  T.  Brown,  82  Cal.  275,  23  Pac. 
142. 

»•  Haley  v.  Nnnan,  No.  8,143,  fliod 
June  23,  1683. 

«  Imley  r.  Beard,  0  CaL  666; 
Sleeper  v.  Kelly,  22  (M.  456. 

>  Natoma  W.  Co.  v.  ClarUn,  14 
CaL  S44;  WUplef  t,  Dewey,  17  (XL 
811 
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from  it,  the  judgment  was  sffirmed  with  ten  per  cent  damages.* 
And  aaeh  consent  may  be  given  in  advance  and  be  made  to  depend 
upon  a  contingency,  as  in  the  c&se  of  a  atipul&tion  in  an  appeal 
bond  that  judgment  be  entered  against  the  Bureties  if  the  judg- 
ment appealed  from  be  affirmed  or  the  appeal  be  dismissed.^  So 
it  is  very  common  for  paj-tiea  to  stipulate  that  a  pending  suit 
shall  abide  the  event  of  an  appeal  in  another  action,  and  such  a 
stipulation  is  binding.  And  where  a  party  objecUi  to  an  order 
being  made,  and  his  objection  is  sustained,  the  order  sustaining  the 
objection  will  be  regarded  as  having  been  made  upon  his  consent.* 

But  this  rule  does  not  apply  where  it  is  apparent  that  the 
consent  was  given  pro  forma  and  merely  for  the  purpose  of  has- 
tening an  appeal.  This  was  held  in  Mecham  v.  McKay.*  In  that 
ease  the  parties  signed  a  stipulation  that  the  motion  for  new  trial 
on  the  part  of  said  defendants  in  this  action  now  pending  in  said 
court,  may  be  overruled,  that  the  order  of  said  court  staying  all 
proceedings  upon  the  judgment  in  favor  of  said  plaintiff,  be  con- 
tinued in  force  for  ten  days;  and  in  case  the  said  defendants 
perfect  an  appeal  to  the  supreme  court  within  said  ten  daj^,  then 
and  in  that  case  the  said  order  staying  proceedings  shall  continue 
in  full  force  and  effect  until  the  final  determination  of  the  rights 
of  said  parties  on  such  appeal. 

This  stipulation  was  held  to  show  that  the  consent  was  merely 
pro  forma.    And  Crockett,  J.,  delivering  the  opinion,  said : 

"We  have  several  times  decided  that  we  will  not  review  judg- 
mento  and  orders  entered  by  consent.  (Brotherton  v.  Hart,  11 
Cal.  405;  CoryeU  v.  Cain,  16  Cal.  567,  5  Morr.  Min.  Hep.  226; 
Sleeper  v.  Kelly,  22  Cal.  456.)  These  decisions  proceed  upon 
the  theory  that  by  consenting  to  the  judgment  or  order  the  party 
expressly  waives  all  objection  to  it,  and  cannot  be  allowed  after- 
ward on  appeal  to  question  its  propriety,  because  by  consenting  to 
it  he  has  abandoned  all  opposition  or  exception  to  it.  We  are 
not  inclined  to  retract  or  modify  this  proposition,  but  It  is  to  be 
limited  to  cases  where  it  does  not  appear  from  the  record  that  the 
consent  was  given  only  pro  forma  to  facilitate  an  appeal,  and  with 
the  understanding  on  both  sides  that  the  party  did  not  thereby 
intend  to  abandon  his  right  to  be  heard  on  the  appeal  in  opposition 

«  Spinetti  V.  BrigMrdelk.,  53  Cal.       ^  Meredith    v.    SanU    aara    Min. 
2S1 ;  «d  »e  Kejl  T.  W*ni«.  4S  CM.       ■^"^'^„*^t^-  c"^" «  C*L  101. 
SO*  •  a?  CaL  151. 
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to  the  jadgment  or  order.  In  other  words,  we  will  construe  the 
stipulation  aecording  to  the  intention  and  onderstanding  of  the 
parties  at  the  time,  and  give  effect  to  it  accordingly.  If  it  ap- 
pears from  the  record  that  it  was  intended  by  the  parties  to  be 
'  only  a  pro  forma  judgment  or  order  entered  by  consent  for  the 
mere  purpose  of  hastening  an  appeal,  and  with  no  intention  to 
waive  an  exception  thereto,  it  would  be  a  somewhat  rigid  ruling 
to  give  to  the  stipulation  a  conclusive  effect  not  contemplated  by 
the  parties.  "We  adopt  the  more  liberal  practice  of  construing  the 
stipulation  as  the  parties  understood  it  at  the  time.  At  the  same 
time  we  would  not  be  understood  as  encouraging  a  loose  practice 
in  this  respect,  and  recommend  to  attorneys  greater  care  in  fram- 
ing stipulations,  so  as  not  to  impose  upoa  the  court  the  necessity 
of  construing  doubtful  claoses  in  them." 

The  rule  presupposes  consent  by  one  competent  to  ^ve  a  valid 
consent  to  an  order  against  him.  Thus  it  has  been  held  that  the 
rule  could  not  be  invoked  to  procure  the  dismissal  of  an  appeal 
from  an  order  obtained  by  consent  adjudicating  the  appellant  an 
incompetent.**    The  court  said: 

"If  the  party  is  in  fact  mentally  incompetent,  his  request  or 
consent  that  he  be  so  adjudged  is  unavailing  for  any  purpose.  He 
is  incapable  of  making  such  request  or  giving  such  consent.  (Mc- 
Gee  V.  Hayes,  127  Cal.  336,  78  Am.  St.  Rep.  57,  59  Pac.  767.) 
If  he  be  not  in  fact  incompetent,  his  agreement  that  he  is  incom- 
petent does  not  make  him  so,  and  the  statute  authorizes  the 
appointment  of  a  guardian  on  this  ground  only  where,  after  full 
hearing  and  examination,  it  appears  from  the  testimony  that  the 
person  is  in  fact  incapable  of  taking  care  of  himself  and  managing 
his  property,  (Code  of  Civil  Procedure,  section  1764.)  The  con- 
sent of  the  alleged  incompetent  was  therefore  unavailing  for  any 
purpose,  except  perhaps  as  evidence  upon  the  question  of  incom- 
petency, and  the  attorney  of  her  own  selection,  represeuting  her 
in  the  proceeding,  had  no  more  power  in  this  regard  than  had 
she.  Instead  of  being  barred  from  an  appeal  by  any  such  con- 
senit,  we  are  satisfied  that  if  the  order  in  question  is  based  upon 
the  consent  of  the  incompetent,  and  is  not  the  result  of  a  full 
hearing  and  examination  upon  the  merits,  it  should  be  reversed." 

The  failure  to  argue  a  motion  or  to  appear  at  the  hearing  does 
not  amount  to  a  consent  that  it  be  granted."* 

u  8m  McUan  £60,  anU, 
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As  to  wlien  consent  will  be  presumed,  see  latter  part  of  section 
285,  post. 

§  283.  The  Appellate  Ooort  li  Oonflned  to  the  Record  Before  It, 
Which  It  has  No  Power  to  Change. — It  is  a  cardinal  principle  of 
appellate  practice  that  the  court  of  review  derives  its  knowledge 
of  the  cause  from  a  record  made  up  in  the  court  below.  Such 
record  consists  of  the  papers  designated  by  statute,  and  aa  has 
been  explained,  it  is  useless  to  send  up  papers  not  so  designated, 
for  they  cannot  be  considered.^  The  original  papers  constituting 
the  record  remain  in  the  court  below,  the  supreme  court  being 
famished  with  a  daly  authenticated  transcript  thereof.  This  tran- 
script ia  conclusive,  bo  far  as  the  supreme  court  is  concerned,  and 
cannot  be  contradicted  by  extraneous  evidence  in  that  court,'  even 
though  such  contradictory  evidence  be  made  a  part  of  the  record 
by  stipulation  of  the  parties."  It  has  therefore  been  held  that 
where  the  clerk's  certificate  stated  that  "sufficient  undertakings 
on  appeal  in  due  form  were  properly  filed,"  the  supreme  court 
held  such  statement  to  be  conclusive,  although  attacked  on  motion 
to  dismiss.'"  And  while  the  supreme  court  may,  on  suggestion 
of  diminution  of  record,  cause  the  transcript  to  be  made  a  true 
copy  of  the  originals  remaining  in  Uie  court  below,  it  has  no 
power  over  such  originals,  and  cannot  change  them  in  any  way.* 
Tbia  rule  applies  to  all  cases,  but  especially  to  cases  where  the 
decision  appealed  from  was  made  upon  a  record  previously  pre- 
pared. If  the  supreme  court  should  undertake  to  amend  such 
a  record,  and  then  proceed  to  determine  the  appeal  upon  the 
amended  record,  it  would  not  be  reviewing  the  action  of  the  court 
below,  but  would  be  passing  upon  a  different  case.* 

1  Bee  BectioQ  SOS,  ante;  and  look  at  a  part  of  tbe  tranicript  (or  the  par- 

•ection  229,  ante.  pose   of  cod  trad  ictins  the  atatement. 

9  Smith   V.   Brannan,   13   Cal.   107;  Montere?  Co.  t.  CiutSng,  63  CaL  507, 

BondB  V.  Hickman,  29  Cal.  400;  Bos-  23  Pae.  TOO. 
ton   T.   HayneB,   31   Gal.   107;    People 
V.  Romero,   18  Cal.  89;  Wormouth  v. 

Gardner,  35  Cal.  227;  Sanehez  v.  Mc-  '  Bee  section  271.' 

Mahon,  35  Ca!.  218;   In  re  Fifteenth  *  See    Satterlee    t.    Bliss,    36    Cal. 

Avenue  Extension,  54  Cal.  179;  Carey  488;  Rogers  v.  Tenaant,  45  Cal.  184. 

T.    Brnwn,   5R   Cal.     180;     People    t.  See,   also,   the   following  later   caeei: 

Anderson,     26     Cal.     1E9;     Hyde    v.  Boyd  v.  Burrell,  60  Cat.  280;   In  ra 

Boyle,    88   Cal.    590,    20    Pac.    1092;  Lamb.   95   Cal.    397,    30    Pac    5«8! 

Vance  v.  McQinley,  39  Mont.  46,  101  Warren  t.  Hopkina,  110  Cal.  506,  42 

Fae.  247.  Pac.   986;   MeadociQo   Co.   v.   Petera, 

»•  Aa  where  it  ii  sought  by  stipn-  2  Cal.  App.  24,  82  Pae.  1122,     In  this 

lation  t»  make  ths  notice  of  intention  but  caM,  where  it  was  Mugbt  to  eor- 


Digitized  ByGOOgle 


1565         suiiSS  OF  PBAcnos  in  the  apfellatb  coubts.         §  284 

So  the  only  record  which  the  apellate  court  will  review  is 
the  record  made  up  to  the  date  of  the  appeal  itself,  and  it  will 
haye  naught  to  do  with  a  record  made  up  afterward.  Thus  in 
People's  Home  Sav.  Bank  t.  Sadler  **  the  district  court  of  appeals 
of  the  first  district  was  called  upon  to  pass  upon  the  question 
raised  by  a  motion  for  an  order  remanding  the  cause,  without 
either  affirming  or  reversing  the  judgment  appealed  from,  for  the 
purpose  of  having  the  trial  court  act  upon  a  showing  of  the  death 
of  the  appellant,  and  determine  anew  the  questions  at  iasne  as 
the^  might  be  affected  by  the  fact  of  the  death  of  the  defendant. 
The  appellate  court  held  that  it  was  limited  to  a  consideration 
of  the  questions  at  issue  aa  of  the  date  of  the  appeal,  upon  a 
record  made  up  as  of  that  date ;  that  if  the  judgment  was  afSrmed 
it  would  be  affirmed  as  of  that  date ;  if  reversed,  it  would  be  the 
same  as  though  no  judgment  had  been  rendered  by  the  superior 
court  A  record  of  matters  subsequent  to  that-  event  would  clearly 
be  irrelevant. 

As  a  matter  of  course,  the  supreme  court  cannot  look  outside 
of  the  record  before  it.* 

§  284.  A  Decisioii  Which  li  Bight  will  not  be  Kevened  Be- 
oaiue  It  was  Baaed  upon  a  'Wrong  BeasoiL  And  if  It  Does  not 
Appear  on  What  Oronnd  the  Decision  waa  Hade,  It  will  be  Pre- 
sumed to  have  been  Made  upon  a  Groiuid  on  Which  It  can  be 
Supported,  if  There  be  Such. — The  propositions  involved  here 
may  conveniently  be  considered  separately. 

reet  a  bill  at  exceptiocB  aa  to  date  seemed  to  think  that  aome  kind  of 

of    aerriee    of    ootico     of    iDtention  eredeneo  eould  be  given  to  the  nn- 

BO   u   to  correspond   with   tbe   date  eontradiated    statement    of    eonnael 

as  it  appeared  on  the  notice  itself,  as  to  a  document  not  in  the  record, 

the  district  court  of  appeal   in   de-  Hood  v.  Hamilton,  33  Cal.  69S.     But 

nying   tiie  motion  said:     "  ....  It  this   seema   rather   an   extraordinary 

is  well  settled  that  a  record  authen-  course.    See,  also,  People    v.    Uar- 

tieated  br  tbe  trial  court  cannot  be  aeiler,.  70  Ca).  98,  where  it  waa  held 

ehanged  oy  the  appellate  court."  that    alleged    imperfeetJODS  in   the 

<•  1  Cal.  App.  189,  81  Pae.  1029.  charg«  of  the  court  to  the  jury  could 

s  McKin^  V.  Tuttte,  42  Cal.  570;  not      be     considered      because     tbe 

Gates  V,  Walker,  35  Cal.  E8»;   Pair  charge  was  not  in  the  record. 

V.   Stevenot,    29    Cal.   486,    11    Morr.  As  to  a  record    of    the    supreme 

Min.  Rep,  11;  Oullahan  v.  Starbuck,  court,  see  Wilson  v.  Broder,  24  Cal. 

21  Cal.  413.     If,  however,  the  coun-  190. 

sel   for   a  party  prints   in  hi*  brief  Matters  referred  to   ia   the  brief, 

a   copy   of   a   document   not   in   the  but     not    contained    in    the    record, 

record,  he  at  least  cannot  complain  cannot     be     considered.     Vance     v. 

if    the    court    treato   it  aa   properly  McQinley,    39    MouL   46,    101    Pac. 

before   it.     Mott   T.   Beyes,   45   Cal.  347. 
3 TO.    And    in    one    ease  tho  oonrt 


Digitized  ByGOOgle 


S  284  BULE9  OP  PEA.CnCB  IN  THE  AFPKLL&TS  OODBTB.  1566 

1.  A  Decision  Which  is  Bight  wiU  not  be  Reversed  Because  It 
was  Based  on  a  Wrong  Season. — The  Bupreme  court  reviews  the 
action  of  the  court  below  and  not  its  arguments,  and  where  the 
action  is  right,  it  is  immaterial  that  the  arguments  which  induced 
it  are  wrong.  It  is  upon  this  principle  that  it  is  held  that  a 
judgment  which  is  right  upon  the  facts  found  will  not  be  re- 
versed because  the  conclusions  of  law  are  erroneous.'  And  the 
principle  has  other  applications.  Thus  where  the  court  below  re- 
fused to  give  certain  instructions  because  they  were  not  requested 
as  required  by  a  rule  of  court,  and  thia  was  assigned  as  error, 
Baldwin,  J.,  delivering  the  opinion,  said:  "A  conclusive  answer 
is  that  the  instructions  are  not  correct.  It  is  immaterial  whether 
the  reason  for  refusing  the  instructions  be  good  or  not,  as  we  do 
not  try  the  sufficiency  of  the  arguments  of  the  judge,  but  only 
the  soundness  of  his  concluBiona. "  '  "The  reasons  given  for  the 
decision  may  be  bad,  and  the  decision,  at  the  same  time,  correct 
for  other  reasons.  It  is  the  action  of  the  court  that  is  presumed 
to  be  correct,  and  this  presumption  obtains  even  though  the  reasons 
given  may  be  bad."**  So  when  the  trial  court  refused  an  in- 
struction because  it  was  written  in  pencil,  the  instruction  beii^ 
misleading  and  erroneous,  the  supreme  court  held  that  it  was 
not  necessary  to  determine  whether  the  reason  given  was  valid 
or  not.*"  So  where  a  motion  for  new  trial  was  made  upon  several 
grounds,  and  granted  npon  a  ground  which  the  appellants  con- 
tended was  erroneous,  the  supreme  court  aCBrmed  the  order,  and 
Currey,  C.  J.,  delivering  the  opinion,  said:  "Were  we  of  opinion 
that  the  court  was  in  error  in  respect  to  the  exact  question  on 
which  the  order  was  made,  we  would  not  be  justified  in  reversing 
it,  provided  there  was  any  other  ground  on  which  the  order  should 
have  been  made.  If  for  any  cause  the  verdict  and  judgment  ought 
to  have  been  set  aside,  and  a  new  trial  granted,  the  order  should 
be  allowed  to  stand,  whether  the  reason  assigned  for  it  was  right 
or  wrong.  To  hold  otherwise  would  be  to  deprive  the  defendants 
of  a  right  to  which,  if  error  intervened,  they  were  entitled  ex 
debito  justitiae."*    So  in  Coghill  v,  Maito,*  where  the  court 

1  Bee  lection  243,  ante.  Fac  037;   and  we  aeetion  28S,  po«(, 

*  People  V.  Sears,  18  CaL  63S;  uid       u  to  the  rule  of  preBamptions. 
.  Di—i..  -   i;<»...   in  r\.i    170 


e  Blevin  t.  Freer   10  Cal,  172. 
t  Power  V.   FairbankB,    146    Cal. 


Pac.  2 


1"  Low  V.  Warden,  77  Cal.   B4,  1» 


611,  80  Pac,   1075;   and  see   Skinner  .   „       ^        „  „«  n  1    ».* 

V.  Horn,  144  Cal.  278,  77  Pac.  804;  *  Orant  v.  Moore,  'iV  t^aL  644, 

Boin  T.  Bpreckeb,  1S5  Cal.  612,  102  •  29  CaL  678. 
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below  granted  a  new  trial  on  &  gn^und  which  was  erroneous,  end 
it  W8S  contended  for  the  appellant  that  the  review  should  be  con- 
fined to  SQch  reason,  because  of  the  provision  of  the  Practice  Act 
to  the  effect  that  the  "court  or  judge  granting  or  refusing  a  new 
trial  shall  state  in  writing  the  grounds  npon  which  the  same  is 
granted  or  refused,"  the  supreme  court  affirmed  the  order,  and 
Shafter,  J.,  delivering  the  opinion,  said:  "If  it  was  intended  to  bo 
limit  the  power  of  this  court  in  error,  tha,t  in  reviewing  the  orders 
and  judgments  of  district  courts  it  could  do  no  more  tiian  review 
the  reasons  given  for  rendering  or  entering  them,  the  legislature 
has  signally  failed  to  express  the  intention.  A  rule  of  that  kind 
would  be  both  anomalous  and  improvident.  Anomalous,  for  it 
would  put  us  upon  reviewing  judicial  ailments  rather  than 
judicial  action;  and  improvident,  inasmuch  as  rights  would  not 
unfrequently  be  lost  for  no  better  reason  than  that  they  had  been 
adjudged  to  be  such  upon  wrong  grounds." 

So  in  Noyes  v.  Wood,**  where  a  new  trial  was  granted  on  a 
ground  that  was  held  by  the  supreme  court  to  be  untenable,  the 
order  was  nevertheless  sustained  on  another  ground,  the  court 
saying: 

"On  this  appeal  the  court  ia  not  confined  to  a  consideration  of 
the  point  on  which  a  new  trial  was  granted,  but  the  order  will  be 
affirmed  if,  upon  the  whole  record,  it  appears  that  a  new  trial 
should  be  had." 

So  in  "White  v.  Merrill  •"  the  court  said: 

"No  matter  what  reason  the  court  below  may  assign  for  its 
action,  this  court  is  not  bound  by  such  reason.  If  this  court  finds 
that  upon  any  ground  or  for  any  reason  the  action  of  the  court 
below  was  correct,  such  action  will  be  affirmed,  regardless  of  the 
reason  which  the  court  may  have  given  for  it." 

So  in  Wa^eham  v.  Barker, *°  where  a  demurrer  to  the  complaint 
was  sustained  on  one  of  the  two  grounds  assigned  therein,  the 
supreme  court  said : 

"If  well  taken  on  any  ground,  this  court  will  affirm  the  order 
of  the  court  below,  without  regard  to  the  reasons  which  the  court 
may  have  assigned  therefor." 

So  in  Wilson  v.  Carter  "  it  was  held  that  where  it  appears  that 
a  demurrer  was  properly  sustained  on    any  ground,   it  is    not 
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material  that  it  is  also  sustained  on  otlier  grounds  that  may  hare 
been  iinteoable.     So  in  Burke  .v.  Maguire,"  the  court  said : 

"The  order  suataining'  the  demurrer  states  that  'the  same  la 
hereby  sustained  upon  the  groonds  as  heretofore  stated  in  the 
opinion  on  file  herein.'  It  is  claimed  that  the  order  cannot  be 
affirmed,  unlesB  this  court  agrees  with  the  lower  court  in  the 
opinion  referred  to  in  the  order.  We  do  not  so  understand  the 
law.  If  the  complaint  is  insufficient  upon  any  ground  properly 
specified  in  the  demurrer,  the  order  must  be  sustained,  although 
the  lower  court  may  have  considered  it  sufficient  la  that  respect 
and  may  in  its  order  have  declared  it  defective  only  in  some  par- 
ticular in  which  we  hold  it  to  be  good.  The  defendant  is  entitled 
to  the  decision  of  this  court  npon  all  questions  presented  by  the 
demurrer  and  necessary  to  the  decision  made.  (Wilson  v.  Carter, 
117  Cal.  53,  [48  Pac.  983] ;  Wakeham  v.  Barker,  82  Cal.  46,  [22 
Pac.  1131]  i  White  v.  MerriU,  82  Cal.  14,  [22  Pac.  1129].)  " 

In  the  case  of  Eauffman  v.  Maier**  the  rule  was  stated  as  fol- 
lows: 

"The  proposition  of  the  appellant  that  this  court  is  limited  upon 
this  appeal  to  a  consideration  of  the  grounds  specified  in  the  order 
granting  the  new  trial  is  untenable.  A  party  has  the  right  to 
move  for  a  new  trial  upon  any  or  all  of  the  grounds  permitted 
by  the  statute,  and  if  the  record  upon  which  his  motion  is  based 
discloses  more  than  one  ground  for  which  a  new  trial  should  be 
granted,  the  court  cannot,  by  stating  in  its  order  that  the  motion 
is  granted  upon  one  ground  only,  and  denied  upon  the  others,  de> 
prive  the  party  of  the  right  to  a  review  by  this  court  of  the  entire 
record.  The  action  of  the  court  below  it  limited  to  granting  or 
refusing  a  new  trial,  and  except  in  those  cases  in  which  it  is 
justified  in  limiting  the  new  trial  to  one  or  more  designated  issues, 
the  effect  of  an  order  granting  a  new  trial  is  to  place  the  cause 
in  the  position  it  held  before  any  trial  had  been  had.  Upon  an 
appeal  from  that  order,  this  court  will  review  the  entire  record 
upon  which  the  order  was  based,  and  if  there  be  found  any  error 
in  the  record  which  w«uld  have  justified  the  court  in  making  the 
order,  the  order  will  be  afllrmed,  upon  the  aame  principles  that 
an  order  sustaining  a  demurrer  to  a  defective  complaint  will  be 
sustained,  even  though  the  ground  upon  which  the  trial  court  sus- 

M  XH  Cftl.  4C6,  es  Pao.  21. 
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tained  it  may  be  untenable.  A  motion  for  a  new  trial  is  a  pro* 
seeding  in  the  natnre  of  a  new  action  wherein  the  statement  or 
bill  of  exceptions  corresponds  to  the  complaint,  and  the  epecifica- 
tiona  of  errors  to  a  demurrer  thereto,  and  the  action  of  the  trial 
court  in  sustaining  the  motion  is  to  be  treated  on  the  same  prin- 
ciples. If  there  be  any  grounds  upon  which  its  action  can  be 
upheld,  tbe  order  will  be  sostained,  IrreBpective  of  the  particular 
grounds  given  by  the  court,  whether  in  an  opinion  or  by  a  state- 
ment in  the  order  itself. 

"A  contrary  rule  might  work  great  injustice.  If  a  new  trial 
is  granted,  the  former  decision  is  set  aside,  and  the  party  whose 
motion  has  prevailed  is  not  'aggrieved,'  and  baa  no  ground  for  an 
appeal.  By  the  order  granting  the  new  trial  the  jndgment  is 
vacated,  and  the  cause  is  in  the  same  condition  as  when  tbe  issues 
were  joined.  But  if  upon  an  appeal  from  that  order  the  action 
of  this  court  is  limited  to  a  review  of  merely  the  ground  designated 
by  the  lower  court,  and  that  ground  should  be  held  insufficient,  the 
moving  party  would  be  deprived  of  the  new  trial  to  which  the 
record  might  show  that  he  is  manifestly  entitled." 

And  so  in  other  cases." 


■  See  Bolton  v.  Btenart,  2S  CsL 
615;  Chabot  t.  Tucker,  39  Cal.  434; 
Thompton  v.  Felton,  54  Cal.  547; 
People  y.  Crowey,  58  Cal.  38;  Mc- 
Cartfa;  r.  Loupe,  62  Cal.  299;  Peo- 
ple V.  C.  P.  B.  B.  Co.,  76  Cal,  29,  18 
Pac  BO;  NaUy  v.  McDonald,  77  Cal. 
284,  19  Pao.  418;  Hamett  v.  C.  P. 
B.  B.  Co.,  78  Cal.  31,  20  Pac.  154; 
Haye*  v.  Fine,  91  Cal.  391,  27  Pac. 
—  •  e  Kin* 
SbanI 

26,  34  Pae.  636;  Oioojne  t.  Alm- 
rtead,  101  CsL  425,  35  Pae.  1021; 
McQrath  t.  Carroll,  110  Cal.  79,  42 
Foe.  466;  In  re  Martin,  113  Cal. 
479,  45  Pac.  SIS ;  Davey  t.  Southern 
Paciflo  Co.,  116  Cal.  323,  48  Pac. 
117;  Sherwood  v.  Kyle,  125  Cal.  652, 
58  Pac.  270;  Churchill  v,  Flournoy, 
127  Cat.  355,  S9  Pac  791;  Newman 
T.  Overland  Co.,  132  Cal.  73,  84  Pac. 
110;  People  v.  Castro,  133  Cal.  11, 
65  Pae.  13;  Dandos  v.  McDonald, 
137  CaL  1,  69  Pac.  498;  Schnittger 
V.  Bom,  139  Cal.  656,  73  Pac  449; 
Bwett  V.  Gray,  141  Cal.  63,  74  Pac. 
439;  Newman  t.  LeBaing,  141  Cal. 
174,  74  Pac.  761;  Ben  Lomond  Wine 
S*w  TiUI— BB 


Co.  T.  Sladlty,  141  Cal.  619,  75  Pae. 
332;  WeiMer  v.  Southern  Pacific  Co., 
148   Cal.   426,   83   Pae.    439,   7   Ann. 

Cas.  636;  Thompson  v.  California 
Canstruetion  Co.,  14S  Cal.  35,  SZ 
Pao,  367 ;  Breeee  v.  Lob  Angeles 
Traction  Co.,  149  Cal.  131,  85  Pao. 
153,  5  L.  B.  A,,  N.  S.,  1059;  Wend- 
ling  etc,  Co.  t,  Qlenmiod  etc.  Co., 
153  Cal.  411,  95  Pac.  1029;  Hongh- 
ton  V,  Market  Street  By.  Co.,  1  Cal, 
App.  576,  82  Pae.  972;  Martin 
V.  Markarian  &  Co.,  1  Cal,  App. 
887,  82  Pac.  1072.  And  see  other 
cases  cited  in  following  notes.  Also, 
see  Vogel  t.  Minnesota  etc.  Co., 
47  Colo.  534,  107  Pac.  1108,  where, 
with  reference  to  a  certain  finding 
of  the  trial  court,  the  supreme  court 
said;  "We  unhesitatingly  adopt  it 
as  our  own,  not  for  the  reason  given 
by  tha  learned  trial  judge,  but  for 
others  hereinafter  stated.  It  some- 
times  happens  that  entirely  correct 
and  proper  findings  are  made,  for 
whidh  possibly  inadequate  and  un- 
sound reasons  are  stated.  The  force 
of  such  findin|{3,  however,  are  sot 
necesBuily  impaired  becaow  tbe  rea- 
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'What  is  said  above  is  founded  npoD  the  assomption  that  the 
record  ahowa  what  the  action  of  the  court  below  was,  and  upon 
what  ground  it  waa  based ; '  but  it  has  been  frequently  held  that 
if  the  order  does  not  specify  the  grounds  upon  which  it  was  based, 
and  the  record  shows  that  it  can  be  sustained  on  any  of  the  grounds 
specified,  it  will  not  be  disturbed.'    If  the  order  is  silent,  and  the 

■on  gii«D  therefor  ai«  not  approved, 
if  there  b«  found  in  the  re«ord  euffi- 
eient  tCBtimoDj  to  juatify  them." 
Also,  McCaffer^  t.  FUun  (Nev.),  107 
Pac  225. 

"OrdiDarilj  a  judgment  will  not  be 
rerrermd  becaiiBe  a  trial  judge  adopted 
ft  wrong  re«soD  in  reaeUng  a  oooclu- 
■ion  which  might  be  right;  but  where 
it  appears  that  a  wrong  reason  was 
the  result  of  a  miaconoeption  of 
the  law,  which  canaed  him  to  reach 
a  wrong  eondasion  under  the  teeti- 
jnony,  Sia  judgment  ahould  be  re- 
Tersed."  Fleming  v.  Wells,  45  Colo. 
255,  101  Pae.  66. 

If  the  trial  court  rules  correctly, 
tbe  fact  that  the  ruling  was  based 
upon  a  particular  point  is  immate- 
rial; for  if  tbe  point  was  inadequate, 
or  constituted  a.  wrong  reanoo,  tbe 
ruling  would  nevertheless  be  upheld 
on  appeal.  Ear  tig  v.  Seattle,  53 
Wash.  432,  102  Pac.  40S. 

Where  the  conclusion  reached  br 
the  lower  court  was  right,  though 
the  method  of  reaching  it  was  wrong, 
tbe  jndgmeDt  based  thereon  will  be 
BUBt&in^.  Tevis  v.  Ryan  (Ariz.), 
108  Pae.  461.  If  tbe  result  arrived 
at  is  the  correct  one,  it  is  imma- 
terial that  a  wrong  rettaon  was  given 
therefor.  Harper  v.  Independence 
ete.  Co.  (Aril.),  108  Pac.  701. 

If  B  ruling  excluding  answers  to 
certain  questions  is  correct  for  any 
reason  wliatever,  no  error  was  coOi- 
nitted,  no  matter  what  reaBon  was 
Holt  T.  Nielson    (Utah),   109 


KT 


470. 


.  ease  where  the  court 
declined  to  pass  upon  all  the  grounds, 
■ee  betow. 

'  And  if  tbe  grounds  of  the  action 
of  the  court  below  be  not  shown  by 
the  record,  tbe  supreme  court  must 
presume  in  support  of  such  action 
that  it  was  upon  some  ground  upon 
which  it  can  be  sustained  if  there  be 
such.  Thus,  in  Weddle  v.  Stark,  10 
CbL   301,  where  a  motion  fox  new 


trial  was  made  upoa  two  grounds, 
vis.,  insulGcieucj  of  the  evidence  and 
errors  in  law,  and  tbe  record  did  not 
show  apon  what  ground  tbe  motion 
was  granted,  the  supreme  court  af- 
firmed the  order  on  the  ground  that 
evidence  was  conflicting,  and  that 
the  order  must  be  deemed  to  have 
been  made  on  that  ground.  So,  in 
OuUahan  v.  Stsrbuck,  21  Cal.  413,  a 
Bimilar  case,  Field,  C.  J.,  delivering 
the  opinion,  said:  "It  is  stated  by 
the  appellant's  counsel  that  the  only 
ground  upon  which  the  court  below 
based  its  action  in  granting  a  new 
trial  -was  a  snpposed  error  in  its  re- 
fusing to  allow  a  peremptory  chal- 
lenge to  a  juror  after  he  had  been 
accepted,  though  not  sworn.  We  do 
not  doubt  that  sneh  was  the  fact,  bnt 
the  record  does  not  show  this,  and  by 
its  contents  we  must  be  governed. 
The  record  shows  that  the  motion  was 
also  made  on  tbe  further  ground  that 
tbe  evidence  was  insufficient  to  jus- 
tify the  verdict,  and  does  not  indicate 
upon  which  of  the  two  gronnda  it 
based     its     ruling Order     af- 

The  appellate  eourt  enters  upon  ita 
investigation  with  the  presumption 
that  the  ruling  of  tho  trial  court 
was  correct,  and  this  presumption 
will  be  upheld  if  It  ean  be  done  upon 
any  reasonable  hypothesis  at  alL 
Smith  V.  Collis,  42  Hont.  350,  118 
Pac.   1070. 

Sherman  v.  Mitchell,  46  CaL  576; 
Altsehul  V.  Doyle,  48  Cat.  535;  Pierce 
V.  Schaden,  55  Cal.  406;  People  v. 
McAuslan,  43  Cal.  55;  Thompson  v. 
Felton,  54  Cal.  547;  Clarkin  v.  Lewis, 
20  Cal.  634;  Gray  v.  Winder,  77  Cal. 
525,  20  Pac.  47;  Nally  v.  McDonald, 
77  Cal.  284,  19  Pac.  418;  People  v. 
Lum  Yit.  83  Cat.  130,  23  Pac.  22S; 
Towcsend  v.  Briggs,  88  Cal.  230,  20 
Pae.  108;  Swett  v.  Gray,  141  CaL  83, 
74  Pac.  439;  and  see  cases  cited  in 
note  5,  twpra,  and  notes  7s  and  7b, 
below. 
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record  discloses  a  valid  ground,  it  will  be  presumed  in  support 
of  the  acticat  of  the  trial  court  that  it  was  based  upon  that  ground." 
If,  for  example,  the  order  is  one  granting  a  new  trial  in  an  action 
where  there  was  a  jury  trial,*"  and  one  of  the  grounds  of  the 
motion  is  insufficiency  of  the  evidence,  if  the  record  is  silent  as 
to  the  ground  upon  which  the  order  was  based,  and  the  evidence 
is  conflicting,  it  will  be  presumed  that  the  court  based  its  action 
upon  that  ground,  and  it  will  not  be  disturbed,^'  If  the  ground 
referred  to  was  expressly  excluded,  no  such  presumption  will  be 
indulged.^'  Bnt  the  exdosion  must  be  set  out  in  the  order  itself, 
which  cannot  be  limited  in  any  degree  by  the  opinion  of  the  court, 
even  though  such  opinion  be  in  writing.^*  This  rule  is  a  corollary 
of  the  well-known  rule  as  to  conflict  of  evidence,"  and  merely  holds 
that  if  the  ground  of  insufficiency  of  the  evidence  is  specifically 
excluded  by  the  trial  court,  conflicting  evidence  will  not  be  exam- 


"  See  Curtis  v,  Starr  ft  Co.,  85 
CaL  376,  24  Pae.  806;  Contlee  r. 
Qjgar.  126  Cal.  B46,  S9  Pac.  26; 
Churchill  V.  Flournoy,  127  Cal.  355, 
G9  Pao,  7fll;  Bjibee  v.  Dewoy,  128 
Cal.  322,  60  Pae.  S47;  and  tw  easei 
cited  in  previoui  notes,  and  note  7b, 
below;  and  see  Bectiou  285,  pott,  ai 
to  preaumptionB  iu  eeneral. 

lb  Although  this  limitation  baa  been 
made,  it  ie  not  always  lo  made,  and 
DO  re&Bon  baa  been  gugeested  why 
the  Bame  rule  cannot  be  held  to  ap- 
ply where  the  trial  waa  by  the  court 
in  the  firat  place.  See  Condee  t. 
Gyger,  126  CaI.  546,  59  Pac.  26, 
where  the  court,  citing  Curtiaa  v. 
Starr,  mpra,  and  Bjonnan  v.  Bedwood 
Co.,  92  Cal.  500,  28  Pac.  591,  aaid: 
"It  ia  the  duty  of  the  judge  of  tho 
trial  court  to  grant  the  new  trial  when- 
ever he  is  not  aatiafled  with  the  ver- 
dict, if  tried  by  a  jury,  or  with  the 
flndinga,  if  tried  by  the  court;  and 
ha  is  not  bound  by  the  rule  as  to 
conflicting  evidence  as  is  this  court." 
Also,  "In  support  of  the  order  we 
must  preaume  that  tbe  court  changed 
its  opinion  as  to  the  effect  of  the  evi- 
dence and  reached  a  diCFermt  coa- 
cluiion  npon  the  bearing  of  the  mo- 
tion." And  see  to  a  like  efFect, 
Churchill  v.  Flournoy,  127  Cal.  355, 
59  Pac.  791. 

"  See  Savage  v.  Sweeney,  63  Cal, 
340;  Dewey  v.  Pranli,  62  Cal.  343; 
Hook  V.  Hall,  68  Cal.  22,  8  Pac. 
596;  tide  Land  Reclamation  Co. 
V.     Cunningham,     71     Cal.     221,    16 


Pac.  711;  In  re  Crosier,  74  Cal. 
180,  15  Pac.  618j  Nally  v.  Mc- 
Donald,  77  Cal.  284,  19  Pac.  418; 
White  V.  MerriU,  83  Oal.  14,  22  Pac 
112B;    People   v.   Lum    Tit,    83    CaL 

130,  23  Pac.,  228;  People  v.  Flood, 
102  Cal.  330,  36  Pac  663;  In  re 
Uartin,  113  Cbl.  47Q,  45  Pae.  813; 
Tibbetts  v.  Bower,  121  Cal,  7,  53  Pac. 
359;  Newman  v.  Overland  Co.,  132 
CaL  73,  64  Pac.  110;  Polliti!  t.  Wick- 
erabam,  150  Cal.  238,  8S  Pac.  Bll; 
Petaluma  v.  White,  153  Cal.  IBO,  92 
Pac  177;  and  see  cases  cited  in  pre- 

'4  Bee  KaufFman  v.  Maier,  94  Cal. 
269,  29  Pac  481,  16  L.  B.  A.  124; 
Newman  v.  Overland  Co.,  132  Cal.  73, 
64  Pac  110;  Siemaen  v.  Oakland  etc 
Co.,  134  Cal.  494,  66  Pac  672;  Swett 
T.  Gray,  141  Cal.  63,  74  Pac.  439; 
Thompson  r.  California  Const.  Co., 
148  Cal.  35,  82  Pac  367;  Bresee  v. 
IiO«  Angeles  Traction  Co.,   149   Cal. 

131,  85  Pac  152,  5  L.  R  A.,  N.  8., 
1059;  Brett  t.  Frank  i  Co.,  153  Cal. 
267,  04  Pae.  1051;  Wendling  etc  Co. 
T.  Glenwood  etc  Co.,  153  Cbl.  411, 
95  Pac  1029. 

'•  See  Newman  v.  Overland  Co., 
132  Cal.  73,  64  Pac  110;  Ben  Lo- 
mond Wine  Co.  v.  Sladky,  141  Cal. 
619,  75  Pac  332;  Weisser  v.  South- 
em  Padfle  Co,,  148  Cal.  426,  83  Pac 
439,  7  Ann.  Cas.  636;  Bresee  t.  Lob 
Aogples  Traction  Co.,  149  CaL  131, 
85  Pac  152,  5  L.  B.  A.,  N.  S.,  1056. 

t(  See  section  288,  pott. 
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ined  by  the  appellate  court ;  ^  bat  if  any  other  ^oond  is  exdnded, 
the  court  will  nevertheless  examine  it,  aod  apply  the  rale  that  no 
matter  what  were  the  reasons  of  the  trial  court,  whether  expressed 
in  the  record  or  not,  the  appellate  court  will,  with  the  single  ex- 
ception stated,  examine  the  entire  record,  and  if  the  order  can 
be  sustained  upon  any  ground,  it  will  not  be  disturbed,"  Of 
course,  if  the  ground  upon  which  the  decision  is  made  is  unten- 
able, and  there  is  no  other,  the  order  will  be  reversed.  Thus,  where 
a  new  trial  was  granted  on  the  ground  that  a  certain  finding  was 
not  sustained  by  the  evidence,  the  record  showing  that  the  finding 
in  question  was  immaterial,  as  being  upon  averments  in  the  ccon- 


Ti  See  Breiee  t.  Los  Angeles  Trac- 
tion Co.,  ue  Cal.  131,  85  Pae.  152, 
6  L.  B.  A.,  N.  8.,  1059,  and  caaeB 
cited. 

Tt  In  NewniMi  v.  Overland  Co.,  132 
CaL  73,  64  Pae.  110,  the  court  said; 
"  .  .  .  .  And  when  this  [insuiEciency 
□f  the  evidence]  ii  made  one  of  the 
grouftda  of  the  motion,  although 
other  groDnda  are  also  presented,  if 
the  order  does  not  hj  direct  lan- 
guage exclude  this  from  the  gronndi 
apon  which  the  motion  is  granted, 
it  will  be  assumed  tlut  it  was  one 
of  the  grounds  for  making  the  order. 
,  ,  .  .  And  "the  order  entered  in 
the  minutes  is  the  only  record  of  ths 
court's  action,  and  is  to  be  meaeured 
b/  its  terms,  and  not  bj  the  reasODB 
which  the  court  ma;  giv«  for  it." 
And  see  the  other  cases  cited  in  note 
7e,  (tlpro. 

The  BDpreme  court  of  Washington 
eeemi  to  ham  declined  to  go  to  the 
length  here  stated.  In  Moore  t. 
Marsh,  59  Wash.  151,  109  Pac.  006, 
it  was  held  that  an  order  granting 
a  new  trial  most  stand  or  fall  alone 
on  the  ^uud  mentioned  bj  the  trial 
court.  This  was  in  strict  accordance 
with  the  rnle  ■tal«d  in  the  earlier  case 
of  Armstrong  v,  Mnsaer  etc.  Co.,  43 
Wash.  584,  86  Pac.  944,  which,  in 
turn,  fallowed  a  number  of  earlier 
decisions,  commencing  with  Gardner 
V.  Lovegren,  27  Wash,  350,  67  Pac, 
015,  where  the  court  saiil:  "It  is 
true  that  the  granting  of  a  motion 
for  a  new  trial  is,  in  a  certain  seiiBe, 
dJBcretionarj  with  the  trial  court, 
and,  if  it  were  upon  matters  of  fact, 
the  appellate  court  vrould  hesitate 
to   set   aside   an   order   made   bj   the 


trial  court  unleas  it  plainlj  appeared 
that  the  discretion  waa  abused.  But 
in  the  cose  at  bar  it  is  a  pure  qnea- 
tion  of  law,  and  this  court  will  act 
upon  it  independently  and  uncon- 
trolled bj  the  judsmeiit  of  the  lower 
court,  as  it  would  upon  any  other 
questiaa  of  law  which  was  brought 
to  it  upon  app«l." 

In  other  words,  unlike  the  practice 
elsewhere,  the  supreme  court  will  not 
go  beyond  the  ground  stated  as  the 
basis  of  the  motion  where  it  is  an 
error  of  law  alone,  to  aaeertaia 
whether  there  is  any  other  gronnd 
upon  which  the  order  granting  the 
motion  could  properly  be  made.  The 
rule  thus  announced  was  that  when 
an  order  grantiog  a  motion  for  a 
new  trial  upon  questions  of  law  and 
fact,  shows  that  it  is  sustained  upon 
one  specific  ground,  stated  as  an  er- 
ror of  law,  which  is  erroneous,  the 
inpreiue  court  will  not  determina 
whether  the  motion  should  have  been 
sustained  on  other  grounds.  8e« 
Gray  t.  Washington  otfl,  Co,,  27 
Wash.  713,  OS  Pac.  360.  In  Iaw- 
rence  v.  Pederson,  34  Wash.  1,  74 
Pac  1011,  it  was  held  that  where 
the  new  trial  order  speeiSed  tbe  ex- 
act ground  on  which  it  was  granted, 
and  disclosed  that  it  involved  a  qaes- 
tion  of  law,  only,  the  order  wiU  be 
reversed  on  appeal  if  the  ground  on 
which  the  new  trial  wag  based  was 
insufficient,  without  regard  to  the 
trial  court's  discretion.  See,  alse,  Al- 
len V.  Northern  Pacillc  Co.,  3S  Wash. 
221,  77  Pac  20t,  66  L.  R.  A.  804; 
Tbam  v.  Steeb  etc  Co.,  39  Wash.  271, 
81  Pac  71L 
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plaint  admitted  by  the  answer,-  and  there  was  no  other  valid 
ground  upon  which  the  order  oould  be  anstaJned,  it  was  reversed.^ 
So,  if  there  is  no  adequate  ground  in  the  record  save  one  that 
had  been  relieved  against  in  the  course  of  the  proceedings,  aa, 
for  example,  where  failure  to  propose  the  statement  in  time  had 
been  relieved  against  by  a  proceeding  under  section  473,  Code  of 
Civil  Procedure,  it  was  held  that  the  ground  in  question  could  not 
be  considered  in  support  of  an  order  denying  a  motion  for  a  new 
trial." 

The  effect  of  all  modem  decisions  is  to  render  any  expression 
of  the  trial  judge  in  explanation  of  the  action  of  the  trial  court 
in  any  matter  whatever  wholly  nugatory,  except  in  the  single  case 
of  an  exclusion  of  the  ground  of  insutSciency  of  the  evidence 
where  motions  for  new  trial  are  granted  on  other  grounds.  The 
exception  is  based,  as  above  stated,  on  the  principle  which  limits 
the  appellate  court  in  its  review  of  the  evidence  to  cases  where 
there  is  no  conflict,  and  where  the  decision  is  so  plainly  contrary 
to  thp  evidence  that  it  is  no  longer  a  question  of  fact,  but  one  of 
law.  For  the  pame  reason,  if  the  ground  in  question  is  not  ex- 
pressly excluded,  the  appellate  court  is  at  liberty  to  treat  it  as 
having  been  determined  either  way,  as  the  support  of  the  order 
appealed  from  requires.^" 

2.  Failure  of  the  Court  Below  to  Act  upon  a  Question  Pre- 
sented hy  the  Record. — It  ia  to  be  observed  that  the  rule  estab- 
lished by  the  cases  cited  presupposes  that  the  court  below  has  acted. 
It  is  manifest  that  if  the  court  below  has  not  acted  the  rule  does 
not  apply,  and  there  may  be  cases  where  the  court  acts  upon  a 
portion  of  the  case  before  it,  and  leaves  the  remainder  untouched. 
Thus  where  a  complaint  is  demurred  to,  or  a  motion  for  a  new 
trial  made  upon  several  grounda,  the  court  below  may,  and  fre- 
quently does,  base  its  order  upon  some  one  of  the  grounds,  leaving 
the  others  unnoticed.  "Where  t(  appears  that  such  was  the  fact, 
there  may  be  two  cases,  viz.,  where  the  unnoticed  grounds  involve 
questions  of  discretion  and  where  they  provide  pure  questions  of 
law. 

(a)"  Where  the  unnoticed  grounds  involve  questions  of  discre- 
tion it  is  believed  (although  no  decision  has  been  found  upon  the 

Tk  Hnjes  v.  Fine,  91  Cal.  391,  27 
P»e.  772. 

1 1  Bailr  T.  Kreutcnuuiii,  lil  (U. 
SIO,  IB  F»e.  KM. 
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point)  that  the  supreme  court  should  not  undertake  to  determine 
them  for  the  first  time,  but  if  the  case  cannot  be  disposed  of  upon 
other  points,  should  send  it  back  to  the  court  below  for  the  orderly 
disposition  of  the  matter.  Unless  this  is  done  the  grossest  injus- 
tice may  result.  Suppose,  for  example,  that  a  motion  for  new  trial 
is  made  upon  tvo  {^rounds,  viz.,  error  in  law,  and  insufScienc^  of 
the  evidence,  and  that  there  is  a  conflict  of  evidence. 

If  the  trial  court  should  erroneously  grant  the  motion  on  tha 
ground  of  error  of  law,  or  if  it  should  rightly  deny  the  motion  on 
that  ground,  in  either  case  expressly  declining  to  consider  the  other 
ground,  it  would  seem  that  the  supreme  court  should  reverse  the 
order,  with  instructions  to  the  court  below  to  consider  the  ground 
of  insufSciency,  and,  if  it  finds  the  evidence  insufficient,  to  grant 
the  motion,  otherwise  to  deny  it. 

(b)  "Where  the  case  involves  qnestions  of  law  only,  no  practical 
difficulty  would  arise.  For  the  supreme  court  would  look  at  the 
questions  from  precisely  the  same  point  of  view  as  the  court  below. 
And  while  it  might  be  error  for  the  court  below  not  to  rule  upon 
a  question  presented  by  the  record,  it  would  be  error  without  in- 
jury. 

§  286.  The  Premmption  ia  in  Favor  of  the  Action  of  the  Couit 
Below,  and  the  Fart7  Alleging  Error  moat  Hake  It  Afflrmatively 
Appear. — If  the  record  does  not  show  what  the  action  of  the  court 
was,  and  upon  what  it  was  based,  and  all  the  material  circumstancea 
in  regard  to  it,  it  will  be  presumed  to  have  been  regular  and  cor* 
rect.^    "On  appeal  all  intendments  are  in  favor  of  the  regularity 

I  Ab  to  tbe  general  rale,  Bee  the  S56;  Todd  r,  WiDttnts,  36  CaL  129; 
fallowJDg  caies:  Babe  v.  Wells,  3  Talbert  t.  Hopper,  42  C&I.  397;  Pm- 
Cal.  148;  Allen  v.  Phelps,  4  Cal.  256;  pie  v.  McAuslan,  43  Cal.  55;  Wal- 
Gatea  v.  BuekiD^ham,  4  Cal.  2S6;  bridge  v.  Ellaworth,  44  Cal.  353; 
Jewup  V.  King,  4  Cal.  331;  De  John-  Moore  v.  Masrini,  43  Cat.  389;  Wil- 
eon  V.  Sepiilveda,  5  Cal  149;  Ford  hod  v.  Doughertj,  45  Cal.  34;  Ferrer 
T.  Holtoo,  S  Cal.  319;  Morgan  v.  v.  Home  Mut.  L.  Ina.  Co.,  47  Cat. 
Hugg,  5  Cal.  400;  Clarke  V.  Raj,  B  416;  Dojle  T.  Franklin,  48  Cal  537; 
Ccl.  600;  Freeborn  v.  Glazier,  10  Roper  v.  McFadden,  48  Cal.  346; 
Cal.  337;  McDonald  t.  B.  ft  A.  W.  W.  MiUer  v.  Sharp,  49  Cal.  233;  Can- 
Co.,  13  Cal.  220,  1  Morr.  Min.  Rep.  ning  ».  C.  P.  H.  R.  Co.,  50  CaL  166; 
626;  Baker  y.  Joeeph,  16  Cal.  173;  Mulcahy  w.  Qlaiier,  51  Cal,  626; 
People  T.  Conner,  17  Cal.  354;  Peo-  Livermore  v.  Webb,  56  Cal.  489; 
pie  r.  Bobinson,  IT  Cal.  363;  Herri-  Strathern  t.  Dakin,  63  Cal.  47S; 
ter  T.  Porter,  23  Cal.  385;  People  Nash  v.  Harris,  57  Cal.  242;  Lar- 
V.  Williams,  24  Cal.  31;  Waldie  t.  kin  v.  Larkin,  76  Cat.  323,  18  Pie. 
Doll,  £9  Cal.  555 ;  People  v.  Joceljn,  396;  Qordon  v.  Donahoe,  79  Cal. 
29  Cal.  562;  Dimick  t.  Campbell,  31  501,  21  Pac.  970;  Pard;  t.  Mont- 
CaL  238;  Moyes  t.  Griffith,  35  Cal.  gomery,  77  Cal.  326,  19  Pac  530; 
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Sluiln  T.  Eik«T^kotter,  8S  Cal.  13, 
25  P&e.  066;  Carotben  t.  Hficsla;, 
00  Oal.  559,  27  Pac.  411;  Parker 
T.  Altsctnl,  80  Cal.  380;  Paige  v. 
BoedinK,  06  Cal.  38S,  31  Pac.  SSS; 
Santa  Ana  v.  Harliu,  90  Cal.  53S, 
34  PBC.  S24;  People  v.  Douglasa,  100 
Cal.  1,  34  Pac.  490;  Bbeebj  v.  Shinn, 
103  Cal.  325,  37  Pac.  303;  In  re 
Toakam,  103  Cal.  SOS,  37  Pac.  485; 
Von  Schmidt  v.  Von  Schsnidt,  104 
Cat.  R4T,  38  Pac.  361;  In  re  Bates, 
105  Cal.  046,  3B  Pac.  941;  People 
T.  OibBon,  106  Cal.  458,  30  Pae.  864; 
Rndel  T.  Lob  Angeles  Co.,  118  CaL 
281,  50  Pac.  400;  Leadbetter  v. 
Lake,  118  Cal.  315,  50  Pac.  686; 
McLeonan  t.  Wilcox,  126  Cal.  51, 
58  Pac.  305;  Estate  of  Boacb,  139 
Cal.  17,  72  Pac.  393;  Skinner  r. 
Horn,  144  Cal.  278,  77  Pae.  004; 
Wooda  T.  Kepenbrock,  141  Cal.  55, 
74  Pae.  546;  Power  v.  Fairbanks, 
146  C*l.  611,  80  Pac.  1075;  Wyckoff 
T.  PaJBTo  etc.  Co.,  146  Cal.  681,  81 
Pac.  17;  CDBhing-Wettnora  Co.  v. 
Gra7,  152  Cal.  118,  125  Am.  St.  Bep. 
47,  92  Pac.  70;  iJilea  y.  Gonzalez, 
155  Ca).  350,  100  Pac.  lOSO;  and 
see  cases  cited  in  remaining  notes 
of  this  section;  and  see  sections  130 
and  151,  antt. 

Tbe  decision  of  a  court  of  general 
jurisdiction  is  presumed  to  be  cor- 
rect nntil  the  eoctraiy  U  shown. 
Watt  T.  Decker,  18  Idaho,  184,  101 
Pac  253.  On  appeal  it  will  be  pre- 
samed  tbat  official  duty  has  been 
performed;  hence,  that,  in  a  partien' 
lar  ease,  it  was  properlj  transferred 
from  the  justice  to  tbe  circuit  court, 
t^at  the  court  had  jurisdiction  of 
the  subject  matter,  and  that,  as  sn 
answer  was  filed,  it  also  had  juris- 
diction of  tbe  judgment  defendant. 
White  V,  Brown,  54  Or.  7,  101  Pac. 
900.  Where  the  record  fails  to 
•how  what  disposition  was  made  of 
«  damnrrer  and  motion,  but  shows 
default  for  want  of  an  answer,  it 
will  be  presumed  that  thej  were 
overruled.  Smith  t.  Clyne,  16  Ida- 
ho, 486,  101  Pac.  819.  In  the  ab- 
sence of  a  showing  in  the  record, 
it  will  not  be  presumed  that  the 
trial  oourt  abused  its  discretion. 
Crosby  v.  Portland  By.  Co.,  53  Or. 
496,  lOO  Pac.  300,  101  Fao.  204.    AU 


presumptions  are  in  favor  of  the 
regularity  of  the  proceedings  of 
the  trial  court.  Adams  v.  Bogers, 
31  Not.  163,  102  Pac.  609.  The 
appellate  court  oommencea  the  in- 
Tsstigation  of  every  appeal  wibh 
the  presumption  that  tbe  trial  court 
did  not  err.  Toole  v.  Weirick,  39 
Uont.  359,  133  Am.  Bt.  Bep.  576, 
102  Pac.  500.  The  supreme  court 
will  premime  tbat  the  pleadings  eon- 
tuned  in  the  transcript  certified 
by  tbe  elerk  constitute  the  judg- 
ment-roll. Armstrong  v.  Hender- 
son, 16  Idaho,  566,  102  Pac.  38L 
On  appeal  every  presumption  will 
be  indulged  to  sustain  the  judgment. 
Coughlin  V.  Holmes,  53  Wash.  602, 
loa  Pac  772. 

For  ether  instances,  see  Yergy  v. 
Helena  eto.  Co.,  30  Mont.  213,  102 
Pae.  310;  Wilson  v.  Collin,  45  Colo. 
412,  102  Pac.  21;  Legget  v.  Evans, 
IS  Idaho,  760,  102  Pac.  486;  San- 
den  V.  Northern  Pacific  Co.,  39 
Mont.  209,  102  Pac.  145;  Poster  v. 
Winstanley,  39  Mont.  314,  102  Pac. 
574;  Dailey  v.  Aspen  etc.  Co.,  46 
Colo.  145,  103  Pac.  303;  Street  v. 
Smith,  15  N.  H.  95,  103  Pac  644; 
KluBka  T.  Yeomans,  54  Wash.  465, 
132  Am.  St.  Bep.  1121,  103  Pac. 
819;  Hill  V.  Nelson  etc.  Co.,  40 
Mont.  1,  104  Pac.  876;  Thompson 
V.  Emerson,  55  Wash.  138,  104  Pac 
201;  Golden  v.  Nortliern  Pacific  Co., 
30  Mont.  435,  104  Pac  549;  Bart- 
lett  etc.  Co.  y.  Pairhaven  etc.  Co., 
66  Wash.  437,  105  Pae.  848;  Gallegos 
V.  Sandoval,  15  N.  M.  216,  106  Pac. 
373;  Sierra  Nevada  etc  Co.  v.  Mc- 
Cormick  (Utah),  106  Pac  666; 
Baski  V.  Wise  (Or.),  107  Pac.  984; 
Culver  v.  Mountain  Home  etc  Co., 
17  Idaho,  689,  107  Pac.  65;  Beach 
V.  Sohroeder,  47  Colo.  312,  107  Pac 
271;  Curn  v.  Perkins,  40  Mont.  588, 

107  Pac  901;  Southern  Pacific  Co. 
V.  Biehey  (Ariz.),  108  Pac  225; 
Phoenix  etc.   Co.  v,  Iiandis   (Ariz.), 

108  Pac  247;  White  v.  Barling, '41 
Mont.  138,  108  Pac.  854;  Robinson 
V.  Salt  Lake  Qty  (Utah),  109  Pac. 
817;  Lively  v,  Huseby,  60  Wash. 
47,  110  Pac  673:  Swanson  v.  Pa- 
eiflo  etc.  Co.,  60  Wash.  89,  110  Pac. 
795;  Belt  v.  Thomas  (Colo.),  Ill 
Pae.  76;  Murray  t.  Osboine  (Nov.), 
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and  the  barden  u  upon  the  appellant  to  show  that  it  exists."" 
There  moBt,  therefore,  be  a  record  on  appeal  to  make  the  facti 
upon  which  error  can  be  deduced  appear  to  the  appellate  court; 
and  since  the  presumption  stated  is  a^inst  the  appellant,  the  bur- 
den of  preparing  such  a  record  is  cast  upon  him.  He  must,  in  all 
cases,  furnish  the  judgment-roll,  if  there  be  one.'"  On  appeal  on 
the  judgment-roll  alone  every  intendment  possible  is  in  favor  of 
the  judgment  or  order  appealed  from,  and  if  error  does  not  afBrma- 
tively  appear,  it  will  be  sustained,  if  there  is  any  possible  ground 
on  which  it  can  be  sustained."  If  the  judgment-roll  does  not, 
therefore,  itself  disclose  the  error  complained  of,  it  is  incumbent 
upon  the  appelluit  to  make  a  showing  dehors  such  judgment-rolL 
This  can  be  done  in  no  other  way  than  by  bill  of  exceptions,  or, 

Paeifie  Paving  Co.  v.  Mowbra;,  127 
CbI.  1,  SB  Pac.  205;  People  v.  Camp- 
bell, 138  CaJ.  11,  70  Pac.  918;  Pao- 
ple  V.  AUbd,  144  Cal.  288,  7T  Pat, 
B48;  Gninaky  r.  FieW,  1  Cal.  App. 
B23,  32  Pae.  B79;  and  Bee  eaaei 
cited  in  note  1,  tupra,  and  otber 
notes  of  this  aection. 

Also,  Pierce  t.  Pierce,  S2  Wash. 
879,  101  Pac.  358;  Dailey  v.  Asp«i 
etc.  Co.,  46  Colo.  143  103  Pac.  303j 
Hellaud  r.  Bridenatlne,  SS  Wash. 
470,  104  Pac.  626;  Luwon  t.  Spanld- 
ing,  23  Okl.  2S4,  108  Pae.  747; 
Caaaid;  y.  Slemous,  41  Mont,  42fl, 
109  Pac.  976. 

"  .  .  .  .  Error  is  never  preaumed 
b7  an  appellate  eourt;  it  muat  al- 
ways be  afflrmativelj  »hown  by  the 
record,  or  it  will  bs  preanmed  that 
no  prejudicial  error  was  committed 
by  the  trial  court,  and  the  judgment 
must  be  snetaiDed."  Board  of  Com-' 
mi»Bionen  v.  Hubble,  8  Okl.  169,  SB 
Pac.  1058. 

'*  Ab  to  record  on  appeal  from 
jndgmentB,  aee  aectlon  229  et  «eq., 
ante;  record  on  appeal  from  ordera, 
section  2£1,  et  Beq.,  ante,  and  on 
new  trial  ordna,  aection  188,  a»t». 
And  Bee  chapter  47,  a«  to  the  trajtscript 
on  appeal.  And  see  aectlon  271a,  ante, 
as  to  record  on  appeal  under  new 
and  alternative  method. 

lo  See  Pardy  v.  Montgomery,  77 
Cal.  326,  19  Pac.  S30;  WoodB  T. 
Diepenbrock,  141  Cal.  SB,  74  Pac 
540;  and  see  other  eaae*  cited  in 
notes  1  and  la,  npra. 


Ill  Pae.  31;  Williams  v.  Board  of 

Com  mission  era,  4S  Colo.  541,  111 
Pac.  71;  Loneinger  v.  Ponca,  27  Old. 
397,   112   Pac.   1006. 

u  NUes  V.  Oonialei,  155  Cal.  359, 
100  Pac.  lOSO,  citing  Cutting  etc. 
Co.  V.  Canty,  141  Cal.  692,  75  Pse. 
564,  and  McLennan  v.  Wilcox,  126 
Cal.  SI,  58  Pac.  305,  and  see  to 
same  effect,  People  v.  WilUsme,  45 
Cal.  25:  People  v.  Marks,  72  Cal. 
46,  13  Pac.  14B;  People  v.  Huff,  72 
Cal.  117, 13  Pac.  168;  People  v.  CurtU, 

76  Cal.  67,  17  Pac.  941;  Hughea  v. 
Wheeler,  76  Cal.  230,  18  Pae.  389; 
People  V.  Leong  Sing,  77  Cal.  117, 
10     Pac.     254;     Campbell    v.   WalU, 

77  Cal.  250,  19  Pac.  427;  Silvarer 
V.  Hansen,  77  CaL  579,  20  Pac.  136; 
People  V.  Carroll,  80.  Cal.  153,  22 
Pac.  129;  People  v.  Tonielli,  81  Cal. 
275,  22  Pac.  678;  People  v.  John- 
son, 8S  Cal.  171,  25  Pac.  1116;  Peo- 
ple v.  Gillis,  97  Cal.  542,  32  Pao. 
586;  Santa  Ana  v.  Harlin,  99  CaL 
538,  34  Pae.  224;  People  v.  Doug- 
laaa,  100  Cal.  I,  34  Pac.  490;  In  re 
Weringer,  100  Cal.  345,  34  Pae.  825; 
Sbeehy  v.  Shinn,  103  Cal.  325,  37 
Pac.  393;  In  re  Yoakam,  103  Cal. 
503,  37  Pac.  485;  People  v.  Gibson, 
106  Cal.  458,  39  Pac.  864;  People 
V.  Beillv,  106  Cal.  648,  40  Pae.  13; 
People  V.  libanks,  117  Cal.  652,  49 
Pac.  1049,  40  L.  B.  A.  26ri;  Tomlin- 
son  T.  Ayree,  117  Cal.  568,  49  Pac. 
717;  Rudel  v.  Los  Angeles  Co.,  118 
Cal.  281,  50  Pac  400;  People  v. 
BolmM,  118  CaL  444,  50  Pac  675; 
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in  case  of  a  new  trial  order,  a  Btatement.^*  This  is  the  record  of 
vhieh  it  ia  sud  error  must  be  affinnativel^  ihown  therein,  and  it 
mast  contain  everything  necessary  to  make  the  error  apparent ;  for 
if  anything  should  be  wanting  the  omission  woald  be  fatal.  The 
rule  of  presomption  supplies  what  ia  necessary  to  the  validity  and 
the  correctness  of  the  action  of  the  trial  court,  but  supplies  nothing 
indicative  of  error,  K,  therefore,  it  appears  that  the  record  does 
not  contain  a  complete  account  of  what  took  place  in  the  court  be- 
low, the  judgment  or  order  appealed  from  will  be  affirmed.  The 
reports  contain  many  illustrations  of  this  principle.  Thus,  it  has 
been  often  held  that  if  the  evidence  be  not  in  the  record,  it  will  be 
presumed  to  have  been  sufficient  to  justify  the  findings.*  So,  like- 
si  P&e.  278;  In  re  Ckiardianahip  at 
Dow,  133  Cal.  446,  65  Fftc.  890; 
Woodmen  of  the  World  v.  BuUedge, 
133  CaL  640,  65  Pac.  IIOS;  Keyes 
y.  Moy  Jin  Mun,  136  Ca!.  12B,  68 
Pac.  476;  Camj  t.  Gibbons,  136  Cal. 
368,  68  Pa«.  1032;  Freeman  t.  Mar- 
Bhall,  137  Col.  159,  SB  Pac.  886; 
Beardsley  v.  Clsm,  137  Cal.  3ZS,  70 
Pac.  175;  Estate  of  Brown,  143  Cal. 
450,  77  Pac,  160;  Lewi»  v.  San 
Francisco,  2  Cal.  App.  112,  82  Pac. 
1106.  Also,  as  to  the  verdict.  Cham- 
berlain T.  Loewenthal,  13S  Cal.  47, 
70  Pac.  932.  If  flndiagg  are  waired, 
the  tame  presamption  will  be  in- 
dulged aa  to  the  support  of  tbe 
judgment  by  tbe  evidence.  Curl  t. 
Coil,  130  Cal.  638,  63  Pac.  65;  Bow- 
ers C.  D.  Co.  V.  San  Francisco 
Bridge  Co.,  132  Cal.  342,  64  Pac. 
475.  And  also  whne  there  are  do 
speeiScatioDB  of  insufflciency.  Win- 
terburn  v.  Chambers,  91  Cal.  170, 
£7  Pac.  658;  Me«ds  etc.  v.  I>asar,  08 
Cal.  221,  29  Pac.  935;  Estate  of 
Depe&uz,  118  Cal.  290,  50  Pac.  3S7: 
Estate  of  Behrens,  130  Cal.  416,  62 
Pac.  603.  So  if  the  ]iarticulars  me 
specified,  but  the  evidence  is  not 
included  to  support  them.  Harria 
V.  Barnhart,  97  Cal.  546,  32  Pae. 
5B9;  Schultz  v.  McLean,  109  Cal. 
437,  42  Pac.  S57.  And  the  same 
rule  has  been  applied  to  the  absence 
of  apecifi cations  ia  the  statement 
on  motion  for  new  trial.  O'Leary 
V.  Castle,  133  Cal.  508,  65  Pac.  950. 
And  see  note  6g,  below. 

And  see,  to  the  same  effect,  Hol- 
dea  v.  Bomamo,  61  Wash.  458,  112 
Pac.     489;     Barkley     t.     American  ^ 


Id  See,  geu«rall7,  chapters  on 
■tatements  and  bifla  of  exception. 
The  respondent  baji  nothing  to  do 
witih  the  preparation  of  tbe  bill  of 
exceptions.  People  v.  Ton,  78  Cal. 
1,  20  Pac.  3S.  It  is  incumbent  on 
the  appellant  to  Bhow  error,  and 
he  must  therefore  make  up  bis  rec- 
ord to  as  to  clearly  show  the 
basis  for  the  points  be  makes. 
Williamson  v.  Tobey  86  Cal.  497,  S5 
Pae.  65.  And  see  People  v.  Oillis, 
97  Cal.  543,  32  Pac.  586;  also  Paige 
T.  Boeding,  96  Cal.  388,  31  Pac.  264; 
Camthers  r.  Hensley,  5o  Cal.  559, 
27  Pac.  411;  Tngerman  v.  Koore, 
90  Cal.  410,  25  Am.  St.  Hep.  138, 
27  Pac.  306;  Jaffe  v.  Lilienthal,  101 
Cal.   175,  35  Pac.   636;    In  re  Bates, 

105  Cal.  646,  38  Pae.  941 ;  Leadbett^ 
V.  Lake,  118  Cal.  515,  50  Pac.  686, 

*  Bunting  v.  Beideman,  1  Cal. 
181;  Polsom  v.  Boot,  1  Cal.  374; 
Crane  v.  Brannan,  3  Cal.  192;  Orew- 
ell  V.  Henderson,  7  Cal.  290;  Thomp- 
kjjis  r.  Weeks,  26  Cal.  50;  Horton 
V.  Domingoez,  68  Cal.  642,  10  Pac. 
186;  In  re  Sharp.  ^^  Cal.  483,  21 
Pac  182;  Boral  v.  Eappeler,  79  Cal. 
342,  21  Pac.  841;  Loftus  v.  Fischer, 

106  Cal.  618,  39  Pac.  1064;  Schultz 
V.  McLean,  109  Cal.  437,  42  Pac. 
557;  Rowe  v.  Blake,  112  Cal.  637, 
44  Pac.  1084;  Wiggins  v.  Muscu- 
piabe  etc.  Co.,  113  Cal.  162,  54  Am. 
St.  Rep.  337,  45  Pac.  160,  32  L.  B. 
A.  667;  Illinois  T.  t  B.  Bank  v. 
Paciflo  By.  Co.,  115  Cal.  285,  47  Pac. 
60;  Pacino  Paving  Co.  v.  Mowbray, 
12T  Cal.  1,  E»  Pae.  205;  Contreras 
V.  Merck,  131  Cal.  211,  63  Pac.  336; 
McDougald   v.  Hulet,   132   Cal.   1S4, 
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vise,  it  will  be  presumed  in  such  a  ease  that  a  statement  of  the 
court  in  an  instmction  that  the  evidence  "tends  to  show"  was  sa£S- 
cieatly  supported  by  the  facts.*"  So,  where  the  case  was  tried  on 
an  agreed  statement  which  was  not  set  oat  in  the  record,  it  will  be 
presumed  that  it  presented  facts  sufficient  to  support  the  findings."' 
So,  if  the  evidence  is  conflicting,  it  will  be  presumed  that  that  tend- 
ing to  establish  the  facts  which  support  the  contention  of  the  pre- 
vailing party  ie  true; "  and  the  rule  applies  whether  the  evidence 
is  oral  or  in  the  form  of  affidavits.**  So,  since  error  is  never  pre- 
sumed, the  evidence  in  support  of  the  case  of  the  successful  party 
must  be  deemed  to  establish  not  only  the  facts  directly  stated,  but 
also  all  facta  which  may  reasonably  be  presumed  or  inferred  there- 
from.'* So  where  the  facts  found  might  authorize  different  infer- 
ences, that  inference  will  be  presumed  which  will  uphold  rather 
than  defeat  the  judgment.*"    "If  different  inferences  may  be  drawn 


8»v.  ate  Bank,  61  Wash.  415,  112 
Pac.  495;  Buny&n  v.  Snyder,  45 
Colo.  156,  100  Pac.  420;  Henry  etc. 
Co.  V.  SemoDiHD,  45  Colo.  260,  100 
Pae.  425 ;  Halbouer  v.  Cuenin,  45 
Colo,  507,  101  Pac.  763;  Pierea  v. 
Pierce,  5S  Wash.  STQ,  101  Pac.  358; 
Carpenter  v.  Barry,  £6  Wash,  255, 
66  Pac.  393;  Lobmao  v.  Clauuen, 
55  Wash.  408,  104  Pac.  624;  Wil- 
lett  r.  Kinney,  54  Or.  594,  104 
Pac.  719;  Hellsnd  v.  Bridenetine,  55 
Wash.  470,  104  Pac.  626;  Sheer  v. 
Zollverein  etc.  Co.,  48  Colo.  350, 
109  Pae.  882;  Cook  v.  Hughea,  1 
Colo.  51;  Ban  v.  Foster,  25  Colo. 
28,  52  Pac.  1101;  Mulock  v.  Wilson, 
la  Colo.  296,  35  Pac.  532;  Nelson 
V.  McPhee,  59  Wash.  103,  109  Pac. 
305;  Enoa  v.  Wilcox,  3  Wash.  41, 
28  Pac.  384;  Btate  \.  Faweett,  17 
Wash.  188,  49  Pac.  346;  Oay  t. 
Havermale,  30  Wash.  822,  71  Pae. 
190;  Oould  V,  Austin,  52  Wash.  457, 
100  Pac  846;  Trowbridge  v,  Allen, 
48  Colo.  419,  110  Pac.  193;  Larsea 
V.  Oregon  ete.  Co.  (Utah),  110  Pac. 
983;  Bell  y.  Thomas  (Colo.),  Ill 
Pac.  76. 

**  People  V.  Cammiugs,  113  Cal. 
88,  45  Paj;.  184. 

ill  Cooley  V.  Calaveras,  12X  Cal. 
482,  53  Pan.  1075. 

>»  See  Mctlon  288,  post,  as  to  the 
mle  of  conflicting  evidence.    Also, 


Dahlstrom  v.  Inland  Box  Co.,  61 
Wash.  325,  112  Pac.  34S. 

Findings  of  fact  will  be  pre- 
sumed to  be  responsive  to  th«  plead- 
ings if  the  record  contains  no  state- 
ment or  bill  of  exceptions  showing 
the  contrary.  Silverstone  v.  Ban- 
ley,  55  Wash.  453,  104  Pae.  787. 

"  See  Doak  t,  Bmson,  152  Cal. 
17,  91   Pac  1001,  and    cases    then 

»  See  Doak  v.  Bruson,  152  CaL 
17,  91  Pac  1001,  and  eases  thero 
cited;  and  see  cases  cited  in  note* 
2f,  2g   and  2h,  below. 

»(  See  Qoold  v.  Eaton,  111  Cal. 
639,  52  Am.  St.  Kep.  201,  44  Pac. 
319.  And  see  eases  cited  in  notes 
£e,  2g  and  2h,  herein. 

Also,  Halbouer  t.  Onenin,  45  Colo. 
507,  101  Pae.  763;  Price  v.  Immel, 
48  Colo.   163,  10»  Pae.  941. 

A  corollary  of  this  rule  was  thus 
expressed  in  Lavelle  v.  Julesbnrg 
(Colo.),  112  Pac  774:  "In  the  ab- 
sence of  speciSe  and  unambiguous 
findings  of  fact  to  the  contrary, 
appellate  courts  must  assume  that 
the  lower  court  did  find  those  facts 
which  were  responsive  to  the  issues 
made  by  the  pleadings,  and  asen- 
tiat  to  the  judgment  rendered. 
Fanny  Bawlings  M.  Co.  v.  Tribe, 
29  Colo.  302,  68  Pae.  284."  And 
see  Fersee  v.  Oaffney,  5  Colo.  App. 
374,  Sa  Pac.  837. 
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from  those  facts  (fotud  by  the  trial  court),  this  court  will  not, 
upon  an  appeal  from  t^  judgm^it,  draw  an  inference  contrary 
to  that  drawn  by  the  trial  court,  or  which  will  have  the  effect  to 
defeat  the  judgment  of  that  court."  *■  So,  in  accordance  with  the 
principle  here  stated,  it  has  been  held  that  the  findings  of  the  trial 
court  will  receive  that  construction  which  will  uphold  rather  than 
defeat  the  judgment;  and  if  facts  must  be  deemed  to  have  been 
inferred  by  the  trial  court  from  facts  as  found,  such  inferred  facts 
will,  by  the  appellate  court,  be  presumed  to  have  been  so  inferred.*'' 
So  where  a  secondary  finding  is  necessary  to  support  a  primary 
finding  of  an  ultimate  fact,  it  will  be  presumed  in  support  of  the 
judgment  that  such  secondary  fact  was  found.'*  So  wher6  the 
finding  of  an  ultimate  fact  amply  supports  the  judgment,  it  will 
be  presumed  that  all  probative  facts  necessary  to  the  determination 
of  the  ultimate  fact  were  properly  found.' '  So,  on  an  appeal  from 
a  judgment  without  a  bill  of  exceptions,  where  it  appears  that  cer- 
tain findings  were  omitted,  but  that  the  judgment  is  amply  sup- 
ported  by  the  findings  made,  it  will  be  presumed  in  support  of  such 
judgment  that  no  evidence  upon  the  omitted  issues  was  introduced 
which  would  jmtify  any  finding  in  contravention  of  the  findings 
made.*"  So  there  are  many  other  illustrations  of  the  rule  in  re- 
spect to  findings.*" 

Cat  177,  61  Pac,  836;  Ctttting  etc 
Co.  V.  Canty,  141  Cal.  692,  75  Pac 
564;  Damon  v.  Quinn,-  143  Cal.  75, 
76  Pac,  818;  Scbttonover  v.  Birn- 
baum,  150  Cal.  734,  S9  Pac.  IIOS: 
People  T.  McCue,  150  CaJ.  195,  88 
Pac.  89B;  and  later  casei  in  which 
the  lagt-named  case  was  oitad. 

Id  Thna,  in  Keynolds  t.  SoroMS 
Fruit  Co.,  133  Cal.  625,  66  Pac.  21, 
it  was  held  that  on  an  appeal  from 
tbe  judgment  on  the  judement-Toll 
alone  it  would  be  presumed  that  all 
the  facts  in  issue  were  found,  that 
they  are  true,  and  that  no  othei 
or  different  or  ineonBiHtent  facta 
exist.  So,  in  Horwege  v.  Sage,  137 
Cal.  539,  70  Pac.  621,  it  was  held 
that  in  an  at^tion  on  a  note,  whero 
an  equitable  defense  was  pleaded, 
in  the  absence  of  an  express  con- 
trary showing,  it  would  be  presumed 
that  the  defendant  consented  to  a 
trial  by  jurj,  and  if  there  are  no 
findings  in  the  record,  it  will  be 
presumed  that  findings  were  waived. 


■*  Paine  t.  Ban  Bernardino  etc 
Co.,  1*3  CaL  654,  77  Pac.  659. 

ih  Breeze  v.  Brooks,  97  Cal.  72, 
SI  Pac  742,  22  L.  B.  A.  256;  War- 
ren V.  Hopkins,  110  Cal.  506,  42  Pac. 
966;  Eraakj  v.  Wollpett,  134  Cal. 
338,  66  Pac.  309;  People's  Homo 
Savings  Bank  v.  Bickard,  139  CaL 
285,  73  Pae.  S58:  Bipperdan  v, 
Weldy,  149  Cal.  667,  87  Pac.  276. 

Ik  Uills  V.  Home  etc.  Assn.,  105 
Cal.  232,  38  Pac  723. 

*i  Adams  t.  Crawford,  116  Cal. 
495,  46  Pac  4SS. 

im  See  section  242,  ante,  and  par- 
ticularly tbe  following  cases:  Him- 
melman  v.  Henrj,  84  Cal.  104,  23 
Pac.  1098;  Hawes  v.  Clark,  84  Cal. 
272,  24  Pac  116;  Winslow  v.  Qohr- 
ansen,  88  Cal.  450,  26  Pac  504; 
Dedmon  v.  T^offict,  89  Cat.  211,  26 
Pac  800;  Dolliver  v,  Dolliver,  94 
Cal.  642,  30  Pac.  4;  Bogera  v.  Dnff, 
97  Cal.  66,  31  Pac  636;  Hihn  ft  Co. 
V.  Fleckner,  106  Cal.  95,  39  Pac 
214;   Stewart   v.   Eollingsworth,   129 
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So,  if  the  instmctions  are  not  bronght  Dp,  it  will  be  presumed 
that  the  judge  instructed  the  jury  fully  and  correctly  upon  every 
material  issue;*  and  this  includes  the  correction  of  an  improper 
remark  made  by  the  judge  during  the  progress  of  the  trial>  So 
where  proper  instructions  were  refused,  it  will  be  presumed  that 
they  were  afterward  given,  unless  the  record  shows  the  contrary, 
in  which  event  the  presumption  will  be  overcome."  So  where  the 
record  contains  a  portion  only  of  the  instructions  given,  it  will  be 
presumed  that  among  those  not  bo  included  were  instructions  cor- 
rectly and  fully  charging  the  jury  in  reference  to  matters  concern- 
ing which  instructions  were  improperly  refused.*"  So  where  the 
only  instructions  contained  in  the  bill  of  exceptions  were  those 
given  by  the  court  of  its  own  motion,  associated  with  a  recital  that 
they  were  "all  the  law  so  given,"  it  will  be  presumed  that  the  court 
gave  other  instructionB  at  the  request  of  the  parties,*"  So  where 
the  record  on  appeal  in  a  criminal  caae  shows  that  oral  instructions 
were  given  to  the  jury,  it  will  be  presumed  that  they  were  properly 
taken  down  by  the  official  reporter,  although  there  are  no  tran- 
scripts thereof  in  the  record.  It  devolves  upon  the  appellant  to 
overcome  this  presumption,  and  show  by  bill  of  exceptions  that  such 
oral  instructions  were  not  taken  down.  They  are  not  themselves 
a  part  of  the  record  on  appeal  unless  they  are  written  out  and  in- 
dorsed by  the  trial  judge  as  correct,  and  if  the  appellant  omits  to 
make  the  affirmative  showing  required,  it  will  be  at  his  own  peril,** 

and  that  tbe  verdict  waa  fullf  bub-  mBintain    «a    appeal    thei«on,    with- 

tained  by   the  evidence.     So,  la  La  out    attacking    the    flndiugs    in    tb* 

Fetra   v.    Oleaaan,   101   Cal.   246,   35  manner   pointed   out   by   the   Btatnte. 

Pac.  765,  it  was  held  that  on  an  sp-  And   see    to    same    effect,    BlTthe   v. 

peal     from     the    judgment    on    the  Ajres,  102  Cal.  254,  36  Pae.  522;  In 

Jodgment-roll  alone,  where  there  was  re  Bljthe,  108  Cal.  124,  41  Pac  33; 

a  special   finding  of  lervice,   the  de-  and  see  notes  15  and  20  below. 

fendant  being  a  nonresident,  and  the  *  Hall    v.    Dawling,    18    CaL    619; 

action  being  one  to  foreclose  a  mort-  Aldiieb  v.  Palmer,  S4  Cal.  B13;  Besde 

gage,  it  would   be  preaumed  in   sup-  v.    Emerson,    25   Cal.    293;     OaTriion 

port  of  the  judgment,  there  bring  no  v.   McGlocklej,   38   Cal.   78;   TuUj  >. 

affirmative   Bhowing   to   the   contrary,  Harloe,  35  Cal.  302,  95  Am.  Bee.  102. 

that  the  finding  of  service  was  based  *  People  v.  Galrin,  9  Cal.  113;  and 

upon  such  service  as   the  statute   re-  look  at  Waldie  v.  Doll,  29  Cal.  S55. 

quires.     8o,    in    Williams   v.    Savings  *^  Stanton  v.   French,  S3  Cal.  194, 

&  Loan  Society,  133  Cal.  360,  85  Pac.  23  Pac,  355. 

822,     where     there     was     an     appeal  'b  Hewlett  v.  IKIeher,  85  Cal.  542, 

from    the    judgment    on    the    judg-  24  Pac.  781;  and  see  Harris  v.  Baxn- 

ment-roll   alone,  where   tbe   findings,  bsrt,  97  Cal.  546,  32  Pac  aS9. 

which    were   against    the    interest    of  *'  People  v.  Marki,  72  CaL  46,  13 

the    appellant,     were    not    attacked,  Fae.  149. 

it     was     held     that     he     was     not  M  See  People  v.  Ludwig,  118  Cal. 

aggrieved    thereby,    and    could    not  328,  60  Pac.  426.    If  tbe  in>tea«- 
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So  where  the  inBtrQctions  are  brought  np  but  the  evidence  is  not, 
the  appellate  court  will  presume,  with  reference  to  the  instructions 
refosed,  that  they  were  not  warranted  by  the  evidence,  and  with 
reference  to  the  instructions  given,  that  the  evidence  was  such  aa 
to  require  them,  unless  they  are  erroneous  in  every  conceivable 
state  of  the  evidence.*  So  where  the  evidence  showed  a  naked 
objection,  ruling,  and  exception,  without  sufficient  of  the  evidence 
to  explain  it,  the  supreme  court  refused  to  disturb  the  ruling.  "Aa 
the  appellant  must  affirmatively  show  error,  we  cannot  infer  that 
the  court  erred  in  admitting  testimony  which  under  a  certain  state 
of  facts  may  have  been  pertinent  and  competent. "  *  So  where  the 
bill  of  exceptions  does  not  contain,  or  purport  to  contain,  all  the 
evidence,  an  alleged  erroneotis  ruling  will  not  be  considered,  or  if 
it  is  considered  will  not  be  held  prejudicial;  for  it  may  be  that  it 
was  cured,  or  that  it  was  not  prejudicial,  and  if  all  the  evidence 
bearing  on  the  matter  had  been  brought  up,  that  fact  would  have 
been  apparent.**  So  the  supreme  court  refused  to  infer  error 
where  the  record  failed  to  show  what  answers  were  given  to  cer- 
tain questions,  or  whether  any  answers  at  all  were  given,  since  in 
the  one  case  there  might  have  been  error  without  injury,  and  in  the 
other  no  error  at  all.*^  So  where  the  record  did  not  contain  evi- 
dence as  to  dates  certain  payments  were  said  to  have  been  made, 
it  was  presumed  that  they  were  made  after  maturity  of  the  obliga- 
tions to  which  they  were  applied.*"  So  it  will  be  presumed  that 
all  the  evidence  tending  to  explain  an  objection  is  inserted  in  the 
bill  of  exceptions,** 

If  there  is  no  exception  to  an  order,  as,  for  example,  of  nonsuit, 
it  will  be  deemed  to  have  been  properly  granted ;  **  and  if  such  an 

tlona  ar«  written  oat  and  Indorsed  ••  Brown  v.  Ca»6j,  80  Csl.  SM,  2S 

"giTon,"    without    further    informa-  Pac.  257. 

tion,  they  will  be  presumed  to  have  ai,  Poople   v.   Neyce,   86   Cal.   39S, 

been   given    &t    the   request    of    the  24  Pac   1091 

defcd..!.     It     il     l-/»"l»l     "P"  „  c»lt„T.   H«.l,   97   0.1.   290, 

htm,   otharwiM,   to   aatm   the   facts.  -d  t>        ojd                                              ' 

So,      likewiBO,      n.      to      instructions  "^  P'^""  "». 

narked    "refused,"    in    the    absence  **  ™*    WiI»on     v.    Atkineon,    68 

of  a  definite  showing  it  wlH  be  pre-  CaL    590,    10    Pac,    203.     But    thie 

Bumed   that    thoy   were   given    else-  would  seem  to  be  doubtful  doctrine. 

whare,  or  that  tbey  were  requested ,  ••  Kennedy  etc.  Co.  v.  Dusenbery, 

by   the   people.     People    v,    Cebulla,  118  Cal,  124,  47  Pac.  1008.     Or  that 

137  CaL  314,  70  Pac.  181.  no    exception    was    takeo.     Malone 

»  See  section  180,  ante.  v,   Beardsley,   92   Cal,    ISO,   28   Pac. 

•  Ferrer  T.  Mat.  lui.  Co.,  47  CaL  218;   Hanua  v.   De  Qanao,   140  Cal. 

4ie.  172,  73  Pac  S30. 
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order  is  assi^ed  aa  prejadicial  error,  without  an  accompanying 
showing  of  the  grounds,  it  will  be  eostained," 

Every  possible  intendment  sustains  the  action  of  the  trial  court 
where  the  record  fails  to  show  error  affirmatively.  Thus,  if  the 
statement  does  not  specify  any  error  of  fact  on  which  the  motion 
for  a  new  trial  was  made,  the  decision  of  the  court  is  regarded  as 
conclusive  of  the  facts  as  determined  by  the  same.**  So  if  the 
appellant  allegea  error  in  granting  a  continuance  by  the  commit- 
ting magistrate  without  the  affidavit  or  consent  prescribed  by  sec- 
tion 861  of  the  Penal  Code,  he  must  show  the  fact ;  and  if  he  object 
to  the  transcript  of  the  magistrate  on  the  ground  that  the  reporter's 
notes  were  not  tiled  therewith,  he  must  show  that  they  were  not 
filed.  "The  presumption  is  in  support  of  the  judgment,  and  it  is 
the  duty  of  the  appellant  to  make  an  alleged  error  apparent  from 
the  record.  It  may  be  that  it  appeared  that  the  original  notes  were 
on  file."*"  So  where  the  appellant  urged  that  there  was  no  evi- 
dence of  the  appointment  of  a  guardian  ad  litem,  a  paper  having 
been  introduced  at  the  trial  without  any  disclosure  of  its  contenbf, 
bnt  purporting  to  be  an  appointment  of  a  guardian  ad  litem,  the 
court  held  that  it  was  incumbent  upon  the  appellants  to  show  what 
its  contents  were,  or  that  it  was  not  what  it  purported  to  be.'^  So 
where  the  appeal  was  without  a  bill  of  exceptions,  and  the  judg- 
ment recited  that  no  evidence  was  introduced,  and  that  the  cause 
was  tried  upon  the  records  and  papers  on  file  and  the  statements 
of  the  parties,  in  the  absence  of  an  affirmative  showing  to  the  con- 
trary, it  will  be  presumed  that  the  records  and  papers  and  the 
statements  of  the  parties  contained  sufficient  evidence  to  support 
the  judgment,  and  that  the  statement  that  no  evidence  was  intro- 
duced must  be  taken  to  mean  that  no  evidence  other  than  that  con- 
tained in  the  records,  papers  and  statements  referred  to  was  intro- 
duced." So  where  error  is  alleged  in  sustaining  an  objection  to 
the  introduction  of  the  pleadings  in  another  action,  it  is  the  duty 
of  the  appellant  to  set  out  in  the  record  (in  a  bill  of  exceptions,  of 
course)  a  showing  as  to  the  bearing  of  such  pleadings,  that  is,  as 

■C  It   will   be   preflumed   tbat   tbe  lumption   is   is   favor   at   the  jndg- 

objection      is      waived.      Uiller     v.  ment,   and  the   partj   alleging  error 

Wade,  87  Cal.  410,  25  Pac.  487.  must   make   it   aiSnnativelj   •ppear." 

■■  See  Graham  t.  Stewart,  68  CaL  See,   also,   to   aame   effect,   Boyer  v. 

STi.  9  Fae.  5S5.  Pacific  etc.  Co.,  1  Cal.  App.  54,  Bl 

•n  People  T.  Qrundell,  75  Cal.  301,  Pac.  671. 

IT  Pac.  214.  ■■  Davia  v.  Lezinaky,  93  CaL  lEfl, 

■k  O'CalUghan   v.    Bode,    84    Cal.  28  Pac  Sll. 
489,  24  Pac  269!    "  ....  The  pro- 
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to  the  character  of  the  action,  to  what  it  related,  who  vere  the 
parties,  etc.,  and  in  the  absence  of  Bach  a  showing  of  materiality, 
the  acticm  of  tiie  trial  court  will  not  be  disturbed.""  So  where  old 
deeds  were  introduced  in  evidence,  objections  being  OTcrmled,  the 
Bupreme  court,  per  Rhodes,  J.,  said:  "The  objection  was  that  they 
'appeared  never  to  have  been  sealed  by  the  said  Hayes.'  This 
objection  was  overruled,  and,  so  far  as  we  can  know  from  the 
record,  properly.  Upon  inspection  it  may  have  appeared  to  the 
court  that  the  deeds  were  sealed,  and  that  the  seals  had  become 
detached.'"  So  where  the  action  was  upon  a  judgment  rendered 
in  New  York,  upon  which  the  plaintiff  was  not  entitled  to  in- 
terest and  the  recovery  was  for  a  much  larger  amoant  than  that 
of  the  judgment  sued  on,  but  the  record  did  not  show  how  such 
amount  waa  arrived  at,  the  supreme  court  affirmed  the  judg- 
ment, saying;  "That  may  have  resulted  from  the  addition  of 
the  costs.  We  cannot  presume  error  unless  it  is  clearly  dis- 
closed."* So  where  there  waa  nothing  in  the  record  to  show  the 
character  of  a  proposed  a.-nendment  to  a  pleading,  it  was  held  that 
the  refusal  of  the  court  below  to  allow  it  could  not  be  held  to 
be  erroneous,*  So  wnere  the  judgment-roll  shows  that  a  third 
amended  complaint  was  stricken  out,  and  judgment  "therefore 
entered  in  favor  of  defendant,"  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  it  will  be  presumed  that  the  amended  com- 
plaint was  properly  stricken  out."  So  where  the  bill  of  exceptions 
was  silent  as  to  the  circumstances  of  the  refusal  of  the  court  below 
to  permit  the  appellant  to  reopen  the  cause  after  it  had  been  sub- 
mitted, the  supreme  court  said  that  it  could  not  presume  that  the 
discretion  was  incorrect  or  improvidently  exercised,  and  affirmed 
the  judgment.^*  So  where  the  court  refused  to  postpone  the  trial 
to  enable  the  plaintiff  to  obtain  evidence  made  necessary  by  an 
amendment  to  the  answer,  in  the  absence  of  a  showing  in  the  record 
that  the  motion  for  a  continuance  was  made  on  the  statutory  affi- 
davit as  to  materiality  and  due  diligence,  it  will  be  presumed  that 
there  was  no  such  affidavit,  and  that  the  refusal  of  the  court  to 
grant  a  postponement  was  a  proper  exercise  of  its  discretion,"^ 

•d  Dyer  v.  Leach,  SI  Cat.  191,  25  •  Jeseup  t.  King,  4  Cal.  331. 

Am.  St.  Rep.  171,  27  Pac.  508;   and  ^  rinlnrH    v     WaJhri,!™    7R   r»l 

^"/m'  '■  ^'*'""'  ^*  ^"^^  "'  '"  ^~  =^  ^"    730.    ''^"^*'''   "    ^*'- 

T  Clark  V.  Sawyer,  48  Cal.  133.  "  Miller  v.  Sharp,  49  Cal.  233. 

■  ThompsoD  T.  Monrow,  E  Cal.  SQ,  ><»  Storch  t.  McCain,  85  CaL  304, 

50  Am.  Dec  318.  24  Pac  639. 
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So  where  there  was  a  qaeetion  sii  to  the  statute  of  limitations,  bat 
the  transcript  did  not  show  when  the  original  complaint  was  filed, 
the  ooart,  per  Sanderson,  J.,  said:  "All  presumptions  are  in  favor 
of  the  judgment  below,  and  we  must  therefore  presume  that  the 
action  was  not  conunenced  until  after  the  expiration  of  four  years 
from  the  time  at  which,  under  the  contract,  the  plaintiff  became 
entitled  to  a  conveyance.""  So  where  only  the  judgment-roll 
was  brought  up,  and  in  the  roll  appeared  an  amended  answer,  but 
there  was  nothing  to  show  that  it  had  been  served  or  that  it  had 
been  filed  by  leave  of  the  court,  the  supreme  court,  per  McKinstry, 
J.,  said:  "In  favor  of  the  regularity  of  the  proceedings  below  we 
must  presume  that  the  second  snswer  was  served  on  the  other  par- 
ties and  filed  with  the  permission  of  the  court."  "  So  where  cer- 
tain declarations  were  received  upon  the  express  understanding 
that  they  were  not  to  be  considered  unless  the  plaintiff  proved  that 
the  defendant  was  cognizant  of  the  declarations,  which  the  plaintiff 
failed  to  do,  it  was  held  that  in  the  absence  of  anything  showing 
the  contrary  it  must  be  presumed  that  the  judge  did  not  consider 
the  declarations."  So  where  the  statute  authorized  one  county 
judge  to  bold  court  for  another  in  certain  specified  cases,  and  the 
record  simply  showed  a  request  from  the  judge  of  the  court  to  the 
other  judge  to  bold  court  for  him,  without  specifying  that  it  was 
for  the  trial  of  any  particular  cause,  and  without  showing  thai!  any 
of  the  cases  mentioned  in  the  statute  existed,  the  supreme  court 
held  that  no  objections  appearing  to  have  been  made,  it  would  be 
presumed  that  one  of  the  cases  mentioned  in  the  statute  existed, 
and  the  parties  had  consented  that  the  judge  who  presided  should 
be  refiuested  to  act.'*  So  where  disqualification  of  the  trial  judge 
is  made  a  ground  for  a  new  trial,  hia  qualification  will  be  presumed 
on  appeal  from  an  order  denying  the  motion  in  the  absence  of  an 
afiirmative  showing  to  the  contrary,  by  facts  of  a  positive  and 

II  Mile*  T.  Tharn,  38  Cll.  33S,  99  i>  Jonea  t.  Motm  SB  Ckl.  EOS. 
Am.  Dm.  384;  &nd  Me,  alio  Reamer  "  People  v.  Mellon,  40  C«l.  S48: 
V.  Nesmitb,  34  Cal.  624,  G  Morr.  and  aee  People  v.  Ah  Lea  Doon,  BT 
Min.  Bep.  610;  Hoffman  t.  Fett,  S9  Cal.  171,  31  Pac  933,  where  it  irai 
CbI.  109;  Fntt  v.  Tombs,  48  CaJ.  ZS;  preaamed  in  support  of  tlie  author- 
Cameron  T.  Ssn  FrsDciseo,  6S  Cal.  it^  of  tbe  trial  judge  that  he  had 
3Q0,  9  Pse.  430.  been   invited   bj   the   regular   jodg* 

>*  Livennore  v.  Webb,  56  Cal.  4SS;  to   ait   in   the   case,   under    the   au- 

and  look  at  Boper  t.  McFaddeu,  48  thoritj   of   Conatitntion,     article    6, 

Oat.    346;    and   lee   Biverside    Co.   t.  section   6     and   of   aeeUoa   71,  Code 

StoeknuuL    124    Cal.    222,    SB    Pae.  of  Civil  Proeedun. 
1087. 
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nneqaivocal  character."*  So  under  a  gystem  of  implied  flndingH, 
which  authorized  the  judge  to  file  additional  findings  upon  request 
of  the  party,  it  was  held  that  where  the  record  showed  the  filing 
of  additional  findings,  the  request  would  be  presumed.'*  So  where 
a  street  assessment  was  alleged  to  be  void  because  of  a  protest  which 
in  certain  cases  is  a  bar  to  further  proceedings  for  six  months,  and 
not  a  bar  in  other  cases  differently  circumstanced,  it  was  presumed, 
there  being  no  showing  to  the  contrary  in  the  record,  that  the  case 
was  one  within  the  purview  of  the  latter  class."*  So  where  the 
record  does  not  contain  a  certain  deposition,  it  will  he  presumed, 
in  the  absence  of  a  contrary  showing,  that  it  was  inadmissible,  and 
properly  excluded."  So  where  a  motion  is  made  upon  several 
grounds,  and  it  does  not  appear  up<m  what  ground  the  decision 
was  based,  the  appellate  court  will  presume  that  it  was  based  upon 
a  ground  upon  which  it  can  be  sustained,  if  there  be  such.^^ 

And  where  there  is  no  record  of  what  transpired  in  the  court 
below,  the  supreme  court  will,  if  necessary  to  support  the  judg- 
ment or  order  appealed  from,  presume  that  it  wss  made  upon  the 
consent  of  the  appellant."*  Thus  in  Leese  t.  Clark,**  where  upon 
motion  a  judgment  which  had  been  regularly  entered  was  set  aside 
and  a  different  one  ordered,  the  supreme  court  affirmed  the  order, 
and  Shafter,  J.,  delivering  the  opinion,  said:  "There  is  another 
view  of  the  matter  which  may  be  very  briefly  stated.  If  there  is 
any  state  of  facts  under  which  the  entry  of  the  third  judgment 
can  be  vindicated,  we  must  presume  that  that  state  of  facts  existed 
at  the  time  the  entry  was  ordered,  and  that  the  order  was  made 
on  the  ground  of  them.  The  files  and  affidavits  used  at  the  hearing 
are  not  inserted  in  the  transcript.  For  anything  that  we  can 
know  to  the  contrary,  there  may  have  been  a  stipulation  among 
the  files,  or  one  may  have  been  brought  forward  by  affidavit,  fully 
accounting  for  all  the  phenomena  put  as  the  basis  of  the  argument 
submitted  for  the  appellant,  and  conserving  also  the  plaintifif's 
right  to  a  several  judgment  against  Clark,  and  by  direct  expres- 

"•  Hsiulen   v.   Heilbroii,   97    Cat.  if>  Thvi,  in  People  v.  Fowler,  es 

101,  31  Pae.  S38.  Cal.   136,  29  Pae.   1110,  it  was  beld   . 

>•  Ogbunt  y.  Conner,  «e  Cal.  34fl,  that   on   «n   appeal   from   the   judg- 

13  Am.  Rep,  813.  ment   without   a    bill   of   exceptions 

>«•  McDonald  v.  I>)dge,    97    Ual.  everything   complained    of     by    the 

IIZ,  31  Pac.  909.  appellant     would    be     presQmed     to 

i«  Adams  T.  Weaver,  117  Cal.  42,  have  been  done  with  his  eonseaL 

48  Pae.  972.  i*  ES  Cal.  26. 

"  See  section  S84,  ant*.. 
Kaw  Tlial— lOtt 
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sion."  So  in  WilBon  t.  Dougherty/'  where  the  court  below  strack 
out  the  appellant's  notice  of  inteotion  to  move  for  a  new  trial,  the 
supreme  court  affirmed  the  ord«r,  saying:  "The  propriety  of  the 
order  striking  out  the  notice  of  motion  for  a  new  trial  cannot  be 
considered,  inasmnch  as  no  statement  in  support  of  the  appeal  from 
the  order  is  presented.  Every  presumption  and  intendment  con- 
sistent with  the  record  is  to  be  indulged  in  favor  of  the  order,  and 
so  far  as  the  record  here  speaks,  it  would  not  be  inconsistent  with 
it  to  presume  that  the  plaintiff  consented  to  the  order,  in  which 
case,  of  course,  he  could  not  afterward  be  heard  to  complain  of  it." 
So  where  the  action  was  dismissed  against  several  defendants  who 
were  necessary  parties,  and  the  other  defendants  assigned  such 
dismissal  as  error,  the  supreme  court  affirmed  the  judgment,  say- 
ing: ''For  anything  appearing  to  the  contrary  such  dismissal  may 
have  been  consented  to  by  the  appellant.  All  presumptions  are  in 
favor  of  the  correctness  of  the  proceedings  of  courts  of  general 
jurisdiction,  and  as  the  consent  of  the  defendants  would  have  justi- 
fied the  order  of  the  court,  we  must  presume  that  such  consent  was 
given,  there  being  nothing  in  the  record  to  show  that  it  was  not."** 
So  where  the  public  was  excluded  from  the  courtroom  during  the 
trial  of  a  criminal  case,  in  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed  to  have  been  with  the  defendant's  consent."* 
And  the  same  presumption  was  indulged  in  the  case  of  a  continu- 
ance beyond  the  sixty  days  prescribed  in  section  1382,  Penal 
Code;-""  and  where  the  jury  were  discharged  after  rendering  a 
void  verdict ; ""  and  where  there  was  an  unexplained  jury  trial  in 
an  e<inity  case.""*  So  on  an  appeal  from  an  order  confirming  a 
sale  of  real  property,  it  is  the  duty  of  the  appellant  to  incorporate 
the  return  of  sale  in  the  record,  otherwise  the  presumption  will  be 
against  error  with  respect  to  the  same.  For  it  may  have  been  that 
the  appellant  consented  to  the  making  of  the  order.*°*    So  there 

It  45  Cal.  3*.  *<«  HoTwego  v.  Sage,  137  Cal.  53fl, 

M  Parker  ».  Altschal,  60  Cal.  380j  70  Pae.  621. 

ItefDOldft   V.    Hosmer,    45    Cal.    616;  "»  Or,  if  it  does  not  appe&r  tbat 

Beii«dkt  V.  Cozzem,  1  Cal.  3S1;  but  tbe   price   bid   was   dieproportianatB 

Bee    to    the    contrary,  Borkboim   t,  to  the  value  of  the  property,  or  that 

N.  B.  ft  U.  Ina.  Co.,  3S  Cal.  es3.  an   Increased   bid    of    ten    per    cent 

201  People    T,     BwaSord,     6S     CaL  could  have  been  obtained  (by  appel- 

£23,  3  Pac.  S09.  lant's  bidding),  it  will  bapresumed 

.  ,  lob  People    v.    DoagUN,    100    Cat.  that    no    error    eziated.     Estate    of 

1,  34  Pae.  490.  BobinMn^  142  CaL  152,  75  Pac  777. 

xw  People  V.  Cnrtii,  7S  Cal.  57, 
17  Pac.  941. 
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may  be  presumptiTe  waiver,  which  is  a  species  of  conseDt.  Thna 
where  no  findings  appear  in  the  judgment-roll,  and  there  is  no  bill 
of  exceptions  showing  that  they  were  not  waived,  the  appellate 
court  will  presume  a  waiver.*"  So,  although  findings  may  have 
been  waived,  npon  the  prindple  that  the  waiver  of  findings  extends 
solely  to  the  writing  and  filing  thereof,  and  not  to  the  actual  elimi- 
nation of  findings  by  the  trial  judge  as  a  step  by  which  he  must 
arrive  at  his  decision,  it  may  be  complained  that  the  court  omitted 
to  make  findings  upon  material  issues  involved  in  the  case,  but  if 
the  record  is  silent  upon  the  point,  it  will  be  presumed  that  find- 
ings were  made  on  all  material  issues,"*  or  that  there  was  no  evi- 
dence pointed  thereat,*"''  Inasmuch  as  it  was  plainly  the  duty  of 
the  appellant  to  show  the  error  complained  of  afiSrmatively,  his 
failure  will  be  treated  as  an  abandonment  or  a  waiver  of  any  merit 
there  may  have  actually  been  in  his  contention. 

But  the  principle  is  rather  to  be  invoked  in  aid  of  the  record 
than  of  the  parties  thereto;  and  it  is  the  condition  of  the  record 
and  not  the  acta  or  omissions  of  the  parties  that  raises  the  presump- 
tion in  question — the  record  of  the  acts  and  doings  of  the  trial 
court.  If  complete  in  all  respects  there  is  no  room  for  a  presump- 
tion of  any  sort.  It  is  only  when  it  is  incomplete,  or  inconsistent, 
or  imperfect,  that  it  becomes  necessary  to  explain  it,  and  to  explain 
the  record  is  to  explain  the  acts  of  the  court.  In  explaining  such 
acts  the  appellate  court  is  called  upon  to  assume  conditions  which 
the  record  ought  to,  but  docs  not,  disclose.  It  will  never  assume 
that  the  court  below  committed  error  in  any  respect.  On  the  other 
hand,  it  will  always  assume  that  the  court  acted  correctly  and  with 
legal  warrant.  The  cases  heretofore  cited  show  clearly  enough  the 
exact  character  of  the  presumption  which  the  appellate  court  thus 
indulges  in  support  of  a  silent  record,  but  certainly  no  clearer  illus- 
tration can  be  given  than  that  found  in  those  cases  wherein  the 
appellate  court  is  driven  to  evolve,  so  to  speak,  a  consistent  course 
of  lawful  action  from  an  inconsistent,  rather  than  a  silent,  record. 
Thus  where  the  transcript  shows  two  judgments  or  orders,  of  dif- 
ferent dates,  or  two  sets  of  findings  and  conclusions  of  law,  one 

t«t  See  section  241,  ante.  Parker  v.  Altschul,  60  Cal.  380;  Peo- 

«v  S«e  Blanc  v.  PajmaBter  Uin.  pie  v.  Huff,  72  Cal.  117,  13  Pae.  166; 

Co.,  95  Cb\.  524,  29  Am.  St.  Bep.  149,  People  v.   Otto,  77  CrI.   50,   18   Pac. 

80  Pac.  765.  8T2;   People  v.  CUne,  83  Cat.  374.  23 

loii  See  Bectiona  239  and  241,  ante.  Pac  391 ;  Cockrill  r.  ajAa,  9S  CaL 

For    other    illuBtrationB   ot   the   pre-  123,  32  Pbc.  S88, 

tumption  of  eonaent  and  waiver,  sea 
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pnrportiag  to  be  an  amendment  of  the  other,**  one  jadgment 
alone  can  be  recognized.  Findingg  may  be  amended  before  entry 
of  judgment,  and  poasriUy  earlier  findings  may  thoa  be  properly 
disposed  of  and  if  the  record  does  not  disclose  anything  more 
than  the  bare  fact,  it  is  not  possible  to  say  with  certainty  which 
judgment  should  receive  recognition  and  which  set  of  findings.  In. 
this  state  of  the  record  it  will  be  presumed  that  the  last  judgment 
in  point  of  date  is  the  final  judgment  prescribed  by  the  code,  and 
that  earlier  judgments  have  been  properly  set  aside,  and,  if  neces- 
sary, consent  of  all  the  parties  will  be  presumed.  Correctness  of 
action  will  also  be  presumed  in  the  case  of  the  findings.  It  will 
be  presumed  that  the  last  .findings  in  point  of  date  took  the  place 
of  the  earlier  findings  which  were  regularly  amended  before  the 
expiration  of  the  time  within  which  amendment  could  be  properly 
made."'  So  where,  although  but  a  single  ju<^ment  and  a  single 
set  of  findings  appear  in  the  record,  the  findings  were  filed  subse- 
quently, although  purporting  to  be  the  findings  upon  which  the 
judgment  was  based,  it  will  be  presumed  that  findings  were 
waived.'""  Without  such  a  presumption  the  judgment  would  ap- 
pear unsupported,  and  the  court  would  be  even  justified  in  the 
additional  presumption  that  the  findings  in  the  record  refer  to  some 
other  judgment  altogether,  later  in  date,  since  without  such  pre- 
sumption it  must  be  manifest  that  the  court  below  has  made  find- 
ings which  are  useless  as  the  basis  for  a  legal  judgment,  to  assume 
which  would  be  to  assume  that  the  court  committed  error. ■•■ 

For  other  instances  of  the  application  of  the  rule,  see  section 
151,  an<e." 

iDk  See  ColtoD  ete.  Co.  t.  Swarts,  to  eoneeiye  at  &  state  of  facts  that 

09    Ckl.    £78,    33    Pac.    878;     Ton  would  lUBtain  tb*  flrat  judgment,  bot 

Schmidt   t.   Tod    Schmidt,   104  Cal.  the  court  will  luuftUjr  aeA  to  nphold 

G47,  38   Pac.   361;   and  see   Paige  t.  the  other. 

Boediug,   90   Cal.   388,   31   Pac.   £64;  "»>  See  Benton  t.  Benton,  IE2  CaL 

Oaroutte  v.   Haley,   104   Cal.   497,  38  395,  55  Pac.  152 ;  and  see,  also.  Tan 

Pac.   194;   Butler   v.   Soule,   124   Cat.  Court  v.  Wintenon,  61  Cal.  SIS. 

69,  66  Pae.  601;   Estate  of  Mitchell,  >o°  See  section  24S^aHte. 

126  CsL  246,  58  Pac.  549;  Hawlej  »  See  Eughee  \.  Wheeler,  76  CaL 

T.   Oray  Brothers  Co.,   127   Cat.   560,  230,    IS    Pac.    386,   where   the   court 

60  Pac   437;   OaMn  t.   Palmer,   134  permitted  a  portion  of  the  teatimonj 

Cat.  426,  66  Pac  572.  to  be  read  to  the  jurj  from  the  r*- 

to  I  But  if  there  is  a  bill  of  excep-  porter's  notes,  and  there  was  nothing 

tions   setting   forth   all   the   facte   in  in  the   record   to   shoir  what  portion 

explanation   of   the  anomalous   eondi-  was   read,   and   it   was   not   possible. 

tton,    and   It    appears   that   the    first  therefore,   for  the  court  to   ascertain 

judgnient   in   point   of   time   waa   not  whether  the  error  was   prejudicial  or 

in  fact  vacated,  the  presumption  can-  not,  it  was  held  that  it  would  bo  pre- 

not  be  indulged.    It  ia  not  difficult  aumed  that  the  action  of  the  court 
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Bat  the  presumption  in  favor  of  the  actioo  of  the  court  below 
has  some  linutatioue.  Thus,  altbou^  the  testimony  be  not  in  the 
record,  the  supreme  court  -will  not  presume  that  evidence  was  re- 
ceived which  contradicted  or  was  outside  of  the  issues  made  by  th« 
pleadings.**  And  the  presumption  only  applies  where  it  is  ap- 
parent that  aU  the  facts  or  evidence  upon  which  the  court  f)elow 
acted  are  not  before  the  appellate  court.  It  never  applies  to  pro- 
tect the  legal  conclusions  of  the  court  below,  where  everything 
which  was  before  such  court  is  before  the  supreme  court."     And 


wu  ahtboriEed;  Oroaa  v.  Ealleher,  SO 
CbL  SIS,  22  Fac.  293,  wb«re  a  mo- 
tion for  a  new  trial  was  denied  npan 
eondltion  that  the  suecMsfuI  partj 
remit  a  specifled  portion  o(  a  mon^ 
judgment,  and  the  appeal  is  from  an 
order  graatinff  the  motion,  and  it 
was  held  that  it  would  be  preeunied 
that  the  conditioa  of  the  waiver  t«- 
ferred  to  wa»  not  performed;  Bro- 
der  T.  Conklin,  98  Cat.  360,  33  Pac. 
211,  where  an  action  arising  in  one 
eooDty  wai  transferred  to  another, 
and,  the  record  containing  ni>  eipla- 
uation  of  aueh  tracBfei,  it  was  held 
that  it  would  be  preinmed  that  the 
jndgs  of  the  countj  in  which  the 
action  originated  was  di squall fied,  and 
that  it  was  transferred  to  the  near- 
est conntj  in  which  a  like  digqualifl- 
eation  did  not  exist;  Poi  v.  Town- 
send,  149  Cal.  659,  87  Pac  82,  where 
there  waa  an  appeal  from  an  order 
settiDE  aside  a  jodgmmt  bj  default, 
and,  Mere  being  no  bill  of  exceptions, 
it  was  held  that  it  would  be  assumed 
that  there  was  a  showing  made  in  the 
lower  court  sufGcient  to  justif;  the 
order  setting  the  judgment  aside; 
Pord  V.  BoBhard,  116  Cal.  273,  48 
Pac.  119,  where,  the  record  failing  to 
ahow  whether  a  substitution  of  an  aa- 
signee  of  a  party  in  his  stead  was 
ez  parte  or  not,  it  was  held  that  it 
would  be  presumed  that  it  was  not, 
and  that  notice  had  been  given; 
Farnsworth  t.  Sutro  136  Cal.  241, 
68  Pac  705,  where  the  record  failed 
to  show  whether  tbe  assignee  of  an 
insolvent  had  ever  qualified  or  not, 
and  it  was  held  that  since  such  quali- 
fication wiLS  made  a  condition  prece- 
dent to  the  sisaignment  and  convey- 
ance of  the  property  of  the  debtor, 
it  would  be  presumed  to  have  been 
properly  and  regularly  done;  People 


V.  Hader,  136  Cal.  253,  68  Pac.  707, 

where,  the  record  failing  to  show  that 
the  defendant  was  in  court  in  per- 
son or  by  counsel  when  bis  case  was 
set  for  trial,  although  it  showed  that 
he  had  been  properly  arraigned,  it 
was  held  that  the  presumption  that 
the  proceedings  were  regular  would 
be  indulged  in  the  Bbsenc«  of  a  con- 
trary showing;  Estate  of  Gordon, 
142  Cal.  125,  75  Pac.  672,  where  a 
bill  of  exceptions  was  settled  a  week 
before  the  entry  of  the  order  appealed 
from,  and  the  certificate  of  the  -judge 
was  to  the  eflTect  that  it  had  been 
"duly  presented  within  the  time  al- 
lowed by  law,"  and  it  waa  held  in 
favor  of  the  regularity  of  the  proceed- 
ings that  it  would  be  presumed  that 
settlement  was  made  under  tbe  pro- 
visions of  section  649,  Code  of  Civil 
Procedure,  which  provides  for  settle- 
ment at  the  time  this  settlement  was 
made;  EsUte  of  Angle,  148  Cal.  102, 

82  Pac.  668,  where  documentary  evi- 
dence was  excluded,  and  it  was  held 
that  in  the  absence  of  a  contrary 
showing  it  would  be  presumed  that 
it  wag  correctly  excluded.  For  other 
instances  sea  Mazkenitz  t,  Pimental, 

83  Cal.  450,  23  Pac  527;  Britton  v. 
Oakland  Bank  of  Savings,  112  Cal.  1, 
44  Pac  339;  Merrill  v.  Bachelder, 
123  Cal.  674,  56  Fac.,618;  Escondido 
High  School  V.  Escondido  Seminary, 
130  Cal.  128,  62  Pac.  401. 

*t  Estate  of  UcEinley,  49  Cal.  152; 
N.  S.  ft  S.  C.  Co.  V.  Kidd,  37  Cal. 
282;  but  see  Hentscb  v.  Porter,  10 
Cal.  555. 

*s  Seaver  v.  Oay,  9  Cal.  564.  As 
where  the  question  presented  is  purely 
one  of  law  upon  an  appeal  from  an 
order  granting  a  new  trial.  Santa 
.  Marina  v.  Connolly,  7B  Cal.  SIT,  SI 
Pac  1093. 
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unless  the  contrary  appears  from  the  record  itself,  it  will  be  pre- 
sumed that  the  statement  or  bill  of  exceptions  contain!  everything 
that  is  material  to  the  apecificationB.**  And  no  presumption  in 
confUct  with  the  record  will  be  indulged,**  and  if  the  record  shows 
error,  it  will  not  be  presumed  to  have  been  cured  by  something 
which  does  Dot  appear  on  the  face  of  the  record.'* 

With  respect  to  the  presumption  of  facts  which  go  to  the  juris- 
diction of  the  trial  court,  the  rule  is  not  different.  It  depends 
solely  upon  a  silent  record,  and  the  rule  has  been  stated  to  be  that 
in  all  particulars  wherein  the  record  is  silent,  or  noncommittal,  the 
presumption  is  in  favor  of  the  validity  and  regularity  of  the  action 
of  the  court;  and  unless  the  record  shows  affirmatively  that  some- 
thing necessary  to  the  jurisdiction  of  the  court  was  not  done,  or 
that  8omething  which  was  required  was  done  in  a  manner  so  irregu- 
lar as  to  make  it  void,  the  presumption  is  that  the  thing  concerning 
which  the  record  does  not  speak  was  properly  done.*^  No  presump- 
tion will  be  indulged  with  respect  to  a  jurisdictional  fact  which 

M  See  ssetion  152.  In  aueh  cftse 
ttie  presumption  in  luppoit  ot  the 
judgment  sivea  way  to  th«  preaump- 
tioD  that  Uie  leeord  eontains  all  the 
evidence.  Tbe  preaumptioBs  are  not, 
in  Buch  ease,  of  equal  force.  Where 
two  presumptions  of  equal  force  op- 
pose each  otber  on  the  face  of  the  rec- 
ord, the  presumption  in  favor  of  the 
judgment  mar  coma  in.  Whipley  ». 
Flower,  6  Cal.  630;  Brittan  v.  Oak- 
land Bank,  IIS  Cal,  1,  44  Fac.  339. 
But  see  Maikewitt  v.  Pimental,  83 
Cal.  450,  33  Pac.  527,  where  it  was 
presumed  in  support  of  an  order 
i;renting  a  motion  for  a  new  trial 
that  there  was  a  second  notice  of  in- 
tention which  did  not  appear  in  the 
bill  of  eiceptioos  In  support  of  tbe 
motion,  the  notiee  which  did  appear 
therein  containing  three  grounds,  only 
one  of  which  was  a  legal  one,  and 
that  one  clearly  insufficient  on  the 
record.  On  tbe  other  hand,  in  Mon- 
terey Co.  V.  Gushing,  S3  Cal.  507,  23 
Pac.  700,  where  there  was  a  notice 
in  the  statement,  and  another  in  the 
record  by  stipulation,  tbe  two  not 
being  identical,  it  was  presumed  in 
support  of  the  eorrectnese  of  tbe  no- 
tice contained  in  the  statement  that 
there  was  another  notice,  which  diil 
not  appear  in  the  record,  or  that  the 
notice    appearing    in    tM    tiuueript 


by  stipulation  had  been  amended  m 
as  to  conform  to  tbe  notice  of  the 
statement. 

2*  See  Johnston  t.  Bouthern  Pa- 
ei&c  Co.,  150  Cal.  S35,  8S  Pac  348, 
where  the  record  showed  that  a 
guardian  ad  litem  had  betm  appointed 
upon  the  application  of  the  guardian 
alone,  and  there  was  nothing  in  tbe 
proceedings  to  show  that  tbe  provi- 
sions of  section  373,  Code  of  Civil 
Procedure,  as  to  oonsent  of  tbe  minor, 
had  been  complied  with,  the  court 
held  that  snch  Consent  wonld  not  be 
presumed,  and  it  said :  "Wfaensver 
the  record  states  the  evidence  or 
makes  an  averment  with  reference 
to  a  jurisdictional  fact,  it  will  be 
understood  to  speak  the  truth  on  that 
point,  and  it  will  not  be  presumed 
that  there  was  other  or  different  evi- 
dence respecting  the  fact,  or  that  the 
tact  was  otherwise  than  as  averred." 
Jt  is  true  this  applies  to  jurisdictional 
facts,  but  certainly  no  distinetion  can 
be  made  in  this  respect. 

"  See  Sedan  v.  Turney,  99  CaL 
G49,  34  Pac.  442. 

"  See  County  Bank  v.  Jack,  148  OaL 
437,  113  Am.  8L  Bep.  285,  83  Pac. 
705. 

In  Colondo  the  mle  ai  to  jnriadie> 
tioD  has  been  thus  stated;  "When  a 
judgment    is    rendered  bf  a   distiiM 
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u  shown  by  the  record.  In  snch  a  caae,  it  will  be  assamed  that 
the  record  speaks  the  troth,  and  it  will  not  he  presumed  that  any 
other  fact  different  from  or  inconastent  therewith  existo,  or  can  he 
shown  dehors  the  record.** 


§  286.  A  Judgment  m  Order  wiH  not  be  Berersed  for  Erron 
Which  were  not  injuriotu  to  tiie  Appellant.— Section  475  of  the 
Code  of  Civil  Procedure  is  as  follows: '  "The  court  must,  in  every 
stage  of  an  action,  disregard  any  error,  improper  ruling,  instruc- 
tion, or  defect,  in  the  pleadings  or  proceedings,  which,  in  the 
opinion  of  said  court,  does  not  affect  the  substantial  rights  of  the 
parties.  No  judgment,  decision,  or  decree  shall  be  reversed  or 
affected  by  reason  of  any  error,  ruling,  instruction,  or  defect,  unless 
it  shall  appear  from  the  record  that  such  error,  ruling,  instruction, 
or  defect,  was  prejudicial,  and  also  that  by  reason  of  such  error, 
ruling,  instruction,  or  defect,  the  said  party  complaining  or  appeal- 
ing sustained  and  suffered  substantial  injury,  and  that  a  different 
result  would  have  been  probable  if  such  error,  ruling,  instruction, 
or  defect  had  not  occurred  or  existed.  There  shall  be  no  presump- 
tion that  error  is  prejudicial,  or  that  injury  was  done  if  error  is 
shown." 

This  section,  prior  to  the  amendments  of  1897,"  was  the  same  as 
section  71  of  the  old  Practice  Act,  which  remained  in  operation 

court,  it  will  be  eoncluilTely  presumed 
th»t  all  Hteps  necesBBTj  to  give  the 
court  jurisdiction  of  the  partiee 
•gainst  whom  tuch  judgment  was  pro- 
nouneed  ware  taken,  imleaB  it  affirma- 
Uy^y  appesTB  from  the  record  that 
thej  were  not.  Burria  v.  Ciaig,  34 
Colo.  383,  82  Pac.  944;  Van  Wagenen 
».  CaTOEter,  27  Colo,  444,  81  Pac, 
6B8;  Fftrmert'  Union  D.  Co.  v.  Bio 
Grande  C.  C«.,  37  Colo.  SIB,  88  Pae. 
1043;  Mortgage  Trust  Co.  v.  Redd, 
38  Colo.  45S,  88  Pac.  473,  8  L.  B.  A., 
N.  8.,  1215,  120  Am.  St.  Hep.  132; 
1  Black  on  Judgments,  sections  270, 
271";  Trowbridge  \.  Allen,  48  Colo. 
419,  110  Pac.  193. 

!*  See  Johnston  t.  Southern  Paeiflo 
Co.,  ISO  Cal.  535,  89  Pac.  MS;  and 
■ee,  aleo,  Smith  v.  Los  Angeles  etc. 
Co.,  98  ChJ.  210,  33  Pac.  S3,  and 
Latta  T.  Tutton,  122  Cal.  279,  08  Am. 
St.  Bep.  30,  G4  Pac.  844. 

"Legal  presumption*  do  not  eotne 
1«  the  aid  of  the  record,  eseept  u  to 


acta  or  facta  touching  which  the  ree* 
ord  is  sUent."  Hfthn  t.  Kelly,  34  Gal. 
391,  94  Am.  Dee;  742;  Tustiu  T. 
Oaunt,  4  Or.  30G. 

1  Corresponding  proTislona  of  other 
codes  are  as  follows;  Section  -78, 
Mills'  Annotated  Code  of  Colorado; 
section  4231,  Bevised  Codes  of  Idaho; 
section  6593,  Bevised  Codes  of  Mon- 
tana (section.  778,  Code  of  Civil  Pro- 
cedure) ;  aeetion  3186,  Cutting's  Com- 
piled liws  of  Nevada  (section  71, 
Civil  Practice) ;  section  ZB85,  subsec- 
tion SS,  Compiled  Laws  of  New  Itfex- 
ico;  section  6886,  Bevised  Codes  of 
North  Dakota;  section  5680,  Com- 
piled Laws  of  Oklahoma;  section  107, 
Lord's  Ore^n  Laws;  section  163, 
Code  of  Civil  Procedure  of  Sonth  Da- 
kota; section  300S,  Compiled  Laws 
of  Utah;  section  3a7,  Bern,  k  BaL 
Code  of  Washington  (section  4957,. 
BaL  Ood0);  section  4599,  Com^kd 
Statutes  of  WToming. 

i>  Stats.  1897,  p.  M. 
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ever  Bince  its  adoption  in  1851  until  the  code  took  ita  place."  In 
accordance  vitli  this  provUion  of  the  statute  it  became  on  estab- 
lished rule  of  practice  that  no  judgment  or  order  would  be  reversed 
for  immaterial  errors,*  or  for  errors  which  do  not  affect  the  sub- 
stantial rights  of  the  appellant. **    And  this  is  still  the  controlling 

11  Bee  IjawB  of  1851,  p.  61, 
)  Clftjtou  T.  West,  2  Gal.  3S1;  Jonei 
▼.  Post,  6  CaL  102;  BejnoldB  v.  Jour- 
dai^  6  CkL  lOS;  Piieit  t.  Union 
Canal  Co.,  6  Cal.  170,  4  Morr.  Min. 
Bep.  61S;  Phillipi  t.  Ms^er,  7  Cal. 
81;  MiKJarritj  t.  Bjicgton,  12  CaL 
420,  2  Morr.  Min,  Bep.  311;  Thomp- 
■on  T.  Lfon,  14  Cal.  39:  Lafontaine 
T.  Qreene,  17  CaL  2B4i  Dennis  r.  Ta- 
ble Mt.  Water  Co.,  10  Csl.  3B0;  Car- 
pent«r  v.  Norrig,  20  Cil.  437;  CUrk 
T.  Lcckwood,  21  Oal.  220;  Kid  v. 
Teepl«,  22  Cat.  255;  Merle  r.  Math- 
ews, 26  Cal.  455;  Preston  v.  Kejs,  23 
Oal.  IBS;  Roberts  t.  Chan  Tin  Fen, 
23  Cal.  25B;  Sargent  v.  Sturm,  23 
Cal,  359,  83  Am.  Dee.  US;  Hicks  t. 
Whitesides,  23  Cal.  404;  People  t. 
Mier,  24  Cal.  61;  St,  John  t.  Eidd,  26 
Cal.  S63,  4  Morr.  Min.  Bep.  454; 
Hoag  T.  Pierce,  28  Cal.  IS7;  Zeigler 
T.  WeDs,  Fargo  &  Co.,  28  Cal,  263; 
Eager  y.  Shindler,  29  Cal.  47;  Car- 
pentier  v.  Gardiner,  29  Cal.  160; 
Tatp^  T.  Shepherd,  30  Cal.  180; 
Henry  t.  ETerts,  30  Cal.  425;  Thomp- 
kins  T.  Mahoney,  32  Cal.  231;  Harper 
T.  Lamping,  33  Cal.  641;  Kisling  t. 
Bhaw,  33  Cal,  425,  91  Am.  Dee.  644; 
Enright  t.  S,  F.  &  S,  J.  B.  B.  Co., 
33  Cal.  230;  Garwood  v.  Wood,  34 
Cal.'248;  Hialer  v.  Carr,  34  Cal.  841; 
ToUt  t.  Harloe,  35  CaL  302;  Camp- 
bell T.  B.  B.  &  A.  W.  Co.,  35  Oal. 
679,  10  Morr.  Min.  Bep.  656;  Jones 
T.  Morse,  36  CaL  205;  Batterlee  y. 
Bliss,  36  Cal.  489;  N.  S.  G,  Co.  t. 
Kidd,  37  Cal,  282;  Dougherty  v.  Mil- 
ler, 38  Cal,  548;  8.  B.  L.  A.  Co.  t, 
Christy,  41  Cal.  501 ;  Brack  t.  Tucker 
42  Cal.  346;  Hobbs  »,  Duff,  43  Cal, 
485;  Delger  v.  Johnson,  44  CaL  182; 
PortCT  v.  Peckham,  44  Cal,  204;  Lo»- 
ell  V.  Froet,  *4  CaL  471;  Mott 
T.  BeyeB,  45  Cal.  379;  Qre?n  v. 
Ophir  G,  &  S,  M.  Co.,  45  CaL 
522;.  12  Morr,  Min.  Rep.  140;  Estate 
of  Minor,  46  Csl.  564;  HastingH  v. 
Jackson,  48  CaL  234;  Baldwin  v. 
Bornheimer,  48  Cal,  433;  Byroe  v. 
Jansen,   SO   C&k   624;    Pratalongo   v. 


y.  Caruthers,  49  C«l.  374;  Moo^  r. 
Palmei',  50  Cal.  31;  Brown  t.  Kent- 
fleld,  60  CaL  129;  Speet  r,  Gregg, 
51  Cal.  19S;  People  t.  Hagar,  G2  Cal. 
171,  184;  Hansen  >.  Martin,  54  CaL 
394,  5  Morr.  Min.  Bep.  S43;  and  we 
cases  cited  in  note  2a,  and  following 
notes  below,  to  same  effect. 

>■  Aritona:  Brooklyn  etc.  Co.  v. 
lUlUr  (Aril.),  108  Pac.  471. 

Califontia;  WiUard  t.  Archer,  63 
Cnl.  33;  Terrier  t.  Ferrier,  64  CaL 
23,  27  Pac.  B80;  Hajford  t.  Kocher, 
65  CaL  389,  4  F&c.  350;  Beelamation 
District  T,  Hagar,  66  Cal.  54,  4  Pac, 
945;  Tyrrell  t.  Baldwin,  67  Cal.  1, 
6  Pac.  867;  Qeorge  v.  Bilva,  68  CaL 
272,  B  Pac,  257;  Peasley  r.  MeFad- 
den,  68  CaL  611,  10  Pac.  17B;  Bey- 
nolds  V.  Liucoln,  71  Cal.  183,  9  Pa«. 
176,  12  Pac.  449;  Bowland  v.  Madden, 
72  Cal,  17,  12  Pac.  226,  870;  Estate 
of  Briswalter,  72  CaL  107,  13  Pac. 
184;  Gassen  v.  Bower,  72  CkL  655, 
14  Pac,  206;  Praser  v.  Oakdale  Lom- 
ber  Co,,  73  CaL  187,  14  Pac.  829; 
Bivertido  Land  Co  t.  Jensen,  73  Call 
650,  16  Pac.  131;  Hughes  v.  Wheeler, 
76  CaL  230,  18  Pac.  386;  Maggini 
V.  Peiioni,  76  Cal.  631,  18  Pae.  687; 
Thomas  v.  Jameson,  77  Cal.  Bl,  19 
Pae.  177;  Siharer  t.  Hansen,  77  CaL 
679,  20  Pac.  136;  BUer  v,  Walton, 
78  Cal,  490,  21  Pac.  362;  Angdl  t. 
Hopkins,  79  Cal.  181,  21  Pac.  729; 
Averett  T.  Sobranes,  79  £b1.  207,  21 
Pao.  739;  Ei  parte  Kl  Ki,  79  CW. 
SS4,  21  Pae.  974;  Spring  Valley 
Water  Works  v.  San  Francisco,  88 
Cal,  286,  16  Am.  St.  Bep.  116,  22  Pae. 
910,  1046,  6  L.  B.  A.  756;  King  (. 
Ponton,  82  CaL  420,  22  Pac  1087; 
Grant  v.  Sheerin,  84  CaL  197,  23 
Pae,  1094;  Winalow  V.  Qohransra,  88 
Cat,  450,  26  Pac.  504;  Claudius  t. 
Aguirre,  89  CkL  601,  26  Pae.  1077; 
Gillaspie  v,  Hagans,  90  CaL  90,  27 
Pac.  34;  Smith  t.  Whittier,  95  CaL 
279,  30  Pac,  529;  Smith  v,  Dom, 
96   Cal   73,   30   Pae.   1024;   Stark  t. 
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principle,  concerning  whicb  there  is  no  possible  doubt  The  diffi- 
culty at  the  present  day,  as  always,  is  to  know  what  errors  are 
immaterial  and  what  errors  affect  the  substantial  rights  of  the 
party  appealing.     But  the  difficulty  does  not  stop  here,  for  it  is 

Wellmftn,  06  CmI.  400,  31  Psc.  SS9; 
Estate  of  Spencer,  96  CaL  448,  31 
P»e.  453;  San  Diego  Co.  t.  Seifert, 
97  Cat.  504,  32  Pac.  644;  ABevsdo 
V.  On,  100  CaL  293,  34  Paa.  777  j 
Fini  NatioDa>  Bank  v.  Eendenon, 
101  Cal.  307,  35  Pac.  899;  Alexander 
V.  Central  etc.  Co.,  104  Cal.  532,  3S 
N.  W.  410;  Jager  t.  Calif arnia  etc. 
Co.,  104  CaL  5*2,  38  P»c.  413; 
Bancroft  Co.  v.  Haalett,  lOS  Cal.  151, 
39  Fae.  602;  Slaane  v.  So.  Cal.  &y. 
Co.,  Ill  Cal.  B68,  44  Pa«.  320,  32 
L.  B.  A.  193;  B«(lfield  v.  Oakland 
etc.  Co.,  112  Cal.  220,  43  Pae.  1117; 
Vanee  v.  Anderson,  113  CSJ.  B32,  43 
Pac.  816;  Murray  v.  Mnrray,  115 
CaL  266,  56  Am.  St  Bep.  BT,  47  Pae. 
37,  37  L.  B.  A.  626;  Bea  v.  Haffen- 
den,  116  Cal.  59fi,  48  Pac.  716; 
Boehmer  v.  Big  Hock  Iir.  Diit.,  117 
Cal.  19,  48  Pae.  908;  Stockton  eta. 
Works  y.  Olens  Falli  etc  Co.,  121 
Oal.  167,  53  Pae.  565;  Hirelifeld  v. 
Weill,  121  Cal.  13,  53  Pae.  402;  Ed- 
urarda  y.  Wagner,  121  Oil.  S7fi,  53 
Pac.  821;  Eatate  of  Young,  123  CaL 
337,  55  Pae.  1011;  Holland  v.  Me- 
Dade,  125  Cal.  353,  58  Pae.  9 ; 
Stephenson  y.  Deuel,  12S  Cal.  656,  58 
Pac.  258;  Williams  t.  Casebeer,  120 
Cal.  77,  58  Fae.  380;  San  Jose  etc. 
Co.  y.  San  Jose  etc.  Co.,  126  CaL  322, 
58  Pac.  82*;  Estate  of  Nelion,  128 
CaL  242,  60  Pbo.  772;  Glenmora 
Dist.  Co.  y.  Ciaig,  128  Cal.  264,  60 
Pac.  858;  Bauer  y.  Ft-j,  128  CaL  523, 
61  Pae.  00;  Coonan  v.  Loewenthal, 
120  CaL  197,  61  Pac.  940;  Farmers' 
Exchange  Bank  y.  Attoia  etc.  Co., 
129  CaL  263,  61  Pac.  1077;  Eachus 
T.  Los  Angeles,  130  C&L  492,  80  Am. 
St.  Bep.  147,  62  Pac.  820;  Hoffman 
y.  Keeton,  132  Cfel.  195,  64  Pac. 
264;  Guardianship  of  Dow,  133  CaL 
446,  65  Pae.  890;  Hunt  y.  Dayia,  135 
ObL  81,  66  Pac.  957;  Carter  v. 
Bhodes,  135  Cal.  46,  66  Pae.  985,  21 
Morr.  Min.  Bep.  694;  Miller  t.  BbI- 
krino,  135  Cat.  566,  67  Pac.  1046, 
68  Pae.  600;  Dobba  v.  Pariagton,  136 
Cal.  70,  68  Pac.  323;  Hooker  y.  Burr, 
137    Cal.   663,   99   Am.   St.   Bep.    17, 


70  Pae.  778:  Foster  t.  Bowles,  188 
Cal.  449,  71  Pae.  495;  Jones  y.  Jonea, 
140  Cal.  587,  74  Pae,  143;  Peteisoa 
Bros.  V.  Mineral  King  etc.  Co.,  140 
Oal.  624,  74  Pac,  162;  Abner  Doblo 
etc.  Co.  y.  Keystone  etc.  Co.,  145  Cal. 
490,  78  Pae.  1050;  Booney  r.  Gray 
Brothers  Co.,  145  CaL  753,  79  Pac. 
523;  Estate  of  Uorey,  147  Cal.  495, 
82  Pac  57;  Bank  of  Lemoore  r. 
Fulgham,  151  Cal.  234,  90  Pac  936; 
WooUaeott  y.  Meekin,  151  CiLJOl, 
91  Pac  612;  Huffner  y.  Sawday,  153 
Cal.  86,  94  Pac  424;  Fogg  t.  Ferris 
Irr.  Dirt.,  154  CaJ.  200,  97  Pac.  316; 
Bollinger  y.  Bollinger,  154  Cal.  695. 
99  Pac  106;  Peters  t.  PeteT^  156 
Cal.  32,  103  Pae.  219,  23  K  B.  A..  N. 
S.,  699;  Baeon  y.  Kearney  eta.  Syn- 
dicate, 1  CaL  App.  275,  32  Pac  84; 
Chatham  t.  Mansfield,  1  CaL  App. 
298,  82  Pae.  343;  People  y.  Taggut, 
1  Cal.  App.  423,  82  Pac  396;  Shra- 
ood  T.  Wallin,  1  Oal.  App.  532,  83 


Co.  V.  McCartby,  5  Oal.  App.  i  , 
Pac  203;  Biggins  t.  Lob  Angelea 
By.  Co.,  5  CaL  App.  748.  91  Pac 
344;  I>Gnnia  T.  Cracker-Hofrman  etc. 
Co.,  6  CaL  App.  68,  91  Pac.  425; 
Muahet  y.  Fox,  6  CaL  App.  77,  91 
Pac  534;  Hentig  y.  Johnson,  8  Gal. 
App.  221,  96  Pac  390;  Murphy  y. 
Stelling,  8  CaL  App.  702,  07  Pac 
672;  Compressed  Air  Co.  y.  San 
Pablo  Co.,  0  Cal.  App.  361,  99  Pac 
651;  Preeton  t.  Central  etc  Co.,  Il 
Cal.  App.  190,  104  Pac  462;  Brad- 
ley V.  Bush,  11  Cal.  App.  287,  104 
Pae.   845;    Baird   v.   Justice's   Court, 


107  Pac  565;  Vine  y.  Vine,  12  CaL 
App.  458,  107  Pac  703. 

Colorado:  Orayes  v.  Dayenport,  45 
Colo.  270,  100  Pac  420;  Central  etc 
Co.  T.  Mills,  45  Cok).  283,  100  Pac. 
410;  Mulford  y.  Bowland,  45  Colo. 
172,  100  Fac  603;  Eachw  t.  John* 
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sometimes  impossiUe  to  ascertain  from  the  record  on  appeal 
whether  an  error  has  affected  substantial  rights,  or  whether  it  is 
unimportant  or  immaterial  and  should  be  disregarded.  In  the  de- 
termination of  this  question,  the  recognized  rule  of  practice  was, 
as  will  hereafter  appear,*^  that  error  will  always  be  presumed  to 

Utah.-  Bristol  t.  Brent,  86  Ul&h, 
JDS,  103  Fac.  1078;  In  re  Miller's 
EBtato,  36  nt&h,  228,  102  P&e.  996; 
Bown  V.  Owena  (Utah),  106  Pac  708; 
Gay  T.  Y.  M.  C.  ate  loat.  (Ut«h), 
107  Pac.  237;  Cromeenes  t.  San 
Pedro  ete.  B.  B.  Co.  (Utah),  109 
Pan.  10. 


■ton,  4S  Colo.  457,  104  Fae.  940; 
Boekjr  MouDtain  News  Co.  t.  Frid- 
bom,  46  Colo.  440,  104  Pae.  956,  24 
L.  R.  A.,  N.  S.,  891;  Farmers'  etc. 
Bank  V.  Union  etc.  Co.,  46  Colo.  466, 
104  Pac.  8*3;  Koch  t.  Story,  47 
Colo.  33S,  107  F«c.  1093;  Board  of 
Commisaiouen  v.  Eider,  47  Colo. 
443,  107  Pac.  1068;  Mitchell  r.  Tur- 
tey,  48  Colo.  25,  108  Pac.  995;  Jak- 
way  T.  Rivera,  48  Colo.  49,  108  Pac. 
999;  Rice  T.  Caasella,  48  Colo.  73,  108 
Pac.  1001 ;  Harriion  t.  Hodgea 
(Colo,),  111  Pac.  706;  White  v. 
Nuckolta  (Colo.),  112  Pae.  329. 

Idaho:  Bavliek  t.  DavidBon,  15 
Idaho,  TS7,  100  Pac.  91;  McCIain 
V.  LewiBtoQ  etc.  Amho.,  17  Idaho,  63, 
104  Fac.  1015,  25  L.  E.  A.,  N.  8., 
691;  Valentine  v.  Roaenhaupt  (Ida- 
ho), 112  Pac.  685;  Rowley  v.  Stack 
etc.  Co.  (Idaho),  112  Fac.  1041. 

Montana:  Shandy  v,  McDonald,  38 
Mont.  393,  100  Pac.  203;  Foster  v. 
Winetanley,  39  Mont.  314,  102  Pae. 
574;  Sutton  t.  Lowiy,  39  Mont.  462, 
104  Pae.  645;  Rom  t.  Saylor,  39 
Mont  559,  104  Pac.  864;  Neaiy  v. 
Northern   Pacific   Co.,   41   Mont.   480, 

110  Pac.  226;  John  v.  Northern  Pa- 
ei6e  Co.,  42  Mont,  18,  111  Pac.  633; 
Frederick  t.  Hale,  42  Mont.  1S3,  112 
Pac.  70;  De  Atley  v.  Northern  Pa- 
cific Co.,  42  Mont.  224,  112  Pac.  76. 

Nevada:  Burch  t.  Sonthem  Pa- 
cific Co.  (Nev.),  104  Pac.  225;  Sher- 
man V.   Southeirn  Pacific  Co.    (Nev.), 

111  Fac.  418. 

New  Jlexico:  Patten  t.  Baloh,  15 
N.  M.  278,  106  Pae.  388;  Molini  t. 
Freige,  15  N.  M.  455,  110  Pac.  583. 

Oklahoma:  Linson  t.  Spaulding,  23 
OkL  254,  108  Pae.  747;  Kuchler  ». 
Weaver,  23  Okl.  420,  100  Pae.  B15; 
Chicago  etc.  Co.  v.  Logan,  23  Okl. 
707,  105  Pac.  343;  Mullen  v.  Tbax- 
ton,  24  Okl.  643.  104  Pac.  359;  Hard- 
ing T.  Oillett,  25  Okl.  199,  107  Pac. 
665;  Terrapin  r,  Barker,  26  Okl.  93, 
109  Fac  931;  Meyer  v.  WhiU,  27 
Okl,  400,  112  Fac.  1005. 

Oregon:  Batdorf  y.  Oregon  City,  58 
Or.  402,  lOO  Fu.  937. 


Waihington:  Snaraki  t.  Washing- 
ton etc.  Co.,  52  Waeh.  221,  101  Fac 
839;  Could  t.  Austin,  52  Wash.  457, 
100  Pac  1028;  BTder-Ooager  Co.  t. 
Oarretson  53  Wash.  71,  132  Am.  St. 
Rep.  1053,  101  Pac.  498;  Soand  etc 
Co.  T.  BelUngham  etc.  Co.,  53  Wash. 
470,  102  Pac.  234;  Peyser  ».  West- 
ern et«.  Co.,  53  Wash.  633,  102  Pac. 
750;  Meador  t.  Northwestern  etc. 
Co.,  55  Wash,  47,  103  Fac.  1107; 
Dunkin  t.  Hoquiam,  56  Wash.  47, 
105  Fac.  149;  Chaney  v.  Chaney,  58 
Wash.  145,  106  Pac  229;  Curtia  v. 
Parks,  57  Wash.  223,  106  Pae.  740; 
Bartelt  v.  Oregon  etc.  Co.,  67  Wash. 
18,  135  Am.  St.  Rep.  959,  106  Fac 
487;  Buckles  v.  Reynolds,  58  Wash. 
485,  108  Pae.  1072;  Portland  etc. 
Co.  T.  Skamania  etc  Co.,  58  Wash. 
191,  109  Pae.  S14;  Dickerman  v. 
Reefer,  59  Wash.  405,  108  Pac.  1060; 
McLeod  T.  Russell,  59  Wash.  676,  110 
Pae.  626;  Thornton  v,  Dow,  60  Wash. 
622,  111  Pac.  898;  Manvell  v.  Weaver, 
61  Wash.  23,  111  Pac.  890;  Jones 
T.  Nelson,  61  Wash.  167,  112  Pse. 
88;  Schoening  v.  Maple  ete.  Co.,  61 
WaBh,  332,  112  Pac.  381;  Shaw  v. 
Woodhind  etc.  Co.,  61  Wash.  56,  111 
Fac  1070;  Hall  v.  Northwest  etc 
Co.,  61  Wash.  351,  112  Pac  369; 
Lasitjr  v.  Olytnpia,  61  Wash.  651, 
112  Pbc  752;  Jaggy  v.  Rooney,  61 
Wash.  381,  112  Pae.  367;  White  t. 
Ratliff,  61  Wash.  383,  112  Pac.  502; 
Eemmingaon  v.  Carbon  Hill  Co. 
(Wash.),  112  Pac  1111. 

Wyoming :  Ls  Clair  t.  Hawlsf 
(Wyo.),  102  Pae.  850. 

See  cases  cited  in  note  S,  **pra,  and 
foU owing  notes. 

*»  See  section  287,  pott. 
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have  been  prejudicial  nnlefis  it  affirmatiTely  appears  from  tb« 
record  that  it  was  otherwise,  or  the  appellate  court  is  able  to  see 
that  it  could  not  have  materially  affected  the  aubstantial  rights  of 
the  appellant.  This  was  the  rule  prior  to  the  1897  amendment  of 
the  California  section  under  consideration,  and  continues  to  be  the 
rule  in  those  states  where  no  such  change  has  taken  place,  and  the 
language  of  the  section  is  substantially  as  it  wss  in  California  prior 
to  that  amendment.  The  last  sentence  of  the  section  as  amended 
in  1897  attempted  to  nullify  the  rule  by  providing  that  "there 
shall  be  no  presumptioQ  that  error  is  prejudicial,  or  that  injury 
was  done  if  error  is  shown,"  thus  requiring  of  the  appellant  an 
atBrmative  showing  that  "substantial. injury"  resulted  to  him  from 
the  error  complained  of,  or  that  a  "diflferent  result"  would  have 
been  probable  but  for  the  same.  The  supreme  court  has  never' 
passed  directly  upon  the  constitutionality  of  this  provision,  but  it 
is  possible  that  when  it  does  pass  upon  it  the  conclusion  reached 
will  be  adverse,  or  that  the  provision  will  be  so  far  limited  in  effect 
as  to  leave  the  rule  of  practice  practically  unchanged.  To  adopt 
any  other  view  would  be  to  remove  all  control  of  the  appellate 
courts  over  the  procedure  of  trial  courts,  and  to  render  practically 
nugatory  the  law  of  procedure  and  evidence  solemnly  enacted  by 
the  legislature.*" 


><  la  Sui  Jose  Ranch  Co.  t.  Ban 
Jose  etc  Co.,  126  Cal.  322,  5S  Pae. 
S24,  where  the  queation 
dentallj  raised,  the  oourt  holding  that 
it  could  plainly  see  that  a  different 
mult  would  have  followed,  the  ques- 
tion of  onCDDStitutionality  nae  o« 
ndered  in  the  following  language: 

"  ....  In   this   pHTticuhir  case, 
think  we  can  see  that  a  different  i 
Ault   would     have    been     reached   but 
for    the    error    complained    of.     The 
plaintiffs   would   have    had    their   ac- 
':ried  and  the  Issues  disposed  < 


bilitiea  of  the  parties  finally  dis- 
posed of.  But  unless  some  very  re- 
stricted meaaing  can  be  given  to  the 
amendment    to     section     475,     it     ia 

?lainly  nn  constitutional  and  void, 
'he  'substantial  injary*  and  'different 
result*  mentioned  must  have  refer- 
enee  to  the  final  judgment.  Ordi- 
narily, we  cannot  ascertain  or  deter- 
mine 'from  the  Mcord'  wlieUier  the 


appellant  baa  Buffered  substantial  in- 
jury or  whether  a  different  final  re- 
sult would  have  been  reached,  bad 
not  some  particular  error  been  com- 
mitted. If  the  court  were  errone- 
oosly  to  refass  to  receive  any  evidence 
for  a  party,  and  should  arbitrarily 
determine  all  issues  against  him,  this 
court  could  not  determine  from  the 
record  whether  he  would  have  fared 
better  if  the  evidence  had  l>een  admit- 
ted. So  if,  in  an  ordinary  action 
at  law,  the  court  were  to  erraueously 
deny  a  jury  trial,  the  record  could 
not  disclose  that  a  different  Tesnlt 
would  baT«  been  probable  if  the  er- 
ror had  not  been  committed,  although 
it  would  plainly  enough  thaw  that 
a  party  had  been  denied  a  trial  ac- 
cording to  the  law  of  the  land.  A 
ereon  against  whom  such  a  ruling 
d  been  made,  and  who  has  lost 
his  case,  baa  been  deprived  of  life, 
liberty,  or  property  without  due  pro- 
cess of  law.  And  this  amendment, 
if  valid,  would  preveot  a  leveraal  of 
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Even  where  it  is  possible  to  say  what  errors  are  and  what  are 
not  material,  each  case  must,  as  a  matter  of  eourse,  be  governed  by 
its  own  peciiliar  circumstances.  But  it  may  not  be  out  of  place 
to  give  some  examples  of  errors  which  have  been  held,  from  time 
to  time,  to  be  immaterial,  and  which  would  probably  again  be  so 
held.  The  reports  furnish  many  examples.  The  cases  cited  in 
notes  2  and  2a,  herein,  nearly  all  furnish  examples,  and  these  will 
often  be  further  referred  to  in  pointing  out  illustrations. 

Where  two  counts  in  a  complaint  are  substantially  alike,  an  error 
in  sustaining  a  demurrer  to  one  of  them  is  immaterial.*  So  where 
a  demurrer  to  a  special  defense  is  erroneously  sustained,  but  evi- 
dence in  support  of  it  ia  admissible  under  the  denials,  the  error 
is  immaterial.*  So  error  in  overruling  a  demurrer  for  misjoinder 
of  causes  of  action  was  held  to  be  immaterial  where  the  substantial 
ri^ts  of  the  appelUkat  were  not  afEecteA"    So  error  in  overruKng 

"A  litigant  who  baa  been  denied  a 
trial  according  to  the  law  of  the  land 
has,  in  a  lefial  aeiuis,  been  aggrieved, 
bat  courts  are  not  creatad  tor  the 
redress  of  ideal  wrongs,  and,  there- 
foiB,  when  from  the  record  we  can 
Bee  that  the  injuiy  ii  not  substantial, 
it  is  not  such  a  grievance  as  courts 
will  redress.  We  therefore  ta.j  in 
such  a  case  that  tbe  part^  complain- 
ing has  not  been  inpured.  He  u  iMt 
aji  aggrieved  pHrt7  in  such  aenee  that 
he  needs  or  can  obtain  a  correction  of 
the  error.  Further  than  this  the 
courts  should  not  go  even  if  author- 
ized bj-  the  legislature.  How  serious 
tbe  departure  from  established  rules 
must  be  to  require  a  reversal  is  gen- 
eraUj  a  judicial  question." 

t  Nevada  County  &  8.  C,  Co.  v. 
Kidd,  37  Cat.  2S2;  and  see,  also,  Cod- 
solidated  National  Bank  y.  Pacific 
Coast  8.  8.  Co.,  95  Oal.  1,  2»  Am.  Bt 
Bop.  85,  30  Pae.  96;  Maeomber  v. 
Bi^elon,  126  Oal.  9,  58  Pae.  312;  De 
Tolna  V.  De  Tolna,  135  Cal.  575,  87 
Pae.  1045;  and  see  Terrill  v.  Terrill, 
109  Cal.  413,  42  Pae.  137. 

*  Brown  t.   KentBeld,   50  CaL  I2B. 

So  an  error  in  sustaining  a  gen- 
eral demurreT  to  a  complaint,  which 
stated  a  good  cause  of  action,  but 
against  one  not  a  part;,  wae  held  not 
prejudicial  error.  Arnold  v.  Pop* 
(Utah),  108  Pae.  351. 

*«  Reynolds  v,  Lincoln,  71  Cal.  183, 
0  Fm.  176,  12  Pae.  44S;  Angell  t. 


the  cause  upon  that  ground.  That 
it  might  result  in  preventing  the 
appellate  courts  from  enforcing  tha 
fundamental  right  to  a  jury  ' 
is  not  really  of  greater  moment,  per- 
haps not  BO  much,  as  the  fact  that 
it  may  prevent  this  court  froi 
forcing  uniformity  in  the  administra- 
tion of  the  law.  Uudsr  tbia  rule, 
any  and  all  trial  oourts  may  refoee 
to  bo  governed  by  tbe  law  of  pro- 
cedure and  evidence,  solemnly  en- 
acted by  the  legislature,  and,  unless 
we  can  determine  from  the  record, 
both  that  the  party  complaining  has 
suffered  substantial  injury,  and  that 
a  different  result  would  have  been 
probable  if  the  law  of  procedure  had 
been   followed,  there  could  be  no  i9- 

"Uoiformity  in  tha  administra- 
tion of  justice  is  a  fundamental 
right,  and  every  litigant  may  de- 
mand that  his  case  shall  be  tried, 
so  far  as  practical,  by  tbe  same  es- 
tablished rules  of  procedure  and  evi- 
dence, ag  well  as  upon  the  same 
principles  which  are  applied  to  other 
like  controversies.  To  Be  sure  this 
uniformity  is  an  important  function 
of  an  appellate  court,  and  the  juris- 
diction being  derived  from  tbe  consti- 
tution, a  co-ordinate  branch  of  the 
government  cannot  say  that  it  shall 
not  perform  its  function  or  control 
ita  DM  of  tba  power  and  discretion 
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a  demurrer  for  ambiguity  is  immaterial  where  it  appears  that  the 
defendant  was  not  misled,**  So  where  the  court  below  failed  to 
pass  upon  a  demmrer,  it  was  held  to  have  been  an  immaterial  error, 
it  appearing  that  the  demurrer  was  without  merit,**  So  error  in 
OTemiUng  a  special  demurrer  was  held  immaterial,  it  appearing 
that  the  cause  was  tried  on  its  merits,  and  that  the  defendant  was 
not  prejudiced.*'  So  where  a  demnrrer  to  an  afBrmative  defense 
is  erroneously  overraled  but  no  evidence  is  introduced  in  its  sup- 
port, the  error  was  held  to  be  immaterial."  So  an  error  in  strik- 
ing out  denials  of  the  existence  of  the  corporation  was  held  to  have 
been  rendered  immaterial  by  permitting  the  certificate  of  incorpo- 
ration to  be  introduced  in  evidence.*  An  instruction  given  to  an 
interpreter  in  a  criminal  case  that  whenever  the  witness  under- 
takes to  state  something  that  somebody  else  has  told  him  he  should 
so  inform  the  court  was  held  to  have  been  prejudicial  injury 
only  when  it  appeared  that  the  instruction  had  been  acted  upon^ 
although  it  was  held  that  if  the  interpreter  had  obeyed  the  instruc- 
tion, the  error  would  have  warranted  reversal.**     So  where  a  con- 


HopkiM,  TD  CbI,  181,  21  Pae.  78B; 
OiUupi«  T.  HagBDB,  90  C&l.  SO,  27 
Pac.  34;  Asevado  v.  Orr,  100  Cal. 
2»3,  34  Pac.  777;  but  it  must  be 
made  to  appeal  that  there  naa  no 
sabstantial  injury,  for  injurj  will  be 
presumed  in  the  absence  of  a  con- 
trsr7  showing  in  the  affirmative  (The- 
liD  T.  Stewart,  100  Cal.  3T2,  34  Pac. 
861),  and  if  it  clearly  appears  that 
injniy  has  resulted  to  the  appellant 
from  the  misjoindet  complained  of, 
the  judKnent  will  be  rereraed.  Staik 
V.  WeUman,  8^  Cal.  400,  31  Fm.  259. 
In  this  last- cited  oaie  it  was  sug- 
geated  that  while  the  classification  of 
causes  of  action  provided  far  in  sec- 
tion 427,  Code  of  Civil  Procedure, 
was  somewhat  arbitrary,  and  differed 
materially  from  that  which  prevailed 
elsewhere,  it  waa  intended  to  be 
founded  npoD  manifest  reason.  To 
permit  a  different  claasification,  by 
disTegardtng  tbe  rules  as  to  misjoin- 
der of  cauiea,  would,  it  was  tag' 
gas  ted,  whether  that  provided  ii 
founded  upon  reason  or  oat,  reaalt  in 
the  practical  repeal  of  eection  427  by 
meana  of  the  provisions  of  section 
475. 

*»  See  Oaaeen  v.  Bower,  72  Cal. 
S55,  14  Pae.  206;  Alexander  v.  Cen- 
tral etc  Co.,  104  Cal.  5^,  38  Pas. 


410;  Jager  t.  CalifoTDia  Bridge  Co., 
104  Cal.  S42,  :<S  Pac.  413;  Holland  v. 
UcDade,  125  Cal.  353,  58  Pac  9;  but 
it  would  seem  that  as  in  the  ease  of 
demurrer  for  misjoinder  of  causes,  it 
must  affirmativelv  appear  that  the  de- 
fendant received  no  injury  by  the 
failure  of  the  court  tfl  sustain  a  de- 
murrer for  uncertainty.  Bee  Mallory 
v.  1  nomas,  08  Cal.  844,  33  Pac.  T57, 
where  it  was  held  without  limitatioo 
that  the  improper  overruling  of  the 
demurrer  for  nncertainty  must  result 
in  a  reversal  of  the  judgment;  but 
see  the  opinion  in  Holland  t.  Mc- 
Dade,  snpra,  as  well  as  the  other 
eases.  But  if  the  sabstantial  rights 
of  appellant  are  affected,  tbe  error 
will  be  deemed  prejudicial  Sea 
Orandona  v.  Lovdal,  70  Cal.  ISl,  11 
Pac  623:  Jacob  v.  Loreni,  98  Cal. 
332,  83  Pac.  US;  Foerst  T.  Kelso, 
131  Cal.  376,  63  Pac.  681. 

*e  See   Hoefft   v.    Supreme    Lodge, 
113  Cal.  Bl,  45  Pac.  185,  33  L.  B.  A. 


Jampbel 
al.  678, 


10  Morr.  Min.  Bep.  656. 


•  People  T.  Hagar,  52  Cal.  171. 
"  "  T.   Wong   Ah   Bang,   f 
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tinuance  to  take  depositions  ss  to  a  man's  insanity  was  denied,  it 
was  held  that  the  error,  if  any,  was  immaterial  when  it  appeared 
that  the  fact  of  the  insanity  was  nocontroverted*  So  it  has  been 
held  that  the  omission  to  find  upon  an  issue  is  immaterial  if,  upon 
the  evidence,  the  finding  must  have  been  adverse  to  the  appellant.' 
So  wtere  the  judgment  would  have  been  the  same  if  the  finding 
had  been  in  favor  of  the  appellant,  failure  to  find  is  immaterial, 
and  without  prejudice."  So,  if  the  result  would  be  the  same,  how- 
ever the  issue  might  be  found,  failure  to  make  a  finding  thereon 
is  not  reversible  error,"'  Thus,  the  courts  not  infrequently  hcJd 
that  if  the  findings  made  fully  support  the  judgment  based  thereon, 
and  are  bo  far  conclusive  of  the  rights  of  the  parties  with  respect 
to  the  subject  matter  of  the  controversy  that  further  findings  upon 
issues  raised  by  the  pleadings  could  not  change  the  result  or  affect 
the  Judgment,  disregarded  issues  became  immateriaL  In  other 
words,  if  the  findings  made  are  of  such  a  character  that  the  judg- 
ment miist  necessarily  remain  the  same,  as  being  an  ultimate  deter- 
mination of  the  controversy,  it  would  be  mere  wast«  of  time  to 
make  additional  findings,  and  failure  to  do  so  would  not  be  preju- 
dicial error/'    Nor  would  it  be  prejudicial  error  to  omit  a  finding 

«i>  People  V.  aoldeDBon,  7tf  Cal.  32S, 
19  Pttc  161. 

T  TbotDpaan  t.  Lyon,  14  Cal.  30; 
Hntchings  v.  Cutle,  U  Col.  162; 
People  V.  Center,  86  Cal.  551,  5  Pac 
263,  6  Pae.  4S1;  California  8.  B.  B. 
Co.  T,  Boutheni  Pac  B.  B.  Co.,  67 
Cal.  59,  7  Pac.  123 ;  Gatet  t.  McLean, 
70  Ckl.  45 ;  lyunartin  t.  Demertin,  85 
Cal.  71,  24  Pad.  G94;  Oi11«sple  v. 
Lake,  85  Gal.  402,  24  Pac.  891;  Win- 
elow  T.  Uohransen,  88  Cal.  450,  26 
Pae.  504;  Hulaman  v.  Todd,  M  Cal. 
228,  31  Pac.  39;  Southern  Paciflo 
Co.  V.  Whitaker,  109  Qll.  268,  41 
Pac  1083;  Beed  v.  Johnson,  127  Cal. 
538,  50  P&e.  98«;  and  see  Estate  of 
Carpenter,  127  Cal.  582,  60  Pac.  162; 
Kraeky  v.  Wollpert,  134  CaL  338,  M 
Pac.  309;  Bell  v.  Adam*,  150  Cal. 
772,  90  Pae.  118:  and  tee  Murphy 
T.  Bennett,  68  ChL  528,  9  Pae,  738; 
Craig  V.  Oray,  1  Cal.  App.  598,  82 
Pac.  699. 

"  See  Bobinwn  v.  Placerville  S.  V. 
ft  P.  B.  B.  Co.,  65  CaL  263,  3  Pac. 
878;  Morphy  v.  Bennett,  68  Cat.  528, 
9  Pae.  738;  White  v.  DouglasB,  71 
CaL  HE,  11  Pac.  800;  DiefendorfT  v. 


Hopkins,  96  Cal.  343,  28  Pae.  265,  SO 
Pac.  S49;  Pooaebane  ete.  Co.  v.  Stan- 
dart,  97  Cal.  476,  32  Pae.  532;  Mor- 
rison T.  Stone,  103  Cal.  94,  37  Pae. 
142;  Lion  v.  MeClory,  lOfl  CaL  623, 
40  Pac.  12;  Oould  t.  Adams,  108 
Cal.  365,  41  Pas.  408;  Bloehman  r. 
Spreckels,  I3S  CaL  662,  67  Pae.  1061, 
57  L.  B.  A.  213;  Hoyt  t.  Hart,  149 
Ca],  722,  87  Pac.  569. 

rb  See  Bougnerty  t.  NeTsda  Bank, 
61  CaL  162,  22  Pac.  513,  and  cases 
cited  in  following  notei. 

ro  See  Bobarts  t.  Haley,  65  Cal. 
397,  4  Pac  385 ;  Dyer  t.  Brogan,  70 
CaL  136,  11  Pac  589;  Vollmer  v. 
De  Castillo,  74  CaL  271,  15  Pac  834; 
Malone  v.  Del  Norte,  77  ChL  217,  19 
Pac  432;  SpauldiDg  t.  Btadley,  79 
Cal.  449,  22  Pac.  47;  Spotts  t.  Han- 
ley,  85  Cal.  165,  24  Pac  738;  John- 
BOD  T.  Vance,  86  Cal.  128,  24  Pac 
863;  Hooker  v.  Thomas,  86  CbL  1T6, 
24  Pac  Ml;  Briaon  v.  Brison,  90 
Cal.  323,  27  Pac.  186;  Miller  t. 
Hieken,  92  Cal.  22S,  S8  Pae.  339; 
Windhaus  v.  Booti,  92  Cal.  617,  28 
Pac.  557;  Southern  Pacific  Co.  v.  Do- 
fonr,  95  CaL  615,  30  Pac  783,  19 


Digitized  ByGOOgle 


1599 


BULBS  OF  FBACnCB  IN  THE  APFBLLATS  COCHTS. 


which  woold,  if  folly  aapported  by  evidence,  change  the  remiltj 
nnless  it  were  made  to  appear  affirmatively  th^t  evidence  was  intro- 
daced  in  relation  thereto,  and  that  such  evidence  was  of  such 
weight  and  character  as  would  justify  a  finding  which  would  coun- 
tervail the  findings  made,  and  render  the  judgment  based  thereon 
invalid,"  It  is  not  prejudicial  to  omit  a  finding  where  there  is  no 
evidence  with ,  reference  thereto.'*  The  rule  under  consideration 
goes  further,  and  requires,  not  only  that  there  should  be  evidence, 


L.  B.  A.  9i:  Gregory  v.  Gregory,  102 
C»L  50,  36  Pm.  364;  Merrill  v.  Mer- 
rill, 108  (M.  317,  36  Pac.  67E;  Ban- 
croft Co.  T.  Haslett,  106  CbI.  ISl,  39 
Fue.  602;  Ad&ms  t.  Helbing,  107 
C«l.  298,  40  x-ae.  423;  Moroney  t. 
Bellings,  110  Col.  £19,  42  Pati.  560; 
Amador  etc.  Co.  t.  Amftdor  etc.,  114 
Cal.  340,  40  Pac.  80;  KellennBii  t. 
Maier,  116  Cat.  416,  48  Pan.  377; 
Moore  t.  Copp,  119  Cal.  429,  51  Pae. 
630;  Wheat  t.  Bank  of  California, 
119  Cal.  4,  50  Pac.  842,  61  Pae.  47; 
Union  Coll.  Co.  t.  Bnekmaa,  150  (M. 
159,  119  Am.  St.  Bep.  164,  88  Pac 
708,  9  L.  B.  A.,  N.  S.,  S6S,  11  Aim. 
Caa.  609;  Schoonover  v.  Birnbaiun, 
150  Cal.  734,  89  Pac.  1108;  Bobinson 
T.  Mnir,  151  Cal.  118,  90  Paa.  521; 
Boney  t.  Beynolda,  152  Cal.  323,  93 
Pac  847;  Fogg  v.  Penis  etc.  Diet., 
154  L«l.  209,  97  Pac,  316;  Black  t. 
EarrUon  Home  Co.,  155  Cal.  121,  99 
Pac.  494;  Craig  v.  Giaj,  1  Cal.  App. 
59S,  82  Pae.  699;  and  caaes  cited  in 
notei  Te  and  7b,  tiipra,  to  practically 

T'  Himmelman  y.  Henry,  84  Cal. 
104,  23  Pae.  1098;  Eanea  v.  Clark, 
84  Cal.  272,  24  Pac.  116;  Wiralow  t. 
QobraDsea,  SS  Cal.  450,  26  Pac.  509 ; 
Dedmon  t.  Moffitt,  89  Cal.  211,  26 
Pac,  800;  Brady  v,  Burke,  90  Cal. 
1,  27  Pac.  62;  Dolliver  t.  Dolliver, 
94  Cal.  642,  30  Pac,  4;  Giletti  t. 
Sarocn,  110  Cat.  428,  42  Pac.  918; 
Marcbant  t,  Hayee,  IIT  Cal,  660,  49 
Pae,  840;  BliM  t.  Sneath,  119  Cal. 
S26,  SI  Pac,  848;  Beed  v.  Jobnson, 
127  Cal.  544;  Estate  of  Carpenter, 
127  Cal.  582,  flO  Pac.  162;  Boebling'a 
Sons  Co,  T,  Gray,  139  Cal.  607,  73 
Pac.  422;  CaHahan  v.  James,  141  Cal. 
291,  74  Pac  853;  Cutting  etc.  Co.  t. 
Canty,  141  Cal.  892,  75  Psi.  fiOi; 
Damon  v.  Quinn,  143  Cal,  7S,  76  Pac 
818;  People  t.  UcCne,  150  Cal.  1S5,  88 


Pac  899:  Estate  of  Barclay,  152  Cat 
753,  93  Pac  1012;  and  see  De  Tolua 
T,  De  Tolna,  135  Cal.  575,  67  Pac 
1045,  and  Horwege  v.  Sage,  137  Cal. 
G39,  70  Pac  621;  and  casea  cited  in 
note  7e,  rapro. 

'•  Bee  Senter  v.  Benter,  70  CaL 
619,  II  Pae.  782;  Wise  r.  Burton, 
73  Cal.  174.  14  Pae.  683;  BogeM  v. 
Doff,  97  Cal.  66,  31  Pac  836;  Gre^ 
ory  V.  Gregory,  102  Cal.  BO,  36  Pae. 
364;  Bihn  v.  Fleekner,  106  Cal.  95, 
39  Pac.  214;  Klokke  v.  Eecaillar, 
124  Cat.  297,  56  Pac.  1113;  Macom. 
bar  V,  Bigelow,  126  Oal.  9,  58  Pac 
312;  Stewart  v.  Ho  Hi  nga  worth,  129 
Cal.  177,  61  Pac  936;  Kaiser  v. 
DaLto,  140  Gal.  167,  73  Pac,  S2S; 
Cal>ah«Q  V,.  James,  141  Cal,  291,  74 
Pac,  853;  Cutting  etc.  Co,  v.  Canty, 
141  Cal.  692,  75  Pac  564;  Eva  v, 
Symons,  145  Cal.  202,  78  Pac  648; 
Bopes  V.  Bosenfeld's  Sone,  145  CaL 
671,  79  Pac  354;  Boberts  v.  Hall, 
147  Cal.  434,  82  Pae,  66;  Bcboonover 
T.  Birnbaum,  150  Cal.  734,  80  Pac. 
1108;  Estate  of  Barclay,  152  Cai;. 
753,  93  Pac  1012;  and  see  Cbristy 
V.  Spring  Valley  Water  Works  Co., 
84  Cal.  541,  24  Pac.  307;  Spect  v. 
Spect,  88  Cal.  437,  22  Am.  St.  Bep. 
314,  26  Pac  203,  13  h.  K,  A.  137; 
Greer  v.  Qreer,  135  Oal.  121,  67  Pac. 
20;  and  see  case*  elted  in  note  7d, 
tvpra. 

It  ii  not  easy  to  differentiate  the 
neeeaaity  for  some  evidence,  from 
the  necessity  for  evidence  sufficient 
in  character  and  weight  to  justify 
a  finding  that  would  eountervail 
the  findings  made,  upon  which  the 
judgment  rests,  and  no  distinction 
IS  believed  to  exist;  but,  except  by 
inuireet  intimation,  it  bos  never 
been  held  that  such  is  the  ease. 
The  two  classes  of  cases  are,  there- 
fore, cited  in  aeparate  notes. 
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bnt  that  s  fioding  is  aathoiized  of  safficient  scope  to  orertam  the 
judgment  based  npoo  the  findings  made.  Anytlung  sliort  of  this 
would  have  the  effect  of  an  utter  want  of  evidence."  "Where  there 
is  no  evidence  at  ali,  the  finding,  if  one  is  made,  most  be  against 
him  apon  whom  rests  the  harden  of  proof.  ^«  Thus,  in  the  absence 
of  evidence  to  support  affirmative  matter  of  defense,  or  of  cross- 
complaint,  the  finding  must  be  against  the  defendant,  and  failure 
to  find  would  not  be  prejudicial  on  an  appeal  by  him.^"  And  if, 
notwithstanding  the  want  of  evidence,  a  finding  should  be  made,  It 
could  not  change  the  result.*^ 

A  finding  against  evidence  is  not  always  ground  for  reversal. 
Thus,  it  is  not  prejudicial  error  to  make  a  finding  against  evidence 
in  a  case  where  the  appellant  could  not  have  recovered  judgment 
even  though  the  finding  had  been  the  other  way."  So  a  finding 
against  evidence  is  not  prejudicial  where  it  relates  to  immaterial 
matters  not  necessary  to  the  support  of  the  judgment  which  is  fully 
and  sufficiently  sustained  by  findings  not  inconsistent  with  the 
immaterial  findings  thus  assailed.'" 

Errors  in  the  admission  or  exclusion  of  evidence  are  subject  to 
the  same  rule  of  law,  and  in  no  case  will  be  deemed  prejudicial  and 
ground  for  reversal  of  the  judgment,  unless  the  appellant  has  re- 
ceived injury  therefrom.'    An  error  in  the  admission  of  evidence 

n  8m  Winatow  v.  QohT&naen,  8S 
Cal.  450,  26  Pae.  504. 

Tf  See  note  5,  sectioii  240,  ante. 

'ti  See  partieularlT  Roberts  v. 
Hall,  H7  Cal.  434,  88  Pao.  66;  Peo- 
'      .  MeCae,  150  Cal.  1»S,  SS  Pm. 


r.  Har. 


899. 

Tk  S«e  latter  pftrt  of  note  5,  section 
£40,  ante. 

'  I  McCreeiy  t.  Welta,  04  CaL  485, 
29  Psc.  877. 

to,  Costa  V.  Silva,  127  Cal.  351,  50 
P»e.  695,  and  see  Cbapea  Water  Co.  t. 
Chapman,  144  Cal.  366,  77  Pac.  990. 

•  Aritona:  Fickthall  t.  Steinfeld, 
12  Am,  230,  100  Pac.  779;  Title 
Quaniit^  et«.  Co.  y.  Nichols,  12  Arii. 
405,  100  Pac.  825;  Southern  Pacific 
Co.  V.  Kiehej  (Ariz.),  108  Pac.  225; 
Hughes  T.  Caclena  etc.  Co.  (Arii), 
108  Pac.  231;  Shannon  Copper  Co.  v. 
Potter  (Aril.),  108  Pac.  486;  Terri- 
tory V.  Copper  Queen  etc  Co.  (Atiz.), 
1U8  Pac.  960. 

CaUfoTiiia:  Garwood  v.  Wood,  34 
Cat.  248;  and  look  at  Moon  v.  BoUins, 
SS  CaL  83S,  B6  Am.  Dee.  181;  and 


caaes  cited  in  the  text  and  ii 
notes  of  thia  aection. 

Colorado;  Manitou  etc.  Co.  ' 
rie,  45  Colo.  1S5,  132  Am.  St.  Bep. 
140,  101  Pac.  61;  ridelity  etc.  Co.  v. 
Colorado  etc.  Co.,  45  Colo.  443,  103 
Pac.  383;  Gulilman  v.  Wilder,  45 
Colo.  551,  101  Pac.  759;  Free- 
man T.  Peterson,  45  Coto.  102,  J0» 
Pae.  600;  Tuttl»  ».  Welty,  46  Coto. 
25,  102  Pac.  1069 ;  Temple  r. 
Teller  etc.  Co.,  46  Colo.  467,  106  Pac 
8;  WttBhingtoa  etc.  Co.  v.  O'LaughUa, 
46  Colo.  503,  105  Pac.  1092;  Allen 
T.  Swadley,  46  Colo.  544,  105  Pac, 
1097;  Mahler  v.  Beiahline,  46  Colo. 
603,  105  Pac.  874;  Hildreth  t.  Long- 
mont,  47  Colo.  79,  105  Pac  107; 
Geiger  v.  Kieer,  47  Colo.  287,  107 
Pac.  267;  Beach  v.  Schroeder,  47 
Colo.  312,  107  Pae.  271;  Koch  ». 
Story,  47  Colo.  335,  107  Pac 
1093;  Denver  etc.  Co.  v.  Wright,  47 
Colo.  368,  107  Pae,  1074;  Denver 
etc.  Co.  V.  Beitet,  47  Colo.  417,  107 
Pac.  1100;  Grimea  v.  Greenbtatt,  47 
Colo.  495,   107   Pae.   1111;   Buekhom 
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«te.  Co.  T.  Conaolidat«<I  «t«.  Co.,  47 
Colo.  516,  108  Pae.  27;  Cokrado  ete. 
Co.  V.  Allen,  48  Colo.  4,  108  Pso. 
990;  Jftknar  *.  Ri*en,  48  Colo.  49, 
108  Pae.  999;  Idaho  etc  Co.  r.  Colo- 
rado etc  Co.  (Colo.),  Ill  Pac.  SS3. 

Idaho;  Wallace  t.  Oregon  ete.  Co., 
IS  Idaho,  103,  100  Pac  904;  Keating 
*.  Keating  Miidog  Co.,  18  Idaho,  660, 
lia  Pac.  206. 

if  ontarui .' Shandj  T.  UeDonald,  38 
Mont.  393,  100  Pac.  203;  Wi]hit«  t. 
Bilinga  etc.  Co.,  39  Mont.  1,  101  Pac 
188;  McAuIej-  v.  Casualt?  Co.,  39 
Mont.  185,  lOS  Pae.  SSG;  Tergy  t. 
HeleiM  etc  Uc,  39  Mont.  213,  102 
Pac.  310;  Golden  t.  Northern  P»ciflo 
Co.,  39  Mont.  435,  J04  Pac.  549;  Oor- 
don  T.  Northern  PaciBe  Co.,  30  Mont. 
£71,  104  Pbc.  679;  Dreeland  v.  Paa- 
eoe,  39  Mont.  290,  102  Pac  331; 
BrisQ  V.  Oregon  etc  Co.,  40  Moot. 
109,  105  Pac  489,  25  L.  B.  A.,  N.  S., 
459;  Band  v.  Butte  etc 'Co.,  40  Mont. 
398,  107  Pac  87;  Oaterbolm  t.  Boa- 
ton  etc  Co.,  40  Mont.  508,  107  Pac 
490;  Cbuidj  t.  Slemons,  41  Mont. 
426,  109  Pae.  976;  CooaoLdat«d  etc 
Co.  T.  Struthen,  41  Mont.  565,  111 
Pac  152;  PredcTick  t.  Hale,  42 
Mont.  153,  112  Pac  70;  Isman  v. 
Altenbrand,  42  Mont.  188,  111  Pac 
849;  Btewart  v.  Pittsburg  ete.  Co.,  42 
Mont.  £00,  112  Pac  723. 

Nevada:  Marphy  v.  Southern  Pa- 
cific Co.,  31  Ney.  120,  101  Pac  322; 
Tnrky  v.  Tbomae,  31  Ner.  181,  135 
Am.  St.  Bep.  667,  101  Pac  568;  Oib- 
SOB  T.  Hjul  (Nev.),  108  Pae.  759; 
Hochschultz  T.  Potosi  etc  Co.  (Nav.), 
110  Pac  71;  Bawhido  etc  Co.  v. 
Banhide  etc  Co.  (Nov.),  Ill  Pac  30; 
Sherman  v.  Southern  Pacific  Co. 
(Nev,),  111  Pac.  416. 

Kevi  Mexico:  Badeliffe  t.  Chavea, 
15  N.  M.  258,  110  Pac  699. 

Oklahoma:  Mollen  t.  ThBiton,  24 
Okl.  643,  104  Pac  3S9;  Funk  v.  Hen- 
drieka,  24  Oki.  837,  105  Pac  352; 
Armstrong  ete.  Co.  t.  Crump,  25  Okl. 
452,  106  Pae.  S5S;  Moore  v.  Alchi- 
)*on  etc  Co.,  26  <ftl.  682,  110  Pae. 
1059;  Bash  t.  Howald,  27  Okl.  462, 
112  Pac.   1125. 

Oregon:  Crosby  t.  Portland  etc 
Co.,  53  Or.  498,  100  Pac  300,  101 
Pac  204;  Mahon  v.  Ranldn,  64  Or. 
.  328,  102  Pac  60S,  103  Pac.  53; 
Dorneife  v.  Ralston,  SS  Or.  254,  97 
Pac  713.  106  Pac  13;  Swank  t,  El- 
««w  TiUl— 101 
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wrt,  55  Or.  437,  105  Pac.  901;  Co- 
lumbia  etc  Co.  t.  Smith  (Or.),  107 
Pac.  465;  Stowell  r.  HaU  (Or.),  108 
Pac  182;  Dibblee  v.  Aatoria  etc.  Co. 
(Dr.),  Ill  Pac  242. 

Utah:  Johnston  v.  Union  Pncifie 
Co.,  35  Utah,  285,  100  Pac  390; 
Griffiths  T.  Justice  Court,  35  Utah, 
443,  100  Pac  1064;  Meyers  t.  San 
Pedro  etc.  Co.,  36  Utah,  307,  104 
Pac.  736;  Madsen  t.  Utah  oU.  Co., 
38  Utah,  528,  106  Pac  799;  Eurti  ▼. 
Ogden  etc  Co.  (Utah),  108  Pae.  14; 
Holt  V.  Nietoon  (Utah),  109  Pac.  470. 

Wiuhington:  Hogg  v.  Standard 
etc  uo.,  G2  Wash.  8,  100  Pac  151; 
Davis  T.  Lee,  62  Wash.  330,  132  Am. 
8t.  Bep.  973,  100  Pac  752;  Carney 
V.  Vogel,  52  Waeh.  671,  100  Pac. 
1027;  Pieree  v.  Pierce,  52  Wash.  818, 

101  Pac  358 ;  State  Bank  v.  Spokane 
ete.  Co.,  53  Wa«h.  528,  102  Pac  414; 
Lairsou  t.  Black  Diamond  etc.  Co.,  S3 
Wash.  614,  102  Pae.  759;  Sipes  v. 
Pnget   Bound   etc   Co.,   64- Wash.   47, 

102  Pac  1057;  Collins  t.  Hasel  etc 
Co.,  54  Wash.  524,  103  Pac  798; 
Quian  t.  B«view  ete.  Co.,  65  Wash. 
69,  133  Am.  St.  Eep.  1016,  104  Pac. 
181;  Hoseth  v.  Preston  Mill  Co.,  55 
Waoh.  416,  104  Pac  612;  Williams 
T.  Hewitt,  57  Wash.  62,  135  Am.  St. 
Rep.  971,  108  Pac.  498;  Tindali  v. 
Northern  Paciflc  Co.,  58  Wash.  118, 
107  Pac  1045;  Hase  v.  Seattle,  57 
Wash.  230,  107  Pac  515;  Alkiro  v. 
MyeiB  etc  Co.,  67  Wash.  300.  106 
Pac.  915;  Brown  t.  Seattle,  57  Wash. 
314,  106  Pac.  1113;  Sanpere  t.  San- 
pair,  57  Wash.  524,  107  Pac  389; 
Sha»  T.  Lobe,  58  Wash.  219,  108  Pac 
450;  Luper  v.  Henry,  59  Wash.  33, 
109  Pac  208;  Knust  ».  Bullock,  69 
Wash.  141,  109  Pac.  320;  Dickerman 
T.  Reeder,  59  Waab.  405,  109  Pac 
1060;  Britton  t.  Washington  etc  Co., 
59  Wash.  440,  110  Pac  20;  Singer 
T.  Guy  etc.  Co.,  60  Wash.  674,  111 
Pac.  886;  Maughlin  MiU  Co.  v.  Ham- 
ilton, 61  Wash.  66,  111  Pac  1067; 
Bluher  t.  Esrles,  61  Wash.  84,  111 
Pac  1057;  Silver  v.  Insurance  Co.,  81 
Waeh.  593,  112  Pac.  666;  MrozeTieh 
V.  Weetem  Steel  Corporation,  61 
Wash.  668,  112  Pac  925 ;  Cox  v.  Wil- 
keson  etc;  Co.,  61  Wash.  343,  112  Pac 
231;  In  re  Seattle  (Wash.),  100  Pac 
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which  could  hy  no  possibility  hann  the  appellant  is  not  ground  for 
reversal."  Nor  is  the  erroneouH  rejection  of  evideuce,  where  the 
error  was  fully  cured  by  the  subsequent  admission  of  subatautially 
the  same  evidence,  deemed  prejadicial.'"  Nor  is  the  admission  of 
immaterial  evidence  in  a  criminal  case  deemed  prejudicial  error, 
unless  it  aflfects  the  substantial  rights  of  the  appellant.*"  So  if 
the  record  shows  that  the  appellant  is  not  entitled  to  recover  in 
any  event,  erroneous  rulings  upon  evidence  cannot  entitle  him  to 
a  reversal  of  the  judgment ; "  nor  where  it  appears  that  the  judg- 
ment could  not  have  been  different  had  the  erroneous  rulings  not 
been  made."  So  where  the  plaintiff  admits  the  falsity  of  essential 
allegations  of  the  complaint,  at  the  trial,  errors  in  the  admission 
or  rejection  of  evidence  relating  thereto  will  be  deemed  immaterial, 
and  without  prejudice  to  the  appellant.*'  So  the  erroneous  admis- 
sion of  evidence  is  without  prejudice  where  the  respondent's  case 
is  fully  sustained  otherwise.'  But  this  is  the  rule  only  when  it 
can  be  clearly  seen  that  the  evidence  in  question  was  without  any 
subfitautial  effect  upon  the  result;  as,  where  the  respondent's  case 
rested  upon  the  weakness  of  his  adversary's  case,  and  the  errone- 
ously admitted  evidence  was  pointed  at  the  afBrmative,  as  distin- 
guished from  the  negative,  showing  thus  made  in  his  behalf.  If 
the  erroneously  admitted  evidence  tends  directly  to  establish  the 
respondent's  case,  it  is  not  possible  for  the  appellate  court  to  say 
what  weight  or  inBuence  it  really  bad  upon  the  result,  and  its 
admisflicm  must  therefore  be  regarded  as  prejudicial  error.**  So 
error  in  admitting  evidence  ia  not  prejudicial  if  there  is  other  evi- 
dence amply  sufficient  to  sustain  the  conclusion  arrived  at,  at  which 
the  erroneously  admitted  evidence  is  pointed.*"     So  the  admission 

•>  Norton   v.    Whitehead,    84   CaL  Pie.  4S3.    And  u«,  to  ume  effect, 

263,   IS   Am.   St.   Sep.   172,   24  Pae.  In  re  Brismltar,  72  Cal.  107,  13  PM. 

154;   and   also   O'CalUgban  t.  Bode,  164;    Mitebell   v.   Donohne,    100   CaL 

84  ^bI.  489,  24  Pae.  269.  202,  38  Am.  St.  Bflp.  27S,  34  Pae.  614. 

■"  Wing  OhuDff  T.  Los  Aagelee,  47  u  See    Tntner    *.   White,    77    C«l. 

Ce.\.  031;   EeUey  t.  Fittell,  63  Cal.  392,  19  Pkb.  983. 

87,  3   Pae.  99;   O'Callagbui  v.  Bode,  »  T^aghine;   ete.   Co.   v.   Bed   PoU 

84   Cal.   489,   24   Pae.    289;    Conioli-  etc.   Co.,   123  CaL  548,  56  Pae.  451; 

dated  National  Bank  *.  PaeiOc  Coast  and  to   same   effect,  we  Joiy   v.   Su- 

S.  S.  Co.,  93  Cal.  1,  29  Am.  St.  Bep.  premo  Couneil,   105   Cal.   20,  45   Am. 

83,  30  Pae.  99;  People  t.  Pbelan,  123  St.  &ep.  17,  38  Pae.  524,  26  L.  B.  A. 

Cal.  551,  56  Pae.  424.  733. 

ac  People  v.  Daniels,  109  Cal.  262,  «•  See  Estate  of  Jamea,  124  Cal. 

38  Pae.  720.  053,  57  Pae.  078,  1008. 

M  MePhaill  t.  Buell,  87  Cal.  115,  i"  S.  B.  L.  A.  v.  Christr,  41  CaL 

25  Pae.  266.  501;  and  see,  also,  Silvarev  v.  Haiuwn, 

s*  In  ra  Spencer,  96  Cal.  448,  31  77  CaL  579,  20  Pae  134. 
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of  irrelevant  evidence  will  not  be  deemed  prejadicial  and  ground 
for  reversal  of  the  judgment  nnlesB  it  appears  that  the  trial  court 
rested  its  decision  thereon.*^*"  So  error  in  the  admissioif  of  evi- 
dence is  unprejudicial  if  it  is  afterward  stricken  ont.^*"  So  in 
an  action  on  behalf  of  dependent  heirs  for  damages  for- injuries 
resulting  in  death,  refusal  of  the  court  to  allow  the  defendant  to 
show  the  existence  of  additional  heirs  was  held  to  have  been  with- 
out prejudice,  since  the  existence  of  such  additional  heirs  might 
have  enhanced  the  amount  of  the  damages  awarded,  but  could  not 
have  diminished  it."*  So  where  the  judge  instructed  the  jury  that 
if  they  found  for  the  defendants  on  a  certain  issue  to  render  a  gen- 
eral verdict  for  them,  bat  otherwise  to  specify  certain  things  in 
the  verdict,  and  the  jury  rendered  a  general  verdict,  it  was  held 
that  errors  in  rejecting  evidence  which  had  no  hearing  on  the  issue 
mentioned  were  not  productive  of  injury."  So  where  in  an  action 
of  ejectment  the  plaintiff  introduced  evidence  of  a  title  which  was 
coQclusive  in  his  favor,  and  then  introduced  a  distinct  and  separate 
chain  of  title,  in  relation  to  which  errors  were  committed,  it  was 
held  that  such  errors  were  immaterial.^'  So  in  an  action  for  the 
recovery  of  personal  property,  where  the  plaintiff  relied  exclusively 
upon  the  presumption  of  title  arising  from  possession,  and  the  de- 
fendant introduced  sufficient  evidence  to  rebut  that  presumption, 
and  went  on  to  Introduce  evidence  showing  that  plaintiff  claimed 
under  a  void  judgment,  it  was  held  that  error  in  admitting  the 
evidence  as  to  such  judgment  did  not  injure  the  plaintiff.'"  So 
where  the  court  erred  in  not  permitting  a  witness  to  testify  that 
the  plaintiff  admitted  that  the  land  in  controversy  was  public 
land,  but  instructed  the  jury  that  all  land  was  presumed  to  be 
public  land  until  the  contrary  was  shown,  and  there  was  no  evi- 
dence to  the  contrary,  it  was  held  that  the  error  did  not  injure 
the  defendant.'*  So  where  the  court  erred  in  receiving  a  will  in 
evidence,  it  was  held  that  the  subsequent  admission  by  the  party 
of  the  fact  which  the  will  was  introduced  to  prove  rendered  the 
error  immstsrial.^  So  where  an  objection  to  a  question  is  erro- 
neously overruled,  but  the  witness  gives  no  answer  to  it,'*  or  gives 

!«■  MitcheU   t.    Beekman,    64  Cal.          »  Clark  t.  Lockwood,  21  Cal.  220. 

117,  28  Pae.  110.  "  LafODtaine  t.  Oreen,  17  Cal.  2M. 

106  People  T.  Borda,  lOS  Cal.  eS6,          "  Preston  v.  Ke^i,  23  Cal.  193. 

Se  Pac.  1110,  "  Carpentier  t.   Qardiner,   29   Gal. 

iBo  Salmon   t.    Bathjens,    1S2  Cal.      160. 

290,  92  Pae.  733.  '*  Haoien  v.  Mutin,  54  Cal.  304, 

11  Carpauter  V.  Norru,  SO  Cal.  437.      5    Mori.    Min.    Bep.    043  j    8bmj    t. 
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an  Biuwer  which  is  not  responsive,'*  the  error  is  not  productive  of 
injury.  So  where  a  question  on  croas-examinatiou  was  improperly 
excluded,  but  the  party  afterward  made  the  witness  his  own,  and 
the  question  was  then  answered,  it  was  held  there  was  no  injury.'* 
So  where  it  is  apparent  that  if  the  evidence  claimed  to  have  been 
erroneously  excluded  had  been  admitted,  the  result  would  have 
been  the  same,  the  error,  if  any,  is  harmless.'"  So  an  appellant 
cannot  object  to  the  introduction  of  evidence,  the  only  effect  of 
which  is  favorable  to  himself.'**  So  where  the  plaintiff  is  not  en- 
titled to  recover  on  his  own  showing,  questions  as  to  errors  in 
excluding  evidence  offered  by  him  to  disprove  the  defendant's 
case  will  not  be  conBidered.'°  So  where  it  is  apparent  that  a 
verdict  for  the  defendant  would  have  to  be  set  aside  as  against 
the  evidence,  an  instruction  which  assumes  in  favor  of  the  plain- 
tiff a  question  which  should  have  been  left  to  the  jury  is  an 
immaterial  error."  So  where  instructions  are  conflicting,  and  the 
conflicting  instruction  given  at  the  request  of  appellant  is  erro- 
neous, such  conflict,  or  such  erroneous  instruction,  cannot  be  said 
to  operate  injuriously  to  him,  and  it  will  not  be  ground  for  re- 
versal."* So,  in  a  trial  for  murder,  an  erroneous  instruction  to 
the  effect  that  a  certain  act  would  constitute  murder  in  the  second 
degree,  whereas  it  might  amount  to  manslaughter  only,  is  imma- 
terial if  the  defendant  is  convicted  of  murder  in  the  first  degree.*'" 
So  where  a  proper  instruction  is  refused,  the  error  is  without 
prejudice  if  the  pertinent  portions  thereof  are  given  elsewhere,*" 
Failure  to  instruct  on  a  point  specially  found  in  favor  of  the 
Tuolumne  Water  Co.,   6  CkI..  73,   5         n  Levitskj  v.  C&mung,  83  Cal.  29B. 

«"u-     "ifn^^fli^^D'     r^^^w-n-  "*  See   Denniwn  T.   Chapman,   105 
Graham    21  Cal   261;  People  t.  Will-  cal.    447,    39    Pac.    81;    William,   v. 
lama,  45  Cal.  2S.  aouthera   Pac.   Co.,   110   Cal.  457,  42 
"  Treat  v.  Biley,  35  Cal.  12fl.  p.,    074                                              ' 
i»  HickB  T.  Whiteaide^  23  CaL  404.  ^  r.  '  ,        «,«    .  -,  ^  .  „=  , 
..  Sargent  v.  Stum723  CaL  359,  „  ""  T^^P^^  !;  *'^"''  "^  ^"^^  V^.'J 
83   Am.  beo.  118;   St.  John  v.  Kidd,  P"-    '^''i.J'^  '^   ^1%^"  1-   ^T*'*' 
26  Cal.  2«3,  4  mW  Mio.  lU?).  454;  «   Cal    348    5   Pac    S05;    People   T. 
De  Merle  v.  Mathewe,  26  Cal.  455;  ^.'"'7-  '2  l-al;  58-  13  ?«■  ^^,  "»«« 
Hoag  V.  Pierce,  28  Cal.  187.    So,  like-  "*'*  ^»«  »  wmilar  ruling, 
wise,    where    the    eividenee    was    ad-  »e  Tonini  t.  Cevasco,  114  CaL  266, 
mitted.       Longfellov      t.      Huffmitn  46  Pae.  103;  Bouneau  v.  North  Shore 
(Or.),  112  Pac.  8.  R.  R.  Co.,  152  Cal.  406,  125  Am.  St. 
i«>  People    V.    DoualdsoD,    TO    Cal.  Kep.  68,  93  Pac.  106.     And  see  Man- 
116,  11  Pac.  681.  ning  v.  DallEs,  73   CaL  420,  15  Pae. 
10  Hebraid  v.  Jefferson  G,  &  S.  M.  34,  where  there  was  a  aimilar  ruling- 
Co.,  33  Cal.  290,  5    Morr.  Min.  Bep.  It    is    sufficient    if    all    iDStructioDS, 
270;  and  look  at  De  Merle  v.  Mathews,  taken  together,  fsirlv  and  full;  state 
20  CaL  467:  Hoag  v.  Pierce,  28  CaL  the   law.     See   Pei^le   t.   Lee   Chuck, 
-190.  78  CaL  317,  20  Pac.  719. 
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moving  party,  if  erroileoas,  ia  eiror  withont  prejudice.*"  An  er- 
roneous iostruction  is  immaterial  if  the  verdiet  ia  necessarily  cor- 
rect upon  the  evidence,  and  a  new  trial  most  have  been  granted 
if  it  had  been  otherwise."*  So  an  appellant  cannot  be  said  to 
be  prejudiced  by  an  erroneoiu  instruction  where,  upon  the  plead- 
ings and  evidence,  he  was  not  entitled  to  judgment  under  any 
conditions."'  So  if  an  erroneous  instruction  withdraws  from  the 
jury  a  hypothesis  which  had  nothing  in  the  case  to  support  it, ' 
the  error  is  harmless.'*  So  where  the  plaintiff  is  not  entitled  to 
recover  on  his  own  showing,  a  judgment  for  the  defendant  will 
not  be  disturbed  for  errors  in  instructions.**  So  where  the  court 
might  properly  have  instmcted  the  jury  to  find  a  verdict  for 
the  plaintiffs,  a  verdict  in  their  favor  will  not  be  disturbed  for 
errors  in  giving  or  refusing  instructions."  So  in  many  other  casea 
erroneous  rulings  upon  instructions  have  been  held  without  preju- 
dicial effect.'" 


tu  Scott  T.  San  Berurdino  etc.  Co., 
162  Cal.  604,  »3  Pac.  677. 

"■•  Hngbea  v.  Wheeler,  78  Cai  230, 
18  Pac.  98«. 

tit  "Where  the  eourt  lays  down  an 
erroneonB  principle  of  taw,  but  it  ap- 
pears that  nevertheless  the  TCrdiet  of 
the  jurjr  is  neceaaarilj  correct  upon 
the  evidence  before  them,  or  where,  as 
in  this  case,  a  new  trial  should  have 
been  granted  if  the  jury  bad  not  re- 
turned the  special  verdict,  tbe  error  is 
barmlew."  Quoted  in  Greene  v.  Mur- 
doch, 1  Cal.  App.  139,  81  Pac.  9B3, 
from  Green  v.  Ophir  etc.  Co.,  45  Cal. 
622,  12  Horr.  Min.  Sep.  140.  The 
principle  was  applied  in  eriminal  eases 
in  People  t.  Taggart,  1  Cal.  App.  423, 
88  Pac.  396. 

»  Satterlee  v.  Bliss,  36  Cal.  489. 
As  to  abstract  instructions,  see  sec- 
tion 122,  onte. 

»»  Enright  V.  S.  P.  ft  S.  J.  R.  E. 
Cn  33  CaJ.  230;  Green  v.  Ophir  etc. 
45  Cal.  622,  12  Morr.  iGn.  Bop. 

*  Brock  T.  Toeker,  42  &1.  346; 
and  see  Bobinaon  y.  W.  P.  B.  B.  Co., 
48  Cal.  409. 

■<■  As  to  tbe  mle  in  other  states,  see 
tbe  following  cases: 

Ariiona:  PiokthaU  v.  Bteinfeld,  18 
Arit.  230,  100  Pac.  779. 

California:  Winana  t.  Sierra  Lum- 
ber Co.,  66  Cal.  61,  4  Pae.  952;  Clark 


Co. 
140. 


T.  Child,  «a  Cal.  87,  4  Pac.  10S8;  In 
»  Briswaltor,  72  Cai.  107,  13  Pac. 
164;  Low  V.  Warden,  77  Cal.  94,  19 
Pac.  235;  Noone  v.  Trajisatlantic  etc. 
Co.,  S8  Cal.  152,  26  Pac.  103;  People 
V.  Gordon,  88  Cal.  422,  26  Pac.  502; 
People  T.  O'Brieo,  88  CaL  483,  26  Pac. 
362;  Janin  v.  London  &  8.  F.  Bank,  9^ 
Cal.  14,  27  Am.  St.  Bep.  82,  27  Pac. 
1100,  14  L.  B.  A.  320;  People  v.  Win- 
ters,  93  Cal.  277,  28  Pac.  S4«;  Chapell 
T.  Schmidt,  104  Cal.  511,  38  Pac.  892; 
Tonioi  V.  Cevasco,  114  Cal.  266,  46 
Pac.  103;  People  v.  Worthington,  115 
Cal.  242,  46  Pac.  1061;  VerdeJli  t. 
Gray's  Harbor  etc.  Co.,  116  Gal.  517, 
47  Pac.  364,  778;  Edwards  t.  Wagner, 
121  Cal.  376,  53  Pac.  621;  Chapea 
Water  Co.  v.  Chapman,  144  Cal.  366, 
77  Pac.  990;  Hamlin  v.  PaciSc  Elec- 
tric Co.,  150  CaL  776,  89  Pac.  1109. 

Colorado:  Colorado  etc.  Co.  v,  Mc- 
George,  48  Colo.  15,  133  Am.  St.  Sep. 
43,  102  Pac.  747,  17  Ann.  Cas.  880; 
Denver  etc.  Co.  v.  Wright,  47  Colo. 
366,  107  Pac.  1074;  Grimes  v.  Green- 
blatt,  47  Colo.  495,  107  Pac,  1111; 
Gutshall  y.  Cooper,  48  Colo.  160.  109 
Pac.  423;  MustaiiK  etc.  Co.  v.  Hisa- 
inan  (Cok>.),  112  Pac.  800. 

Idaho:  Maloney  v.  Winston  etc,  Co., 
18  Idaho,  740,  111  Pac.  1080. 

Montana:  Ettien  v.  Dmm,  39  Mont. 
34,  101  Pac.  151 ;  Boss  y.  Baylor,  39 
Mont.   659,  104  Pac   864;    Poor  t. 
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Qenerally  speaking,  an  appellant  cannot  eomplain  of  erron 
which  result  in  a  determination  more  favorable  to  him  than  the 
evidence  warrants/*^  or  where  the  resnlt  could  not  have  been 
different  if  all  the  rulings  complained  of  had  been  in  appellant's 
favor.***  One  who  is  not  aggrieved  cannot  successfully  contend 
that  be  has  been  prejudiced,  whether  the  ruling  is  erroneous  or 
the  contrary.***  The  reports  contain  many  illustrations  of  the 
'rule  under  consideration,  which  may  be  profitably  studied.*** 


Madison  etc.  Co.,  41  Uont.  230,  108 
Pm-  6«;  John  y.  Northera  Pftcifio 
Co.,  tZ  UoDt.  18,  111  PtkC.  632:  Fred- 
erick T.  Hale,  42  Moot.  153,  112  Fac. 
70. 

Nevada:  HenoingBen  t.  Touopah 
etc.  Co.  (Nov.),  Ill  Pac.  36. 

New    Uexieo:    Corcoraii    t.    AlbQ- 

Juerque  Tractian  Co.,  IS  N.  M.  9,  103 
'ac.  645;  Neher  ».  Viviani,  15  N.  M. 
460,  110  Pac.  €95. 

Oklahoma:  MeCoimell  v.  Holder- 
man,  24  Okl.  129,  103  Pac.  593; 
Shawnee  etc.  Bank  v.  Wootten,  24  Okl, 
425,  103  Pac.  714;  Kaufma-n  v.  Boie- 
mier,  2S  Okl.  252,  105  Pae.  326;  Arm- 
strong  etc.  Co.  t.  Cruinp,  25  Okl.  452, 
106  Pac.  856  (  Chicago  etc.  Co.  v.  John- 
aon,  35  Okl.  760,  107  Pac.  862;  Com- 
monwealth Bank  v.  Baughmao,  27  OkL 
175,  111  Pac.  332. 

Oregon:  Crosb?  v.  Portland  etc.  Co., 

53  Or.  496,  100  Pac.  300,  101  Pac. 
204:  Ferrari  v.  Beaver  Hill  Co.,  54  Or. 
210,  94  Pae.  181,  95  Pac.  498,  102 
Pac.  175,  1016;  Mahon  t.  Rankin,  54 
Or.  328,  102  Pac.  808,  103  Pae.  53; 
ShieWe  v.  Southern  Pacific  Co.  (Or.), 
112  Pac.  4. 

Utah:  Smith  v.  San  Pedro  etc.  Co., 
35  Utah,  380,  100  Pac.  673;  Wall  etc. 
Co.  T.  Continental  etc.  Co.,  36  Utai, 
121,  103  Pac.  242;  Gibson  v.  Doyle 
<UtBh),  106  Pac.512;  Evans  v.  Oregon 
etc.  Co.  (Utah),  108  Pac.  038. 

Washington :  Avia  t.  Ineurance  Co., 

54  Wash.  269,  103  Pac.  50;  Peaier  v. 
Gray's  Harbor  etc.  Co.,  54  Wash.  415, 
103  Pac.  451;  Northern  Pacific  Co.  v. 
Myers-Parr  Mill  Co.,  54  Waah.  447, 
103  Pac.  453;  Haystend  v.  Insurance 
Co.,  54  Wash.  695,  103  Pac.  53;  Ed- 
wall  V.  InEurance  Co.,  54  Wsah.  695, 
103  Pac.  52;  Grant  v.  Armstrong,  55 
Wash.  365,  104  Pac.  632;  Becner  v. 
Wnllace  etc.  Co.,  55  Wasb.  679,  105 
Pae.  145:  Auerbueb  v.  Qieat  Northern 


-Co.,  65  Waeh.  633,  104  Pac.  1103; 
CoiKiT«T  T.  Carpenter,  57  Wash.  146, 
106  Pae.  620;  Taeoma  v.  KiaquaU7 
etc.  Co.,  57  Warfi.  420,  107  Pac.  199; 
Whitlock  T.  Northern  Pacific  Co.,  59 
Wash.  15,  100  Pac.  188;  Labee  t. 
Sultan  etc.  Co.,  59  Waah.  341,  109 
Pac.  1023;  Simons  v.  Ciaena,  60  Wash. 
141,  110  Pae.  1011;  Manvell  t. 
Weaver,  81  Wash.  23,  111  Pac.  890; 
Bluher  v.  Earles,  61  Wash.  84,  111 
Pac.  1057;  Cook  r.  Danaher  etc.  Co., 
61  Waah.  118,  112  Pac.  245;  Hem- 
mingsoD  t.  Carbon  Hill  Co.  (Waah.), 
112  Pac.  1111. 

Wyoming:  Qeorge  t.  Emery 
(Wyo.),   107   Pac,   1. 

nb  People  T.  Maroney,  109  Cal.  277, 
41  Pac.  1097;  Peopla  t.  Lowen,  109 
Cal.  381,  42  Pac.  32 ;  People  v.  Muhl- 
oer,  115  Cal.  303,  47  Pae.  128;  People 
T.  Coulter,  145  Cal.  66.  78  Pac.  348. 

"t  Estate  of  Doibeer,  149  Cal.  227, 
86  Pac.  695,  9  Ann.  C^s.  795. 

s"  See  Bljthe  v.  Ayres,  102  Cal, 
254,  36  Pac.  522 ;  Dayton  y.  McAllis- 
ter, 129  Cal.  192,  61  Pac.  913;  Foster 
T.  Bowles,  138  Cal.  449,  71  Pac.  495. 

!••  Qoldetein  t.  Nunau,  66  Cal.  542, 
e  Pac.  451;  Oament  v.  McEliath,  68 
Cal.  466,  58  Am.  St.  Bep.  17,  9  Pae. 
731 ;  Dougherty  v.  Coffin,  69  Cal.  4H, 
10  Pac.  872;  People  \.  Uarseiler,  70 
Cal.  98,  11  Pac.  503;  People  v.  Col- 
line,  75  CaJ.  411,  17  Pae.  430;  Mc- 
Lennan V.  Ohmen,  75  Cal.  558,  17  Pae. 
687;  Tivnen  v.  Monahan,  76  Cal.  131, 
18  Pac.  144;  People  v.  Brown,  76  Cal. 
573,  18  Pac.  678;  Thomas  v.  Jameson, 
77  Cal.  01,  19  Pac.  177;  Southern  Pae. 
R.  B.  Co.  V.  Puree!!,  T7  Cal.  89,  18 
Pac.  888 ;  People  v.  Lee  Chuck,  78  Cal. 
317,  20  Pac.  719;  Marshall  y.  Hancock, 
80  Cal.  82,  22  Pac.  61;  McNee  v. 
l^Dch,  88  Cal.  519,  26  Pac.  508;  Spear 
V.  Lyon,  89  Cal.  36.  38  Pac.  019 ;  Mc- 
Donald V.  Taylor,  89  Cal.  42,  26  Pae. 
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In  all  of  the  caaeB  above  cited  the  mpreme  court  conld  see  from 
the  record  that  the  appellant  was  not  injured  by  the  error  com- 
plained of.  Afl  is  shown  in  the  next  section,  if  the  record  shows 
that  error  was  committed,  and  does  not  show  affirmatively  that 
no  injury  resulted  from  it,  injury  will  be  presumed,  and  a  new 
trial  will  be  directed.  And  by  "injury"  is  meant  "effect  upon 
the  result."  It  is  sometimes  said  that  the  supreme  court  will 
not  disturb  a  judgment  where  it  is  evident  that  a  new  trial  will 
be  attended  with  the  same  result,"  or  where  substantial  justice 
has  been  done.  But  by  this  is  not  meant  that  the  judgment  will 
-  not  be  disturbed  where  the  court  is  of  opinion  that  a  new  trial 
ought  to  be  or  will  probably  be  attended  with  the  same  result,  but 
only  that  the  judgment  will  not  be  disturbed  where  the  result 
of  a  new  trial  can  by  no  legal  possibility  be  different.  If  the  court 
cannot  tell  what  wonld  have  been  the  result  had  the  error  not 
been  committed,  a  new  trial  must  be  granted,**  whatever  the 
supreme  court  may  think  about  the  merits  of  the  case.  In  this 
regard,  Bennett,  J.,  delivering  the  opinion  in  Yonge  v.  P.  M.  S.  S. 
Co.,*'  said:  "We  do  not  consider  the  verdict  by  any  means  as 
excessive  ia  amount,  but  we  do  not  sit  to  determine  what  it  should 
have  been  under  proper  instructions  from  the  court;  and  we 
cannot  say  what  it  would  have  been  had  the  charge  excepted  to 
not  been  given.  For  this  ejror  the  judgment  must  be  reversed  and 
a  new  trial  granted"  So  in  Stevens  v.  Boss,**  the  same  learned 
justice  said: 

"But  it  IB  further  said  that  the  supreme  court  is  authorized  to 
render  such  judgment  as  substantial  justice  shall  require.  Sub- 
stantial justice  requires  that  both  parties  should  be  allowed  a 
hearing,  and  a  denial  of  that  can  scarcely  be  termed  a  formal  or 

595;  Cuitbht.  Eenoedv,  69  Cal.  es,  26  368,   28   Am.   St.   Bep.   13S,   S0   Pac. 

Pbc.  641;  People  v.  Pick,  89  CaL  144,  717;  Cook  v.  Sudden,  94  Cal.  443,  29 

26  Pac.  759;  Davies  v.  Oceanic  8.  S.  Pac.  949;  People  v.  Chin  Hane,  108 
Co.,  89Cal.  280,  2flPac.  827;  Blakeley  Cal.  597,  41  Pae.  697";  Loftus  v. 
V.  Blakeley,  89  Cal.  324,  28  Pac.  1073;  Fischer,  113  Cal,  286,  45  Pac.  328; 
People  V.  Dollor,  89  Cal.  513,  26  Pae.  Smith  v.  Smith,  119  Cal.  183,  48  Pac. 
108B;  Jiniea  v.  TalUnt,  90  Cal.  386,  27  730,  51  Pac.  183;  Dayton  t.  McAllig- 
Pac.  305;  Pieaton  v.  Frev,  91  Csl.  107,  ter,  129  Cal.  1B2,  61  Pao.  913;  Central 

27  Pac.  533;  Salle  v.  Mayer,  91  Cal.  Pacific  Co.  v.  Peldman,  152  Cal.  303, 
165,  27  Pae.  513 ;  Zumwalt  v.  Dickey,  92  Pac.  849. 

92   Cal.   156,   28   Pac.   212;    Cahill   t.  •»  Tohler   t.    Polaom,    1    Cal.    207; 

MuriAy,  M  Cal.  29,  28  Am.  St.  Bep.  Smttb  f.  Compton,  S  Cal.  24. 

88,  30  Pac.  195;  People  v.  Lempexle,  »  Jolley  v.  Polti,  34  Cal.  321;  and 

94  Cal.   45,   29   Pac   709;   People   t.  Me  ease«  cited  in  the  next  HCtion. 

Smalling,   94  Cal.   112,   29  Pac.  421;  "  1  Cal.  353. 

Sleinhart   *.   National  Bank,   94  CaL  »  1  CaL  H. 
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teclmical  error,  defect,  or  imperfection.  It  strikes  us  very  forciUy 
that  the  defeudaiit  has  no  defense  on  the  merits  in  this  action ; 
but  vhethar  be  has  or  not  is  a  quesUon  which  cannot  be  tried 
here — a.  question  which  the  defendant  is  entitled  to  have  passed 
upon  in  another  way  and  before  a  different  forum;  and  if  the 
practice  contended  for  by  the  respondent  were  to  be  sanctioned  in 
the  present  instance  it  would  become  the  rule  for  the  government 
of  subsequent  cases  in  which  it  might  appear  clear  to  us  that  there 
was  a  good  defense.  The  substantial  justice  spoken  of  in  the 
statute  is  substantial  legal  justice  to  be  ascertained  and  determined 
by  fixed  rules  and  positive  statutes,  and  not  the  abstract  and  vary- 
ing notions  of  equity  which  may  be  entertained  by  each  individual.'* 

So  in  MeCreery  v.  Everding,"  where  the  court  below  granted  a 
new  trial  for  error  in  the  charge,  the  supreme  court  affirmed  the 
order,  and  Belcher,  J.,  delivering  the  opinion,  said:  "We  cannot 
consider  the  suggestion  of  counsel  that  the  trial  was  long  and 
expensive,  and  there  is  no  probability  of  a  different  result  in  case 
a  new  trial  should  be  had.  The  plaintiffs  are  entitled  to  a  fair 
trial  without  material  error  committed  aigainst  them,  and  until  they 
have  that,  they  have  a  right  to  complain." 

For  instance  of  the  application  of  the  rule  de  minimis,  see  sec- 
tion 300a,  post. 

§  287.  Where  Error  is  ffliown,  Injury  is  Presnmed  Unless  the 
Contrary  Appears  Affirmatively.^ — No  rule  is  better  settled  than 
this,  it  having  been  announced  and  acted  upon  from  the  earliest 
history  of  our  supreme  court  to  the  present  time.  Thus  in 
Santillan  v.  Moses,'*  the  supreme  court  reversed  the  judgment  for 
the  admission  of  illegal  evidence,  and  Bennett,  J.,  delivering  the 
opinion,  said:  "In  such  ease  the  rule  is  that  unless  it  can  be 
seen  that  the  illegal  testimony  could  have  bad  no  influence  upon 
the  verdict,  we  ought  to  grant  a  new  trial;  and  it  is  impossible 
to  tell  what  weight  the  jury  allowed  to  the  testimony  thus  improp- 
erly dicited.'"*  So  in  Mateer  v.  Brown,'  the  same  learned  jus- 
tice, delivering  the  opinion  upon  rehearing,  said:  "What  weight 
the  improper  evidence  had  on  the  mind  of  the  district  judge  in 

I*  44  Cal.  246.  Co.  v.  San  Jose  etc  Co.,  126  Cal.  3S2, 


a  tbe  preceding  aectioD, 


58   Pac   624,  in  so  far  as  its  i 


}  Dullified  the  preaumptioD 
ed  to. 
I  Cal.  92. 
^antillaa  t 
sa;  discredited  entiiel;,  in  8an  JoM         *  1  CaL  321. 


the    coofltitutioualit;     of     the     1S9T      referred  t 
antendment   of   section   475,   Code   of 
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coming  to  the  conclusioiis  whicli  he  arriTed  at,  we  cannot  deter- 
mine;  and  where  a  judgment  is  founded  in  part  on  Incompetent 
evidence,  anless  we  can  clearly  see  that  it  had  no  effect,  the 
judgment  is  erroneous."  So  in  Jackson  v.  Feather  River  Co.,* 
the  judgment  was  reversed  because  the  defendant  was  not  allowed 
to  ask  a  certain  question  on  cross-examination  of  one  of  the  wit- 
nesses, and  Baldwin,  J.,  delivering  the  opinion,  said:  "We  cannot 
see  clearly  that  the  defendants  were  not  injured  by  this  error. 
They  might  not  have  been,  but  the  rule  is  that  every  error  is 
prima  fade  an  injury  to  the  party  against  whom  it  is  made,  and 
it  rests  with  the  other  party  clearly  to  show,  not  that  probably  no 
hurt  was  done,  but  that  none  covid  kave  been  or  was  done  by  the 
«rror.  We  regret  to  be  obliged  to  send  this  case  back  on  so  small 
a  point,  but  so  the  law  as  we  read  it  ordains."  So  in  Bosenius 
V.  Coffee,*  where  an  instruction  was  erroneously  refused,  the  judg- 
ment was  reversed,  and  Cope,  J.,  delivering  the  opinion,  said: 
"We  cannot  undertake  to  determine  to  what  extent  the  plaintiffs 
were  prejudiced,  or  whether  prejudiced  at  all  by  the  refusal  of 
the  court  to  give  the  instruction.  The  record  does  not,  of  course, 
furnish  us  with  a  perfect  history  of  the  trial,  and  even  if  it  did, 
the  grossest  injustice  might  be  done  if  we  should  decline  to  inter- 
fere with  the  judgment  upon  the  ground  that  the  action  of  the 
jury  was  not  influenced  by  the  error  of  the  court"  So  in  Grimes 
v.  Pall,"  where  the  record  showed  an  error  in  admitting  evidence, 
the  judgment  was  reversed,  the  court,  per  Baldwin,  J.,  saying: 
"Error  having  been  shown  in  the  admission  of  this  proof,  it  rests 
with  the  plaintiff  to  show  clearly  that  no  injury  accrued  from 
it.  The  rule  is  that  from  error  injury  is  presumed,  and  this 
intendment  must  be  clearly  rebutted."  So  in  Kelly  v.  Taylor,' 
where  the  court  below  erred  in  its  charge,  the  judgment  was  re- 
versed, and  Crocker,  J.,  delivering  the  opinion,  said:  "The  re- 
spondents insist  there  was  sufficient  evidence  to  sustain  the 
plaintiff's  case,  independent  of  these  instructions,  and  that  he 
did  Dot  rely  upon  the  doctrine  of  estoppel  in  the  court  below. 
The  case  was  tried  by  a  jury,  and  it  is  impossible  for  us  to  tell 
upon  what  particular  portion  of  the  evidence  they  founded  their 
verdict,  or  what  instructions  controlled  them.     They  may  have 
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found  for  the  plaintiff  entirely  tipbn'these  erroneous  instructions, 
or  they  may  have  disregarded  them  entirely.  It  is  sufficient,  how- 
ever, if  it  appears  that  they  might  have  been  influenced  thereby,  to 
make  it  our  duty  to  send  the  case  back  for  a  new  trial."  So  in 
Mason  v.  Wolff,"  the  judgment  waa  reversed  for  the  admission  of 
incompetent  evidence,  and  Temple,  J.,  delivering  the  opinion,  said : 
"We  think  this  evidence  inadmissible,  and  none  the  less  so  because 
the  case  waa  tried  by  the  court  without  a  jury.  If  the  court 
admits  incompetent  evidence  against  objection,  no  other  inference 
can  be  drawn  than  that  the  evidence  is  considered  entitled  to  some 
weight  in  the  determination  of  the  issue  of  fact  which  is  beinff 
tried."  So  in  Leonard  v.  Eingsley,^  the  judgment  was  reversed 
for  the  admission  in  evidence  of  certain  letters.  The  record  con- 
tained enough  to  show  that  their  admission  was  erroneous,  but 
did  not  give  the  contents  of  the  letters.  The  court  said:  "It  is 
urged  in  ai^ument  that  in  the  absence  of  the  letters  it  cannot  be 
presumed  that  they  were  injurious  to  the  defendant's  case,  even 
though  they  were  improperly  admitted  in  evidence.  But  the  rule 
long  recognized  and  acted  upon  by  this  court  is  that  when  the 
appellant  has  shown  error  in  the  admission  of  evidence,  the  error 
will  be  presumed  to  have  been  injurious  to  the  adverse  party,  un- 
less the  contrary  clearly  and  affirmatively  appears.  If  the  pro- 
duction of  the  letters  would  have  shown  that  they  could  not  have 
damaged  the  defendant,  the  respondent  should  have  bad  them 
incorporated  into  the  record." 

So  in  People  v,  Sansome,"  where  the  defendant  was  charged 
with  robbery  and  former  conviction  for  burglary,  and  plead 
guilty  to  the  last,  the  court  permitted  the  entire  indictment  to  he 
read  to  the  jury,  together  with  defendant's  plea,  and  admitted 
evidence  showing  such  former  conviction  and  a  pardon  therefor, 
in  direct  contravention  of  subdivision  1  of  section  1093,  Penal 
Code.  An  instruction  was  afterward  given  the  jury  to  disregard 
the  whole  proceeding,  but  the  appellate  court  held  that  the  error 
was  prejudicial  under  the  rule: 

"The  rule  is  that  every  error  is  presumed  to  work  injury  to  the 
party  against  whom  it  is  committed,  unless  it  clearly  appears  from 
the  record  that  no  injury  could  have  resulted  from  it." 

•  40  Col.  EM.  t>  U  CaL  419,  24  Ph.  143. 
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So'  in  Pieople  v.  Kamadna  ^  tlie  court  said: 

"And  if  it  be  admitted  that  there  was  errorj  the  qnestion  then 
would  be,  Did  the  error  affect  the  substantial  rights  of  the  de- 
fendant! If  we  cannot  determine  whether  there  was  injury  or 
not,  then,  sinee  the  defendant  has  not  been  tried  as  the  law  of 
the  land  directs,  we  must  presume  injury.  For  to  be  so  tried  is 
his  right.  But,  if  we  can  see  that  he  has  not  been  injured,  the 
judgment  will  be  allowed  to  stand." 

So  in  holding  error  in  the  admission  of  evidence  prejudicial 
necessitating  a  reversal  of  the  judgment,  the  supreme  court,  in 
Short  v.  Frink,"  said.: 

"It  is  impossible  for  ns  to  say  to  what  extent  this  objection- 
able evidence  influenced  the  jary  in  rendering  their  verdict.  Its 
direct    tendency  was  to  prejudicially  affect    the    defendant    by 


n  110  CaL  60O,  tZ  Pac.  1090. 

ra  ISI  CftL  S3,  90  Pae.  ZOO.  B«- 
■pondenta  CMUiot  be  heard  to  ea.y  that 
error  in  the  admusion  of  impraper 
eridtmeo  introduced  by  tbem  u  not 
prejudieiaL  Prejudice  ii  presumed 
from  each  error.  The  appellate  court 
eaimot  aaj  but  that  the  erideoee  thua 
erroueoudj  admitted  aetuallj  influ- 
eneed  the  decision  of  the  trial  court. 
If  it  was  not  intended  aad  expected  to 
have  «nch  influence,  tbe  reepondenta 
ahould  not  have  riaked  insiBting  upon 
ita  admiaaion.  If  it  ia  plainly  appar- 
ent that  it  did  not  have  the  taflueiice 
intended  upon  the  deciaion,  there  is  no 
need  for  the  preauiaptioD  of  injurj. 
BulofBon  T.  BilUnga,  140  Cal.  452,  74 
Pac.  35. 

A  party  cannot  inaist  upon  the  ad- 
iniBiioii  of  improper  evidence  over  ob- 
jection to  its  admiiaibilit;,  and  then 
defend  his  oourse  bj  contending  that 
the  error  waa  harmlsra.  If  tbe  court 
cannot  Bay  poBitivelj  what  was  the 
effect  upon  we  court  or  ju^,  it  will 
be  presumed  to  have  be^  injurious. 
Smith  T.  Weaterfleld,  88  Cal.  374,  26 
Pac.  206;  lAmnk  v.  Crocker  Estate 
Co.,  IIQ  Cal.  442,  51  Pae.  688;  Estate 
of  Jamee,  124  Cal.  853,  57  Pae.  578, 
1008;  Hemng  T.  Sehindler,  145  CaL 
303,  78  Pac.  710. 

See,  also,  San  Joee  Baneb  Co.  v.  San 
Jose  etc.  Co.,  126  Cal.  322,  58  Pac. 
824;  Lathrope  v.  Flood,  135  Cal.  458, 
67  Pac  683,  57  L.  B.  A.  215. 


In  People  r,  O'Brien,  130  Cal.  1,  62 
Pac  297,  the  prosecution  was  allowed 
to  prove,  over  repeated  objections  of 
defendant,  tbe  taking  of  a  loaded 
pistol  from  defendant  at  a  meetisg 
between  him  and  the  proeecutrix  and 
her  brother  and  uncle,  three  or  four 
days  after  the  alleged  oSense;  and  the 

Sistol  was  introdnced  in  evidence. — tba 
efendant  still  objecting — as  an  ex- 
hibit in  the  case.  "Thia  evidence  was 
clearly  inadmisBible,  and  thoueb  it  is 
difficult  to  imagine  how  it  could  have 
influenced  the  jury  to  the  prejudice 
of  the  defendant,  yet  they,  like  the 
counael  for  the  prosecution  and  the 
court,  may  have  perceived  some  bear- . 
ing  of  the  evidenea  on  tbe  ease  that 
we  cannot  disc^over,  and,  in  the  ab- 
sence of  knowing  what  this  waa,  it  is 
difficult  to  determine  affirmatively 
from  the  record  that  the  defendant 
was  not  prejudietd." 

In  People  v.  Wong  Ah  Leong,  99 
Cal.  440,  34  Pae.  105,  a  pioeecution 
for  an  assault  with  a  deadly  weapon, 
to  wit,  a  knife,  evidence  that  tbe  de- 
fendant bad  a  pistol  is,  of  course,  in- 
admissible, but  tbe  prosecution,  after 
having  persUtently  sought  all  through 
the  trial,  and  flnaity  with  success,  got 
this  inadmissible  evidence  before  tbe 
jury.  The  supreme  court  held  that 
the  people  could  not  be  heard,  on  ap- 
peal, to  say  that  tbe  evidence  was  un- 
important and  the  error  harmless. 
See,  also.  People  v.  Yee  Fook  Din,  104 
CaL  103,  39  Pao.  &30. 
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placinff  him  in  a  most  unfavorable  light,  and  we  most  presume 
that  it  bad  that  effect." 

And  the  same  rule  has  been  laid  down  in  numerons  other  cases.* 

As  a  matter  of  course,  the  question  as  to  whether  prejudicial 
error  has  been  committed  or  not  must  be  determined  from  the 
record  alone,  and  its  determination  is  governed  by  the  same  rules 
whether  trial  is  by  jury  or  by  the  court.  Thus  in  Jones  v.  Snow," 
which  was  a  trial  by  the  court,  the  action  was  on  a  promissory  note 
for  one  thousand  dollars.  The  court,  after  erroneously  excluding 
evidence  as  to  the  payment  of  five  hundred  dollars,  rendered  judg- 
ment for  five  hundred  dollars.  The  supreme  court  reversed  the 
judgment,  saying: 

"It  is  said  that  the  court  allowed  payments  amounting  to  five 
hundred  dollars,  and  as  every  intendment  must  be  made  to  sus- 
tain the  rulings  of  the  court  a  qua,  therefore  it  must  be  presumed 
in  this  court  that  the  payments  were  included  in  the  sum  allowed. 
But  we  are  powerless  to  presume  anything  which  would  contra- 
dict the  record.  And  as  the  record  shows  these  payments  were 
excluded  from  Its  consideration  by  the  court,  we  could  hardly  be 
justified  in  presuming  that  they  cut  any  figure  in  the  conclusion 
reached  by  it.  We  should  go  far  astray  to  hold  that  the  trial 
court,  in  making  up  its  judgment,  considered  evidence  which  it 
excluded. ' ' 

So  in  the  case  of  In  re  Man  Wo  Chan,*"  it  appeared  that  upon 
the  presentation  of  the  statement  on  motion  for  new  trial  for  set- 
tlement the  attorney  for  respondent  proposed  certain  amendments 

•  E«tste  of  Toomea,  54  Cal.  509,  35  83S;  People  t.  ftnith,  93  Cal.  44S,  29 

Am.  Rep.   83;   People  v,  Turtado,  57  Pac.  64;  Salinas  BaiA  v.  De  Witt,  97 

Cal.   345;    Ponce   v.   McElvy,  51   Cal.  Cal.  78,  31  Pao.  744;  In  re  Kennedy, 

222;  Ba;  View  Assn.  v.  Williama,  50  104  CaJ.  429,  38  Pac  93;  BJorman  t. 

Cal.   353;    Sireeny   v.   Heilly,   42   Cal.  Fort  Bragg  Co.,  104  Cal.  626,  38  Pac 

402;    Norwood   v.    Kentflcld,   30   Cal.  451:   Hyde  t.  Buckner,  108  Cal.  522, 

393;  Lally  v.  VTise,  28  Cal.  539;  BofT  41  Pae.  416;   People  v.  Manhall,  in 

V.    Duane,   27   Cal.   565;    Wiseman   v.  Cal.  422,  44  Pac.  718;  People  v.  Bieh- 

McNulty,   25  Cal.   230,   B   Morr,   Min.  arda,  136  Cal.  127,  68  Pac.  477;  Peo- 

Bep.  326;  RichardBon  t.  McNultj,  24  pie  v.  Mathews,  139  Cal.  527,  73  Pac 

Cal.  339,  1  Motr.  Min.  Rep.  11;  Bice  416;  People  v.  Noon,  J  Cal.  App.  44, 

v.  Heath,  30  Cal.  609;   Carpentier  t.  88  Pac.  74«. 

Williamson,    25    Cal.     154;     Page    t.  Of  course,  if  it  clearly  appears  tfaat 

Fowler,  39  Cal.  412,  2  Am.  Rep.  462;  no   injury  resulted,  there  is  no   room 

HacDougall  t.  C.  P.  R.  R.  Co.,  63  Cat.  for  any  presumption.     See  People  t. 

431;  Cleary  v.  City  B.  R.  Co.,  76  Cal.  Carroll,  92  Cal.  568,  28  Pac  600. 

240,   241,   18   Pac.   269;    Hanaman   v.  „  -,  „  ,     .„   ,  _         . 

Hnusling.   78   Cal.   283.   20  Pac.  570;  '^  '"'"■  ""•  ^  *^"=-  ^^■ 

la  re  Carpenter,  79  CaL  382,  21  Pac  •»  87  Cal.  155,  25  Pae.  271. 
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of  facts  that  had  been  previotuly  shown  in  the  case,  and  were 
referred  to  in  the  argument  thereon,  but  that  had  not  been  ofiFered 
in  evidence.  The  proposed  ameodmenta  were  allowed  over  appel- 
lant'a  objections.  On  appeal  the  cause  was  reversed  because  of  this 
error,  the  court  saying : 

"If  the  court  had  decided  the  issue  upon  the  evidence  before  it, 
and  had  based  its  judgment  upon  a  disbelief  of  the  witnesses,  we 
woald  not  disturb  it.  It  is  evident,  however,  that  the  court  con- 
sidered matters  not  before  it  at  all Of  course  these  amend- 
ments should  not  have  gone  into  the  statement ;  for  they  confessedly 
contain  things  which  did  not  occur  at  the  trial  If  contestant 
considered  these  things  relevant  and  material,  he  should  have 
offered  to  prove  them,  and  appellant  would  have  had  an  oppor- 
tunity to  object,  or  to  disprove  or  explain  them And  as 

the  court  put  these  amendments  into  the  statement,  it  must  be 
presumed  that  the  court,  in  coming  to  its  conclusion,  considered 
the  things  which  the  amendment  contained.  It  was  apparent, 
therefore,  that  there  was  not  a  fair  trial  of  the  case. ' ' 

The  rule  governs  the  court  below  in  passing  upon  motions  foi- 
new  trial  as  well  as  the  appellate  courts  in  passing  upon  appeals, 
and,  as  in  the  latter,  the  question  of  error  must  be  determined 
from  the  record  alone.  A  judge  below  will  not  be  heard,  any  more 
than  a  juror,  to  say  that  in  giving  his  decision  he  was  influenced 
by  certain  portions  of  the  evidence,  and  not  by  others.  In  the 
case  of  Spanagel  v.  Dellinger,*  the  judge,  in  passing  upon  the 
motion  for  new  trial,  said  that  he  had  no  doubt  but  that  he  had 
committed  an  error  in  admitting  certain  declarations,  but  that 
aside  from  such  declarations  there  was  abundant  testimony  to 
support  the  decision,  snd  that  therefore  he  denied  the  motion. 
The  supreme  court  reversed  the  order  denying  the  motion,  and 
Sprague,  J.,  delivering  the  opinion,  said:  "After  such  incompetent 
evidence  had  been  at  the  trial  admitted  and  acted  upon  by  the 
court  in  making  up  its  findings  and  judgment,  it  was  not  com- 
petent for  the  judge,  on  motion  for  a  new  trial,  to  undertake  to 
determine,  after  admitting  error  in  the  admission  of  this  evidence, 
that  it  was  cnmulative  only,  and  that  there  was  sufficient  evidence 
independent  of  it  to  justify  the  findings,  and  upon  that  ground 
deny  a  new  trial.    From  the  admission  of  improper  evidence  on 

•  88  (M.  Z78. 
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tbe  trial  pertioent  to  B117  material  iasae,  unless  the  same  be  witb- 
drawn  before  the  Bubmission  of  the  cause  to  the  court  or  jury, 
injury  is  preenmed  to  result  to  the  party  against  whom  such  evi- 
dence is  admitted,  and  he  is  entitled  to  a  new  trial  upon  proper 
application  therefor,  and  no  distinction  can  in  that  respect  be 
made  between  causes  submitted  to  a  jury  for  a  general  or  special 
verdict  or  to  the  court  without  the  intervention  of  a  jury.  {Osgood 
V.  Manhattan  Co.,  3  Cow.  612;  Marquard  v.  Webb,  16  Johns. 
69.)"  A  similar  ruling  had  been  made  in  the  previous  case  of 
Carpentier  t.  Williamson.^"  And  in  the  subsequent  case  of  Hum- 
phreys V.  Harkey,'*  where  evidence  was  erroneously  excluded,  Boss, 
J.,  delivering  the  opinion,  said:  "The  circumstance  mentioned  by 
the  learned  judge  who  tried  the  cause,  to  the  effect  that  even  if 
the  excluded  testimony  was  admitted  and  considered  he  should 
still  have  to  find  that  there  was  a  continued  change  of  possession, 
cannot,  it  is  obvious,  avoid  the  necessity  of  a  reversal  of  the  judg- 
ment and  order.  The  evidence  ruled  out  was  competent  and  ma- 
terial, and  the  defendant  had  a  right  to  have  it  admitted  and 
considered.  The  effect  to  be  given  to  it  when  admitted  is  alto- 
gether another  question." 

As  explained  in  the  preceding  section,  "injurj,"  as  the  term 
is  used  in  the  decisions,  means  "effect  upon  the  result,"  without 
regard  to  what  the  court  may  think  of  the  merits  of  the  case. 
The  rule,  therefore,  may  be  stated  to  be  that  where  error  is  shown 
it  will  be  presumed  to  have  had  an  effect  upon  the  result  of  the 
trial  unless  the  record  aflSrmatively  shows  the  contrary. 

§  288.  Where  There  i>  a  Bnbstajitial  Conflict  in  the  BvldeiiM 
the  Appellate  Court  will  not  Disturb  the  Decision  of  the  Conrt 
B^low.* — This  rule  has  been  announced  more  frequently  than  any 
other  rule  of  practice.    It  applies  equally  where  the  court  below 

10  25  Cal.  1S4.  gOTerniug  such  an  applimtion  "ba-te  tl- 

11  55  Cal.  283.  read^  been  conaidered.    See  chapter  14, 
I  Prior  to   the   Code  of  Civil   Pro-      herein.     Under  the  code  the  ■upreme 

e?dura   the  supreme  court  would   not  court  inaj  examine  the  facta  on  appeal 

examine  the  facts  unlesB  a  motion  for  from  the  judf^ent  without  anj  <no- 

oeir   trial   on   the   gronod   of   insuffi-  tion  for  nen  trial  baring  been  made, 

ciencj  of  the  evidence  to  justify  the  proviiled  such  appeal  was  taken  with-n 

dsciaion   was   made    in   the   court   be-  aiity  days  from  the  rendition  of  tba 

low.    Sm  section  oe,  ante.    The  rules  judgmeoi.    See  leotioD  90,  aato. 
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panted  *  as  where  it  denied  *  the  motion  for  new  trial.    It  makes 
DO  difference  in  the  operation  of    the  rule  that  the  verdict  or 


■  In  th«  ease  of  Iiring  t.  Ciuiniiig- 
ham,  58  C&L  306,  £<>m,  J.,  deliveriDg 
the  opinion  ot  the  deiNiTtmeitt^  laid: 
"The  eBtbblialied  mle  forbidding  na 
interfering  with  the  order  of  the  trial 
court  refudng  t,  new  trial,  in  Msei 
where  the  evidence  is  lubHtantially 
conflicting,  has  no  application  in  a 
caee  like  this  where  the  court  below 
granUd  a  new  trial.  Where  the  de- 
cisioB  is  against  the  weight  of  the 
evittence,  it  is  the  duty  of  that  court 
to  giattt  a  new  trial."  What  the 
learned  jostiee  evidentlv  intended  to 
SBj  was  merelj  that  tne  rule  as  to 
conflict  did  not  apply  in  the  court 
below.  For  it  is  too  well  settled  to 
adtnit  of  eontroversj  that  the  rule  as 
to  conflict  applies  in  the  tvpreme  court 
to  orders  granting  new  trial.  See 
Downey  r.  Hellman,  S8  Cal.  62;  Bion- 
ner  v.  WrtLlar,  55  Cal.  41B;  Pierce 
T.  Schaden,  56  CaL  406;  BuBnita 
r.  Jeasap,  54  CaL  118;  Ebrlicb  t. 
Bwald,  51  CaL  J72;  Sperry  v.  Spauld- 
ing,  49  Cat.  252;  Marble  v.  Fay,  4S 
CM.  5SG;  Thompwin  t.  Thornton,  47 
Cal.  76;  Sherman  v.  MitebeU,  46  CaL 
576;  Higuerra  t.  Bemal,  46  CaL  SSO; 
Green  v.  L.  8.  &  P.  F.  Co.,  46  CaL 
408;  Simpson  v.  P.  M,  U  Ins.  Co., 
44  Cal.  139;  Lorenzana  t.  Camarillo, 
41  Cal.  467;  Hall  t.  Bark  Smilj  Ban- 
ning, 33  Cal.  522;  Mauge  v.  Heringhi 
26  Cal.  577;  Phrfps  v.  Union  C.  M. 
Co.,   39  CaL   407;   O'Brien  ».  Brady, 

23  Cal.  243 ;  Quinn  t.  Kenyon,  22  CaL 
82;  OulUhan  v.  Starbuck,  21  Cal. 
413;  Walton  T.  Uaguire,  IT  Cal.  92; 
P6tetB  V.  Fobs,  16  CaL  357;  Weddle 
T.  Stark,  10  CaL  301;  and  see  Hulline 
V.  Wieland,  68  CaL  231,  9  Pac.  92; 
Curtiss  T.   Starr  t   Co.,  85   Cal.  376, 

24  Pae.  806;  Domieo  t.  Casasra,  101 
CaL  411,  35  Pac.  1024;  and  see  cases 
cited  in  note  3B,  below. 

1  McKeever  v.  Market  3t.  R.  It. 
Co.,  59  Cal.  294;  Wilson  v.  S.  P.  B. 
B.  Co.,  62  Cal.  164;  Graves  v.  Moore, 

68  CaL  435;  Beckman  v.  Wilson,- 61 
CaL  355;  OliTas  v.  01ivB«,  61  CaL 
382;  Bernal  v.  O'Hanlon,  59  CaL  284; 
Helm  T.  Martin,  59  Cal.  57;  Emer- 
son T.  Weeks,  5S  Cal.  439;  Fay  v. 
McKeever.  .'59  Cal.  307 ;  Zuok  v,  Culn, 

69  CaL  142;  Benslcy  v.  Whipple,  5T 


CaL  267;  Carpenteria  School  Diat. 
V.  Heath,  56  Cal.  478;  Olenn  v. 
Arnold,  56  Cal.  631 ;  Myers  t.  Spooner, 
55  CaL  267,  9  Moir.  Min.  Bep.  519; 
Nathan  t.  Doane,  55  CaL  348;  Fiti 
V.  Bynum,  55  CaL  469,  13  Morr.  Min. 
Bep.  612;  Smith  v.  Sil^y,  55  CaL 
470;  Butler  t.  Beech,  SS  Cal.  28; 
Wakefield  v.  Boutoa,  55  Oal.  109; 
Fitigerald  v.  Dnion  Ins.  Co.,  54  Oal. 
599;  Williams  T,  Hill,  64  Cal.  390; 
Witherby  y.  Thomas,  55  Cal.  9;  Hill 
V.  Gwinn,  51  Cal.  47;  Doberty  v.  En- 
terprise Mining  Co.,  60  Cal.  187; 
Brown  t.  Olmsted,  50  Cal.  162;  Trenor 
T.  C.  P.  B.  B.  Co.,  50  CaL  222;  Nag- 
lee  V.  Palmer,  50  Cal.  641;  N.  P.  fi.  B. 
Co.  T.  Beynolds,  GO  CaL  90;  Boper 
.V.  McFaddeu,  48  Cal.  346;  Fratt  r. 
Toomes,  48  CaL  28;  Simpson  v,  P. 
M.  L.  Ins.  Co.,  47  Cil.  585;  Iburg 
V.  Snanet,  47 -Cal.  265;  Qoodrieh  t. 
Van  Landigham,  46  Cal.  601;  Qale  r. 
T.  C.  Water  Co.,  44  CaL  43;  Smith 
V.  Moynihan,  44  Cal.  S3;  Price  t. 
Blurgis,  44  Cal.  591;  Leroy  v.  Cun- 
ningham, 44  CaL  699;  Hellman  i. 
Howard,  44  Cal.  100;  Blethen  t. 
Blake,  44  Cal.  117;  Livermore  v. 
Stine,  43  Cal.  274;  Brewster  v.  Slme, 
42  Cal.  13«;  Farmer  v.  Grose,  42  Cal. 
169;  Phelps  T.  McQIoan,  42  Cal.  298; 
White  V.  Lyons,  42  C&I.  279;  Child 
V.  Hugg,  41  Cal.  519,  13  Morr.  Min. 
B^.  512;  WiUon  v.  Fitch,  41  CaL 
363,  9  Morr.  Min.  Bep.  155;  Wall- 
worth  T.  Johnson,  41  Cal.  81;  Frost 
V.  Harford,  40  Cal.  165;  Carroll  t. 
Benicia,  40  CaL  386;  Hawkina  t.  Ab- 
bott, 40  Cal.  639;  Kline  t.  0.  P.  B.  B, 
Co.,  39  Cal.  567;  Doyle  t.  Sturia, 
38  Cal.  466;  Garrison  v.  McGloeklv, 
38  CaL  78;  Morgan  v.  Higginj,  37 
CaL  69;  Satterlee  t.  Bliss,  36  CaL 
489;  Lick  t.  Madden,  36  CaL  208, 
95  Am.  Dec  175;  Hastings  r.  Stark, 
36  CaL  122;  Arnold  v.  Bka^gs,  36 
C^I.  684;  King  v.  Myer,  35  CaL  646; 
Treat  t.  Biley,  35  CaL  129;  McNeil 
T.  Shirley,  33  CaL  202;  Kile  v.  Tubbg, 
32  CaL  332;  Hill  r.  Smith,  32  CaL 
166;  Crook  v.  Forsyth,  30  CaL  662; 
CarpenUer  v.  Gardiner,  29  CaL  160; 
Coleman  t.  Woo.lworth,  28  C^L  567; 
Franklin  v.  Dcrland.  28  CaL  175,  87 
Am.  Dec.  Ill;  Zeigler  y.  Wells,  Fargo 
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A  Co.,  IS  Cat.  203;  Uilkrd  t.  Hathft- 
Wkf,  .27  CaL  119;  WUeozwin  t.  Bur- 
ton, 27  Cal.  22g,  S7  Am.  Dm.  66; 
Lnbeck  t.  Bullock,  24  Cal.  338;  Owen 
T.  FriQk,  24  CaL  171;  Aldrich  v. 
Palmer,  24  Cal.  513;  Spenoer  t. 
Dmii«,  23  Cal.  4tS;  Aatoine  Co.  t. 
Bidge  Co.,  23  Cal.  219,  10  Horr.  Min. 
Bep.  97;  Freiton  v.  Keja,  23  C&L 
193;  Tebba  t.  Weatherwai,  23  CaU 
58;  Mills  y.  B^Toej,  22  Cal.  210: 
Enne  V.  Caniioran  21  CaL  291,  32 
Am.  Dee.  738;  ,XiewiB  t.  Covillaud,  21 
Cal.  178;  Bradj  ».  Brown,  20  Cal. 
S20;  Fuller  v.  Fuller,  17  Cal.  BOS; 
Baker  v.  Joaeph,  16  CaL  173;  Baxter 
V,  McEinley,  16  Cal.  76;  Blankinan 
V.  Vallejo,  15  C&L  638;  Hogan  v. 
Titlow,  14  Cal.  25S;  Burnett  r.  Wtiits- 
•idea,  16  Cal.  35;  Algier  v.  St.  Maria, 
14  Cal.  167;  Beualflj  t.  Atwill,  12 
Cal.  231;  Kimball  t.  Qearheart,  12 
Cai.  27,  1  Morr.  Uin.  Bep.  615;  Hit- 
ter T.  Stock,  12  CaL  402:  Hitcheni 
V.  Nouguea,  11  Cal.  28,  14  Morr.  Min. 
Bep.  649;  Brown  v.  Smith,  10  Cal. 
508,  4  Morr.  Mia.  Bep.  636;  En^olte 
V.  Merle,  9  Cal.  94;  White  t.  Todd'i 
Valiey  Co.,  8  CaL  443,  68  Am.  Deo. 
338,  4  Morr.  Min.  Bep.  536;  Adami 
T.  Pugh,  7  Cal.  150;  Duall  t.  B.  B. 
ft  A.  M.  Co,,  5  CaL  84;  Pickett  t. 
Sutter,  5  Cal.  412;  Bitchie  t.  Brad- 
Bhaw,  6  CaL  228;  Tajlor  y.  MeKin- 
ley,  4  C*l.  104;  Davia  v.  Smith,  2  CaL 
476;  Johnaon  t.  Pendleton,  1  Cal. 
132;  Hoppo  V.  Hobb,  1  Cal.  373; 
Vogan  T.  Barrier,  1  Cal.  186;  Capital 
Savings  Bank  t.  Beel,  62  Cal.  419; 
Cole  V.  Bacon,  63  Cal.  571;  Low  v. 
McCalbn,  »4  Cal.  2,  27  Pae.  787: 
People  V.  Foisythe,  65  CaL  101,  3 
Pac.  402;  Heatb  v.  Scott,  65  Cal.  548, 
4  Pae.  357;  Donohoe  v.  Maripoaa, 
etc.  Co.,  66  Cal.  317,  5  Pac.  495; 
Hildreth  t.  White,  66  Cal.  549,  6  Pae. 
454;  Clanton  v.  Coward,  67  Cal.  373, 
7  Pac.  787;  Butcher  t.  V.  V.  t  C.  L. 
R.  B;  Co.,  67  CaL  518,  8  Pac.  1T4; 
Stuart  y.  Hoffman,  63  CaL  381,  9 
Pac  451;  People  v.  McCurdy,  88 
Cal.  576,  10  Pac.  2D7;  People  v. 
Donaldson,  70  Cal.  116,  11  Pac.  681; 
Anderson  t.  Bbek,  70  CaL  226,  11 
Pac.  700;  Edgar  v.  Sterenaon,  70  CaL 
286,  11  Pac.  704;  Joy  v.  McKay,  70 
CaL  445,  11  Pae.  763;  Ross  v.  Bru- 
sie,  70  Cal.  465,  11  Pan.  760;  Lou- 
vail  V.  Oridley,  70  Cal.  507,  II  Pae. 
777;  Deelei  v.  Bave,  71  CaL  532,  12 


Pac  722;  People  t.  Levy,  71  CaL 
618,  18  Pac  791;  Haoeock  t.  Barton, 
73  CaL  52,  14  Pae.  392;  Myers  t. 
Tibbals,  72  CaL  278,  13  Pae.  695; 
People  T.  Brady,  72  CaL  490,  14  Pae. 
202;    English   t.   Kom,   73   CaL   617, 

19  Pae.  300;  ^me  v.  Beed,  75  CaL 
277,  17  Pae.  201;  Metropolitan  Assn. 
T.  Eocbe,  75  Cal.  513,  17  Pac.  675; 
Crystal  Lak0  Ics  Co.  v.  MeAuley, 
75  CaL  681,  17  Pac.  924;  Benibeim 
T.  Christal,  76  CaL  567,  18  Pac.  683; 
Hunt  T.  Elliott,  77  CbL  588,  20  Pae. 
132;  Comptoir  D'Escompte  v.  Drea- 
bach,  78  Cal.  15,  20  Pae.  28;  Dafii 
T.  Button,  78  Cal.  247,  18  Pae.  133, 

20  Pae.  545;  Steams  t.  Hooper,  78 
OsL  341,  20  Pae.  784;  Hebbron  t. 
Oraves,  78  CaL  380,  20  Pac  740; 
Pico  T.  Cohn,  78  Cal.  384,  20  Pac 
706;    Haskell   t.   Doty,   78   CaL   424, 

21  Pae.  10;  Bodriguei  \.  Lambert, 
79  CtL  187,  21  Pae.  731;  I»  re 
Koblei,  79  Cal.  313,  21  Pac.  758; 
Sharon  v.  Sfaaron,  7B  Cal.  633,  22 
Pac  26,  131;  Harris  v.  Frank,  81 
CaL  280,  22  Pae.  8S6;  White  v.  Mer- 
rill, 82  Cal.  14,  22  Pac  1129;  Bankin 
t.  Sisters  ol  Mercy,  82  Cal.  88,  22 
Pac  1134;  Smithers  t.  Fitch,  82 
CaL  153,  22  Pae.  936;  White  t.  Whit- 
ney, 82  QtL  163,  23  Pac  276;  Jack- 
son V.  Brown,  82  CaL  275,  23  Pae. 
142:    McLain  v.   Baker,  82   CaL  529, 

22  Pac.  1084;  Wiedekind  v.  Water 
Co.,  83  CaL  198,  23  Pac  311;  Nor- 
ton r.  Sturla,  83  CaL  559,  23  Pse. 
627;  Crawford  v.  Stoie  Pipe  Works, 
83  CaL  629,  24  Pac.  836;  Qraham 
T.  Harmon,  84  Cal.  181,  23  Pac.  1097; 
MiteheU  v.  Cline,  84  CaL  409,  24 
Pae.  164;  People  v.  Clark,  84  CaL  I 
573,  24  Pac  313;  Ipswitch  r.  Per-  | 
nandei,  84  Cal.  639,  24  Pac  298;  i 
Franklin  v.  Motor  Boad  Co.,  85  CsL  I 
63,  24  Pae.  723;  California  Bank  I 
V.  SayiQ,  85  Cal.  102,  24  Pac  713;  i 
Orcutt  V.  Pacific  Coast  By.  Co.,  85 
CaL  291,  24  Pae.  661;  McLear  t. 
Hapgood,  85  Cal.  555,  24  Pae.  788; 
Trenouth  v.  Gilbert,  86  Cal.  584,  25 
Pac  126 ;  Doff  V.  Duff,  87  Cal.   104, 

23  Pac  S74,  25  Pae.  265 ;  Camps  *. 
Meierdiercks,  87  Cal.  290,  25  Pac 
419;  Lynch  v.  Welby,  87  Cal.  441, 
25  Pae.  548;  Brnmley  r.  Flint,  87 
CaL  471,  25  Pac  683;  Williams  v. 
Mitchell,  87  Cal.  532,  26  Pae.  632; 
Brock  V.  Pearson,  87  Cal.  581,  25  Pac 
963;   Poiner  t.  Qravel,  86  OaL  19, 


Digitized  By  Google 


1617 


VUhES  or  PBACTICE  IN  THE  APPELLATE  COURTS. 


£5  Pbc.  962;  WUson  v.  Horiarity, 
88  Cal.  207,  26  Fae.  85;  Woodf  v. 
Bennett,  8S  Cbl.  211,  26  Fae.  117; 
Crooka  v.  Miller,  80  CaL  3S,  SS  Poc 
615;  Sp«ar  v.  Lyon,  89  Cal.  3fl,  26 
Pac.  eiB;  Puget  Sound  Lumber  Co. 
T.  Krug,  as  Cal.  B37,  26  Pac.  902; 
Long  y.  Saufley,  89  CaL  ^37,  29  Pie. 
902 ;  CUudioa  v.  Aguiire,  89  Cal.  SOI, 

26  Pa*.  1077;  Barry  v.  Coughlin, 
90  Cal.  220,  27  Pao.  197;  Hoyt  t. 
Selby  Smelting  Co.,  90  Cal.  339,  27 
Fftc  288;  How«U  t.  Burlingame,  90 
CaL  378,  27  Pac.  300;  People  t. 
Cesena,  90  Cal.  381,  27  Pac.  300; 
Miller  T.  Ciielha,  90  Cal.  549,  27  Pac. 
S30;   People  v.  Staple*,  91   Cal.  23, 

27  Pae.  523;  Efcn  BarnaTdino  National 
Bank  Y.  Colton  etc.  Co.,  91  Cal.  124, 
27  Pac.  538;  Dobinatm  v.  McDonald, 
»2  Cal.  33,  27  Pbc.  1098;  People  v. 
Hong  Quin  Moon,  92  Cal.  41,  27  Pac. 
1096;  Shirle?  v.  Shirley,  92  Cal.  44, 
27  Pac.  lOB-7;  Welch  t.  Mohr,  93 
Cal.  371,  28  Pac.  1080;  Hams  v, 
Harrison,  93  Cal.  676,  29  Pac.  325; 
StoU  V.  Beeeher,  94  Cal.  1,  29  Pae. 
327;  Hill  V.  McKay,  94  Cal.  S,  29 
Pac.  406;  San  Gabriel  Wine  Co.  v. 
Behlow,  94  Cal.  110,  29  Pac.  419; 
WilBon  V.  California  C.  B.  E.  Co., 
94  Cal.  166,  29  Fae.  361,  17  L.  B.  A. 
6S5;  Willamette  9.  M.  Co.  r.  Kremer, 
94  Cal.  205,  29  Pac.  633 ;  In  re  Car- 
penter, »4  Cal.  406,  29  Pac.  1101: 
Maboney  y.  Boatwick,  96  Cal.  S3,  31 
Am.  St.  Bep.  17S,  30  Pac.  102O; 
Heinlen  v.  Heilbron,  97  Cal.  101,  31 
Pac  838;  Boyd  t.  Oddoua,  97  Cal. 
510,  32  Pae.  569:  Klopper  y.  Levy, 
98  Cal.  525.  33  Pae.  444;  Manhall 
V.  Taylor,  98  CaL  55,  35  Am.  St. 
Bep.  144,  32  Pac,  867;  Stoekton  Bank 
y.  Naples,  98  Cal.  189,  32  Pae.  936: 
Hunter  t.  Bryant,  98  Cal.  247,  33 
Pac.  51;  Qanceart  t.  Henry,  9S  CaL 
281,  33  Pac.  92;  Jacob  y.  Loreni, 
98  Cal.  832,  33  Pae.  119;  In  re  Smitb, 

98  Cal.  636,  33  Pac.  744;  Bergin  v. 
Haigbt,  99  Cal.  52,  33  Pac.  760 ;  Sul- 
liian  T.  Moorbead,  99  Cal.  157,  33 
Pac,  796;  Gamble  t.  Tripp,  99  Cal. 
223,  33  Pao.  851;  Penney  v.  Simmone, 

99  Cai.  380,  33  Fae.  1121;  Cederberg 
T.  EobiBon,  100  Cal.  93,  34  Pac. 
625:  Carrataer  v.  San  Fiancisco  B. 
Co.,  100  CaL  177,  34  Pae.  828 ;  Clark 
y.  Corner,  100  CaL  256,  34  Pac.  677; 
People  V.  Dreher,  101  CaL  271,  35 
Fae.  867;   McKenzie  r.  Barling,  101 

H*w  Trial— loa 
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Cal.459,3ePac.8;  Abbott  v.  Seremty- 
■ii  Co.,  101  CaL  587,  3«  Fae.  I;  Davia 
¥,  McNeu,  101  Cal.  606,  36  Pac. 
105;   BIytbe  t.   Ayrea,   102   Cal.   254, 

36  Pae.  522;  Nixon  t.  Selby  Co.,  102 
Cal.  45S,  36  Pac.  803;  Nicot  y.  Lau- 
meister,  102  CaL  658,  36  Pac.  925; 
Butler  V.  Aahworth,  102  CaL  663,  36 
Pac.  922;  Oroppengeisaer  t.  Lake, 
103  CaL  37,  36  Pac.  1036;  Watma 
y.  Satro,  103  Cal.  169,  37  Pae.  201; 
Livingston  t.  Kodiak  Packing  Co., 
103  Cal.  258,  37  Pac.  149;  Currier 
y.  Howes,  103  Cal.  431,  37  Pac.  521; 
WilUama  y.   Naftzger,   103   CkL   43S, 

37  Fae.  411;  JeffersoiL  v.  Hewitt, 
103  Cal.  624,  37  Fae.  638;  Adanu 
V.  Burlnnk,  103  Cal.  64S,  37  Pae.  640; 
Grant  t.  McPberwin,  104  Cal.  185, 
37  Pae.  864;  Whit«  v.  Beer,  106  CaL 
9,  38  Pac.  513;  Mahao  v.  Wood,  105 
Cal.  12,  38  Pae.  507;  Jory  y.  Su- 
preme Council,  105  Cat.  20,  45  Am. 
St.  Eep.  17,  38  Pac.  524,  26  L.  B.  A. 
733;  Hyde  v.  Boyle,  105  CaL  102, 
3S  Pac  643;  Turner  t.  Luning,  105 
CaL  124,  38  Fae.  887;  In  ro  Sylves- 
ter, 105  Cal.  189,  38  Pac.  648 ;  Mills 
V.  Home  etc  Absd.,  105  OiL  232,  3S 
Pec.  723;  Soberanee  v.  Boberanes, 
108  CaL  1,  39  Pac  39,  527;  People 
T.  Dn  Dong,  106  Cal.  83,  39  Pac 
12;  Sberman  t.  Sandell,  106  CaL  373, 
SB  Pac  797;  Borderre  v.  Den,  106 
CaL  594,  39  Pac  946;  Prewett  y. 
Dyer,  107  CaL  154,  40  Pac  105; 
Miller  V.  Kehoe,  107  CaL  340,  40 
Pae.  485;  Simoni  y.  Webster,  108 
CaL  16,  40  Pac.  1056;  Diggins  v. 
Hartafaome,  108  CaL  154,  41  Pac 
283;  People  y.  Leyshon,  108  CaL  440, 
41  Fae.  480;  People  v.  Hyan,  108 
CaL  581,  41  Pac.  451;  Bradford  v. 
Woodworth,  108  CaL  684,  41  Fae. 
797;  Tahoe  Icb  Co.  t.  Union  Ice  Co., 
100  Cal.  242,  41  Pac.  1020;  Peters 
V.  Gracia,  110  CaL  89,  42  Pae.  455; 
Qrunsky  t.  Parlin,  110  CaL  179,  48 
Pac.  575;  Anderson  v.  Hiusbaw,  110 
CaL  682,  43  Pac  389;  Rudolpb  T. 
Saunders,  111  CaL  233,  43  Pac  619; 
Bogera  y.  Schulenburg,  111  Cal.  281, 
43  Pac.  899;  Havens  v.  Donahne, 
111  CaL  297,  43  Pac  962;  Matthews  ■ 
V.  Chaboya,  111  Cal.  435,  44  Pac 
169;  Bose  v.  Bose,  112  Cal.  341,  44 
Pac  858 ;  Gibson  v.  Sterling  eW.  Co., 
113  Cal.  1,  45  Pac.  6;  Warner  v. 
Southern  Paeiflc  Co.,  113  CaL  105,  54 
Am.  St  Bep.  327,  45  Pac.  187;  Peo- 
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pl9  T.  CogsweU,  113  C&l.  129,  46  Psc 
270,  3fi  L.  B.  A.  26»;  Loftns  t. 
filler,   113   Cftl.   286,   4S   Fac.  32S: 


Works  T.  Plumbing  Supply  Co.,  113 
CaJ.  341,  4S  Pac.  683;  People  v. 
Boemer,  114  Cal.  51,  4S  Pae.  1003; 
Tooiui  *.  GevBseo,  114  Cal.  266,  46 
Pae.  103;  Chapmau  v.  Nearj,  115 
Cal.  76,  46  Pac  S67;  Guild  eU.  Co. 
T.  Maaon,  115  Cal.  95,  46  Pae.  901; 
Senior  t.  Anderaon,  115  Cal.  496,  47 
Pac.  454;  Adams  t.  Ciawfard,  116 
CaL  495,  48  Pac.  488;  People  v. 
Sperry,  118  Cal.  593,  48  Pac.  723; 
Bowers  r.  Modoe  Co.,  117  Cal,  50, 
48  Fie.  979;  UcDonell  v.  Hjman, 
117  Cal.  67,  48  Fac  984;  San  Luis 
Water  Co.  t.  Estrada,  117  Cal.  168, 
48  Pac.  1075:  Fraee  t.  Brown,  117 
Cal.  3^4,  49  Pac.  213;  Rix  v.  Oak- 
land etc.  Co,,  118  Cal.  55,  62  Am. 
St.  Bep.  216,  60  Pae.  25;  Pacific 
Boiling  Mill  Co.  T.  EngliHh,  118  Cal. 
123,  50  Pac.  383;  Clowdis  v.  Fresno 
Co.,  118  Cal.  315,  62  Am.  St.  Bep. 
238,  50  Fao.  373;  People  v.  Brit- 
tan,  118  Cal.  409,  50  Pae,  664;  Peo- 
ple V.  Lee,  119  Cal.  64,  51  Pae.  22; 
FrieJIander  v.  Bank  of  California, 
119  CaL  93,  51  Pac.  24;  Oglesbj 
V.  Santa  Barbara,  119  Cat  114,  51 
Pac.  181;  Inyo  Co.  v.  Erro,  119  Cal. 
119,  51  Pac.  32;  Santa  Monica  M. 
&  L.  Co.  T.  Hege,  119  Cal,  376,  51 
Pac.  655;  Moore  t.  Copp,  119  Cal. 
429,  51  Pac.  830;  People  t,  Elliott, 
119  Cal,  593,  51  Pbc.  955;  Taylor 
T.  McConigle,  120  Cal.  123,  52  Pac. 
159:  Pei^Jla  v.  Dice,  120  Cal.  189. 
52  Pae,  477;  Murray  t.  Tulare  Irr. 
Co.,  120  Cal,  311,  49  Pac.  663,  52 
Pac.  586;  Citizens'  Back  v,  Jones, 
121  Cal,  30,  53  Pac.  354;  Stockton 
etc   Works   t.   Olens   Falls   etc.    Co., 

121  Cal.  167,  63  Pac.  565;  Broder 
V.  Conklin,  12!  Cal.  282,  S3  Pac. 
899;  Smith  v.  Thomas,  121  Cal.  533, 
64  Pac.  71 ;  Plass  v.  Plass,  122 
Cal.  3,   54  Fac.   372;   B'air  v.   Blair, 

122  Cal,  57,  54  Fac  339;  Shead  v. 
Hiwnan,  122  Cal.  70,  54  Pac.  388; 
Estate  of  OlmBfead,  122  Cai,  224,  54 
Pae,  745;  McNear  v.  Bourne,  122 
Oal.  821,  55  Pac.  596;  Chico  Bridge 
Co.  V.  Sacramento  Tr,  Co.,  123  Cal, 
178,  55  Pac  780;  People  t.  Lon 
y«k,  123  Cal.  246,  55  Pac,  984;  Peo- 
ple T.  Phelan,  123  CaL  551,  56  Pao. 


424;  Whyte  t.  BoMnerantc,  123  CaL 
634,  69  Am.  Bt  Bep.  SO,  56  Pae.  436; 
Shafei  ▼.  Wilbs,  124  CaL  36,  56  Pae. 
635;  Lower  Kings  Biver  Beelamation 
DiH.  T.  McCullah,  124  CaL  175,  56 
Fac.  887;  Gilbert  t.  Penfleld,  124  CaL 
£34,  56  Pac.  1107;  LabourJette  t. 
Labourdetts,  124  CaL  269,  56  Pae. 
1012;  People  t.  Lewis,  124  CaL  551, 
57  Fac.  4';0,  45  L,  B.  A.  TS3;  Los 
Angeles  t.  Eysor,  125  CaL  463,  58 
Pac,  90;  Thomas  t.  Oates,  126  CaL 
1,  58  Pac.  315;  Estate  of  Marcball, 
126  Cal.  95,  58  Pac.  449;  Connick  t. 
HUI,  127  Cal,  162,  59  Fac.  832; 
CruBoe  T.  Clark,  127  CaL  341,  59  Pac 
70O;  Schroeder  ».  PiasU,  128  Cal.  209, 
60  Pac  758;  Olenmore  Dist.  Co,  t. 
Craig,  12S  Cal.  284,  60  Fac.  858; 
Bonestell  t.  Bowie,  128  CaL  511,  61 
Pac.  78;  Wolfskill  t.  Lot  Angeles 
By.  Co.,  129  CaL  114,  61  Pac.  775; 
Black  T,  Hilliker,  130  Cal.  190,  62 
Fac.  481;  Woods  t.  Jensen,  130  CaL 
200,  62  Fac,  473;  Farter  t.  Otis,  130 
CaL  322,  92  Am,  St,  Bep.  50,  82  Fac 
571,  927;  Estate  of  Behrcns,  130  CaL 
416,  62  Fac.  603 ;  Lake  Shore  etc.  Co. 
y.  Modoe  etc.  Co,,  130  Cal.  669, 63  Fac 
72;  Peachey  v.  Witter,  131  Cil.  316, 
63  Fac.  468;  Estate  of  Adams,  131 
Cal.  415,  83  Pac.  838 ;  Taylor  v.  Ford. 
131  CaL  440,  63  Pac.  770;  SufUff  v. 
Seidocberg  &  Co,,  132  CaL  63,  64  Pae. 
131,  469;  Moore  v.  Douglas,  132  CaL 
3B9,  64  Pac.  705;  Andrwi  v.  Smith, 
133  Cal.  78.  85  Pae,  320;  Hiekey  v. 
Coechiua,  133  CaL  81,  65  Pae.  313; 
Beynier  t.  Elton,  133  Cal.  304,  63 
Pae.  743 ;  Spitler  t.  Keading,  133  Cal. 
500,  65  Pac  1O40;  Howard  t.  How- 
ard, 134  CaL  346,  68  Pac,  367 ;  Good- 
win T.  Perkins,  134  Cal.  564,  88  Fac. 
793;  Fitzhugh  v.  Baird,  134  ChL  570, 

66  Pao.  723 ;  Fender  v.  Kobinson,  135 
Cal,  26,  66  Pac.  969;  Layng  v.  Mount 
Shasta  etc.  Co.,  135  Cal.  141,  67  Pac 
48;  Eoberts  y.  Burr,  135  CaL  156, 
87  Pac.  46;  City  Savings  Bank  r. 
Edob,  135  Cal.  167,  67  Pac.  52;  Welby 
V,  South  San  Francisco  etc.  Co..  135 
Cal,  187,  67  Pac.  46;  Kussell  v.  ling- 
ford,  135  Cal.  356,  87  Pae.  331; 
Dolan  V,  Sierra  etc.  Co.,  135  Cal,  43.^, 

67  Pac  686;  Miller  t.  Ballerino,  135 
Cal,  566.  67  Fac.  1046.  68  Pae.  600; 
BMimierly  v.  Smith,  136  Cal.  5,  68 
Pac.  97;  Bemardis  t.  Allen,  136  Cal. 
7.  68  Fac.  110;  Qnaekenbush  ». 
Swortflguer,   136   CaL   149,   08  Paa. 
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590-  Baker  y.  Borello,  136  GaL  IBO, 
6S  Pae.  S91;  SulliTan  t.  Market  St. 
By.  Co.,  138  Oil.  47fl,  69  Pae.  143; 
Estate  of  Tibbetts,  137  Cal.  123,  06 
Psc  9TS;  Keman  v.  Market  St.  By. 
Co.,  137  Cal.  326,  70  Pae.  81;  Hum- 
boldt etc.  Soc.  T.  Dowd,  137  Cal.  40S, 
70  Pai.  274;  City  etc.  Co.  ».  Laiid, 
133  Cal.  £7,  TO  Fac.  916;  Patterson 
V.  Mills,  J38  Cal.  276,  71  Pae.  177; 
Davidson  t.  Laugblin,  138  Cal.  320,  71 
Pae.  315,  5  L.  E.  A.,  N.  S.,  579; 
Eatat«  of  Wiekersbam,  138  Cal.  355, 
70  Pae.  1076,  71  Pae.  457;  De  Haven 
T.  MeAulej,  138  Cal.  573,  73  Pae. 
152:    Ballard   v.   Nye,   138   Cal.   588. 

72  Pae.  156;  Stroud  v.  Tbomaa,  139 
CbL  274,  B6  Am.  9t.  Eep.  Ill,  72 
Pae.  10O8;  Stewart  etc.  Co.  v. 
KtambB,  139  CaJ.  318,  73  Pae.  854; 
McMuUen  t.  McMoUen,  140  Cal.  112, 

73  Pae.  808;  Estate  of  Langley,  140 
Cal.  126,  73  Pae.  824;  Sehon  t.  Soto- 
yome  Tribe  etc.,  140  Cal.  254,  73  Pae. 
996;  Emery  r.  Lowe,  140  Cal,  37fl,  79 
Pae.  981;  Bryant  t.  Broadwell,  140 
Cal.  490,  74  Fac.  33;  PeteTson  Bros. 
V.  Mineral  King  Fruit  Co.,  140  Cal. 
624,  74  Pae.  162;  P«ople  v.  lAw- 
rence,  143  Cal.  148,  76  Pae.  893,  68 
L.  H.  A.  1B3;  Boche  v.  Baldwin,  143 
Cal.  186,  76  Pae.  958;  Collins  v. 
Maude,  144  Cal.  289,  77  Fac.  945; 
Bella  T.  Southern  Cal.  etc.  Eich.,  144 
Cal.  402,  77  Pae.  993;  Vail  v.  Pree- 
man,*  144  Cal.  358,  77  Pae.  974; 
Schroeder  v.  Aden  ete.  Co.,  144  Cal. 
628,  78  Pae.  20;  Continental  etc. 
Assn.  V.  Wilson,  144  Cal.  776,  78  Fac, 
254;  Gabriel  y.  Bank  of  Suisun,  145 
Cal.  2M,  78  Pae.  736;  Boland  v. 
Aeburst  Oil  ete.  Co.,  14S  Cal.  405,  78 
Phc  871;  Ambrose  v.  Hjde,  145  Cal. 
B.'iS,  79  Pae.  64;  Mernin  v.  Cory,  145 
Cal.  573,  7»  Fac.  174;  Abner  Doble 
Cn.  V.  McDonald,  145  Cal.  641,  79 
Pnc.  369 ;  Estate  of  Gianelli,  J46  Cat. 
139,  78  Fac.  841;  Pattereon  v.  San 
Prancisco  ete.  Co.,  147  Cal.  17S,  81 
Pae.  531;  Coonan  v.  Laewenthal,  147 
Cal.  218,  1D9  Am.  St.  Bep.  128,  81 
Pae.  527;  Burton  v.  Mullenary,  147 
Cal.  259,  81  Fac.  544;  Anglo-Csli- 
fornian  Bank  v.  Cerf,  147  Cal.  384, 
81  Pae.  1077-  Estate  of  Walker,  148 
Cal.  162.  82  Pae.  770;  Eiverside  etc. 
Co.  V.  EivcMide  Trust  Co.,  148  Cal, 
467,  83  Pae.  1003;  MeGoe  t.  Rom- 
mel, 148  Cal.  539,  83  Pae.  1000; 
EmenoB  v.  Toaemite  Co.,  149  Cal.  60, 
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H  Pae.  122;  Bone  r.  Opbii  Co.,  149 
Cal.  293,  86  Pae.  685;  Fowden  t. 
Pacific  Coast  S.  S.  Co.,  149  Cal.  ISl, 

86  Pae.  178;  Pierey  v.  Fiercj,  149 
Cal.  163,  86  Pae.  507;  Bipperdan  t. 
Weldy,  149  Cal.  667,  87  Pae.  276; 
Edwards  t.  Lecbleiter,   149  Cat.  677, 

87  Pae.  194;  Estate  of  Hayden,  149 
CaJ.  680,  87  Pae.  275 ;  Bundy  t.  Sierra 
Lumber  Co.,  148  Cal.  772,  87  Pae. 
622 ;  Bjitaoka  v.  Hanselman,  150  Cal. 
673,  89  Pae.  1082;  Fleming  v.  How- 
ard, 150  Cal.  28,  87  Pae.  903;  People 
V.  Willard,  150  CaJ.  543,  89  Pae.  124; 
People  T.  Clark,  151  Cal.  200;  Eoeve 
T,  Colusa  etc.  Co.,  152  Cal.  99,  90 
Pae.  549;  Boney  t.  Beynolds,  152 
Cal.  323,  92  Pae.  847:  Estate  of  Jobn- 
ton,  152  Cat.  778,  93  Fac.  1015;  Schell 
V.  Gamble,  153  Cal.  448,  96  Fac.  870; 
liurenee  v.  Kilgoro,  154  Cal.  310,  97 
Pae.  760;  MaiJiaon  v.  Octave  Oil  Co., 

154  CaL  768,  B9  Pae.  176;  Sierra  Co. 
T.  Nevada  Co.,  155  Cal.  1,  99  Pae. 
371;  Miller  &  Lui  v.  Madera  Canal 
Co.,  155  Cal.  59,  99  Pae.  502,  22  L.  B. 
A.,  N.  S.,  391;  De  Gottardi  v. 
Donati,  155  Cal.  109,  99  Pae.  492; 
People  V.  Moore,  155  CaL  237,  lOO 
Pae.  688;  Arroyo  ete.  Co.  v.  Baldwin, 

155  Cal.  280,  100  Pae.  874;  Boin  v. 
BpreckelB,  155  CaL  612,  102  Pae.  937; 
Idol  V.  San  Francisco  Const.  Co.,  1 
Cal.  App.  92,  81  Pae.  665 ;  PerrJn  *. 
Carbone,  1  Cal.  App.  295,  82  Pae. 
222 ;  People  v.  Hill,  1  Cal.  App.  414, 
82  Pae.  398;  Baldwin  v.  Nn-pa  Wine 
Co.,  1  Cal.  App.  215,  81  Pae.  1037; 
Doe  T.  Allen,  1  CaL  App.  560,  82 
Pae.  668;  Hougbton  v.  Market  Bt. 
By.  Co.,  1  Cal.  App.  576,  82  Pae.  972 ; 
Parsons  v.  Sih-a,  1  Cal.  App.  602,  82 
fac.  685;  Grunaky  v.  Field,  1  CaL 
Am  623,  82  Fac.  979;  Buppel  v. 
United  BaUroada,  1  CaJ.  App.  666,  82 
Pa«.  1073;  Ennis,  Broirn  ft  Co.  *. 
Hurst  &  Co.,  1  Cal.  App.  752,  82  Pae. 
1066;  McNeill  v.  Stitt,  2  CaL  App. 
13,  82  Pae.  1121;  Prutig  v.  Tiafton, 
2  CaL  App.  47,  83  Pae.  70;  Baker 
T.  Baker,  9  Cal.  App.  737.  100  Pae. 
892 ;  Tbotpe  t.  North  Moneta  etc.  Co., 
12    CaJ.    App.    186,   106    Pae.    1107, 

The  mle  bere  stated  is  so  w«II  un- 
derstood, and  so  universally  accepted 
as  definitely  settled,  tbat  citations 
in  its  support  would  eeem  to  be  un- 
necessary. To  the  above  California 
eases  might  be  added  many  pages  of 
eitations     from     other     atates.     Tha 
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editon  hare  eonteutcd  themBelvcB 
witli  K  nferenee  to  the  more  recent 
dadaioua:  Hairill  t.  ParkinBon,  27 
Okl.  SZS,  lis  Put.  970;  MerriU  v. 
Btertna,  61  Wash.  28,  112  Pae.  353; 
H«ekert  v.  Hilseber,  61  Wub.  269, 
112  Pac  365;  White  t.  HaUifl,  61 
Waah.  383,  112  Pan.  502;  Barmini  t. 
Seattle  eta.  Co.,  61  Wash.  157,  112 
Pae.  85;  Nelaon  t.  Western  etc.  Co., 
61  Waab.  672,  112  Pae.  924;  White 
V.  Nuckolls  (Colo.),  112  Pao.  329; 
J.  I.  Case  etc.  Co.  v.  Oates,  27  Okl. 
412,  112  Pae.  980;  Jaggj  t.  Rooaej, 
61  Wash.  381,  112  Pae.  367;  Hughea 
T.  FUnt,  61  Wash.  460,  112  Pae.  633 ; 
HalTersTO  v.  Walker  (Utah),  112 
Pae.  804;  Doty  t.  Heiser,  48  Colo. 
490,  111  Pao.  67;  Waldorf  v.  Phillips, 
42  Mont.  SO,  111  Pae.  546;  Baiid  t. 
Baird,  48  Colo.  SOB,  111  Pae.  79; 
Rawhide  etc.  Co.  v.  Rawhide  etc. 
Co.  (Nev.),  Ill  Pae.  30;  Leiteh  v. 
Young,  flO  Wash.  446,  111  Pae.  449; 
Murraj  v.  Osborne  (Nev.),  Ill  Pao. 
81;  Donley  t.  Bailey,  48  Colo.  373, 
110  Pae.  65;  Wirt  v.  Kutz,  15  N. 
M.  500,  110  Pae.  575;  GiU  T. 
Schneider,  48  Colo.  382,  110  Pae.  62; 
SwansoB  v.  Pacific  etc.  Co.,  60  Wash. 
87,  110  Pae.  795;  Boff  Oil  etc,  Co. 
V.  Winn,  27  Okl.  E2,  110  Pae.  652; 
HeRae  v.  Caasao,  15  N.  U.  496,  110 
Pae.  574;  Amarillo  etc.  Co.  y.  Mc- 
Morray,  15  N.  M.  562,  110  Pae.  833; 
Thomas  t.  OaviD,  15  N.  M.  660,  110 
Pae.  841;  McClelland  v.  Schmidt,  26 
Okl.  585,  110  Pae.  BOl;  Board  v. 
Dill,  26  Okl.  104,  110  Pae.  1107; 
Loeb  V.  Loeb,  24  Okl.  384,  103  Pae. 
670;  Bird  v.  Webber,  23  Olt!.  583, 
101  Pae.  1052;  Casaell  v.  Warneke, 
.  48  Colo.  373,  109  Pae.  862;  Tacoma 
V.  Bonnell,  58  Wash.  593,  109  Pae. 
60;  Money  v.  Seattle  ete.  Co.,  59 
Wash.  120,  109  Pae.  307;  Roberts  -r. 
Markbam,  26  Okl.  387,  109  Pae.  127; 
Boehester  etc.  Co.  v.  State,  26  Okl. 
309,  109  Pae.  298;  Roberts  v.  Lar- 
aon,  48  Colo.  120,  109  Pae.  261; 
Hakansen  v.  Hnkansen,  4S  Colo.  ISO, 
109  Pae.  427;  Flvnn  etc.  Co.  t.  Mur- 
phy, IS  Idaho,  266,  138  Am.  St.  Rep. 
201,  109  Pae.  851;  Burke  v.  Hind- 
man  (Or.),  lOB  Pae.  380;  Hamlin  v. 
Hamlin,  59  Wash.  182,  109  Pae.  352; 
Haekett  v.  Scott,  59  Wash.  390,  109 
Pae.  1030;  Paben  v.  Muir,  59  Wash. 
2.W,  109  Pae.  798:  Southern  Paeifle 
Co.  r.  HogaiL  (A.nz.},  108  Pae.  240; 


T.  O'Sbea,  5S  Wash.  169,  108  Pae. 
436;  Heert  v.  Bidenonr  ete.  Co.,  48 
Colo.  42.  139  Am.  St.  Rep.  259,  108 
Pao.  968;  Murphy  r.  Cooper,  41 
Moat.  72,  108  Pae.  676;  Poor  v. 
Madison  ete.  Co.,  41  Hont.  236,  108 
Pae.  645;  Tritch  v.  Perry,  48  Coio. 
339,  108  Pae.  981;  Jakway  v.  Riv- 
ers, 48  Colo.  49,  108  Pae  999; 
Tomscbe  v.  Hummel,  18  Idaho,  23, 
108  Pae.  343;  White  v.  BarHog,  41 
Moot.  138,  108  Pae.  654;  Kelly  v. 
Granite  ete.  Min.  Co.,  41  Hont.  1, 
108  Pae.  785;  Paulter  v.  Manuel,  25 
Okl.  59,  108  Pae.  749;  Beaeh  r. 
Bchroeder,  47  Colo.  312,  107  Pae. 
271;  Hanson  T.  Spokane  ete.  Co.,  5S 
Wash.  6,  107  Pae,  863;  Brown  v. 
Colorado- etc.  Co.,  47  Colo.  294,  107 
Pae.  258;  Geiger  v.  Kiser,  47  Colo. 
297,  107  Pae,  287;  De  Witt  v.  Will- 
iams, 47  Colo.  475,  107  Pae.  1080; 
Bragdon  r.  McBhea  (OU.),  107  Pae. 
916;  EdmundsoBv.  Taylor,  17  Idaho, 

618,  106  Pae.  991;  Armstrong  etc 
Co.  V.  Crump,  25  Okl.  452,  108  Pae. 
855;  McKean  v.  Chappell,  56  Wash. 
690,  106  Pae.  184;  Haines  ete.  Co.  v. 
KeUey,  57  Wash,  219,  106  Pae.  776; 
Heinemann  v.  Sullivan,  57  Wash. 
346,  105  Pae.  911;  Indian  ete.  Co.  v. 
Taylor,  25  Okl.  542,  106  Pae.  863; 
.Tndson  V.  IjOB  Annelea  ete.  Co.,  15" 
Cal.-168,  106  Pao.  581;  In  re  Seattle, 
57  Wash.  178,  106  Pae.  755;  Eaves 
V.  Sheppard,  17  Idaho,  268,  134  Am. 
St.  Rep.  256,  105  Pae.  407;  Wiggins 
V.  Praders  (Nev.),  105  Pae.  1024; 
Knufman  v.  Boismier,  25  Okl.  252, 
105  Pae  326;  Van  Dyke  v.  Seattle 
etc.  Co.,  55  Wash.  687,  105  Pac. 
137;  Alcorn  v.  Dennis,  25  Okl.  135, 
105  Pae.  1012;  Courtney  v.  Bridal 
Veil  ete.  Co.,  55  Or.  210,  105  Pae. 
S9fl;  Catlin  v.  Sheldon,  56  Wash. 
423,  105  Pac.  828;  Hoseth  v.  Prea- 
ton  Mill  Co.,  55  Wash.  418,  104  Pae. 
612;  Burch  v.  Southern  Pacifie  Co. 
(Nev.),  104  Pae.  225;  Wolfe  v.  Rid- 
ley. 17  Idaho,  173,  104  Pac.  1014; 
Well  v.  Moran  Bros.,  55  Wash.  102. 
104  Pac  172;  Waddell  t.  Waddell. 
36  Utah,  435,  104  Pae.  743;  Del  No- 
taro  V.  Doaglas,  55  Wash,  493.  lOf 
Pac.   774;   In   re   Seattle,   55    Waah. 

619,  104  Pac.  799;  Cotlins  v.  Hazel 
etc.  Co.,  54  Wash.  524,  103  Pae.  798; 
Welch  T.  Brown,  45  Colo.  129,  103 
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decision  is  against  the  wei^^t  of  the  evidence,  or  that  the  supreme 
court  is  not  satisfied  with  it,  and  vould  have  found  the  facts 
dififerently  had  it  occnpied  the  place  of  the  jury  or  judge  as  the 
case  may  have  been.  Thus  in  Kile  v.  Tubbs,*  Shafter,  J.,  de- 
livering the  opinion,  said:  "While  we  think  the  verdict  against 
the  weight  of  the  evidence,  still  when  tested  by  the  settled  doctrines 
of  this  court  the  case  is  not  one  that  would  justify  an  assertion 
of  our  own  views  in  opposition  to  the  verdict  of  the  jury  and 
the  ruling  of  the  court  before  which  the  cause  was  tried."  So  in 
Liefe  V.  Madden,'  Sanderson,  J.,  delivering  the  opinion,  said:  "It 
may  be  as  claimed  by  the  learned  counsel  for  the  appellant  that 
the  finding  of  the  court  is  contrary  to  the  weight  of  this  testi- 
mony, but  it  cannot  be  denied  but  that  there  was  some  evidence 
which  sustains  the  finding.     Of  the  credibility  o£  this  evidence  the 


Pae.  296;  Dailey  v.  Aspen  et«.  Co., 
46  Colo.  145,  103  Pac.  303;  Patton  t. 
WaahiDgton,  54  Or.  479,  103  Pae. 
6l>;  Lowman  v.  Bank,  31  Nev.  306, 
102  Pae.  967;  State  Bank  v.  Albort- 
Bon,  39  Mont.  414,  102  Pa&  692; 
Tuttle  T.  Welty,  46  Colo.  25,  102 
Pae.  1069;  Boek  t.  Sorenaon,  63 
W««h.  55S,  102  Pac.  42S;  Horton  v. 
Haines,  23  Ok].  878,  102  Pac.  121; 
Steams  v.  Hasen,  45  Colo.  67,  101 
Pac.  339;  Mastenon  t.  Monk,  45 
Colo.  362,  101  Pac.  341;  Qilette  v. 
Young,  45  Colo.  502,  101  Pac.  786; 
Murpby  r.  Southern  Pacific  Co.,  31 
Nev.  120,  101  rac.  322;  Bird  f.  Web- 
ber, 23  Okl.  S83,  101  Pac.  1052; 
Oeorig  T.  Peterson,  S3  Wash.  183, 
101  Pae.  829;  McMaster  v.  Bank,  23 
Okl.  550,  13S  Am.  St.  Rep.  S31,  101 
Pac  1103;  Fleming  v.  Wells,  43 
Colo,  255,  101  Pae.  88;  Mackey  v. 
Willson,  4S  Colo.  316,  101  Pae.  334; 
Campbell  v.  Oowans,  35  Utah,  2SS, 
100  Pae.  397;  Bank  of  Bisbee  v. 
Qraf,  12  Ariz.  156,  100  Pae.  452; 
Stewart  t.  Davifes,  52  Wash,  96,  100 
Pae.  176;  Smyth  v.  Lance,  52  Wash. 
560,  100  Pac.  995;  Smith  v.  Gray, 
52  Wash.  255,  100  Pae.  339;  Lehman 
V.  Knapp,  33  Mont.  133,  82  Pas. 
798-  Shaw  v.  Seattle,  39  Wash.  590, 
81  Pac.  1057;  Neander  v.  Noander, 
35  Colo.  4B5,  84  Pac.  69;  Patrick  t. 
Brown,  36  Colo.  298,  85  Pac.  32S; 
Shulse  T.  Shea,  37  Colo.  337,  86  Pac 
117;  Taylor  v.  Barnett,  39  Colo.  489, 
W  I^c.  74;  Stratton  etc.  Co.  1.  El- 
liwn,   12    Colo.    298,    9i   Pan.    303; 


Hansen  v.  Haley,  H  Idaho,  278,  81 
Pac.  935;  Noyes  y.  Clifford,  37 
Mont.  138,  B4  Pac.  842;  Harring- 
ton V.  Butte  eto.  Co.,  37  Mont.  169, 
B5  Pac.  8,  18  It  E.  A.,  N.  8., 
396;  Tonopab  ete.  Co.  t.  Blley,  30 
Nev.  312,  95  Pae.  1001;  Stringfellow 
A  Tannebill  v.  Patty,  14  N.  M,  14, 
98  Pac.  25S;  Irwin  v.  Buffalo  etc. 
Co.,  39  Wash.  348,  81  Pac.  849; 
Ooupilte  V.  Cbaput,  43  Wash.  702,  88 
Pac,  1058;  Waldron  v.  Lynn,  48 
Wash.  69,  89  Pac.  153;  Oautbier  v. 
Wood,  49  Wash,  8,  94  Pac.  654;  In 
re  Abel's  Estate,  30  Ner.  93,  93  Pac. 
227;  Hartford  etc.  Co.  v.  Hammond, 
41  Colo.  323,  92  Pae.  686;  Liverpool 
etc.  Co.  T.  Hammond,  41  Colo.  323, 
B2  Pac.  686;  Foley  v.  Coon,  41  Colo. 
432,  93  Pac.  13;  Vollmer  v,  Bogera, 
13  Idaho,  664,  92  Pac.  579;  Kroe- 
ger  V.  Passmore,  36  Mont.  504,  93 
Pac.  805,  14  L.  B.  A.,  N,  8.,  988; 
Parnell  v.  Davenport,  36  Mont.  671, 
93  Pac.  93B;  Gates  v.  Settler's  etc. 
Co.,  19  Okl.  83,  SI  Pae.  856;  Brown 
T,  Salt  Lake  City,  33  Utah,  222,  126 
Am.  St.  Bep.  828,  93  Pac.  570,  14 
L.  R.  A,,  N.  S.,  619,  14  Ann,  Cas, 
1004;  Cook  V.  Chehalis  ete.  Co.,  48 
Wash.  619,  94  Pae.  189;  Chicago  etc. 
Oo.  T,  MonriH,  16  Wyo,  308,  93  Pae. 
664;  Conrey  v,  Nichols,  35  Colo.  473, 
84  Pae.  470;  Abby  t.  Wood,  43  Wash. 
379,  86  Pae.  558;  Smith  t.  Michigan 
ete.  Co.,  43  Wash.  402,  86  Pae.  652. 

*  32  CaL  332. 

•  36  cai.  saa. 
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court  below,  acting  as  a  jury,  was  the  BoIe  ju^e.  To  set  aside 
lufl  flndingr  because  we  might  have  found  .the  other  way  had  we 
occupied  his  place  would  be  to  substitute  our  judgment  for  his 
upon  a  question  of  fact,  which  as  this  court  has  uniformly  held 
we  are  not  allowed  to  do."  So  in  Hill  v.  Smith,*  Sawyer,  J,, 
deliTering  the  opinion,  said:  "Upon  this  testimony  there  is  room 

for  doubt We  are  not  very  well  satisfied  with  the  verdict, 

yet  it  is  not  so  clearly  against  the  evidence  as  to  justify  ua  in  set- 
ting it  aside."  So  in  Wilson  v.  Fitch,^  Crockett,  J.,  delivering 
the  opinion,  said : 

"There  waa  some  evidence  tending  to  support  the  plaintiff's  case, 
and  it  was  the  province  of  the  jury  to  weigh  the  testimony.  We 
never  disturb  the  verdict  on  the  ground  that  it  was  not  justified 
by  the  evidence  when  there  was  a  substantial  conflict  in  the  testi- 
mony, even  though  we  consider  it  to  be  greatly  against  the  weight 
of  the  evidence."    So  in  Heinlen  v,  Heilbron'"  the  court  said: 

"Upon  this  controverted  fact  there  was  testimony  upon  both 
sides  before  the  court,  and  it  is  A  sufficient  answer  to  the  appeal 
Ibat  the  court  has  heard  the  evidence  and  rendered  its  decision 
thereon.  Upon  an  appeal  from  that  decision  no  inquiry  can  be 
made  respecting  the  preponderance  of  the  evidence.  If  there  be 
any  evidence  in  support  of  a  finding,  the  action  of  the  court  must 
be  affirmed.  It  is  only  when  there  is  no  evidence  in  the  record  in 
support  of  a  finding  that  a  decision  of  the  trial  court  will  be  re- 
versed upon  the  ground  that  it  is  unsupported  by  the  evidence," 

So  in  Meyer  v.  Great  Western  Ins.  Co.'*  the  court  said: 

"It  is  not  sufficient  thereafter  upon  an  appeal  to  point  cmt,  or 
even  demonstrate  to  this  court,  that  the  verdict  is  against  the 
preponderance  of  evidence,  or  that  upon  the  same  evidence  other 
persons  would  come  to  a  different  conclusion.  If  there  is  any 
evidence  upon  which  the  jury  could  have  found  its  verdict  it  must 
be  upheld," 

So  in  Pogig  V,  Ferris  Irrigation  District'*  the  supreme  court 
held  that  a  finding  based  upon  conflicting  evidence  is  conclusive 
upon  the  appellate  court.  And  in  Ernest  v.  McCauley,'*  it  was  said 
by  the  same  court  that  the  weight  of  testimony  and  the  credibility 
of  witnesses  are  matters  for  the  exclusive  determination  of  the  trial 
court  in  any  case  where  there  is  a  substantial  conflict, 

«  32  CftL  16T.  to  104  Cal.  381,  38  Pse.  82. 

»  41  Cal.  385.  '«  154  Cal.  209.  97  Pac  316. 

t>  97  C&L  IDl,  31  Pm,  838.  n  155   CaL   739,   102   Pae.  984. 
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Bnt  if  there  be  no  sabstantial  oonflict  in  the  evidence  npon  any 
material  point,  and  the  verdict  or  decision  be  against  snoh  evidence, 
the  judgment  based  thereon  will  be  reversed,  and  a  new  teial 
directed.*  The  Terdiet  or  decision  must  in  all  cases  have  some 
meritorious  support,  and  tdie  oonflict  must  be  substantial.**  This 
principle  is  as  well  established  as  that  of  conflict  itself,  and  is,  in 
fact,  a  neceaaary  element  of  the  guiding  rule  so  often  enunciated. 
Thus  in  Driscoll  v.  Market  St.  Cable  Ey.  Co.*"  the  court  said : 

"The  rule  is  well  established  that  this  court  will  not  disturb  a 
verdict  where  there  ia  a  conflict  of  evidence  on  material  points, 
and  when  there  is  evidence  to  support  the  verdict;  but  such  con- 
flict and  such  evidence  most  be  real  and  substantial.  Where  a 
jury  catches  at  a  mere  semblance  or  pretense  of  evidence  for  the 
pnrpoee  of  scnnewhat  equalizing  flnancial  conditions  by  taking 
money  frmn  one  party  and  giving  it  to  another  without  legal  cause, 
the  trial  judge  should,  without  hesitation,  set  the  verdict  aside; 
and  in  the  event  of  his  not  doing  so,  this  court  will  grant  a  new 
trial." 

So  in  Houghton  v.  Loma  Prieta  Lumber  Co.,*"  the  supreme  court 
said  with  reference  to  the  same  point: 

"The  rule  that  the  finding  of  a  jury  on  an  issue  of  fact  will  not 
be  disturbed  where  there  is  a  conflict  of  evidence  applies  only  to 
cases  where  there  is  a  real  and  not  a  mere  pretense  of  conflict. 
A  finding  a^nst  the  great  weight  and  preponderance  of  the  evi- 
dence can  be  maintained  on  the  doctrine  of  'conflict'  only  where 
the  alleged  conflict  rests  upon  evidence,  either  direct  or  circum- 
stantial, which  BO  materially  contradicts  the  testimony  on  the  other 

•  FreBDO  lAnd  Go.  t.  McCarthr,  8  Am.  Dee.  Ill;  Hill  v.  Smitb,  27  Cal. 

Pm.   C.   L.   J.   810;    Hawloy  t.   Me-  476,  4  Morr.  Min.  Bep.  597;  Lyie  t. 

CteAj,  54  Cal.  388;  Seyniour  y.  Wood,  Bollins,  25  Cal.  437;  Minturn  v.  Butt, 

53  Cal.  303,4MoiT.   Min,  H*p.  62;  De  20  Cal.  48;  Cummins  v.  Scott,  20  CaL 

Celia  V.  Brunson,  53  Cal.  372;   Hen-  S3;   Easterling  v.  Power,  12  Cat.  88; 

doraon  V.  Grammar,  53  Cal.  649;  Na-  Bagley  v.  Eaton,  S  Cai.  159;  O'Seiffe 

tional   Gold    Bank   t.    McDonald,    51  v.   Cunniagbam,   0   Oil.   S89,   B   Uorr. 

Cal.   64,  21   Am.   Hep.   697;    Regli   v.  Min.  Hep.   451;   Whitney  v.   Sterk,  S 

McCiure,  47  Cil.  812;  Walsh  v.  Hill,  Cal.  514,  68  Am.  Dec.  360;   Speck  v. 

41    Cal.    571;    Mosb   v.    Atkiosoii,   44  Hoyt,  3  Cal.  413;  Quprrero  v.  Bailer- 

Cbl.  3;  WilbDT  V.  Cherry,  39  Cal.  660;  Ino,  4S  Cal.  US.     And  lee  caoes  cited 

Hendrie   v.   Berkowiti,   37   Cal.  113,  in   following   noteB. 
99     Am.     Dec.     251;     Maine    Boys  ..  p.       o    ...     _    t»«i.u.„     ea   e\.\ 

T.  Co.    V.    Boston    T.    Co.,    37    Cal.  "  ^   IP'**"   ';,  ®*^'*'''   ^9   Cal. 

40      12      Morr.      Min.      Rep.      247;  *^^'    ^^    ""=■    '^^■ 
Smith    T      Athearn,     34     Cal.     506;  •"  S^    Cal.    553,   33    Am.    Bt.   Eep. 

Braneon   t.    Caruthe™,   49   Cal.   374;  £"3,  33  Pac.  591. 
Fnnklin  r.  DoTland,  2S  Cal.  175,  87  «•  1S2  CaL  674,  93  Pae.  377. 
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side,  or  is  so  radically  inconsistent  with  it,  as  to  leave  room  in  a 
fair  and  reasonable  mind  to  find  the  fact  the  other  way." 

So  in  Estate  of  Wilson,'*  which  was  a  will  contest,  a  class  of 
cases  where  juries  seem  most  inclined  to  draw  away  from  the  prac- 
tical treatment  of  evidence,"  the  court  said: 

"Where  one  side  of  an  issue  is  clearly,  amply,  and  firmly  estab- 
lished by  an  unbroken  line  of  evidence,  and  the  jury  find  the  other 
way  upon  no  evidence  that  is  'really  and  substantially  confiicting,' 
or  upon  a  mere  pretense  of  such  evidence,  or  upon  evidence  so  slight 
as  to  leave  no  room  to  doubt  that  the  verdict  was  the  result  of 
passion  or  prejudice — ^there  the  finding  should  not  be  allowed  to 
stand." 

So  in  other  cases  of  similar  import.*' 

Although  the  rule  is  aa  well  settled  as  anything  can  be,  practi- 
tioner^ have,  from  time  to  tim«,  raised  various  questions  as  to  its 
real  scope.  Thus  it  has  been  contended  that  it  did  not  apply  to 
evidence  presented  in  a  written  form,  as  documents,  depositions, 
aEGdavits,  transcripts  of  records,  etc  It  was  said  that  the  appel- 
late court  possessed  the  same  opportunity  to  examine  the  evidence 
in  its  presentation  at  first  hand  as  the  trial  court,  and  the  reason 
of  the  rule  being  absent,  the  rule  itself  ought  not  to  appl}'.  But 
this  contention  has  been  repeatedly  discredited.'*    So  it  was  ai^ued 


M  117  Citl.  £62,  26S,  49  Pae.  172, 

711. 

M  See  Estate  of  MeDevitt,  95  Cal. 
IT,  30  Pae.  101;  Estate  of  Calkins, 
113  Cal.  29fl,  44  Pac.  577;  In  n 
Kaufman,  117  Cal.  28S,  69  Am.  St. 
Bep.    179,   49   Pac.    192. 

«  See  Field  v.  Shorb,  99  Cal.  Ml, 
34  Pac.  &04;  Blytbe  t.  Aytes,  102 
Cal.  254,  36  Pac.  522;  Hedge  v.  Will- 
iams, 131  Cal.  455,  82  Am.  St.  Eep. 
386.  63  Pac.  721,  64  Pac.  106. 

H  In  the  eailier  cases  the  court 
recognized  the  distinction  between 
oral  and  documentary  evidence  in  tbe 
application  of  the  rule  aa  to  confliet. 
The  history  of  the  law  in  this  regard 
is  interesting  as  illustrating  the  prin- 
ciple of  the  rule.  For  this  reason 
extended  quotations  from  the  cases 
are  believed  to  be  eBpeoinlly  appro- 
priate. The  point  was  flrst  seriously 
considered  in  the  case  of  Wilson  v. 
Cross,  33  Cal.  60,  where  the  court 
said:  "At  the  very  threahold  of  this 
question  the  objection  is  made  that 
this  oourt  cannot  revexM  a  judgment 


on  account  of  the  insufficiency  of  thft 

evidence  to  anpport  it,  if  there  is  any 
conflict  in  the  testimony  material  to 
the  issue,  for  the  reaaon  that  we  have 
no  jurisdiction  in  such  case  to  pass 
upon  the  facts  in  issue.  On  the  other 
hand,  it  is  maintained  that,  as  the 
testimony  produced  to  make  out  the 
plaintiff's  c&se  consisted  of  deposi- 
tions ^  the  court  which  rendered  the 
decision  and  judgment  had  no  better 
opportunity  to  determiae  from  the 
manner,  bearing,  conduct  and  char- 
acter of  the  witnesses,  the  credit  and 
weight  to  be  given  to  their  testimony, 
than  this  court  has,  and  that  there- 
fore the  reason  of  th«  rule  which 
ordinarily  governs  the  subject  cannot 
be  applied  in  this  oaae.  Where  there 
is  a  conflict  of  evidence  upon  a  ma- 
t^ial  fact  in  issue,  courts  of  appeal 
are  not  in  the  habit  of  reverping 
judgments  depending  upon  the  flnd- 
ing  of  the  issue  either  the  one  way 
or  the  other.  Where  the  testimony 
of  toe  witnesses  is  conflicting,  the  t»- 
BuU  depends  mainly  upon  the  degrM 
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that  a  judge  who  did  not  preside 
better  opportunity  to  see  the  vi 

of  eredibilit7  to  irhich  tbef  omj 
icBpectively  be  entitled,  and  of  that 
the  jury  and  the  court  before  which 
■ucb  nitcegses  appear  have  an  op- 
portunity to  judge,  while  this  court 
has  not,  ia  BO  far  ae  it  may  depend 
upon  the  conduct  and  bearing  and 
upon  the  charactn  of  the  iritueEses 
for  intelligence  and  integrity  exhib- 
ited on  tne  wituesa-atand."  Citing 
Kimbsll  V.  Gearhart,  12  Cal.  27,  1 
Mori.  Min.  Rep.  615;  Bitter  v.  Stock, 
1°  Cal.  402,  and  Rice  t.  Cunninghan, 
29  Cal.  493.  From  the  laat-men- 
tioned  cose  tbe  following  eieeipt  wm 

"It  is  proper  to  remark  that  the 
eipreesion,    which    has    become   very 

eoniinon,  that  this  court  will  not  look 
into  tbe  evidence,  if  it  is  conflicting, 
for  the  purpose  of  determining 
whether  the  verdiet  ought  to  stand, 
is  not  very  e»act.  On  the  contrary, 
WIS  alwKys  look  into  the  evi<deuce 
whenever  the  point  is  made;  but  if, 
upon  careful  examination,  it  appears 
that  there  is  a  substantial  conflict, 
in  view  of  which,  as  presented  to  us, 
the  .iory  might  find  either  way  with- 
out becoming  obnoxious  to  the  charge 
of  passion,  prejudice,  misconception 
or  caprice,  we  do  not  disturb  the 
verdict,  although  we  mi^bt,  if  sit- 
ting as  a  jury,  And  a  different  ver- 
diot;  and  we  do  this  because  we  are 
cut  off  from  those  important  aid* 
to  the  attainment  6t  a  correct  con- 
elosion  which  the  jury  and  the  court 
below  find  in  the  appearance  and 
general  bearing  of  the  witneue*. 
The  rule  in  question  is  applied  only 
when  there  is  a  real  and  substantial 
conflict  upon  material  points,  and  has 
no  application  wben  the  conflict  ia 
more  apparent  than  re&l,  or  does  not 
relate  to  controlling  issues." 

Continuing,  the  oourt,  in  Wilson  t. 
Cross,  said : 

"Theae  authorities  show  very  dearly 
the  ground  on  which  this  court  has 
placed  its  refusal  to  disturb  verdicts 
and  judgments  in  cases  where  the 
testimony  in  snpport  of  the  respective 
sides  of  the  issue  joined  is  in  conflict, 
and  at  the  same  time  inculcate  it  as 
the  right  and  duty  of  the  cnurt  to  do 
so  when  there  is'  a  substantial  con- 
flict, and  the  eoda  of  justice  upon 


at  the  trial  of  a  case  possessed  no 
aod  observe  their  maimer  of 

thfl  dear  weight  of  tlte  evidence  re- 
gaire  a  judgment  and  verdict  differ- 
ent  from   that   rendered. 

"In  tbe  examination  of  this  ease 
the  value  and  weight  of  the  testimony 
of  the  witnesses  whos«  deporitions- 
were  read  in  evidence  is  to  be  eati- 
mated  by  its  worth  as  it  appears 
upon  the  face  of  the  depositions,  as 
the  cireumstences  of  manner,  bearing 
and  conduct  of  tbe  witneeses  in  thff 
presence  of  tbe  officer  who  beard 
them  testify,  and  observed  their  de- 
portment were  not  apparent  to  the 
court  that  determined  the  ease  upon 
the  testimony  of  such  witneeeea,  ex- 
cept from  tbe  face  of  tbe  depositions 
themselves;  and  in  respect  to  what 
so  appears  this  court  has  the  same 
opportunities  of  judging  as  had  the 
oourt   below." 

The  oondusion  reached  In  this  ease 
was  approved  arid  followed  in  Lander 
V.  Beers,  4S  Cal.  S46,  and  Tutler  T. 
Arnold,  93  Cal.  166,  2S  Pac.  863.  In 
Canning  v.  C.  P.  R.  B.  Co.,  50  Cal. 
166,  the  correctness  of  tbe  conclusion 
was  conceded  but  not  decided,  aud  in 
Parrott  v.  Floyd,  54  Cal.  534,  the 
point  was  raised  in  the  argument,  but 
Ignored  in  tbe  opinion  of  tbe  court, 
lo  Blum  V.  SuDol,  63  Cal.  341,  in 
answer  to  the  contention  of  connsel 
that  the  doctrine  was  the  correct  one, 


the  < 


"Where  a  finding  has  been  made 
npon  a  conflict  of  evidence,  or  with- 
out evidence,  this  court  does  not  in- 
terfere with  the  action  of  the  lower 
court  in  granting  a  new  trial  although 
the  evidenoe  upon  which  it  has  acted 
may  consist,  as  it  does  in  this  ease, 
of  depositions  and  documentary  and 
oral  evidence."  The  two  last  above 
cited  cases  were  cited  in  support  of 
this   conclusion. 

It  thus  appears  that  this  case,  as 
well  as  the  cases  cited  therein,  based 
as  it  was  upon''tbe  doctrine  of  discre-  : 
tion  in  the  granting  of  a  new  trial 
(see  next  section),  is  more  in  acconl 
with  the  modem  view. 

In  Tulle r  v.  Arnold,  above  cited, 
tbe  oourt  thus  dealt  with  the  proposi- 


DigmzedByGOOgle 


§  268  SULES  OF  FBACTICK  IN  THE  AFPELL&TB  COUBTS,  1626 

testifying  thAn  the  appellate  oourt,  and  for  tbet  reason  when  sach 
a  judge  was  called  upon  to  pass  upon  a  motion  for  a  new  trial  he 

incr  doffl  cot  Bpply  wbere  tbe  evi- 
dence it  all  dtKumeatary.  It  is  true, 
this  court  will  not  interfere  with  tho 
diseretion  of  the  trial  court,  except 
where  it  con  pkinly  aee  that  there 
has  been  an  abuse  of  discretion.  But 
where,  in  a  matter  in  reference  to 
which  this  court  has  equal  advantages 
with  the  lower  court  it  is  beyond 
doubt  that  error  has  been  committed 
to  tbe  prejudice  of  the  appeltaat,  it 
is  the  duty  ot  the  court  to  correct 
tbe  error.  8ueh  error  must  be  held 
to  be  an  abuse  of  discretion.  Everj 
reversal  goes  upon  this  theory,  and 
it  should  make  no  difference  whether 
the  mistake  be  as  to  a  conclusiaa 
from  the  evideoee  or  in  construing  the 
law,  provided  it  ba  made  eaually 
clear   that   error  has  occurred. 

The  heresy  here  Ues  in  the  state- 
ment "in  a  matter  in  refereoce  to 
which  this  court  has  equal  advantages 
with  tbe  \oweT  court,"  for,  no  matter 
whether  equal  advantages  exist  or 
not,  it  is  a  fundamental  rule  that  if 
"it  is  beyond  doubt  that  error  has 
been  eomtnitted,"  "it  is  the  duty  of 
the   court   to   correct  error." 

Id  Reay  v.  Butler,  »5  Cal.  206,  30 
Fac.  SOS,  the  court  again  considered 
the  point  in  extenso: 

"At  the  trial,  by  consent  of  the 
parties,  a  large  part  of  the  testimony 
taken  at  the  first  trial  was  read  with- 
out recalling  the  witnesses,  and  two 
or  three  depositions  were  introduced; 
and  appellant  contends  tbat  when  ■ 
case  has  been  decided  by  the  lower 
court  upon  this  kind  of  evidence,  the 
rule  that  this  court  will  not  disturb 
a  finding  when  there  is  a  conflict  of 
evidence  does  not  apply,  and  that 
this  court  should  sit  practically  as  a 
nut  pritis  court,  and  draw  its  own 
conclusions  from  the  evidence,  regard- 
less of  tbe  conclusions  arrived  at  by 
the  jury  or  the  judge  in  the  trial 
court.  While,  for  the  reasons  here- 
after stated,  the  determination  of 
this  point  is  not  absolutely  essential 
to  the  decision  of  this  appeal,  it  may 
be  well  for  the  benefit  of  future 
litigants  to  idtlmate  tbat  the  doctrine 
contended  for  has  not,  thus  far  at 
least,  become  the  settltnl  law  of  thii 


state.  It  has  been  held  here  in  more 
than  a  hundred  cases,  commencing 
with   Payne   v.   Jacob,   1   Cal.   SB,  in 

the  llrst  published  books  of  repoita 
of  this  court,  and  ending  with  Dobin- 
Bon  V.  McDonald,  92  Cal.  33,  87  Pac 
lO&S,  in  the  last  volume  of  such  re- 
ports, that  the  finding  of  a  jury  or 
a  court  as  to  a  fact  decided  upon  the 
weight  of  evidence  will  not  be  re- 
viewed by  this  Murt ;  and  so  the 
feneral  rule  is  clearly  eatablishel. 
t  was  said,  however,  in  the  opinion 
of  the  court  in  two  or  three  eases, 
notably  in  Wilson  v.  Cross,  33  Cal. 
60,  that  the  reason  of  the  rule  ii, 
that  tbe  oourt  below  bas  the  ad- 
vantage of  observing  the  appearance 
and  bearing  of  the  witnesses,  and  that 
such  reason  does  not  obtain  when  the 
witnesses  do  not  appear  personally 
in  court.  But  it  may  be  well  argued 
that  such  is  not  the  only  reason  of 
the  rule;  that  it  ia  founded  in  the  «- 
sential  distination  between  the  trial 
and  the  appellate  court  under  our 
system,  and  grows  ont  of  consideia- 
tioQS  of  jurisdiction;  that  it  is  the 
province  of  the  trial  conrt  to  decide 
questions  of  fact,  and  of  the  appellate 
court  to  decide  questions  of  law;  that 
this  court  can  rightfully  set  aside 
a  finding  for  want  of  evidence  only 
when  there  b  no  evidence  to  support 
it,  or  where  the  supporting  evidence 
is  so  slight  as  to  show  an  abuse  of 
discretion.  Indeed,  there  are  numer- 
ous cases  in  which  the  decisions  of 
this  court  have  been  directly  contrary 
to  the  doctrine  contended  for  by  ap- 

Eellant.  ^r  instance,  it  has  been 
;ld  directly  in  several  eases  that  the 
rule  as  to  conflicting  evidence  appliea 
to  a  case  where  the  trial  was  before 
one  judge,  and  the  motion  for  a  new 
trial  passed  upon  by  his  successor, 
and  where  the  latter  saw  none  of  the 
witnesses;  or  where  the  trial  was 
before  tbe  old  district  court,  and  the 
motion  before  the  succeeding  superior 
court.  (Bauder  v.  Tyrrell,  59  Cal.  99; 
Altsohul  V.  Doyle,  48  Cal.  535;  Maey 
V.  DaviUa,  4S  Cal.  646.)  The  same 
rule  has  been  applied  on  appeal  from 
an  order  dissolving  an  injunction, 
where  all   the  evidence   in  tha  lower 
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ought  to  be  goremed  by  the  role  of  eonflkt  in  the  same  manner  as 
is  the  appellate  court.  But  this  has  also  been  held  to  be  untenable.*^ 
But  the  idea  that  has  been  oftenest  advanced  and  most  strongly 


court  iraa  upon  fttfidsviti.  (Parrott 
T.  Floyd,  54  Cal.  534.)  In  Bauder  v. 
'^^11,  SB  Cal.  99,  th«  court  thj»: 
'The  trial  eonrt  deeidea  as  to  tba 
facts,  tha  court  of  reviBW  (in  this 
Btate)  as  to  quMtioin  of  law  ocIt.' 
The  appellate  eoart  will,  no  doubt, 
look  a  little  more  closelj  into  the  en- 
dence  when  it  oosslBts  entirely  of 
depositions  or  affidaTits,  or  notes  of 
former  testimony;  but  it  cannot  be 
taken  as  settled  that  Id  meh  a  case 
the  rule  m  to  conflicting  eridene* 
does  not  apply." 

This  detennination  waa  appiored 
and  followed  in  Brown  v.  Campbell, 
100  Cal.  635,  38  Am.  St.  Bep.  314, 
35  Pac.  433,  and  Knox  v.  Uoms, 
]04  Cal.  502,  36  Pae.  31S.  In  the 
latter   ease    the   conrt   said; 

"This  action  was  tried  and  sub- 
mitted upon  testimony  taken  in  two 
other  eases,  and  it  is  now  iuslBted 
that  for  such  reason  this  court  should 
take  a  first  and  original  view  of  the 
evidence  introduced,  and  weigh  and 
measure  it  by  the  same  standard  and 
tut  that  the  trial  court  was  required 
to  apply.  In  other  words,  it  Is  eos.- 
tenaed  that  the  evidence  should  be 
examined  and  fifauged  the  same  as 
though  the  question  bere  presented 
arose  by  an  original  proceeding  pend- 
ing in  this  court.  The  position  of 
appellant  is  unsound.  The  court  has 
declared  the  mle  contrary  to  the  prin- 
ciple sought  to  be  invoked.  (Beay  t. 
Butler,  95  Cal.  206,  30  Pac.  208; 
Brown  t.  Campbell.  100  Cal.  635,  38 
Am.  St  Bep.  314,  35  Pac.  433.)" 

In  the  recent  case  of  Bradley  v. 
Daria,  156  Cal.  267,  104  Pac.  302, 
the  court  eeems  to  have  placed  the 
matter  beyond  peradventnie.  Bef er- 
ring to  ths  decision  m  TuUer  v.  Ar- 
nold, it  was  said: 

"  .  .  .  .  While  thne  is  some  force 
in  the  contention  that  the  reasons  for 
tbe  rule  are  not  as  strong  and  ap- 
parent in  cases  where  the  evidenco  is 
entirely  documentary  as  in  eases 
where  witnesses  hare  testified  orally 
before  the  lower  court,  in  view  of 
the  many  decisions  on  the  subject 
it  must  M  taken  m  Mttled  in  tbia 


state  that  the  rule  la  applicable  in 
both  classes  of  eases." 

The  rule  was  applied  in  the  follow- 
ing cases  where  the  eridenee  under 
consideration  was  either  wholly  or 
partially  in  writing :  Creditors  v. 
Welch,  55  Cal.  469;  Hastings  t.  Kel- 
ler, 69  Cal.  606,  11  Pae.  218;  Daniels 
V.  Church,  96  CaL  13,  30  Pac.  7B8j 
Poirier  v.  Gravel,  88  Cal.  79,  25  Pac. 
962;  Idkeahore  etc.  Co.  v.  Modoo  etc 
Co.,  lOa  Cal.  261,  41  Pac.  473; 
Bowers  *.  Modoc  etc.  Co.,  117  Cal, 
60,  4S  Pac  979;  Brown  v.  San  Fran- 
cisco Savings  Union,  122  Cal.  648, 
65  Pac.  698;  Ludwig  y.  Harry,  126 
Cal.  377,  68  Pae.  858;  Sheehan  v. 
Osbom,  138  Cal.  512,  71  Pac  622; 
Doak  V.  BruBon,  162  Cal.  17,  91  Pac. 
1001. 

In  the  caas  of  Reynolds  v.  Snow, 
67  CaV.  497,  8  Pac.  27,  which  was 
an  election  contest,  where  there  waa 
a  finding  as  to  the  intention  of  cer- 
tain electors  in  casting  their  ballots, 
based  upon  an  inspection  of  the  bal- 
lots cast,  the  supreme  court  seemed 
to  have  disregarded  the  rule  on  the 
ground  that  it  had  the  same  oppor- 
tunity to  determine  the  facts  pos- 
sessed  by   the   trial   court.     It   said: 

"In  a  case  where  there  waa  a  con- 
flict in  the  evidence  in  the  sense  that 
witnesses  in  tbe  presence  of  the  court 
had  sworn  contisry  to  each  other  as 
to  facts,  we  should  not  feel  warranted 
Id  entering  our  dissent,  but  where  aa 
in  this  case,  the  ballots  themselvea 
were  on  that  point  the  only  evidence 
before  the  court,  and  aa  photographic 
copies  of  them  are  before  us,  it  is 
clear  that  there  was  no  such  conflict 
in  the  evidence  as  sbould  prevent  ua 
from  exercising  a  judgment  contrary 
to  that  of  the  learned  judge  below." 
And  "The  reason  why  a  court  of  ap- 
peals declines  ordinarily  to  interfere 
upon  a  conflict  of  evidence  is  because 
the  trial  court  has  an  advantage  over 
tbe  former  in  that  it  can  both  hear 
the  witness  and  observe  his  deport- 
ment when  before  it  and  delivering 
Us   testimony." 

■>■  See  note  40,  below,  and  see  nota  - 
fig,  Mpro. 
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argued  is  that  it  is  not  the  fiinctioii  of  the  appellate  court  to  pass 
upon  anything  but  pure  questions  of  law,  and  that  the  meaning  of 
the  rule  as  to  conflict  is  that  the  court  will  not  disturb  a  verdict  op 
other  decision  of  fact  unless  there  is  an  entire  absence  of  evidence 
upon  some  material  point;  in  other  words,  that  the  supreme  court 
must  pass  upon  a  question  of  the  insufficiency  of  the  evidence  in 
the  same  way  aa  it  would  pass  upon  a  ruling  on  motion  for  non- 
suit, or  as  the  old  oommon-law  courts  passed  upon  a  demurrer 
to  evidence.  And  this  idea  seems  to  receive  some  countenance 
from  the  language  of  department  two  of  the  supreme  court  in  the 
case  of  Bander  v.  Tyrrell,*    In  that  case  the  department,  in  ap- 


•  Cft   Cat    99. 

Tbe  folloTFing  illustrate  the  rule 
aa  outlineii  in  other  Htat«a:  The  bu- 
preme  court  will  not  grant  a  new  trial 
upoD  the  grouod  of  injufficiencj  of 
tba  evidence,  where  tbere  is  anj  evi- 
dence in  substantial  support  of  the 
verdict  or  decision.  Majhew  v.  BriB- 
tin  (Ariz.),  108  Fac.  253,  and  cases 
there  cited.  A  fiidioft  on  the  evi- 
dence ia  conclusive  on  appeal.  Inger- 
B(dl  V.  Scott  (Aril.),  108  Pac.  460. 
A  finding  Bubstantiall;  supported, 
though  the  evidence  prepense  ra-tes 
against  it,  will  not  be  disturbed  on 
appeal.  Hughes  v.  Cadena  etc.  Co. 
(Ariz.),  108  Psc.  231.  Where  a  ver- 
dict is  subetantiallj  supported  bj 
evidence  it  will  not  be  disturbed  on 
appeal.  Olmstead  t,  Olympia,  5B 
Wash.  147,  109  Pac.  602.  Where  a 
jurj  might  have  found  for  defendant, 
aod  might  also  have  found  a  larger 
verdict  for  plaintiff  than  it  did  find, 
the  verdict  will  not  be  disturbed  on 
appeal,  even  though  the  appellate 
court  luight  have  found  differently. 
Holt  V.  Nielson  (Utah),  109  Pac 
470.  Where  the  ffvideneo  was  con- 
tradictory, the  trial  judge's  accept- 
ance of  the  testimony  of  one  party 
to  the  exclusion  of  tbe  other  will 
be  followed  by  the  supreme  court. 
Haekett  v.  Scott,  59  Wash.   390,  109 


The   supremt 


,   will 


cot  disturb  a  verditt  supported  by 
auT  substantial  evidence.  Wirt  v. 
Kutz,  15  N.  M.  500,  100  Pae.  575. 
To  the  Bame  effect.  Great  Western 
etc  Co.  T.  Davidson  etc.  Co.,  26  Old. 
62*,  110  ±-ae.  1096.  WherB  there  is 
■nOicieiit  evidence  to  support  a  find- 
ing for  defewjant,  it  will  not  be  dia- 


tarbed  on  appeal,  though  there  was 
evidence  conflicting  therewith.  Swan- 
son  V.   Pacific  etc  Co.,  60  Waah.  87, 

110  Pac.  795.  If  the  fludinga  of  the 
court  are  substantiallj  supported, 
tbey  will  not  be  disturbed  on  appeal 
on  the  weiffht  of  the  evidence.  West- 
em  etc.  Co.  V.  CaldweU,  18  Idaho, 
463,  110  Pac.  533;  Botsford  v.  Van 
ffiper  (Nev.),  110  Pac.  703;  Freeman 
V.  i.ldridKe  28  Okl.  601,  110  Pac. 
1057;  Johnstone  v.  Peyton,  59  Wash. 
436,  110  Fac.  7.  If  thsre  is  some 
evidence  to  eust&in  tbe  amount 
awarded  by  the  court  upon  an  action 
in  tort,  it  will  not  be  disturbed  on 
appeal.  United  States  etc.  Co.  v. 
O'Connor,  48  Cok).  354,  110  Pac.  74. 
The  trial  court  ia  tbe  sola  judge  of 
tbe  credibility  of  the  witnesses  awl 
the  weight  of  the  evidence  given,  and 
if  there  is  any  evidence  at  all  to  sup- 
port its  determination  therefrom,  such 
determination  will  not  be  disturbed. 
Consolidated  et«.  Co.  v.  Struthera,  41 
Moot.  551,  111  Pac  150.  A  finding 
sustsined  by  evidence  will  not  be  dis- 
turbed. Victor  M.  Coi  &  Co.  v.  Bor- 
Btadt  (Colo.),  Ill  Pac.  64  Where 
the  evidence,  though  disputed,  sus- 
tains the  verdict,  it  will  not  be  dis- 
turbed on  appeal.  Berger  r.  Metro- 
poUtan  etc.  Co.,  61  Wash,  35,  111 
Fac.  872.  It  is  otherwiae  if  the  ver- 
dict is  not  reasonably  sustained. 
Gergens   v.    McCollum,    27    Okl.    155, 

111  Pac.  208;  Baird  y.  Baird.  43 
Colo.  500,  111  Pac.  79;  Edwards  v. 
King,  27  Okl.  403,  112  Pae.  961; 
Hassell  v.  Morgan,  27  Okl.  453,  IIS 
Pac.  969.  A  finding  vrill  not  be  dis- 
turbed if  there  is  evidence  mbstan- 
tially  supporting  the  same,    Paul  t. 
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plying  the  rule  as  to  conflict,  said:  "The  trial  court  decidfs  as  to 
facts,  the  court  of  review  (in  this  state)  as  to  questiotis  of  law 
only." 

This,  however,  is  not  a  correct  eipoaition  of  the  rule.  The 
supreme  court,  in  paadng  upon  questions  of  the  insufficjency  of 
the  evidence,  is  not  to  be  ^vemed  by  the  rules  reLating  to  the 
review  of  rulings  on  motion  for  nonsuit;  but  has  a  more  estended 
function.  The  idea  that  the  function  of  an  appellate  court  is  to 
pass  upon  questions  of  Iaw  only  is  without  foundation.  Strictly 
speaking,  the  only  thing  essential  to  the  exercise  of  appellate  power 
is  that  the  evidence  or  other  matter  passed  upon  by  the  appellate 
court  should  have  first  been  passed  upon  by  a  lower  court.  The 
appellate  court  is  to  review  the  action  of  the  lower  court.  But  no 
such  limitation,  as  that  the  review  is  to  be  cpnfined  to  questions  of 
law,  is  involved  in  the  notion  of  appellate  jurisdiction.  It  will 
not  be  disputed  that  the  court  of  chancery  in  England  exercised 
appellate  jurisdiction.  And  an  appeal  to  that  court  took  up  the 
whole  case,  and  the  chancellor  examined  the  pleadings  and  evi- 
dence, without  reference  to  the  findings  of  the  lower  court,  and 
directed  such  decree  as  seemed  proper.**    But  although,  in  strict- 

b7  tbe  trial  eourt  to  ascertain  whether 
it  is  Bufficient.  OravM  v.  Davenport, 
45  Colo.  270,  100  Pac.  129.  If  thera 
is  evidence  to  support  the  verdict  it 
mill  not  be  disturbed. 

So,  in  the  following  eases,  similar 
principles  are  upheld:  Nichols  v.  WlII- 
lama,  33  Mont.  552,  100  Pac.  969; 
Corneliua  v.  Washington  etc.  Co.,  52 
Wash.  272,  100  Pac.  727;  King  Co. 
-.  WbUtksej,  52  Wash.  206,  100  Pac. 


McPtierriD,  48  Colo.  522,  111  Pac. 
59;  if'attell  v.  QarSeld  etc.  Co. 
(Colo.),  Ill  Pae.  839;  More  v. 
O'Dell,  27  OkL  194,  111  Pac.  308  j 
German  Ina.  Co.  t.  Eerbertson 
(Colo.),  112  Pac.  690.  If  there  is 
aome  evidence  to  rapport  the  verdict, 
it  mil  not  be  disturbed  on  appeal, 
even  though  there  is  conflieting  evi- 
dence. Harrill  v.  Parkinson,  27  Old. 
528,  112  Fae.  9J0;  Merrill  v.  Stevens, 
61  Wash.  28,  112  Pae.  353;  He^kert 
v.  Uihcher,  61  Wash.  269,  IIB  Pae. 
365;  White  v.  Bailiff,  61  Wash.  383, 
112  Pae.  502.  A  verdict  is  conclusive 
on  appe&l  if  there  was  an^  evidence 
introduced  bj  the  suecessful  party 
rcasonablj  tending  to  support  it. 
Slade  V.  Utah  etc.  Co.,  (Or.),  113 
Pae.  433.  If  the  evidence  is  sufficJent 
to  support  the  findings,  they  will  not 
be  disturbed  on  appeal.  Pease  f. 
Clayton  (Wash.),  112  Pac.  B43.  A 
verdict  will  not  be  set  aside  on  ap- 
peal if  supported  bv  substantial  evi- 
dence. Geier  v.  Howells,  47  Colo. 
345,  107  Pae.  255,  27  L.  B.  A.,  N. 
S.,  TS6.  If  there  is  evidence  to  sap- 
port  the  verdict,  it  will  not  be  weighed 


320. 

»•  2  Danidl's  Chancery  Practice 
(Perkins),  p.  1562  et  »eq.  Our  system 
furnishes  an  instance  still  more  ei- 
trenie.  On  appeal  from  a  justice's 
caort  to  the  superior  court  the  whole 
case  is  tried  de  novo.  The  superior 
court  in  this  respect  takes  the  place 
of  the  county  court.  But  in  Town- 
send  V.  Brooks,  5  Cal.  52,  the  supreme 
court  said:  "The  argument  that  be- 
cause the  eauDty  court  js  authoriced 
to  try  these  cases  de  novo  on  appeal, 
such  a  trial  or  examination  is  an  ex- 
ercise of  original  and  not  appellate 
jurisdiction,  involves  a  contradiction 
of  terms,  and  is  not  warranted  bf 
reason  or  autnority," 
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ness,  it  is  not  incomistent  with  the  fonctions  of  an  appellate  court 
to  make  findings  upon  evidence  sent  up  from  the  court  bdow, 
our  supreme  court  has  decided  that  it  cannot  do  this.  And 
the  above-mentioned  interpretAtion  of  the  rule  as  to  c(mSict  is 
founded  upon  a  misapprehension  of  tlie  decisions  in  this  regard. 
It  has  been  decided  that  under  our  system  the  findings  of  fact  must, 
in  all  cases,  be  made  in  -the  court  below ;  that  such  findiugs  are 
conclusive  if  not  attacked  in  the  manner  pointed  out  by  the  statute ; 
and  that  the  supreme  court  will  never  examine  the  evidence  for 
ike  purpose  of  makijig  findingt  thereony  But  this  is  a  very  dif- 
ferent thing  from  examining  tlie  evidence  for  tlie  purpose  of  deter- 
mining whether  the  court  below  erred  ia  its  findings  thereon. 
Examining  the  evidence  for  the  latter  purpose  is  certainly  not  an 
exercise  of  original  jurisdiction  even  if  th«re  be  soma  confiict.  For 
all  the  evidence  was  before  the  court  below,  and  the  supreme  court 
determines  nothing  save  that  the  decision  of  the  court  below  is 
erroneous.  And  if  such  a  course  be  not  an  exercise  of  original,  it 
must  be  of  appellate,  jurisdiction.  It  is  true  l^at  the  old  common- 
law  courts  never  exMuined  the  evidence  as  ia  done  under  our  sys- 
tem. But  our  practice  is  as  much  unlike  the  oommon-law  practice 
as  it  is  unlike  that  prevailing  m  the  court  of  (^lahcery.*"  The 
system  is  sui  generis,  and  (so  far  at  least'  as  the  power  of  the  sn- 
{»reme  court  is  concerned)  noising  is  gained  by  resorting  to  the 
analogies  of  bygone  systems.  The  powers  of  the  supreme  court  are 
determined  by  bbe  Constitution  from  which  it  derives  its  being. 
And  there  ia  nothing  in  the  Constitution  to  the  effect  that  the 
fippellate  jurisdiction  of  the  supreme  oourt,  in  civil  cases,  is  con- 
fined to  mere  questions  of  Law.  The  implication  from  the  language 
used  is  the  other  way.    The  provision  ia  that  "the  supreme  court 

10  See  Heetion  £96,  pott.     And  we  from  a   -iudrment  is  heard  apon  tbe 

Board    of    Education    v.    Uertln,    92  .-judgment- roll  alone,  tbe  mAj  qnestion 

Cat.  209,  2S   Phc  7B0,  where  the  hu-  to  be  comidered  is,  whether  tlie  flnd- 

preme  court  aaid:  ings   of    fact    Bustain   tbe   jodgment. 

"Tbe   jurisdiction   of   thii   court   U  Whether  the  evidence  ia  BolBeient  to 

appellate,  and  not  original,  and  it  is  snslaia   the   flnujigs   cannot   be   con' 

the   function   of   s   court   of   original  side  red   upon   such   appeal,   except   in 

J'urisdictton  to  drtennlne  in  the  first  the  single  instance  wbsn  it  b  brought 

nataDce  whether  the  evidence  offered  here  upon  a  hill  of  esceptioni  on  an 

in  suppopt  of  an  issue  is  sufficient  to  appeal  taken  within  sixty  dajs  after 

sustain  that  issue.     This  court  cannot  the  renuiLioD   of  the  jodgment." 

pass   upon   that   question   until   after  !<>■  Which  as  above  stated  allowed 

the  trial  conrt  has  determined  it,  and  the  appellate  court  to  decree  upon  the 

then  onl;  in  a  proceeding  to  set  aside  evidence   brouifbt  up  from  the  lower 

■ucb  determination.    When  an  appeal  conrL 
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Bball  have  appellate  jurisdiction  in  all  oases  in  equity,  except  such 
as  ariae  in  justices'  courts;  alao  in  all  cases  at  law  which  involve, 
etc.,  also  in  aU  criminal  cases  ....  on  questions  of  law  alone."  *^ 
And  under  the  maxim  expressio  untus,  etc.,  it  would  seem  that  the 
restriction  of  the  appellate  jurisdiction,  in  criminal  cases,  to  ques- 
tions of  law,  implies  that  in  civil  cases  the  jurisdiction  is  more  ex- 
tensive. 

The  implication  of  the  Constitution,  therefore,  is  that  in  civil 
cases  the  supreme  court  shall  review  questions  of  fact  as  well  as 
questions  of  law.  But  however  this  may  be,  the  Constitution 
certainly  contains  no  prohibition  upon  tiie  review  of  questions  of 
fact.  Nor  is  there  anything  in  the  statutes  which  prohibits  the 
review  of  such  questions.  Turning  to  the  decisions,  it  appears 
that,  for  the  purposes  -of  the  rule  as  to  conflict,  there  is  no  distinc- 
tion between  eases  in  which  there  is  no  evidence  of  a  notarial  fact, 
and  oases  in  which  there  is  some,  but  cot  enough,  evidence  of  such 
fact.  Even  in  criminal  cases,  although  the  jurisdiction  of  the 
court  is  limited  by  the  Constitution  to  "questions  of  law  alone," 
the  rule  as  to  conflict  does  not  prevent  the  setting  aside  of  a  ver- 
dict although  there  is  some  evidence  in  its  support."  Id  this 
regard  Sanderscm,  J.,  in  his  concurring  opinion  in  People  v. 
Jones,"  said:  "I  concur  in  the  judgment  and  what  is  said  in  the 
opinion,  except  so  far  as  it  implies,  in  respect  to  the  jurisdiction 
of  this  court,  a  distinction  between  cases  where  tdiere  is  no  evidence 
of  a  material  fact,  and  cases  where  there  is  some  evidence,  but  not 
enough  to  sustain  the  verdict.  I  think  this  oourt  hag  jurisdiction 
on  appeal  in  criminal  cases  over  the  question  whether  the  verdict 
is  contrary  to  the  evidence  in  the  latter  class  of  cases  aa  well  as  in 
the  former."  And  this  language  is  supported  by  the  decisions. 
Thus  in  People  v.  Hamilton  ^*  the  supreme  court  set  aside  the  ver- 
dict, although  it  was  supported  by  the  direct'  testimony  of  the 
prosecutrix.  And  this  case  is  in  accordance  with  others,  decided- 
bo  th  before  and  afterward." 

"  California  Conititatioo  1979,  art.  "  SI  Cal.  563;  Camj,  C.  X,  eon- 

6,  Bee   4.     The   old   ConBtitution  con-  curred  with  Sandenon,  J.    There  does 

taised  EinilaT  language.  not  SMin  to  b«  anj  implication  to  the 

11  The   mle   as   to   conflict   appliea  contrary  in  the  opinion  of  the  court. 

in  eriminal  ai  well  as  in  civil  cases.  The  coneuiring  opinion  was  probabl; 

See  Peopio  v.  Aehnauer,  47  Cal.  98;  meretj  to  guard  againit  a  muconcep- 

People    T.     Manning,    48    Cat.    335;  tion. 

People  V.  Gill,  45  Cal.  385;  People  t.  "  46  Cil.  540. 

SimpBon,  50  Cal.  304;  People  v.  Moat-  "  See   People   v.   Ardafra,   SI   Cat. 

Eomerj,  63  Cal  S7S.  371;    People   v.   Benson,   0   Cal.   221^ 
45  Am.  Dec  SOB. 
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Now,  if  tlie  court  may  set  aaide  a  verdict  in  a  criminal  case, 
although  there  be  some  evidence  in  its  support,  notwithstanding' 
the  restriction  in  the  Constitution  a  fortiori,  it  can  do  90  in  civil 
cases  where  there  is  no  such  restriction.  And  that  it  may  do  ao 
is  shown  by  the  decisions.  Although  there  are  loose  dicta  to  the 
contrary,  there  are  many  decisions  in  which  the  court  has  set 
aside  the  findings  of  fact,  as  not  sustained  by  the  evidence,  although 
there  was  some  evidence  in  their  support.  Thus  in  Branson  v. 
Caruthers,"  where  the  question  was  whether  the  plaintiff  was 
in  the  employ  of  the  defendant  in  a  certain  capacity  at  the  time 
of  the  purchase  by  plaintiff  of  a  tax  title  to  defendant's  property, 
and  the  plaintiff  explicitly  denied  the  employment,  although  he 
admitted  a  different  employment,  but  the  defendant  contradicted 
this  testimony,  and  two  other  persona  testified  to  admissions  of  the 
plaintiff  that  he  was  in  the  defendant's  employment  in  the  capacity 
and  at  the  time  in  quration,  and  the  plaintiff  in  the  course  of  his 
testimony  contradicted  a  material  fact  which  he  had  sworn  to  in 
his  pleading,  and  the  court  below  found  that  there  was  no  such 
employment  as  claimed  by  the  defendant,  the  supreme  court  re- 
versed the  judgment,  saying:  "We  do  not  think  the  evidence  given 
under  the  circumstances  can  safely  be  relied  upon,  as  the  basis 
of  the  judgment  given  below  in  favor  of  the  plaintiff,  or  that  the 
finding  of  the  court  below  is  to  be  upheld  here  under  the  rule  in 
respect  to  findings  where  there  is  a  substantial  conflict  in  the 
evidence.'*  So  in  Guerrero  v.  Ballerino,"  where  the  question  was 
whether  the  defendant  Ballerino  was  the  person  for  whose  beneiit 
real  estate  sold  by  him  as  administrator  was  purchased,  and  he 
testified  that  ke  was  not  interested  in  the  purchase,  but  had  bought 
the  property  from  one  Yarrow,  who  bought  at  the  administrator's 
sale,  and  the  finding  was  in  favor  of  the  defendant,  the  supreme 
court  set  it  aside  as  not  sustained  by  the  evidence,  and  McKinstry, 
J.,  delivering  the  opinion,  said;  "Many  of  the  statements  of  the 
defendant  are,  in  themselves,  highly  improbable;  when  his  nar- 
rative brings  him  to  events  which,  according  to  ordinary  experi- 
ence should  be  known  to  others,  he  is  uncorroborated ;  in  an  im- 
portant respect  he  contradicts  an  allegation  of  his  verified  answer; 
in  one  matter  of  consequence  he  is  contradicted  by  the  witness 
Cohen ;  and,  if  we  can  attach  any  credibility  to  the  testimony  of 
the  plaintiff  Dolores  Guerrero  (not  directly  denied),  the  defend- 

1*  U  Cal.  STl.  "  4S   CaL   116. 
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ant  seemed  anxious  to  affinn  the  sale  to  Yarrow,  when  it  was 
Bo^ested  that  a  lai^r  sran  could  be  realized." 

So  in  Hutchinson  v.  Ainsworth,"'  which  was  an  action  to  reform 
a  wntten  instrument,  the  court  thus  expressed  the  doctrine : 

"The  conclusi(Hi  from  the  sum  of  all  the  authorities  on  the  sub- 
ject is,  not  that  relief  must  necessarily  be  denied  because  there  is 
a  conflict  of  testimony,  for  that  would  result  in  a  denial  of  justice 
in  some  of  the  plainest  cases  calling  for  such  relief,  but  that  upon 
all  the  proofs,  taking  the  facts  as  th«y  appear  to  the  court  after 
eliminating  testimony  unworthy  of  credence,  or  based  upon  mistake 
or  uncertainty,  as  in  other  cases,  the  mistake  must  be  established  in 
a  clear  and  convincing  manner,  to  the  entire  satisfaction  of  the 
court" 

So  in  Lind  v.  CIobs,'™  which  was  an  action  for  damages  for  crim- 
inal assanit,  the  supreme  court  held  that  where  the  facts  and 
circunratancea  militated  strongly  against  the  truth  of  the  evidence 
on  one  side  or  the  other,  the  court  would  diare^rd  the  rule  as  to 
conflict.  The  court  cited  a  number  of  cases  where  judgments  of 
conviction  in  trials  for  rape  had  been  reversed  under  like  circum- 
stances, the  court  saying  that  "a  conviction  upon  such  evidence 
wonld  be  a  blot  upon  the  jurisprudence  of  the  country  and  a  libel 
upon  jury  trials,"  and  that  "the  ends  of  justice  demand  that  the 
cause  shall  be  tried  anew."" 

So  similar  decisions  have  been  made  in  other  cases." 

In  order  to  reach  the  results  arrived  at  in  the  foregoing  decisions, 
the  court  must  have  weighed  the  testimony,  and  decided  tD  some 
extent  upon  its  credibility.  And  it  follows  from  these  cases,  as 
well  aa  from  the  reasons  above  adduced,  that  the  rule  as  to  conflict 
is  not  founded  upon  any  limitation  upon  the  power  of  the  court. 
The  reason  of  the  rule  is  that  the  supreme  court  has  no  opportunity 
to  aee  the  witnesses,  or  observe  their  manner  of  testifying.     And 

Its  73  CaL  45£,  2  Am.  St.  Sep.  823,  "  See  Fraoklin  v.  Dorlnnil,  28  Cal. 

15  Pac  82.  175,  87  Am.  Dec,  111;   Carpentier  v, 

lib  88  Cal.  6,  25  Pac  972.  Gardiner,  29  Cal.  160;  Walsh  v.  Hill, 

li  See    People    v.    Benson,    8    CaL  4i    Cal.   571;    Sullivan   t.   Moorehead, 

£21,    65    Am.    Dec.    506;    People    v.  99    Cal,    157,    33    Pac.  796;    and   see 

HamiltOD,    48    Cal,    540;     People    t.  eaaes   cited   in   notes   S   to   Sf,  nipra. 

Brown,  47  CaL  447;  People  V,  Ardaga,  to    like    effect. 

;  51  Cal.  371;  People  v.  Caatro,  flO  Cal.  A    judgment    wrong    on    any    hy- 

118 ;   People  v.  Fleming,  94  Cal.  308,  potheais,  and  without  any  basil  under 

29  Pae.  647;   People  v.  Durrant,  116  the  evidence,   muat  be  reversed.  Len- 

CaL  179,  48  Pao.  75;  People  V.  Kaiser,  ander   v.   Graces,   45   Colo.   246.   100 

119  CaL  456,  51  Pae.  702.  Pac.  403. 

Niw  Trlkl— lOa 
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since  the  jud^  and  jury  have  theBe  advantages,  it  can  easily  be 
seen  that  their  decision  ought  not  to  be  disturbed  unless  the  case 
is  reasonably  clear.  That  sach  is  the  foundation  of  the  rule  has 
often  been  stated.  Thua  in  Eimball  v.  Qearheart,*'  Baldwin,  J,, 
delivering  the  opinion,  said:  "It  is  almost  impossible  for  an  ap-. 
pellate  court  to  satisfy  itself  in  a  decision  upon  such  matters.  So 
much  depends  upon  the  manner,  bearing,  character  of  witnesses, 
and  the  peculiar  circumstances  which  the  transcnpt  fails  to  pre- 
serve, which  give  value  and  weight  to  testimony."  So  in  Ritter 
V.  Stock,"  Terry,  C.  J.,  delivering  the  opinion,  said:  "The  evi- 
deucd  on  the  qmstions  submitted  was  conflicting,  and  the  verdict 
depended  on  the  weight  which  the  jury  attached  to  the  testimony 
of  each  witness.  Upon  this  point  the  jury,  having  beard  the  tes- 
timony, and  observed  the  manner  of  the  various  witnesses  pro- 
duced before  them,  had  better  opportunities  of  formicg  a  correct 
judgment  than  Ae  appellate  coart  from  merely  reading  the  state- 
ment of  the  evidence,"  So  in  Eeane  v.  Canovan,*"  PieM,  C.  J., 
deliverinjr  the  opinion,  said:  "A  verdict  is  not  to  be  disturbed 
where  the  evidence  is  merely  conflicting.  The  jury  having  the 
witnesses  before  them  are  the  moat  competent  judges  of  the  weight 
to  be  attached  to  their  testimony ;  and  it  is  not  sufGcient  that  an 
appellate  court,  looking  at  the  testimony  as  it  is  written  down, 
would  have  come  to  a  different  conclusion."  S5  in  Rice  v.  Cun- 
ningham," Sanderson,  J.,  after  laying  down  the  rule,  said;  "We 
do  this  because  we  are  cut  off  from  those  important  aids  to  the 
attainment  of  a  correct  conclusion,  which  the  jury  and  the  conrt 
below  find  in  the  appearance  and  general  bearing  of  the  witnesses." 
So  in  Wilson  v.  Cross,'*  where  the  subject  was  thoroughly  con- 
sidered, Cunrey,  C,  J.,  delivering  the  opinion,  said : 

"Where  the  testimony  of  the  witnesses  is  conflicting,  the  result 
depends  mainly  upon  the  degree  of  credibility  to  which  they  may 
respectively  be  entitled,  and  of  that  the  jury  and  the  conrt  before 
which  such  witnesses  appear  have  an  opportunity  to  judge,  while 
this  court  has  not,  in  so  far  as  it  may  depend  upon  the  conduct 
and  bearing  and  upon  the  character  of  the  witnesses  for  intelli- 
gence and  integrity  exhibited  on  the  witness-staud."  So  in  Dickey 
V.   Davis,"   Crockett,  J.,   delivering  the   opinion,  said:  "In   this 

w  12  Ck).  27,  1  Morr.  Min.  Bep.  »  29  Cal.  492. 

61S.  **  33  Cal,  80. 

»  18  Cal.  102.  u  SB  CaL  608. 

1)  21  Cal.  291,  82  Am.  Dee.  TS8. 
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court,  when  there  is  a  Eobstantial  conflict  in  the  evidence,  we  de- 
cline to  set  aside  a  verdict  or  finding  of  facts  as  beii^  contrary 
to  the  weight  of  the  evidence,  solely  bec&ose  we  have  had  no 
opportfinlty  to  observe  the  manner  of  the  witnesses,  and  to  decide 
upon  their  credibility." 

Nor  does  this  position  depend  wholly  for  its  support  upon  early 
cases.  Late  ones  are  to  be  found  in  which  similar  views  were 
adopted  by  the  court     Thus  in  Andrus  v.  Smith***  thecourt  said: 

"The  evidence  was  to  some  extent  conflicting,  but  the  judge  of 
the  court  below  heard  it  as  it  fell  from  the  lips  of  the  witnesses. 
He  observed  their  conduct  and  manner  while  testifying,  and  was 
therefore  much  better  able  to  pass  upon  their  credibility  and  ar- 
rive at  the  truth  than  we  can  possibly  be  from  the  written  record." 

So  in  Reynier  v.  Elton,""  where  the  question  of  fact  imder  con- 
sideration was  the  identity  of  a  certain  witnees-tree  described  in 
sarveyor'a  notes,  it  was  said: 

"The  court  below  was  in  a  better  position  than  this  court  can 
be  placed  in  to  determine  whether  the  witness-tree  claimed  was 
genuine  or  not.  It  appears  that  the  surveyor's  mark  was  covered 
by  a  subsequent  growth  of  several  inches  in  thickness,  and  was  only 
discovered  by  cutting  in  and  removing  a  chip  or  chips  from  the 
tree.  The  chip  showing  the  surveyor's  marks  was  submitted  to 
the  inspection  of  the  trial  court,  and  by  this  iuspection  the  court 
was  no  doubt  aided  in  determining  the  question  of  the  genuine- 
ness of  the  alleged  witness-tree.  This  court  has  only  a  descrip- 
tion of  these  things  before  it,  and  from  this  we  cannot  say  that  the 
court  was  wrong  in  its  finding  as  to  the  comer,  but,  so  far  as  we 
can  see,  the  finding  was  correctly  based  on  the  preponderance  of  the 
evidence," 

So  in  Spitler  v.  Kaeding,"'  the  court  said; 

tf  133  Cal.  78,  65  Pac.  320.  Bitting  witboat  a  jury,  will  not  tw  ' 
ub  133  Cal.  304,  6S  Pftc.  743.  reverflsd  because  of  a  conflict  in  tbe 
tM  133  Cat.  500,  65  Pbc.  1040.  testimonj,  or  becaoM  the  greater 
The  followijig  language  made  me  numbei  of  th«  witnewei  bave  teatiSed 
of  in  the  recent  Waahiagtoa  ease  to  tbe  eoatrary.  Thers  if  a  perianal 
at  Hughes  T.  Flint,  61  Wath.  460,  eqaalion  in  all  trtoli  which  appellate 
112  Pac  633,  is  clearly  in  accord  courfjt  cannot  meruniTc,  and  verdicts 
with  tbe  California  deeiaioiiB:  "The  and  judgmeate  nould  in^ed  be  in- 
flnding  of  the  trial  judge  being  thus  secure  should  ttaoy  attempt  it."  And 
ntataiued  by  competent  testimony,  we  see  Jones  v.  Nelson,  61  Wash.  167, 
eould  not  OTermle  it  without  doing  112  Pac.  88,  where  it  was  held  that 
yiolence  to  a  rule  so  frequently  an-  tbe  opportunity  of  the  trial  judge  to 
nounced  by  this  court  to  need  no  see  and  hear  the  witnew  was  an  ad- 
citation  of  aiitboritjj  that  is,  that  vantage  suft 
the  findings  of  the  tnal  judge,  when 
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"The  judge  of  the  trial  coart  before  whom  the  witDesses  testify 
has  the  opportnnity  of  notiDg  their  maDner  and  appearance  while 
mider  ezaminatdon,  and  therefore  is  in  a  better  position  to  judge 
of  their  credibility  than  the  appellate  conrt.  Henc«  the  rule  that 
whereT€ir  there  is  a  substantial  conflict  in  the  testimony,  the  find- 
ing of  the  trial  court  will  not  be  disturbed." 

So  in  Howard  t.  Howard,*"  it  was  said ! 

"On  the  fa«e  of  the  testimony  there  is  enough  to  justify  the 
court  in  its  conclusion.  If  there  was  anything  in  the  manner  of 
plaintiff,  or  of  his  other  witnesses,  which  would  show  that  he  was 
merely  preparing  the  way  to  bring  this  action,  and  was  not  sin- 
cerely seeking  a  reconciliation,  the  trial  court  could  better  judge 
the  fact  than  we  can  here. ' ' 

So  in  Estate  of  Qianelli,***  the  court  said : 

"The  judge  of  the  court  below,  with  the  witnesses  ^ving  their 
testimony  before  him,  and  observing  their  demeanor  while  testi- 
fying, is  better  able  to  give  proper  weight  and  credibility  to  such 
evidence  than  is  the  appellate  tribunal.  This  fact  is  the  reason 
of  the  rule  that  where  there  is  a  substantial  conflict  in  the  evi- 
dence, the  finding  or  judgment  of  the  trial  court  will  not  be  dis- 
turbed. ' ' 

In  no  ease  that  has  been  noted  has  the  supreme  couft  specifically 
held  that  there  was  any  question  of  jurisdiction  involved.'"    It 


iH  134  Cal.  346. 

!■•  146  Cal.  139,  TS  Pae.  811.  And 
■ee  cases  cited  in  note  Bg,  tapra. 

And  «ee  Estate  of  Hajden,  149  CaL 
680,   87   Pbc.   275. 

8ee  note  25p,  below. 

•»t  The  following  wiU  illustrat*  the 
various  modes  of  stating  the  rulo: 
"There  was  material  evidence  in  sup- 
port   of   all   the   flndings and 

while  the  testimonj  of  defendant  eon. 
tradicts  that  of  plaintifF,  ....  still 
there  was  ....  onlj  that  material 
conflict  of  evideoce  which  placed  the 
deterrai nation  ol  the  fact  entirely 
within  the  province  of  the  trial  court." 
Edwards  v.  Lechleiter,  149  Cal.  677, 
87  Pae.  194.  "There  can  be  no  real 
question  here  (upon  the  point  in  is- 
sue) for  there  was  a  clear  conflict  in 
the  evjdencp."  Emerson  v.  Yosemite 
etc.  Co.,  148  Cal.  50,  85  Pac.  122, 
"The  evidence  on  the  subject  of  the 
existence  of  the  mistake  was  conflict- 
ing.    There  was  eridence  of  a  aab- 


stantial  character  io  support  a  finding 
....  this  evidence  is  conclusive  upon 
this  court."  UcQue  v.  Rommel,  148 
Cal.  S39,  S3  Pac.  1000.  "We  can- 
not say  that  there  was  no  reasonable 
ground  for  the  conclusion  reached  by 
the  trial  court,  and  therefore  cannot 
hold  the  conclusion  erroneous."  Es- 
tate of  Walker,  14S  Cal.  162,  82  Pac. 
770.  "The  evidence  upon  the  question 
being  conflicting,  the  finding  of  the 
trial  court  ....  is  conclusive  upon 
this  appeal."  Angio- California  Bank 
V.  Cerf,  147  Cal.  384,  81  Pac  1077." 
"As  the  evidence  was  conflicting  on  the 
material  points  in  issue,  it  was  for 
the  jury  to  uet ermine  what  credit 
ahoold  be  given  it.  They  determined 
that  the  evidence  in  support  of  rs- 
spondest's  position  was  the  more  cob- 
viitcing,  and  as  that  was  EulHeient  to 
support  their  verdict  we  cannot  di»- 
turb  it."  Patterson  v.  San  Francisco 
etc.  Co.,  147  Cal.  178,  81  Pac.  531. 
The  evidence  being  squsreljr  eonfliat- 
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is  true,  the  court  sometimes  makes  use  of  ^ireasions  whteli  may 
be  said  to  saggest  a  want  of  power  to  interfere  with  the  concln- 
sioDs  of  the  trial  coart  with  i-espect  to  issues  of  fact,  such  as  "the 
findiog  of  the  jury  under  the  conflict  is  condusive,  and  not  subject 
to  review  here,""*  "the  verdict  of  a  jury  or  the  finding  of  a 
trial  court  on  eonflictinig  testimony  cannot  be  reviewed,"  ""  "with 
the  conclusion  of  the  lower  court  on  conflicting  evidence  we  cannot 

inft,  the  court  below  was  juatifled  in 
findiDg  as  it  did,  and  would  have  been 
equally  juBtifled  it  the  evidence  had 
been  more  equailj  balanced.  Doble  t. 
UeDonald,  115  Cal.  S41,  79  Pae.  369. 
Different  conclosions  might  have 
been  drawn,  hut  it  eannot  be  aaid 
that  there  was  no  material  evidence 
to  iupport  the  conclusion  of  the  jury, 
Mernin  t,  Cory,  145  Cal.  573,  78 
Pae.  174.  The  finding  upon  coiuQict- 
ing  eridenee  is  conclusive  upon  tha 
appellate  court.  Schou  t.  Sotoyome 
Tnoe,  110  Cal.  251,  73  Pae.  8B6;  Am- 
brose T.  Hyde,  145  Cal.  555,  7B  Pae. 
64.  Upon  MnSicting  evideuce  the 
finding  of  the  trial  court  must  be  ac- 
cepted tu  correct.  Boland  v.  Oil  Co., 
145  Cal.  405,  78  Pae.  871.  We  can- 
not icterfera  with  a  finding  upon 
conflicting  evidence.  Gabriel  t.  Bank 
of  Suiauu,  145  Cat.  266,  78  Pae.  736; 
Stroud  V.  Thnmaa,  139  Cat.  274,  96 
Am.  8t.  Eep.  Ill,  72  Pae.  1008;  Hum- 
boldt etc  Soe.  V.  Dowd,  137  Ca\.  408, 
70  Pae.  271;  Roberts  v.  Burr,  135 
Cal.  136,  67  Pae.  46.  "This  court 
is  wamuted  in  interfering  with  the 
findings  only  when  it  cannot  be  seen 
that  they  are  contrary  to  all  the  evi- 
dence, and  that  there  ia  no  substan- 
tial evidence  in  anpport  of  them," 
Schroder  v.  Aden  etc.  Co.,  144  Cal. 
628,  78  Pae.  20.  "Under  the  wdl- 
*ettJed  and  oft-repeated  rule  that  the 
trial  court  is  tbe  final  arbiter  of  all 
quettiMis  of  fact  upon  which  there  is 
a  conflict  of  evidence,  we  cannot  dis- 
turb the  findings  if  there  is  substan- 
tial evidence  in  support  of  them." 
Vail  v.  FreeraaQ,  144  Cal.  356,  77 
P*c.  971.  The  evidence  is  sharply 
cooflicting,  but  there  is  evidence  suf- 
ficient to  support  the  finding.  Con- 
tinental etc.  Assn.  v.  Wilsoo,  144  Cal. 
776,  78  Pae.  254.  The  superior  court 
accepted  the  testimouy  aud  we  are 
not  at  liberty  tx>  disregard  it.    Betts 


V.  Southern  California  etc.  Exchange, 
111  Cal.  102,  77  Pae.  993.  The  evi- 
denee  is  in  irreconcilable  confiict  and 
on  these  matters  cannot  be  reviewed. 
Peterson  v.  Mineral  King  etc  Co.,  140 
Cal.  621,  74  Pae.  163.  There  is  evi- 
dence contrary  thereto  suflicient  to 
support  the  finding.  Bryant  v.  Broad- 
well,  140  Cal.  190,  71  Pae.  33.  Tha 
appellate  eourt  will  not  disturb  the 
action  of  tbe  trial  court  based  upon 
a  substantial  conflict  in  the  evidence. 
Sullivan  v.  Market  Street  By  Co., 
130  CaL  479,  69  Pae.  113.  There  is 
mich  a  conflict  here  as  to  preclude  us 
from  disturbing  the  finding  of  the 
jury.  Baker  v.  Borello,  136  Cal.  160, 
68  Pae.  591.  The  finding  of  the  trial 
court  will  not  be  disturbed  where  there 
is  a  substantial  conflict.  Quackenbush 
T.  Swortfiguer,  136  Cal.  149,  68  Pae. 
G90;  Miller  v.  Ballerino,  135  Cal.  566, 
67  Pae.  1016,  68  Pae.  600 ;  Welby  v. 
South  San  Francisco  ete.  Co.,  135  Cal. 
187,  67  Pae.  16;   Fender  v.  Bobinson, 

135  Cal.  26,  66  Pae.  969;  Goodwin  v. 
Feikina,  134  Cal.  564,  66  Pae.  793; 
Bone  V.  OphLr  Co.,  119  Cal.  293,  86 
Pae.  685.  Where  there  is  a  confiict 
of  evidence  the  fiudings  must  be  al- 
lowed  to  stand.     Bemardts  v.  Allen, 

136  Cbl.  7,  68  Pae.  110.  The  evidence 
was  highly  conflicting,  and  the  deci- 
sion of  the  trial  court  must  be  accepted 
as  correct.  Fitihugh  v.  Baird,  134 
Cal.  570,  66  Pae.  723.  The  evidence 
ie  conflicting  and  the  findings  must  be 
allowed  to  staud.  Moore  v.  Douglas, 
132  Cal.  399,  61  Pae  705.  Where 
there  is  conflict  In  the  evidence  it  is 
beyond  the  province  of  the  appellate 
court  to  reconcile  it.  Shafer  v.  WiUis, 
124  Cal.  36,  56  Pae.  835. 
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interfere,"*''  "we  cannot  interfere  with  a  finding  npon  conflict 
ing  eTidence,"**'  "we  have  no  power  to  interfere  with  the  find- 
ing on  conflict  of  testimony,""*"  and  similar  phraaeoI<^y ; "■  bnt 
such  language  cannot  be  accepted  as  a  correct  statement  of  the  troe 
principle  of  law  under  consideration.  It  cannot  be  said  that  the 
appellate  oonrt  cannot  review  a  finding  made  upon  conflicting 
evidence,  for  it  is  well  settled  that  it  is  alwayB  the  duty  of  the  court 
to  ascertain  whether  there  is  really  a  conflict,  and  if  w>,  whether 
there  is  substantial  support  to  the  finding  itself,  and  this  process 
necessarily  involves  a  review  of  the  evidence.  Nor,  as  above 
clearly  set  forth,  is  there  any  real  foundation  for  the  statement 
that  the  appellate  court  lacks  power  to  interfere  with  a  finding 
evea  though  there  be  a  conflict,  for  this  has  been  often  done,  and 
the  existence  of  the  power  never  seriously  questioned.** 

ment,  taken  within  lizt^  ^b^Tb,  and  Uie 
ground  for  Terersal  is  inaufficiene;  of 
the  eridenee,  the  appeltete  court  is 
called  upon  to  couaider  a.  question  of 
fact.  In  the  end  the  aame  thinfc 
18  done  in  both  c&Bes,  An  exercise  of 
diacietion  cannot  be  reviewed  other- 
viae  than  bj  considering  it  from  the 
atandpoint  of  the  trial  eoort,  and  this 
u  what  the  appellate  court  does.  Id 
both  caaea,  therefore,  the  appellate 
court  considers  oiilj  the  eridcDee  io 
support  of  the  flndinga.  This  evi- 
dence it  asBumeB  to  be  true.  It  either 
dieregarila  altogether  the  conflicting 
evidence,  or  it  assumes  aa  the  trial 
court  did,  that  it  is  false.  If  the 
evidence  in  support  of  the  findings 
substantially  aupports  tbem — if  the 
findings  are  such  as  a  reasonable 
mina  of  average  intelligence  would 
make,  they  will  not  be  dUturbed.  But 
the  same  thing  would  happen  if  there 
were  no  conflicting  evidence.  It  ia 
obvious,  therefore,  that  while  it  can- 
not be  said  that  the  question  is  ^ways 
one  01  law,  in  this  sense  the  rule  of 
conflict  is  strictly  jurisilietional.  But, 
in  this  sense,  also,  there  would  be  no 
rule  of  conflict  at  all.  _  It  would  be 
simpl?  a  rule  which  limits  the  ap- 
pellate court,  in  all  questions  of  fact, 
to  the  consideration  of  the  single  ques- 
tion, Is  tbere  any  substantial  support 
in  the  evidence  for  the  finding  made? 
and  demands  the  acceptance  by  the 
appellate  conrt  of  the  conclnsiona  of 
the  tri&I  court  as  to  the  credibili^  ct 


Mk  Riverside  etc.  Co.  v.  Bivereide 
Trust  Co.,  Its  Cal.  457,  S3  Pac.  1003. 

Ill  Gabriel  v.  Bank  of  Suisun,  14S 
Cal.  266,  78  Pac.  730;  Stroud  v. 
Thomas,  1-30  Cal.  274,  96  Am.  St. 
ftep.  lil,  72  Pac  1008;  Humboldt 
etc.  8oe.  v.  Dowd,  137  Cai.  408,  70 
Pac.  274;  Roberts  v.  Borr,  135  CaL 
158,    67    Pac.    46. 

mm  Humboldt  etc.  Boa.  v.  Dowd, 
137  Cal.  408,   70  Pac.  274. 


ciUd 


.    2Sf, 


"  In  some  of  the  more  recent  easea 
it  has  been  said,  obiter,  in  outlining 
the  distinction  between  the  province 
of  the  trial  court  and  that  of  the  ap- 
pellate court,  that  the  reason  of  the 
rule  was  jurisdictional,  as  well  as 
resting  in  the  difference  in  the  oppor- 
tunity of  determining  the  truth.  Id 
Baker  v.  Baker,  S  Cal.  App.  737,  100 
Pac,  802,  the  court  intimated  that  the 
appellate  court  was  limited  to  the  re- 
view of  the  <fueBtion8  of  law  alone  by 
the  Constitution,  thus  apparently  sus- 
taining tbe  dictum  of  Bauder  v.  Tyr- 
rell, quoted  above;  and  in  Whitaker 
V.  California  Door  Co.,  7  Cal.  App. 
757,  95  Pac  910,  quoting  from  Eeay 
T.  Butler,  95  Cal.  206,  30  Pao.  208, 
made  use  of  similar  language.  It  is 
true,  when  the  appeal  is  from  a  new 
trial  order  and  the  ground  is  insuf- 
ficiency of  the  evidence,  the  question 
for  review  ia  one  of  an  exercise  of  dis- 
cretion, and  that  is  a  question  of  law; 
bDt  when  the  appeal  is  from  the  judg- 
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From  ft  careful  examination  of  all  the  eases,  and  from  the  con- 
siderattons  above  sn^^ested,  H  is  believed  that  the  foUoiring  is  a 
correct  statemeat  of  the  rule,  viz.,  that  where  there  is  a  substantial 
conflict  in  the  evidence  the  supreme  court  will  not  disturb  the  verdict 
or  other  decision  of  fact  although  it  may  be  agaioKt  the  weight  of 
the  evidence ;  but  that,  if  it  appear  to  a  reasonable  certainty  that 
the  verdict  or  deci^on  was  wrong  upon  the  evidence,  it  will  be  set 
aside,  although  there  be  direct  testimony  in  its  support.  Perhaps 
as  good  a  statement  of  the  rule  as  can  be  given  (so  far  as  motions 
for  new  trial  are  concerned)  Is  that  a  motion  for  new  trial,  on  the 
ground  of  the  insufficiency  of  the  evidence,  is  addressed  to  the  dis- 
crebioa  of  the  court  below,  and  that  the  ruling  thereupon  will  not 
be  disturbed  except  for  an  abuse  of  discretion.*' 

Pico  V.  Cohn,  07  Cal.  258,  7  Pne.  flSOj 
Breckinridge  t.  Crocker,  68  Cal.  403, 9 
Pac.  4^8;  Tide  I«nd  Reclamation  etc, 
DiHt.  V.  Cunniagham,  71  Cal.  221,  16 
Pac,  711  (  Bennett  t.  Hobro,  72  Cal. 
178,  13  Pae.  473;  PaeiHc  Rolling  Mill 
Co.  T-  TeL  Hill  Co.,  79  Cal.  340,  21 
Pae.  S40)  Sharp  t.  Hoffman,  79  Cal. 
404,  21  Pac.  846;  Nally  t.  McDonald, 
77  Cal.  284,  19  Pac.  418;  Origsby  v. 
SchwBTz,  62  Cal.  278,  22  Pac.  1(K1; 
Croolw  V.  Miller,  8B  Cal.  35,  26  Pac 
615;  Bjorman  v.  Fort  Bragg  eta.  Co., 
92  Cal.  601),  28  Pac.  591 ;  Domico  v. 
CaHaiia,  101  Cal.  411,  35  Pac.  1024; 
Jonei  V.  Sanders,  103  Cal.  678,  37 
Pac.  649;  Mills  t.  Oregon  etc.  Co., 
102  Cal.  357,  36  Pac.  772;  Id  re  Car- 
riger,  104  Cal.  61,  37  Pac.  785;  Batei 
V.  Howard,  103  Cal.  173,  38  Pac.  715; 
Warner  v.  Thomas,  105  Cal.  409,  38 
Pac.  B60;  Prace  v.  Brown,  117  Cal. 
324,  49  Pac.  213 ;  Garton  v.  Stern,  121 
Cal.  347, 53  Pac.  904 ;  Condee  v.  Oyger, 
128  Cal.  646,  59  Pac.  26;  Bjibee  t. 
Dewey,  128  Cal.  322,  60  Pao.  847; 
Bledsoe  t.  Deciow,  132  Cal.  312,  64 
Pae.  397;  Blood  v.  La  Serena  etc.  Co., 
134  Cal.  361,  66  Pac.  317;  Estate  of 
Mot«,  136  Cal.  556,  69  Pae.  294;  Hol- 
tnm  T.  Uermania  Life  Ins.  Co.,  139  Cal, 
645,  73  Pac.  591 ;  Cooper  y.  B.  V.  W. 
Works,  145  Cal.  207,  78  Pac.  654; 
Cutten  T.  PeareaU,  146  Cal.  690,  81 
Pac.  25;  Beeve  v.  Colusa  etc.  Co.,  15a 
Cal.  99,  92  Pae.  89;  Baldwin  t.  Napk 
Wine  Co.,  1  Cal.  App.  21S,  81  Pac. 
1037.  The  cases  cited  in  note  39 
below  are  based  npon  the  same  prin' 
dple,  for  it  is  not  tmtf  to  difFerentiata 


I  and  the  trutb  of  the 
facta  swora  to,  and  this  mle  would 
not  be  affected  in  the  slightest  degree 
bj  ihe  fact  that  there  was  a  sabataa- 
tial  conflict  in  the  evidence.  It  would 
be  Bsaumed,  as  above  suggested,  that 
the  evidence  in  support  of  the  findings 
is  true,  and  that  in  conflict  therewith 

The  eonelusion  would  seem,  there- 
fore, to  be  a  proper  one,  that  if  a 
rule  of  conflict  is  to  be  recognixed. 
Other  than  to  saj  that  the  appellate 
court  will  disregard  all  evidence  in 
conflict  with  the  findings  made,  or 
Bssume  that  the  same  is  false,  ampls 
reason  for  it  is  to  be  found  in  that 
outlined  in  the  text.  But  a  reason  ia 
hardly  an  eaaential,  where  the  rule 
itself  is  so  well  established  and  widely 
understood. 

It  is  to  be  noted  that  even  if  the 
findings  are  held  to  be  without  ade- 
quate support,  the  conflicting  evidence 
does  not,  in  any  event,  enter  into  the 
eonaideration  of  the  court. 

"  See  Bronner  v.  Wettlar,  55  Cal. 
419;  Pierce  v.  Sehaden,  55  Cal.  406; 
Simpson  v.  P.  U.  L.  Ins.  Co.,  44  Cal. 
139;  Phelps  t.  Union  C.  M.  Co.,  39 
Cal.  407;  Hall  v.  Bark  Emily  Ban- 
ning, 33  Cal.  522 ;  Hawkins  v.  R^irh- 
ert,  28  Cal.  534;  O'Brien  v.  Brady, 
23  Cal.  243;  Quinn  v.  Kenjon,  22  Cal. 
82;  Walton  ».  Maguire,  17  Cal.  92; 
Peters  t.  Foss,  16  Cal.  357;  Burnett 
v.  V  hiteaides,  15  Cal.  35;  Weildle  v. 
Btaik,  10  Cal.  301 ;  Satage  v.  Scveeney, 
63  oaL  840;  Qerold  v.  Brunswick- 
Balke  Co.,  «7  CaL  12^  7  Pae.  306; 
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But  whatever  may  be  its  reason,  or  precise  application  and  limi- 
tation, the  rale  is  itself,  as  above  stated,  as  well  settled  as  any- 
thing caa  be.  It  applies  to  eases  in  eqoi^,  as  well  as  actions  in 
law."    It  applies  to  cases  tried  by  a  referee,*'  and  to  special  pro- 


diKretion  and  duty  when  acted  upon. 
And  sea  the  followiDg  criminal  cbsch: 
People  T.  HotJ;,  73  Cal.  241,  14  P«e. 
856:  People  v.  Lum  Yit,  83  Cal.  130, 
23  Pac.  228;  People  v.  Flood,  102 
CbI.  330,  36  Pac.  663;  and  cases  cited 
in  note  21,  above,  and  see,  alao.  Mo- 
tion 97,  iinl«. 

>■  Doe  T.  ValleJD,  29  Cat.  365;  Bit- 
ter V.  Stock,  12  Cal.  402.  And  see 
Bemmerl^  t.  Smith,  136  Cal.  5,  6S 
Pfte.  97,  where  it  waa  held  that  an 
adviaorj  verdiet  (which  was  appar- 
ently accepted  and  incorporate  in 
the  findings  of  the  court),  would  not 
be  disturbed  on  appeal,  where  the  evi- 
dence it)  conflicting,  and  the  eridence 
ufhin  which  it  is  based  la  in  direct 
line   therewith. 

The  rule  in  Montana  was  thus  ex- 
pressed: *'....  It  is  the  rule  in 
this  state,  now  too  well  established 
to  be  open  to  further  controversy, 
that  on  appeal  in  an  equity  case  the 
findings  of  the  trial  court  will  be 
sustained,  unless  it  appears  that  tha 
evidence  preponderates  against  sncb 
findings.  Bordeaux  v.  Bordeaux,  33 
Mont.  159,  80  Pac.  6;  Finlen  v, 
Heinze,  32  Mont.  354,  80  Pac.  918; 
Popff  V.  Alexander,  36  Mont.  82,  92 
Pac.   203,  565;   Watkina  v.   Watkins, 

39   Mont.    367,   102    Pac   860 

Furthermore,  the  trial  court  had  the 
advantage  over  the  members  of  this 
court  in  seeing  the  witnesses  on  tha 
stand,  hearing  them  give  their  testi- 
mony orally  and  observisg  their  de- 
meanor, and  was  therefore  in  a  much 
more  advantSK^ous  position  in  weigh- 
ing the  evidence  and  in  giving  credit 
where  credit  was  apparently  due." 
Rift  T.  Mason,  42  Mont.  232,  112 
Pac.   392. 

Obviously,  a  (listinction  is  here  ree- 
ognixed,  in  applying  the  rule,  between 
Uw  and  equity;  unless  the  use  of  the 
phrase,  "unless  it  appears  that  the 
evidence  prepondei&tes  against  such 
findings,"  is  an  inadvertence.  Tba 
language  carriee  with  it  an  intima- 
tioQ  that  the  appellate  court  ma^ 
weigh  the  eridence.    That  it  eaunot 


do,  unless  it  preponderates  ao  sbarply 
against  the  verdict  or  the  finding 
made  aa  to  take  the  case  out  of  the 
operation   of   the   rale. 

In  Consolidated  etc.  Co.  t.  8tn>- 
thers,  41  Mont.  551,  111  Pac.  ISO,  tlto 
name  language  waa  made  use  of  a» 
that  quoted  above  from  Kif t  v.  Maoon. 
After  referring  to  the  well-known 
argument  aa  to  the  more  advanta- 
geous position  of  the  trial  jadge  to 
weigh  the  evidence  and  determine  the 
credibility  of  witnesses,  the  court 
said:  "Under  such  circumstances  thia 
court  has  repeatedly  refused  to  inter- 
fere. Not  only  so,  but  it  is  the  rule 
now  too  well  established  in  this  state 
to  be  longer  open  to  dispute,  that 
this  court  will  accept  the  findings  of 
the  trial  court  in  equity  proceedings, 
unless  the  appealing  party  can  show 
that  the  evidence  prepondentea 
against  SDch  findings.  Quirk  v.  Bieh, 
40  Mont.  552,  107  Pae.  821 " 

This  would  seem  to  settle  the  qnea- 
tion  so  far  as  Montana  is  concerned. 
The  rule  is  not  materially  different 
in  Washington.  There  it  has  been 
held  that  the  appellate  court  tries  an 
equity  case  de  novo.  Pacific  Lumber 
etc.  Co.  T.  Dailey,  00  Wash.  S66,  111 
Pac.  889.  In  this  case,  where  the  re- 
epondents  sought  to  apply  the  rule  of 
conflict,  the  court  said:  "If  this  state- 
ment {that  conflict  applied]  were  true, 
appeals  in  equity  easea  would  be  use- 
less. Such  cases  are  tried  here  de 
novo.  While  it  ie  tme  that  thU 
court  will  irive  doe  and  proper  weight 
to  the  findings  of  the  tflal  court  upon 

rations  of  fact,  it  is  likewise  true 
t  it  has  an  independent  duty  de- 
volved upon  it  by  law  to  review  and 
weigh  the  evidence.  If  the  judgment 
in  this  case  depended  upon  oral  testi- 
mony a  I  one,  ne  would  be  loath  to  dis- 
turb the  conclusion  of  the  trial  court" 
In  this  case  the  court  disregarded 
the  decision  of  the  trial  judge  on  the 
ground  that  the  latter  was  in  error 
aa  to  its  finding  of  fact,  or  "conclu- 
sion," etc.  In  Holden  v.  Bomamo,  61 
Wash.  458,  112  Pae.  489,  tho  court 
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ceedings;  *°  and,  as  heretofore  intimated,  it  makes  no  difference  in 
the  applieation  of  the  role  that  the  new  trial  motion  was  passed 
upon  by  the  judge  who  tried  the  case,  or  by  his  successor.*^  So  it 
has  been  applied  to  the  determination  of  the  facts  arising  in  pro- 
eeedings  under  sections  652,  Code  of  Civil  Procedure,  and  1174, 
Penal  Oode,  for  proving  exceptions;*'*  to  a  decision  of  the  trial 
court  npon  a  charge  of  irregularity  of  the  adverse  party,"^  of 
misconduct  of  jurors,"'  and  of  district  attorney  and  judge ;  *'*  to 

Co.  T.  Water  ate.  Co.  (Colo.),  m 
Pac.  610. 

A  report  of  a  ma«ter  apon  conflict- 
ing evidenca  will  not  b«  Mt  agide 
uiuew  it  eleBTlf  appear*  that  lie  h&a 
fallen  into  erroT.  Paulter  t.  Manuel, 
2S  OkL  S9,  108  Pac.  74». 

*o  Appeal  of  Piper,  32  Cal.  530. 

11  Rice  T.  Canningham,  29  Cal.  492; 
Hawkins  v.  Beichert,  2S  Cal.  S34; 
Altsohul  V.  Doyle,  «  Cal.,  535;  Maoy 
T.  Davila,  48  Cal.  646;  Blum  t.  Sunol, 
63  Cal.  341;  Wihoii  v.  Cal.  C.  B.  E. 
Co.,  94  Cal.  168,  29  Pae.  861,  17  L. 
R.  A.  685;  Beay  v.  Butler,  95  Cat, 
206,  30  Pac.  20S;  Joae*  *.  Sanders, 
103  Cftl.  678,  37  Pae.  649;  Qarton  v. 
Stern,  121  Cal.  347,  53  Pac.  004; 
Churchill  t.  Flournoy,  127  Cftl.  355, 
59  Pac.  791;  Hausmatin  ».  Sutter  St 
Ry.  Co.,  139  Cal.  174,  72  Pac.  905; 
Whitalter  v.  California  Door  Co.,  7 
QiL  App.  757,  95  Pbc.  910;  Wend- 
ling  «tc.  Co.  T.  Olenirood  etc.  Co.,  153 
Cal  411,  85  Pac.  102B. 

With  reapect  to  this  propoiition,  it 
would  seem  to  indicate  that  the  rule 
i*  not  based  upon  the  reason  so  often 
^ven,  and  advanced  in  the  text.  But 
It  ia  to  be  remembered  that  tbe  ques- 
tion in  tbe  case  of  an  appeal  from  ft 
new  trial  order  it  not  one  of  insuffi- 
ciency of  the  evidence,  primarily,  but 
is  one  of  exercise  of  discretion,  and 
fts  intimated  io  note  25p,  above,  tbe 
rule  of  conflii^t  may  be  said  to  have 
a  secondary  application. 

sip  In  re  Howard,  108  Cal.  31,  40 
Pac.  1043. 

>ib  piercy  v.  Pieroy,  149  Cal.  183, 
86  Pac.  507. 

lie  People  T.  Sullivan,  129  Cal.  557, 
62  Pac.  101. 

114  People  V.  Bashing,  130  Cal.  449, 
80  Am.  St.  Bep.  141,  62  Pac  742. 
In  Johnston  v.  Brown,  US  Cal.  694, 
47  Paa.  686,  it   was  iLeld  that  Um 


nid;  "  .  .  .  .  Furthermore,  in  the 
ftbsenee  of  ft  atatement  of  facta,  we 
must  presDme  that  tbe  testimony  sup- 
ports the  finding[s,  and  would  deem 
tbe  complaint  amended,  if  need  be. 
We  are  further  of  opinion  that  the 
findings  support  the  decree,  but  if 
they  do  not,  tbat  fact  of  itself  af- 
fords no  ground  for  reversal.  This  is 
an  equity  case  and  no  Sndinga  were 
necessary.  In  such  cases  it  is  only 
where  the  findings  are  complete  in 
tbemaelves,  and  show  afflrmatively 
that  a  different  judgment  should  faave 
been  rendered,  that  this  court  will 
interfere  or  reverse  the  judgment  of 
the  trial  eonrt.  Clambey  v.  Copland, 
52  Wash.  580,  100  Pac.  1031,  and 
easaa   there   cited." 

In  Oregon,  equity  causes  are  tried 
anew  in  the  supreme  court,  without 
reference  to  the  findings  of  tbe  trial 
court,  which  are  regarded,  if  con- 
sidered at  all,  as  nierelv  advisory. 
Edmunds  v.  WeUing  (Or.),  110  Pae. 
533.  Tbe  practiee  is  outlined  in 
Boutherlin  t.  Bloomer,  50  Or.  398, 
93  Pae.  135;  and  see  Gentry  t.  Paeifie 
etc.  Co.,  45  Or.  233,  77  Pac  115; 
Powers  V,  Powers,  46  Or.  479,  80  Pac. 
10S8;  Wallenberg  t.  Minard,  37  Or. 
621,  62  Pae.  532;  Baines  t.  Coos  Bay 
etc.  Co.,  41  Or.  135,  68  Pac.  3B7. 

To  the  extent  suggested,  therefore, 
tiie  statement  of  the  text,  that  tbe  rule 
applies  to  appeals  In  equity  eanaee, 
must  be  re^rded  as  subject  to  a 
slight  modification, 

"  Bitchie  V.  Bradshaw,  5  Cal.  2ZS; 
Knowles  v.  Joost,  13  Cal.  620;  Brady 
y.  Brown,  20  Cal.  520;  Noonan  v. 
Hood,  49  Cal.  293;  Jackson  v.  Puget 
Sound  Lumber  Co.,  123  Cal.  97,  55 
Pac.   T88., 

Also,  Miller  v.  Canghren,  59  Wash. 
654,  110  Pae.   32;   New  Cache  etc 
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the  determinatioii  of  a  qaestion  aa  to  the  bias  of  the  sheriff  who 
avunmoned  the  trial  panel ;  "*  to  the  determination  of  a  question 
as  to  the  date  of  service  of  a  notice  of  appeal ;  *"  and  to  many 
other  matters  collateral  to  the  main  coutse  of  the  litigation.*'*  It 
applies  to  expert  testimony,""  and  to  legal  presumptiona  when 
they  take  the  place  of  and  are  treated  as  evidence  of  facts  the 
ascertainment  of  which  is  the  object  of  legal  procedure," 

mla  ai  to  conflict  would  be  applied 
to  the  disqualifleatioD  of  a  judge  to 
■it  at  the  trial  of  a  case  under  tho 
proviaionB  of  section  170  of  tho  Cali- 
fornia Code  of  Civil  Procedare. 

»■  People  T.  Hartman,  130  CaL 
487,  62  PttC.  823. 

»"  Where  there  was  a  motion  to 
diBmisi  beeauge  the  notice  of  appeal 
was  not  served  until  after  the  under- 
taking on  appeal  had  been  filed. 
Coonan   v,   Loewenthal,   122   Cal.    72, 

54  Fac.  3SS.  And  aa  to  the  eerviea 
of  the  summonB  on  a  motion  to  va- 
cate a  default  for  failure  of  service. 
Mott  Iron  Works  ».  Plumbing  Supply 
Co.,  113  Cal.  311,  45  Pac.  683.  And 
it  has  been  applied  la  otber  cases  of 
Bpplicatioofl  for  relief  from  the  effect 
of  defaults.  Morton  v.  Morton,  117 
Cat.  443,  49  Pac.  557;  Merchants'  etc. 
Co.  V.  Lob  Angeles  etc.  Co.,  128  CaL 
619,  61  Pac.  277. 

"t  The  rule  baa  been  applied  to  k 
finding  of  an  ultimate  fact  from  a 
stipulate  statement  of  evidentiary 
facts,  where  the  statement  would  sup- 
port a  reasonable  inference  either 
waj,  and  the  flnding  is  supported  by 
a  reasonable  inference  from  tbe  evi- 
dentiary facts  recited  in  the  state- 
ment. Crismsn  v.  Laaterman,  14ft 
Cal,  647,  117  Am.  St.  Rep_.  167,  87 
Pac  S9.  It  has  been  applied  to  the 
determination  of  questions  of  fact 
arising  out  of  motion  to  change  the 
place   of    trial.     Creditors    v.    Welch, 

55  Cat.  46ft  1  Hastings  v.  Keller,  69 
Cal.  606,  11  Pac.  218;  Daniels  v. 
Church,  96  Cal.  13.  30  Pae.  798 ;  Lad- 
wig  V.  Harry,  126  Cal.  377,  58  Pac. 
858;  also  see  I^akesliore  etc.  Co.  v. 
Modoc  etc.  Co,,  108  Cal.  261,  41  Pac. 
472;  Bowers  t.  Mndoc  etc.  Co.,  117 
Cal.  50,  48  Pac.  979;  Brown  v.  San 
Francisco  Bav.  Union,  122  Cal.  648,  SS 
Pac.  SSS.  It  bas  been  api>lied  in 
many  will  contests.  Bee  particularly. 
In  re  Wilson,  117  CaL  262,  49  Pac 


172,  711;  Estate  of  Olmitead,  122 
Cal,  224,  54  Pac.  745;  Estate  of  Doo- 
little,  153  Cal.  29,  94  Pac.  240.  It 
has  been  applied  to  the  decision  of 
the  trial  court  upon  the  question  of 
fact  as  to  whether  an  order  holding 
a  defendant  on  a  murder  charge  to 
answer,  under  section  872  of  the 
Penal  Code,  was  duly  made  as  a  pre- 
requisite to  the  valid  filing  of  an  in- 
formation. People  V.  Siamsen,  153 
Cal.  367,  96  Pac.  863.  It  bas  been 
applied  to  a  question  of  tbe  value  of 
the  services  of  an  attorney  of  an  es- 
tate in  probate  proceedings.  In  re 
Levinson,  108  Cal.  450,  41  Pac.  483, 
42  Pae.  479.  Referrinir  to  the  clerk 
as  a  tribunal  provided  D^  statute  for 
the  justification  of  sureties  on  appeal 
and  other  undertakings,  the  supreme 
court  in  Kreling  v.  Kreling,  118  Cal. 
45B,  48  Pac.  383.  said:  "It  is  a  gen- 
eral rule  that  where  a  fact  to  be  de- 
termined rests  upon  conflicting  testi- 
monv.  or  the  weight  of  evidence  or 
the  credibility  of  witnesses,  the  deci- 
sion of  the  tribunal  to  whom  it  has 
been  intrusted  will  be  accepted  as 
correct."  But  this  languaga  must  be 
accepted  as  obiter  in  this  connection, 
aince  no  provision  was  ever  made  for 
the  review  of  the  clerk's  action  in  this 
respect,  either  by  the  trial  or  appel- 
late court  See  Boyer  v.  Superior 
Court,  110  Cal.  401,  42  Pae.  892. 

»»  Barker  t.  Qould,  122  Cal.  240, 
54  Pac.  845. 

*■  Legal  presumptions  constitute 
evidence,  and  may  support  findings 
notwithstanding  evidence  to  tbe  con- 
trary, and  such  findings  will  be  sus' 
tained  upon  appeal  under  the  rnle  as 
to  conflict  of  evidence.  See  People  v. 
Milner.  122  CaL  171,  54  Pac.  833; 
SartaiUe  v.  Calmon,  142  Cal.  851,  78 
Pac,  497;  Adams  v.  Hopkins,  144  CaL 
19,  77  Pac.  712;  Moore  v.  Gould,  151 
Cal.  723,  91  Pac.  616;  People  v. 
Siemsen,  1S3  CaL  387,  93  Pa«.  863. 
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As  abore  et&ted,  where  there  is  no  sabstaotial  conflict  in  the  testi- 
KtonT'  upon  any  material  point,  and  the  verdict  or  finding  is  against 
the  evidence  upon  such  point,  it  will  be  set  aside  by  the  supreme 
court.  This  is  upon  the  presfumption  that  the  witness  toM  the  truth. 
But  this  presumption  may  be  rebutted  by  the  improbability  of  what 
is  testified  to,  or  by  contradictions  in  the  testimony.  This  was 
clearly  stated  by  Baldwin,  J.,  in  Blankman  v.  Yallejo.**  In  that 
case  the  only  testimony  upon  one  of  the  material  points  was  the 
deposition  of  one  Adler.  The  court  below  found  against  his  testi- 
mony, and  the  supreme  court  sustained  the  finding,  saying:  "We  do 
not  anderstand  that  the  credulity  of  a  court  must  necessarily  corre- 
spond with  the  vigor  and  positiveneas  with  which  a  witness  swears. 
A  court  may  reject  the  most  positive  testimony  though  the  witness 
be  not  discredited  by  direct  testimony  impeaohing  him  or  contra- 
dicting his  statements.  The  inherent  improbability  of  a  statement 
may  deny  to  it  all  claims  to  credibility."  So  in  Crook  v.  For- 
syth,** where  the  burden  of  proof  was  upon  the  defendant,  and  his 
testimony  contained  disorepancies,  and  the  finding  was  against  his 
testimony,  the  supreme  conrt  sustained  the  finding,  saying:  "There 
was  a  conflict  in  the  testimony,  and  it  was  all  the  more  fatal  for 
being  intestine."  The  mere  fact,  therefore,  that  the  testimony  in 
a  record  is  all  one  way,  and  the  finding  is  against  the  testimony,  is 
not  sufficient  of  itself  to  require  a  reversal;  for  it  may  be  so  im- 

Bttt  disputable  infereiieM,  while  evi-  the  determination  of  the  trial  court, 
deuce,  eonititute  evidence  of  the  and  that  where  tbere  was  a  gubatan- 
weakeat  and  least  satiafactory  kind,  tial  conflict  on  this  point,  the  find- 
Mud  are  allowed  to  atand,  cot  ing  of  the  trial  court  would  not  be 
against  the  facta  thej  represent,  disturbed  on  appeal.  See  Wadleigh 
but  in  lieu  of  proof  thereof,  and  v.  Fbelps  I4S  Cal.  627,  87  Pac.  93; 
proof  of  faots  contiarj  to  the  pre-  and  see  Mahoney  v.  Boitwick,  96 
■omption  does  not  raise  a  conflict  of  Cal.  S3,  31  Am.  -St.  Sep.  175,  30  Pac. 
evidence  but  aimplj  overcomes  and  1020;  Peunej  v.  Simmons,  99  Cal. 
dispels  tJie  presumption.  Saviugfs  380,  33  Fac.  1121;  Sherman  v.  Sao- 
ts  Loan  Society  v.  Buraeit,  lOfl  Cal.  dell,  106  Cal.  373,  39  Fac.  797; 
SU,  39  Pac.  922;  People  v,  Milner,  Couts  v.  Winston,  153  Cal.  686,  96 
122  Cal.  171,  54  Pac.  833,  Fac.  357. 

Thus   where   the   question  was   as  In    People   v.    Slemsen,    153    Cal. 

to   whether  a  deed   absolute   on   its  3S7,    95   Pac.    863,    the   presumption 

face  wae  what  it  purported  to  be,  or  was  that  official  duty  bad  been  per- 

whether  it  was  in  fact  intended  as  formed,    and    that    a    writing    was 

a   mortgage,    it    was    held    that   al-  truly    dated,   and    this   presumption 

though   the   evidence   should   be   en-  was   held  to  establish   a  aubstantial 

tirely   plain    and    convincing   to    be  conflict, 

allowed  to  prevail  over  the  presump'  •>  15  Cal.  638. 

tioo    of    law,    the    qaestion     as    to  ■*  SO  Cal.   662;   approved  In   Ber- 

whether  it  waa  really  of  this  char-  nal  v.  Wade,  46  Cal.  663;  Brock  v. 

acter   or   sufficiently  strong  to   pro-  Fearsoi^  &7  Col.  SSI,  26  Pse.  963. 
dnee  conviction  was  a  question  for 
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probable  as  to  be  unworthy  of  belief."  Bat  where  the  evidence 
appears  to  be  unworthy  of  belief,  and  was  sustained  by  the  finding, 
the  supreme  court  may  direct  &  new  trial**  And  it  has  been  held 
that  the  rule  as  to  conflict  has  no  application  to  a  case  where  the 
findings  point  to  facts,  which,  even  if  true  and  uncontradicted,  or 
even  if  admitted  without  a  conflict,  are  not  sufficient  to  sustain  the 
same.  It  applies,  aa  has  often  been  said,  only  to  cases  where  the 
finding  is  properly  sustained  by  the  facta  which  point  to  it."" 

Where  there  is  no  conflict,  but  the  judge  or  jury  has  drawn  an 
erroneous  deduction  from  the  evidence,  it  would  seem,  upon  prin- 
ciple, that  such  deduction  ought  not  to  be  protected  by  the  rule, 
but  it  ia  probable  it  would  be  so.  The  cases  are  not  entirely 
in  harmony,*"*  bat  the  more  recently  decided  hold  that  "when  the 
facts  necessary  to  sustain  the  judgment  do  not  naturally  follow 
aa  a  necessary  sequence  from  the  probative  facts,  but  must  depend 
upon  inferences  to  be  deduced  therefrom,  it  is  exclusively  the 
province  of  the  trial  court  to  make  those  deductions  and  fiad  the 
facts,  as  to  where  the  evidence  itself  is  confiicting."  *** 

Where  the  testimony  of  witnesses  is  opposed  to  a  recital  in  a 
written  iustnunent  not  amounting  to  an  estoppel,  no  general  rule 
can  be  laid  down, — sometimes  the  testimony  will  be  sustained,"  and 
sometimes  tiie  recital.** 

It  is  said  that  excessive  damages  as  a  ground  for  a  new  trial  is 
practically  included  in  that  of  insafficiency  of  the  evidence.*"    The 

*■  Even   in  such   eaie,   therefore,  and    thoM    in    conflict    therewith, 

the  court  must  wei^h  tba  teetimonr  falie. 

Be  agaicBt  the  flnding,  and  to  eonie  sn  in  National  Gold  Bank  t.  Ue- 

extent   decide   aa   to   its   credibility.  Doneld,    51    Cal.    fli,    21    Am.    Sep. 

And    tbis   would    Beem   to   make   in  ggy^    guui,    an    arroneouB    dednetioa 

favor    of    the    concIoBions   with    re-  ^^b    made    the    ground    for    a   new 

■pect  to  the  application  of  the  rule  (,iai.     The    caieB    of    McKeever    t. 

which  have  above  been   annonnced.  Market  at.  By.  Co.,  69  Cal.  2M;  and 

The  cHBcs  of  Sonoma  v.  Stofen,  123  Porter  v.  Pico,  85  Cal.  185,  Beem  to 

Cal.  32,  57  Pac.  681,  and  in  a  minor  jje  the  other  way 

degree,   People   v.   Milner,    122   Gal.  ,.,  p.   ,.„      '     „„.  ..,„    „ . 

1-?    cl    u  -     311     .r,.!    aJ,.:^r,.   ai»  Cauhape    T.    Security    SaTingn 

1/1,   54   Pac.   833,   and   Savinga   etc.  „,„.     ,,.  X,    „    ..  p,/  „,„.  ,», 


BttQlt,  118  C«l.  82,  50  Pae.  ; 
see  Nevilla  v.  Moore  Mining  Co.,  135 
Cal.  561,  67  Pac.  1054;  and  aee  lec- 
tion  285,  ante. 


8oc.  V,  Burnett,  106  Cal.  514,  : 

922,  illustrate  this  position;  and  see, 

also,   cases  cited   in    note   B   et   eeq., 

a«  Ai    was    done    in    Guerrero    v.  "  Pranklio    v.    Dorland,    SB   Cal. 

Balleniio,  48  Cal.  118;  and  in  Bran-  ^^5,  87  Am.   Dec.  111. 

eon  V.  (Jaruthers,  49  CaJ.  374.  «»  French  Bank  v.  Beard,  54  Cal. 

M>  See    People    v.     O'Brien,    106  480.     !□   tbis    case   the    recital   w«i 
Cal.    104,    39    Pac,    325.     As    above  corroborated   to   some    extent,   how- 
stated,  the  facts  which  point  to  the  ever, 
finding  will  be  assumed  to  be  true,  *«■  See  section  94,  onto. 
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mle  is  weU  settled  that  both  groancts  rest  in  the  diseretion  of  the 
trial  court,  and  an  exercise  of  that  discretion  will  not  be  disturbed 
except  for  its  manifest  abuse. **^  It  would  seem,  therefore,  that  the 
test  of  abuse  of  discretion  would  depend  as  much  upon  the  rule  of 
conSict  in  the  on«  case  as  in  the  other.  It  has  been  held  that  in 
neither  case  will  the  appellate  court  consider  what  its  own  decision 
would  have  been  as  such  a  test,'""  and  that,  as  to  the  question  of 
excessive  damages,  the  appellate  court  would  not  disturb  an  order 
of  the  trial  court  on  a  motion  for  a  new  trial  for  a  mere  diSereuce 
of  opinion  as  to  whether  the  verdict  was  or  was  not  the  result  of 
passion  or  prejudice  any  more  than  the  trial  court  would  feel  called 
upon  to  disturb  the  verdict  of  the  jury  because  of  a  like  difference  of 
opinion,  in  the  absence  of  manifest  passion  or  prejudice."*  The  ap- 
pellate court  might  be  disposed  to  regard  a  verdict  as  emioently  rea- 
sonable  and  proper,  but  would  not  for  this  reason  feel  impelled  to 
reverse  an  order  of  the  trial  court  granting  a  new  trial  on  the  ground 
of  excessive  damages.  As  to  what  should  be  regarded  as  a  fair  test 
of  abuse  of  discretion  no  definite  expression  is  available;  but  in 
this  connection  it  may  be  noted  that  the  appellate  conrt  is  naturally 
loath  to  disturb  orders  granting  motions  for  new  trial,  and  unless 
such  an  order  is  based  upon  some  legal  proposition,  which  may  be 
considered  in  itself,  a  stronger  showing  is  required  to  justify  the 
court  in  interfering  with  it  than  with  an  order  refusing  the 
motion."* 

The  question  of  substantial  conflict  in  the  evidence  is  in  no  way 
dependent  upon  the  greater  number  of  witnesses  on  one  side  and 
the  limited  number  on  the  other."' 

The  rule  as  to  conflict  does  not  apply  in  the  court  below.  The 
jndge  of  such  court  should  set  aside  the  verdict  whenever  it  is 
against  the  weight  of  the  evidence,  notwithstanding  the  fact  that 
there  ia  a  substantial  conflict  in  the  testimony.'*    And  this  has  been 

■»•  See  note   27,  tupra.    And  see  UcPheraoa,    104    Cftl.    165,    37  Pae. 

Doolin    V.    Umnibai   Gable   Co.,   125  8U. 

Gal.  Ill,  57  Pac.  774.  »  Dickey   v.   Davie,   39   Cal.   SOS; 

»8=  See     People     v.     OoldB^ortby,  Sherman   v.   Mitfihell,   46    Cal.   576; 

130  Cal.  600,  62  Pac.  1(>T4;   and  we  Irving  v.  CunDingham,  58  Gal.  306; 

BeetioD  2Sg,  poit,  as  to  the  general  Maion  v.  Austin,  4S  Cal.  385;  Haw. 

t«Bt  of  abaae  of  discretion.  kina  v.  Abbott,  40  Cal.  639;  Gurtisa 

»M  See    Lee    v.    Southern    Paciflo  v.  Starr  &  Go.,  85  Cal.  376,  24  Pac. 

Co.,  101  Gal.  118,  35  Pac.  572.  806;    Bjorman    v.    Fort    Bragg    etc, 

»«•  See  Coonej  v.  Furlong,  68  Gal.  Co.,  92  Cal.  500,  28  Pac.  591;  Klop- 

520,  6  Pac.  388.  per   v.   Levy,   98   Cal.   S25,   33   Pae. 

>M  Se«  Broder  v.  Conklia,  121  Cal.  444;    Domico    v.    Caasaaa,    101    CaL 

282,  S3  Pac.  669;  and  also  Grant  v.  411,  35  Pac.  1024;  Jonea  v.  Sandem, 
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9  upoQ  the  motion  did 


held  to  apply  even  where  the  jud^  who  p 
not  preside  at  the  trial.** 

§  289.  An  EzerdM  of  tha  Discretion  of  th«  Oonrt  Below  will 
be  Disturbed  Only  tor  an  Abuse  of  Discretion. — There  are  maiijr 
matters  that  are  wisely  left  to  t^e  discretion  of  the  court 
below  unregulated  by  precise  rules.  Some  of  th«8e  matters  are 
thus  placed  within  the  discretion  of  the  trial  court  by  express  en- 
actment,^ but  by  far  the  larger  number  have  become  "discretion- 

103  Cal.  678,  37  Pac.  049;  In  r«  Car- 
ri^er,  104  Csl.  SI,  37  Fae.  7SS; 
Batet  V.  Howard,  105  Cal.  173,  38 
Pac.  715;  Warner  v.  Thomaa,  105 
Cal.  409,  39  Pac.  960;  McQueen  r. 
Uel^hftIucs'  loBtitute,  107  Cal.  103, 
40  Pac.  114;  Qarton  v.  Stem,  121 
Cal.  347,  53  Pac.  904;  Thomaa  v. 
Gates,  126  Cal.  1,  58  Pac.  315;  Con- 
dee  T.  Gyger,  126  Cal.  546,  59  Pac. 
20;  Churchill  v.  Flournoy,  127  Cal. 
355,  59  Pac.  791;  Byxbee  v.  Dewey, 
128  Cal.  322,  60  Pac.  847;  Franz  v. 
Mendonca,  131  Cal.  205,  63  Pac.  361; 
Newmaa  v.  Overland  etc  Rj.  Co.,  132 
Cal.  73,  64  Pac.  110;  Blood  v.  La 
Serena  etc.  Co.,  134  Cal.  361,  06  Pac. 
317;  Eatate  of  Motz,  130  Cal.  558, 
69  Pac.  294;  Qreen  v.  Soule,  145 
Cal.  96,  78  Pac.  337;  Cooper  v. 
Spring  Valley  Water  Works,  145 
Cal.  207,  78  Pac.  654;  Fowden  v. 
Pacific  Coast  S.  S.  Co.,  149  Oal.  151, 
86  Pac.  178;  PoUitz  t.  Wickersham, 
150  CaL  238,  88  Pac.  911;  Wendling 
etc.  Co.  T.  Oleawood  etc.  Co.,  153 
Cal.  411,  95  Pac.  1029;  and  aee  tha 
folio  wing  which  decide  practically 
the  same  thing:  Hall  t.  Bark  Emily 
BanninK,  33  Cal.  522;  Gerold  v. 
Brunswieli-Balke  Co.,  07  CaL  124,  7 
Pac.  306;  Breckinridge  v.  Crocker, 
88  Cal.  403,  9  Pac.  426;  Tide  Land 
Beclamation  Co.  t.  Cunningham,  71 
Cal.  221,  16  Pac.  711;  Bennett  v. 
Hobro,  72  Cal.  178,  13  Pac.  473; 
Nally  V.  McDonald,  77  Cal.  284,  19 
Pae,   418;   Harnett   v.   Railroad   Co., 

78  Cal.  31,  20  Pac.  154;  Pacific  Roll- 
ing Mill  Co.  V.  Tel.  Hill  Co,,  79  Cal. 
34U,  21  Pac.  840;  Sharp  v.  Hoofman, 

79  Cal.  404,  21  Pae.  846;  Orjgsby  v. 
Schwarz,  82  Cal.  278,  22  Pac.  1041; 
Mills  T.  Railway  Co.,  102  Cal.  357, 
36  Pac.  772;  In  re  Martin,  113  Cal. 
479,  45  Pac.  813;  Bledsoe  v.  Decrow, 
133  CaL  812,  «4  Pac.  397;  HanimBDn 


V.  Sutter  at.  ^.  Co.,  139  CaL  J74, 
72  Pa«.  905;  Holtam  v.  Germania 
etc.  Co.,  139  CaL  645,  73  Pac.  591; 
Cutten  V.  Pearsall,  146  Cal.  690,  81 
Pac.  25;  and  the  following  criminal 
caseEi:  People  v.  Baker,  39  CaL  686; 
People  V.  Hoti,  73  Cal.  241,  14  Pac 
856;  PBO]>le  t.  Lnm  Yit,  83  Cal.  130, 
23  Pac,  228;  People  r.  Flood,  102 
Cal.  330,  36  Pac.  663;  People  v. 
Knotte,  111  CaL  453,  44  Pae.  166; 
People  V.  Chew  Wing  Gow,  120  Cal. 
298,  52  Pae.  657;  People  v.  Tspia, 
131  CaL  047,  63  Pac,  1001. 

As  to  the  duty  of  the  trial  judge 
in  this  respect,  aee  the  opinion  of 
Justice  Sweeney  in  the  case  of  Oold- 
fleld  Mohawk  Mining  Co.  v.  Frances 
etc.  Co.  (Nev.),  112  Pac.  42,  where 
the  subject  is  treated  in  detail,  and 
the  arguments  pro  and  eon  collected, 
along  with  the  leading  cases  of  many 
states.    See,  also,  note  8,  section  97, 

*<•  Altschnl  T.  Doyle,  49  Cal.  535; 

and  see  eaaes  cited  in  note  31,  rapra. 

1  Rrference  to  a  committee  to  take 
depositions  in  disbarment  proceed- 
ings, eectioQ  298,  Code  of  Civil  Pro- 
cedure; order  of  trial,  section  607, 
Id.;  fees  of  referees  and  assistants 
in  partition,  section  768,  Id.;  costs 
in  certain  eases,  sections  1025,  1027, 
1029,  and  1255,  Id.;  insertion  of 
stay  in  writ  of  review,  section  1072, 
Id.;  trial  of  issues  of  fact  in  proceed- 
ings  for  writ  of  mandate,  section 
1090,  Id.;  inquiry  into  collateral 
facte,  section  1868,  Id.;  view  and  in- 
spection of  object  Tclatino  to  dispute, 
section  1954,  Id.;  order  of  proof,  sec- 
tion 2042,  Id.;  mode  of  swearing  wit- 
ness and  form  of  oath,  section  2095, 
Id. 

In  addition  to  these  are  a  lai^ 
nnmber  of  cases  where  tbe  legislature 
has,  by  the  use  of  appropriate  pbrasa- 
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ary,"  ho  to  speak,  by  reason  of  jadicial  precedent.  la  the  earlier 
period  ol  the  conuoon  law  tlua  last  list  was  necessarily  far  more 
nnmerous  than  at  present,  but  it  has  been  materially  curtailed  by 
the  gradual  expansion  of  procedure  under  the  code.*'  The  rule 
has  always  been,  whether  the  discretionary  act  was  authorized  by 
judicial  precedent  or  by  act  of  legislature,  that  an  exercise  of  dis- 
cretion on  the  part  of  the  trial  court  would  be  disturbed  only  for 
an  abuse  thereof,*'*    It  is  therefore  important  to  know  when  discre- 

ologj,  left  m&tten  to  the  discretion 
of  the  trial  eourt.  These  cannot  be 
conveniently  t&bulated,  even  if  it 
were  necessary.  It  is  saffieient  to  nj 
that  in  praeticAlly  every  eaae  where 
the  aabjunctive  "nuj"  is  nsed  in  out- 
lininar  ft  judicial  duty  such  duty  is 
irithin  the  discretion  of  the  court. 

Section  148  of  the  Civil  Code  Beems 
to  provide  an  exception  to  the  rule 
that  nn  abuse  of  discretion  must  be 
shown  or  must  appear  before  the  ap- 
pellate court  will  interfere  vrith  an 
exercise  thereof.  .  It  provides  that  the 
diBcretionary  division  of  the  commu- 
nity property  and  homestead  of  a 
couple  by  the  court  in  rendering 
judftment  of  divorce  is  "subject  to  re- 
vision on  appeal  in  all  particnlars." 
See  the  folloiring  esses  in  illustration 
of  the  exception:  Brown  v.  Brown, 
60  Cat.  BTB;  Sharon  v.  Sharon,  07 
Cal.  1S5,  7  Pae.  131j  Kimple  v.  Con- 
iray,  75  Cal.  413,  17  Pac.  546 ; 
Strozynski  v.  StroiyiiBki,  97  Cal.  189, 
31  Fae.  1130;  Beid  r.  Beid,  112  Cal. 
274,  44  Psc.  5114;  Qorman  v.  Gorman, 
134  Csl,  37S,  66  Fae.  313;  Nelson  v. 
Nelson,  7  Cal.  Ap^.  76,  93  Pae.  399. 

i»  A  historical  view  of  the  develop- 
ment of  tliu  branch  of  practice  is  to 
be  found  in  Spelling's  New  Trial  and 
Appeal,  section  19  et  seq. 

lb  Drake  v.  Palmer,  2  Cal.  177; 
Bartlett  v.  Hodgden,  3  Cal.  '53; 
Sloan  V.  Smith,  3  Cal.  410;  Speck  v. 
Hoyt,  3  Cal.  413;  Taylor  v.  McKLn- 
ley.  4  Ctal  104;  Watson  v.  MeCIay,  4 
Cal.  288;  Wood  v.  Tobes,  5  Cal.  62; 
Smith  V.  Brown,  9  Cat.  118;  People 
T.  Pisher,  6  Cal.  154;  Weddle  v. 
Stark,  10  Cal.  301;  Hanson  v.  Bam- 
ishel,  11  CaL  340;  Pacheco  v.  Hun- 
sacker,  14  Cal.  120;  Robinson  v. 
Smith,  14  Cal.  254;  Smith  v.  Billett, 
15  Cal.  23;  Burnett  v.  Whitpsides,  15 
Cal.  85;  Smitb  v.  Eiehmond,  15  Cal. 


501;  Broadns  v.  Nelson,  16  Cal.  79; 
Peters  v.  Fobs,  16  Cal.  357;  Walton 
V.  Msguire.  17  Cal.  92 ;  Slade  v.  Sul- 
Uvan,  17  Cal.  102,  7  Morr.  Uin.  Bep. 
419;  Comerford  v.  Dupuy,  17  Cal. 
308;  Hows  v.  Brigga,  17  Cal,  38S; 
Roland  v.  Kreyenbagen,  18  Cal.  45S; 
Woodward  v.  Backus,  20  Cat.  137; 
OullahBD  V.  Starbnck,  £1  Cal.  413; 
Oilman  v.  Cosgrove,  22  Cal.  856; 
Howe  V.  Independence  Co.,  29  CaL 
72:  Bailey  v.  Taafe,  29  Cal.  422; 
Grigaby  v.  Napa  County,  36  Cal.  585, 
95  Am.  Dee.  213:  Coleman  v.  Rankin, 
37  Cal.  247;  Biuenmuller  v.  Eiden- 
muller,  37  Caj.  364;  Phelps  v.  Union 
M.  C.  Co.,  39  Cal.  407;  Kobler  v.  Los 
Angeles,  39  Cal.  510;  Sweet  v.  Bur- 
dett,  40  Cal.  97;  Lorenzana  v.  Cama- 
tUIo,  41  Cal.  467;  Foote  *.  Rich- 
mond, 42  Cal.  439 ;  Simpson  v.  P.  M. 
L.  8.  Co.,  44  Cal.  139;  Crosett  r. 
Whelao,  44  Cal,  200;  Hopkins  v.  W. 
P.  R,  B.  Co.,  44  Cs!.  389;  Mariani  v. 
Douirlierty,  46  Cal.  26;  Santa  Barbara 
V.  Thompaon,  46  Cal.  63;  Bowers  t. 
Cherokee  Bob,  46  Cat.  2T9;  Sherman 
V.  Mitchell,  46  Cal.  576;  Rogers  v. 
Tennant,  45  Cal.  184;  Hancbett  t. 
Finch,  47  Cal.  192;  Chipman  v.  Hib- 
berd,  47  Cal.  638;  Uiller  v.  Sharp.  4ft 
Cal.  233;  Tormey  v.  Pierce,  49  Cal, 
306;  Moore  v,  t.  A.  Infirmary,  4ft 
Cal.  669;  Simmons  v.  Keller,  50  Cal. 
38;  Patterson  v.  Supervisors,  50  Cal. 
344;  Coolott  V,  C.  P.  R.  R.  Co.,  52 
Cal,  65;  Efford  v.  S.  P.  C.  B.  R.  Co.. 
62  Cal.  277;  Estate  of  Morgitn,  53 
Cal.  243;  Parrott  v.  Floyd,  54  Cal. 
534;  Payne  v.  McKinlay,  54  Cal.  .^32; 
Davis  V.  Bock  Creek,  55  Cal.  359,  36 
Am.  Bep.  40;  Pierce  v.  Schaden,  55 
Cal.  406;  Bronner  v.  Wetilar,  5S  Cal, 
419;  Beavis  v.  Cowell,  56  Cal.  588; 
Hall  V.  Lonkey,  57  Cal.  80;  Irving 
v.  Cunningham,  58  Cal.  306;  Moore 
V.   Kellogg,  58  CaL  88S;   Wbite  v. 
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tion  haa  been  abuaed.    This  is  not  always  easy  to  determine,  but 
the  task  is  greatly  simplified  when  it  is  remembered  that  the  discre- 


Niman,  80  Cal.  40a ;  People  v. 
HoM,  «S  CaJ.  104,  3  Pae.  491;  Om- 
ham  V.  Stewart,  68  CbI.  374,  8  Pse. 
665 ;  Avik  v.  Meberin,  68  Cal. 
47S,  9  Pae.  42S;  Tide  Land  Becla- 
irfttioD  Dist.  t.  CuDDingbam,  71 
Cal.  221,  16  Pu.  Til;  Wbita  v. 
White,  73  Cal.  105,  14  Pae.  393;  Poo- 
pta  T.  HotE,  73  CaL  241,  14  Pae.  858; 
People  V.  Ooldenion,  76  Cal.  32S,  19 
Pae.  lei ;  Sbaroii  t.  Sharan,  77  Cal. 
102,  19  Pae.  230;  People  t.  Fine,  77 
Cal.  147,  IB  Pae.  269;  Nally  t.  Mc- 
Donald, 77  Cal.  284,  18  Pae.  418; 
People  V.  Lam  Tit,  83  Cal.  130,  23 
Pae.  228;  People  v.  CbriateoaeD,  85 
CaL  568,  24  Pae.  886;  In  ra  Moors, 
83  Cal.  1,  25  Pae.  91S;  Barofaart  t. 
Kron,  88  Cal.  447,  26  Pae.  210;  Peo- 
ple V.  Merkle,  8S  Cal.  82,  26  Pae. 
642;  Porter  t.  JenDiogs,  89  Cal.  440, 
26  Pae.  965;  Langan  v.  Lansan,  91 
Cal.  854,  27  Pae.  1092;  In  re 
Sehmidt,  94  Cal.  334,  29  Pae.  714; 
Orannia  v.  Lorden,  103  Cal.  472,  37 
Pae.  375;  People  v,  Kramer,  117  Cal. 
647,  49  Pae.  842;  Marks  t.  Wein- 
atock,  121  Cal.  53,  53  Pae.  362; 
Moore  v.  Kendall,  121  Cal.  145,  53 
Pic.  647;  People  y.  Jefferda,  126  Cal. 
296,  58  Pae.  704;  Grant  v.  Bannister, 
145  Cal.  219,  78  Pae.  853 ;  Huyck  t. 
Bennie,  151  CaL  411,  90  Pae.  929; 
Eatate  of  Bump,  152  Cal.  274,  92 
Pap.  643. 

The  following  are  iUmtrationa  of 
the  rule  herein  stated;  Peterson  t. 
Standard  Oil  Co.,  55  Or.  511,  106 
Pae.  337;  Fee  v.  National  Bank 
(Utah),  106  Pae.  517;  Greenlaw  et«. 
Co.  V.  Chambers,  46  Colo.  587,  105 
Pae.  1091;  Farmera'  ete.  Bank  t. 
School  Dietriet,  25  OkL  284.  105  Pae. 
641;  Lindaey  v.  Scott,  56  Waih.  206, 
lOS  Pae.  462;  Hajward  t.  Maion,  54 
■Wash.  653,  104  Pae.  141;  McCTain  v. 
Lewiiton  etc.  Co.,  17  Idaho,  63,  104 
Pae.  1015,  25  L.  R.  A.,  N.  S.,  691; 
Sudden  Si  Christengen  v.  Morse,  55 
Wash.  372,  104  Pae.  645;  Pringle  v. 
Pringle,  56  Wash.  93,  104  Pae.  135; 
In  re  Davia'  Eatate,  39  Mont.  433, 
104  Pae.  521;  State  SaTings  Bank  v. 
Albertwin  (Mont.),  102  Pae.  692; 
Hoakina  t.  Northern  Pacific  Co.,  39 
Uonb  394,  102  Pae.  988;   Horton  T. 


Hainea,  23  Okl.  878,  102  Pae.  121; 
Men  V.  Pfister  Co.,  54  Wash.  7,  102 
Pae.  871;  Sevema  v.  English  (OkL). 
101  Pae.  750;  Phpp«  T.  Poit,  23  OkL 
581,  101  Pae.  I0S5;  Kirkwood  v. 
Sehool  District,  45  Colo.  368,  lOL  Pa«. 
343 ;  MuTph<r  v.  Southern  Pacific  Co., 
31  Nev.  120,  101  Pae.  322;  ^ncer 
T.  Alki  etc.  Co.,  53  Wash.  77,  133 
Am.  Bt.  Bflp.  loss,  101  Pae.  509; 
Bellingham  v.  Linck,  53  Waah.  203, 
101  Pae.  843;  Anderaon  v.  Skit  Lske 
etc.  Co.,  35  .Utah,  509,  101  Pae.  579; 
Horton  v.  Seattle,  53  Wash.  316,  101 
Pae.  1091;  J; 
Wash.  381,  lie 

These  eitationa  might  be  almoat  in- 
deflnitel7  moltiplied,  if  all  eaaes 
inTolving  an  application  of  the  mle 
ahoutd  be  set  down.  Thus,  motioai** 
for  new  trial  aro  addresaed  to  the 
diaeretioQ  of  the  trial  judge,  in 
all  eaaea  except  where  the  ground  of 
the  motion  ia  an  error  of  law,  or, 
perhaps,  an  irregolaritj  of  the  court 
itself;  and  the  action  of  the  trial 
court  in  granting  or  denpng  the  mo- 
tion will  not  bs  disturbed,  azcept 
for  abuse:  See  QiU  ete.  Co.  t.  Hall 
'^Arii.),  112  Pae.  845;  Duncan  t. 
Holder,  15  N.  M.  323,  107  Pae.  685; 
Duncan  t.  McAlester  ete.  Co.,  27  Okl. 
427,  112  Pae.  982;  Hogan  t.  Bailey 
27  Okl.  10,  110  Fae.  890 ;  Merritt  v. 
Hibberd,  61  Wash.  368,  112  Pae.  350; 
Coffer  *.  Erickson,  81  Wash.  559,  112 
Pae  643 ;  and  aeo  the  aeTeral  ehap- 
ten  in  which  the  varioua  grounda  for 
new  trial  are  considered.  So,  appU- 
cations  to  vacate  defaolta  are  ad- 
dressed to  the  discretion  of  the  trial 
court,  and'  are  snbjeet  to  tba  aama 
rule.  See  aeetion  311,  pott.  So,  aa 
to  the  allowanes  of  amendments.  See 
section  54,  ante;  and  see  Commission- 
en  of  Gunnison  Co.  t.  Hider,  47 
Colo.  443,  107  Pae.  1068;  Alcorn  i. 
Dennis,  25  OkL  135,  105  Pae.  1012; 
Lawaon  t.  Black  Diamond  Co.,  53 
Wash.  614,  102  Pae.  759.  So  as  to 
eontinnaneea.  See  section  60,  iintf,- 
Koch  T.  Story,  47  Colo.  335,  107  Pae. 
1093;  Storer  t.  Heidfeld,  17  Idaho, 
113,  105  Pae.  55;  Laneino  t.  Smith, 
36  titah.  462,  105  Pae.  914;  MefU- 
d«u  T.  P^iie,  46  Colo.  319,  104  Pae. 
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tion  referred  to  is  l^al  «id  never  arbitrary.*  There  most  be  ft 
legal  ground  or  excuse  for  every  act  of  the  court,  and  not  a  mere 
arbitrary  exercise  of  power  by  the  will  of  the  individual  who  hap- 
pens to  occupy  the  position  of  judge.**    Not  only  must  there  be  ft 

491;  McC&nD  v.  MeC&nD,  24  Okl.  294,  /  The  rule  in  Oklahoma  ii  that  nn- 
103  Pae.  691;  Luke  t.  Coffee;  31  Nev.  less  error  ia  abonn  in  a  matter  of  lair 
105,  101  Pac.  5S5.  Bo  aa  to  the  re-  in  granting  a  new  trial  motion,  the 
fuaal  of  a  referee  and  trial  court  to  appellate  court  will  not  interfere  ex- 
reopen  a  caee  for  additional  evidence.  eept  for  dear  abuse  of  dlMretion. 
Beay  v,  Ellison  (Okl.),  107  Pao.  956.  See  vitiienH'  State  Bank  of  Lawton  r. 

The  trial  court's  discretiou  in  deal-  CbattanooKa  State  Bank,  23  Okl.  787/ 

iQ|;   with   motion*    for    new    trial   ia  JOl   Pac.  1118,  and  eaiea  cited, 

ofteneat  exercised,  perhaps,  in  eoauee-  ^A  See,  also,  as  to  rule  of  discretion 

tion    with    motions    made    upon    the  /on  motiomi   for   new   trial,   Winnin|[- 

round    of    iDBuffleienej    of    the    evl-  bam  v.  Philbriek,   G6   Wash.   38,   105 


a  that  respect 


ee,  and  its  function  i 
was  thus  expressed  In  uogan  t. 
Baile;^,  27  Okl.  16,  112  Pae.  8B0,  the 
Ittding  Oklahoma  case  upon  the  point; 
"ine  trial  court  has  i  higher  func- 
tion under  our  jorispTudenee  than  to 
act  merelj  as  a  modeistor  or  umpire 
between  contending  adversaries  be- 
fore a  jury.  Not  only  Is  it  charged 
with  the  daty  of  seeing  that  the 
eonr«e  and  conduct  of  the  trial  gives 
to  each  of  the  litigants  a  fair  oppor- 
tunity to  present  hia  cause  and  to 
have  the  facta  weighed  in  the  light  of 
proper  inatractions  declaring  the  law 
relative  thereto,  but  it  is  the  impera- 
tiTe,  auiuing  duty  of  the  court  after 
the  jury  has  returned  ita  verdict  and 
awarded  to  one  or  the  other  success 
Id  the  controversy,  where  the  justness 
of  the  ume  is  challenged  as  in  this 
case,  to  carefully  weigh  the  entirff 
matter,  and,  unless  it  is  satisfied  that 
the  verdict  is  responsive  to  the  de- 
mands of  justice,  to  set  the  verdict 
aaide  and  grant  a  new  trial.  Not 
only  must  the  jury  be  satisfied  of  the 
righteousness  of  the  conclusion  to 
which  it  arrive*,  but,  anless  that  eon- 
elusion  meets  the  affirmative,  consid- 
erate approval  of  the  mind  and  eon- 
Ecence  of  the  court,  it  should  not. 
where    challenged,    be    permitted 


Pac.  144;  Lancino  v.  Smith,  38  Utah, 
462,  105  Pac.  914;  Columbia  etc.  Co. 
T.  Hutchinson,  SS  Wash.  328,  105 
Pae.  636;  Wolfe  v.  Redlej,  17  Idaho, 
173,  104  Pae.  1014;  Oalena  Nat. 
Bank  V.  Biplej,  E5  Wash.  BIG,  104 
Pae.  807,  28  L.  E.  A.,  N.  8.,  993; 
Tncker  v.  Wyoming  etc.  Co.  (Wyo,),  , 
104  Pac.  529;  Andenon  v.  Salt  Idke  / 
Co.,  85  Utah,  609;  101  Pac.  579.  '' 

I  Bailey  v,  Taafe,"  29  Cal.  422; 
Stringer  v.  Davis,  30  Cal.  318;  Ly. 
becker  v.  Murray,  58  Cat.  186;  Janu- 
ary V.  Superior  Court,  73  Cal.  537,  IS 
Pac.  108. 

■■  In  Barnes  t.  BamsB,  95  Cal.  171, 
30  Pae.  298,  16  L.  B.  A.  680,  tho 
oourt  said;  "Under  such  circum- 
■tances,  the  refusal  of  the  court  to 
postpone  the  trial  was  error,  and  not 
within  the  limits  of  that  judicial  dis. 
eretion  which  the  law  intends  shall 
govern  and  restrain  courts  in  their 
rulings  upon  such  questions,  and 
whieh  discretion  is  never  capricious, 
arbitrary,  or  unjust,  but  ia  always  'ex- 
ercised  in  conformity  with  the  spirit 
of  the  law,  and  in  a  manner  to  eub- 
aerve,  and  not  to  impede  or  defeat, 
the  ends  of  substantial  justice.' " 

See,  also.  Miller  v.  Cbrr,  116  CaL 
378,  58  Am.  St.  Bep.  180,  48  Pac 
324;  Melde  v.  Beynolds,  129  Cal.  308, 


■tand.     Yarnell    v.    Kilgore,    15    Okl.       61  Pae.  932,  where  it  was  said:  "Th« 


E9I,  S2  Pac.  990:  Trower  v.  Roberta, 
IT  Okl.  641,  89  Pac.  1113;  Tea  Cate 
T.  Sharp,  8  Okl.  300,  57  Pec.  645; 
....  (..itiiens'  State  Bank  of  law- 
ton  T.  Chattanooga  State  Bank,  23 
Okl.  767,  101  Pac  118,  and  ease* 
therein  dted." 

Viw  Trial— 104 


discretion  of  the  e 
to  be  exercised  in  conformi^  with  ti« 
spirit  of  the  law,  and  In  such  a  man- 
ner ai  wilt  subserve  rather  than  im- 
pede or  defeat  the  ends  of  justice, 
ref^rding  mere  teebni  call  ties  aa  ob- 
stacles to  be  avoided  rather  tban  M 
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legal  ground  or  excuse  in  support  of  ttie  exercise  of  diacretiooary 
power,  but  there  must  be  some  fact  or  reason  against  same,  other- 
wise there  would  be  no  basis  for  an  exercise  of  discretion.*'"  More- 
over, the  discretion  of  the  court  must  always  be  exercised  in  behalf 
of  justice  and  fair  dealing  in  the  abstract  and  manifestly  must  not 
be  contrary  to  the  principles  of  justice,  or  productive  of  hardship 
and  inconvenience  If  this  should  be  the  case  there  would  be,  iu 
the  language  of  the  authorities,  an  abuse  of  discretion,  and  the 
appellate  court  would  reverse  the  judgment  or  order.*  This  is  not 
a  very  precise  rule;  but  when  interpreted  by  the  light  of  the  cir- 
cumstances of  each  case,  it  is  of  practical  value,  and  prevails  in 
.  all  courts  where  the  common  law  is  the  rule  of  deci^on. 
\  A  failure  to  exercise  a  discretion  which  is  within  the  power  of 
the  court  is  error,  equally  with  its  wrongful  exercise,  and  is  always 
ground  for  reversal.*  A  test  of  what  is  within  the  discretion  of 
a  court  has  been  suggested  by  the  question.  May  the  court  properly 
decide  the  point  either  way  T  If  not,  then  there  is  no  discretion  to 
exercise.  If  there  is  no  latitude  for  the  exercise  of  the  power,  it 
cannot  be  said  that  the  power  is  discretionary.* 

The  only  limitation  upon  the  exercise  of  discretionary  i»ower  is 
that  it  must  not  be  abused.* 

It  is  sometimes  said  that  the  appellate  court  will  not,  in  review- 
ing an  exercise  of  discretion  by  a  nisi  prius  court,  consider  as  a 
test  of  abuse  the  question  as  to  what  its  own  decision  would  have 
been.' 

principles  to  which   effect  ig   to  b«  raid:  "While  it  nay  be  difficult  to  de- 

fiven    in    derogation    of    labstantial  flue  exactly  what  is  meant  bj  abme 

right."  of  judicial   dlBcretioD,   end   whatever 

Also  EitAte  of  Easson,  141  Cal.  33.  it  may  imply  aa  to  the  disposition 

74   Pac-    536;    Ferris   v.   Wood,    1«  and  motiTes  of  the  judge,  it  a  fairly 

CaX.  426,  77  Fae.  1037.  deducible  from  the  caaea  that  ona  of 

»  See  Thompson  v.  Brandt,  9S  Cal.  ita  eaaential  aftributee  is,  that  it  mutt 

155,  32  Pac.  890.  plainly  appear  to  affect  injustiee." 

»  Pinkhara  ».  MeFarland,  5  CaL  «  Sea  Tyler  t.  Healy,  51  CaL  191; 
137;  Eitchie  v.  Davis,  5  Cal.  453;  Dickey  v.  Davis,  38  CaL  565;  Hein- 
Artington  T.  Topper,  10  Cal.  464;  ign  ,_  Croas,  63  Cal.  44:  and  se«  Til- 
Bailey  V.  Taafe,  29  Cal.  422;  Kirstoin  ton  v.  Beecber,  59  N.  Y.  176,  17  Am. 
V.    Mauden,    38    Cal.    158;    Wade    v.  Rep    337 

n'  *',t^  ^;  ^"'   Tylw  V    He«!y,  51  p^^    igg/Kreiss  v.'Hotaling,  99'CaL 

Cal.  191;   Thompson  y.  Thornton,  41  -o,    „„  J,        ,,„,                   *' 

Cal.    626;    Seehorn    v.    Big    Meadows  ^''•''  f  ^'"'-  "^''-      ^,  ^  ,    ^,,    „. 

Mining   Co.,   60   Cal.    240;    Giady   v.  „"  C'avey  v.  Lord,   87  Cal.  413,  2|> 

Bramlett,  59  Cal.  103;   and  see  cases  P»c-  493;  Kreiss  v.  Hotabng,  99  CaL 

cited  in  note  £,  *upra.  383.  33  Pac.  1125. 

Also   see   Clavey    v.   Lord,   87   CaL  '  People   v.   Ooldsworthy,   130  Cal 

413,   25    Pac   493,   where   tha   eourt  SOO,  62  Fae.  1074. 
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§  290.  Stare  Dadsia.— This  nile  is  that  which  binds  a  court  to 
follow  ite  previous  decisions.  It  is  based  upon  the  principle  that 
the  certainty  of  a  rule  is  of  more  importance  than  the  reason  of 
it.  The  rale  is  one  of  policy  and  is  not  iinbending.  It  seems  to 
be  settled  that  a  decision,  or  course  of  decisions,  should  be  over- 
ruled if  they  are  clearly  erroneous,  and  rights  of  propert,y  have  not 
grown  up  under  them  to  any  considerable  extent ;  but  if  such  rights 
have  grown  up,  and  are  dependent  upon  the  decision,  it  should  not 
be  overruled  although  clearly  erroneous.  The  rule  is  by  some 
courts  relaxed,  and  by  others  strictly  adhered  to,  aeeording  to  the 
conservative  or  radical  tendencies  of  the  particular  justices.  Noth- 
ing more  will  be  attempted  here  than  to  indicate  how  the  role  has 
been  applied  in  California. 

In  Hart  v.  Burnett,^  where  the  supreme  court  overruled  several 
of  its  prior  decisions  in  relation  to  the  establishment  of  a  pueblo  in 
San  Francisco,  the  rule  was  ably  expounded  by  Mr,  Justice  Bald- 
win. The  learned  justice,  delivering  the  opinion  of  the  majority 
of  the  court,  said: 

"Originally  the  obligation  of  the  courts  is  to  declare  the  law 
as  it  exists.  They  have  no  right  to  substitute  their  own  dogmas 
or  assumptions  for  the  law.  It  would  seem,  therefore,  that  the 
mere  fact  that  an  error  has  been  committed  is  no  reason  or  even 
apology  for  repeating  it,  much  less  perpetuating  it.  But  even  in 
the  correcting  or  removal  of  such  errors  the  law  is  reasonable,  and 
looks  to  the  welfare  and  repose  of  society,  and  the  protection  of  the 
public  interests.  Accordingly,  it  sometimes  happens  that  the 
reversal  of  an  erroneous  ruling  would  prove  of  greater  evil  conse- 
quences than  to  suffer  it  to  remain.  It  becomes,  then,  a  matter  of 
policy  to  refuse  to  overrule  it.  Among  the  more  general  reasons 
for  this  refusal  are  the  importance  of  consistency  and  stability  in 
the  decisions,  and  the  uneasiuess  and  uncertainty  which  changes 
of  them  produce  in  the  public  mind ;  but  this  consideration  is  not 
of  overruling  weight,  for  it  applies  to  all  decisions,  especially  of 
courts  of  last  resort,  whether  they  create  or  do  not  create  rules  of 
property ;  and  it  is  not  pretended  that  as  to  these  last,  it  is  not  the 
duty  of  the  court  to  reform  clear  and  admitted  error  in  a  previous 
decision.  The  reason  given  for  the  rule  of  stare  decisis  is  that 
rights  vest  by  decisions  which  afBrm  a  title  under  a  given  state  of 
facts,  and  therefore  it  would  be  unjust  to  deprive  a  party  of  prop- 


1  15  CaL  S30. 


Digitized  ByGOOgle 


§  290         vuua  or  fbacticb  in  thb  afpbllatb  covam.  1652 

erty  acquired  luideT  snch  drcumstsacea.  This  rale  anqnestionably 
applies  to  cases  where  particular  modes  have  been  declared  efFec- 
tual  for  paasing  property ,  and  where  technical  or  formal  objeetioiu 
to  such  modes  are  ioterposed,  the  effect  of  which  objections  would 
be  to  make  a  mere  legal  claim  prevail  over  jnstice  and  right.  But 
it  is  not  BO  clear  if  two  men  claim  property,  one  nnder  a  statute 
and  the  other  nnder  a  decision,  that  the  man  claiming  under  a 
wrong  decision,  which  destroyed  the  good  title  under  the  statntc, 
is  entitled  as  a  matter  of  justice  to  the  property  as  against  the  first. 
Again,  that  this  matter,  the  vesting  of  a  right,  is  not  the  conclusive 
thing,  which  gives  effect  to  the  principle,  is  seen  from  the  fact  that 
a  single  decision  is  not  necessarily  or  nsnally  protected  by  the  rule. 
The  mie  itself  is  stated  in  vaguer  terms  than  almost  any  other 
principle  of  law.  [The  learned  justice  here  makes  an  elaborate  re- 
view of  the  authorities,  and  continues:]  And  apart  from  all 
express  authority,  reason  most  convince  us  that  no  such  inexorable 
rule  conld  exist.  The  rule  itself  implies  that  the  doctrine  protected 
by  stare  decisis  cannot  stand  of  itself.  But  it  is  a  solecism  to  say 
that  causes  should  be  tried  upon  wrong  principles — be  decided 
against  the  law — whether  it  be  for  the  purpose  of  justice  or  not, 
60  to  decide  them.  The  law  is  not  so  false  to  itself  as  to  require 
its  own  permanent  overthrow,  unless  the  subversion  be  necessary 
to  the  public  interests;  and  whether  it  is  so  necessary  or  not,  is 
for  the  court  to  decide,  as  a  matter  of  legal  discretion,  whenever 
the  rule  is  invoked.  For  as  this  rule  of  stare  decisis  is  avowedly 
put  upon  the  ground  of  policy  we  cannot  conceive  that  the  applica- 
tion of  the  rule  could  be  rightly  so  made  ss  to  overthrow  the  para- 
mount public  policy  of  deciding  causes  by  the  rules  of  law,  wben 
those  rules  work  justice  and  do  equity  in  the  major  pert  of  the 
cases  to  which  they  apply,  and  protect  the  rights  of  the  many 
against  the  claim  of  the  few." 

And  in  Alferitz  v.  Borgwardt,"  Mr.  Justice  Temple,  for  the 
court,  in  overruling  the  decision  in  Beraon  v.  Nunan,'"  said: 

"Laws  are  not  made  by  judicial  decisions.  The  court  simply 
determines  the  rights  of  the  parties  to  the  action  in  that  partienlsr 
controversy.    It  is  no  part  of  its  purpose  even  to  declare  the  law." 

u  lee  CtA.  201,  58  Pae.  460.  taka   &   different   new   when  it   nid 

lb  03  Cal.  550.  that  courts  sro  not  to  decide  caMS 

la  In   Be  Jeunp,   SI   Gal.   408,   21  alone,    bnt   to   Httle    principle*   Snt 

Pae.  BTO,  S2  Pae.  742,  1028,  0  L.  B.  and   decide  easM  according  to  tboaa 

A,  5M,  Uia  supreme  court  leemed  to  prineiplet  aa  applied  to  the  faeti. 
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It  Bimp^  applies  to  the  controveny  the  law  as  it  exists  when  the 
allied  rights  or  liabilities  accrued.  The  decision  has  never  beeD 
thought  to  have  the  force  and  effect  of  law  except  in  that  special 
controversy.  In  other  suits  it  ia  authority  more  of  less  persuasiTe 
according  to  the  reasonableness  of  the  rule.  Courts  have  never 
thought  tbemselvea  bound  by  it  as  they  are  by  a  valid  statute.  And 
if  it  is  manifestly  wrong  the  commuoity  does  not  act  upon  it.  A 
lawyer  who  would  have  advised  a  client  to  rely  upon  the  Berson 
case  in  making  a  loan  would  show  his  incapacity. 

"No  doubt  an  appellate  court  assumes  a  grave  responsibility 
when  it  reverses  a  former  decision  which  has  become  a  rule  of 
property,  or  the  law  of  contracts,  and,  whenever  this  is  done,  it 
must  be  understood  that  the  court  has  not  only  considered  the 
objections  to  the  former  decision,  but  the  evils  which  may  follow 
from  its  reversal.  The  matter  is  ably  discussed  in  Hart  v.  Burnett, 
15  Cal.  530,  and  the  views  there  expressed  have  been  frequently 
affirmed. 

"The  mere  fact  that  an  error  has  been  made  in  a  decision  of  the 
supreme  court  is  no  reason  for  perpetuating  it,  but,  in  a  given  case, 
to  correct  it  may  be  productive  of  more  evil  than  to  permit  it  to 
stand.  And,  as  stated  in  the  above  case,  justice  is  not  always  on 
the  side  of  him  who  claims  under  the  erroneous  decision.  Why 
should  one  who  has  honestly  acquired  property  according  to  the 
law  of  the  land  lose  it  because  a  judge,  relying  upon  imperfect 
.presentation,  has  erred!  Or  why  should  the  policy  of  the  govern- 
ment, adopted  upon  great  deliberation,  be  so  defeated!  And 
especially  so  under  a  system  where  a  decision  was  never  deemed  to 
have  the  force  and  effect  of  an  absolute  law.  Kent  says  that  a 
decision  solemnly  and  deliberately  made  should  not  be  set  aside, 
'except  for  very  cogent  reasons,  and  upon  a  clear  manifestation  of 
error.'  (I  Kent's  Commentaries,  476.)  And,  we  may  add,  the 
rule  should  not  then  be  changed  unless  the  court,  after  due  delib- 
eration, shall  conclude  that  in  the  interest  of  justice  and  of  the 
public  the  error  should  be  corrected.  And  aa  the  court  can  only 
determine  the  law  as  applicable  to  existing  or  past  contracts  and 
rights,  this  is  a  conclusion  that  existing  controversies  and  rights 
under  past  transactions  should  be  governed  by  the  law  as  declared 
in  the  later  decision." 

The  other  side  of  the  question  was  presented  by  Sawyer,  J.,  de- 
livering the  opinion  in  Hihn  v.  Courtis,'  aa  follows: 

■  SI  CkL  308. 
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"It  IB  DOW  about  eight  yean  since  it  was  judicially  determined 
upon  an  elaborate  and  thorough  cotuideration  by  the  court  of  last 
resort  that  the  instrument  in  question  is  a  valid  conveyance  Qf  the 
lands  in  controversy,  and  the  determination  depended  upon  a  oon- 
BtructioD  of  the  provisions  of  our  own  statute.  Th«t  decision  has 
become  a  rule  of  property  with  reference  to  this  land,  and  many 
parties  may  have  purchased  portions  of  it  during  the  last  eight 
years  on  the  faith  of  the  adjudication.  Certain  it  is,  from  the 
number  of  parties  to  this  and  the  other  Suit  referred  to,  decided 
at  this  term,  that  many  persons  are  interested  in  the  lands  in  con- 
troversy. To  overturn  the  former  decisions  under  such  circum- 
stances, because  a  majority  of  the  present  court  might  arrive  at 
a  different  conclusion  from  that  attained  by  their  predecessora — 
men  equally  well  qualified  to  discern,  and  equally  conscientious  in 
the  pursuit  of  the  right — would  be  to  trifle  with  the  rights  of  liti- 
gants, and  bring  merited  obloquy  upon  the  administration  of  jus- 
tice. The  remarks  of  the  distinguished  author  of  the  standard 
work  on  contingent  remainders,  Mr.  Feame,  upon  the  case  of  Per- 
rin  V.  Blake,  are  very  forcible  and  in  point  He  says:  'If  rules 
and  maxims  of  law  were  to  ebb  and  flow  with  the  taste  of  the  judge, 
or  to  assume  that  shape  which  in  his  fancy  best  becomes  the  times, 
if  the  decisions  of  one  case  were  not  to  be  ruled  by  or  depend  at 
all  upon  former  determinations  in  other  cases  of  a  like  nature,  I 
should  be  glad  to  know  what  person  would  venture  to  purchase 
an  estate  without  first  having  the  judgment  of  a  court  of  justice 
respecting  the  identical  title  which  he  means  to  purchase.  No 
reliance  could  be  had  upon  precedents;  former  resolutions  upon 
titles  of  the  same  kind  could  afford  him  no  assurance  at  all.  Nay, 
even  a  decision  of  a  court  of  justice  upon  the  very  identical  title 
would  be  nothing  more  than  a  precarious  temporary  security ;  the 
principles  on  which  it  was  founded  might,  in  the  course  of  a  few 
years,  become  antiquated;  the  same  title  might  be  drawn  into  dis- 
pute; the  taste  and  fashion  of  the  times  might  be  improved,  and 
on  that  ground  a  future  judge  might  hold  himself  at  liberty  (if  not, 
consider  it  his  duty)  to  pay  as  little  regard  to  the  maxima  and  de- 
cisions of  his  predecessor  as  that  predecessor  did  to  the  maxims 
and  decisions  of  those  who  went  before  him.'  (Peame  on  Cent. 
Remain,  bond.  Ed.  1801,  p.  264;  Dublin  Ed.  1794,  p.  264,  sec.  134.) 
There  is  a  class  of  cases  undoubtedly  which  the  same  or  a  subse- 
quent court  would  be  fully  justified  in  overruling,  and  which  often 
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are  ovemiled— <:aae8  hastily  and  clearly  erroneoualy  decided,  under' 
which  no  valuable  rights  can  have  grown  up,  and  the  overmling  of 
which  would  produce  no  inconvenience — recent  cases  under  which 
valuable  rights  have  not  yet  been  acquired,  which  stand  alone  or 
nearly  alone,  and  which  are  manifestly  erroneous,  and  are  them- 
selvea  departures  from  the  law  as  before  settled,  and  others  not 
necessary  to  mention.  But  many,  if  not  most  of  them,  are  over- 
ruled in  some  sense  upon  the  very  doctrine  of  siare  decisis.  It  is 
very  true  that  a  ^ngle  decision  upon  a  point  recently  made  does 
not  necessarily  fall  within  the  principle  of  stare  decisis.    But  the 

case  under  consideration,  in  our  opinion,  is  clearly  within  it 

For  these  reasons  we  decline  to  re-examine  the  grounds  of  the  de- 
cision in  Ingoldsby  v.  Juan,  and  without  intimating  any  opinion 
as  to  the  correctness  or  incorrectness  of  the  conclusions  attained, 
adhere  to  it  in  this  case  on  the  principles  of  stare  decisis." 

The  foregoing  extracts  give  a  good  idea  of  the  reasons  upon 
which  the  rule  is  founded.  Instances  of  the  application  of  the 
rule,'  and  of  its  relaxation,*  will  be  found  in  the  cases  cited  below. 

*  Smith  T.  McDonald,  42  Ce.].  484; 
England  v.  Lewis,  25  C«l.  337;  Win- 
ter V.  Belmont  Mining  Co.,  53  CaL 
428,  13  Morr.  Min.  Rep.  595;  Va«- 
Mult  V.  Austin,  36  Cal.  691;  Lont  t. 
Shear,  26  Ca!.  361;  Wright  v.  Car- 
rillo,  22  Cal.  595;  Pioche  t.  Paal,  22 
CaL  105.  See  In  re  Dottu,  B3  Cal. 
611,  29  Pae.  244,  where  a  decision  of 
twelve  jean'  itanding  was  upheld  on 
the  principle  of  ttare  dtcitit;  Angus 
r.  rium,  121  Cal.  608,  54  Pac.  97; 
People  V.  Shea,  12S  CaL  151,  57  Pac. 
685;  Miller  v.  Enterprise  Co.,  142  Cal. 
208,  luO  Am.  St.  Hep.  115,  75  Pae. 
770,  where  the  rule  was  invoked  to 
uphold  the  eonititutiooalitj  of  seetiou 
653,  Code  of  Civil  Procedure,  and 
Bute  XXIX  of  the  supreme  court, 
adopted  nnder  its  provisions;  Schoon- 
over  T.  Brinbaum,  148  Cal.  548,  83 
Pae.  999,  where  it  was  invoked  to  up- 
hold the  settled  deciiioni  of  the  su- 
preme court  that  no  homestead  can  btf- 
selected  or  claimed  upon  lands  owned 
by  the  claimant  as  a  tenant  in  com- 
mon or  joint  tenant.  In  Southern 
Pacitc  Co.  V.  Bobinson,  132  Cal.  408, 
64  Pae.  572,  12  L.  B.  A.,  N.  8.,  497, 
the  supreme  court  held  that  a  prior 
decision  nnder  the  conditions  stated 
entered  into  subsequent  eootracts  of 


the  same  kind.  In  Qiaut  Powder  Co. 
T.  San  Diego  etc.  Co.,  78  Cal.  193,  SO 
Pae.  419,  and  is  Sharon  v.  Sharon,  68 
Cal.  326,  9  Pac.  1S7,  it  was  sngKeated 
that  the  constant  and  long-continued 
practice  was  strongly  persuasive  of  ita 
correetneM,  particularly  if  not  at- 
tacked. In  Be  Stevens,  83  Cal.  322, 17 
Am.  St.  Bep.  252,  23  Pae.  379,  it  was 
held  tliat  a  decision  of  long  standing, 
without  challenge,  would  be  followed, 
though  apparentlj  illogical.  In  City 
of  Oakland  v.  Oakland  etc.  Co.,  118 
CaL  160,  60  Pae.  277,  it  was  held  that 
rulea  which  would  upset  innumerable 
judgments  which  have  stood  for  years 
wUl  not  be  declared  inefFective  untesa 
required  by  inexorable  mandate  of  law. 

As  to  decisions  upon  property 
rights,  Bee  Kohl  v.  Lillenthal,  81 
Cal.  378,  20  Pac.  401,  33  Pae.  689,  6 
L.  R.  A.  G20;  Monterey  Co.  v.  Cush- 
ing,  83  Cal.  507,  23  Pae.  700;  Me- 
Daoiel  V.  Cummings,  83  Cal.  S15,  23 
Pae.  795,  g  L.  E.  A.  575;  Sacrameoto 
Bank  i.  AJcom,  121  CaL  379,  S3  Pac 
813. 

In  IrriDg  etc.  Co.  v.  Portland  (Or,), 
107  Pac,  955,  the  court's  decision  was 
held  to  be  foreclosed  under  the  rule 
of  store  Aeeieit.  In  Runyan  v.  Win- 
■toe^  66  Or.  202,  104  I^e.  417,  106 
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The  authorities  seem  to  agree  that  where  a  rule  established  hy  a 
decisioD,  or  coarse  of  decisions,  h«8  become  a  rule  of  property,  and 
it  is  probable  that  rights  hav«  become  vested  under  it  to  a  coosid- 
erable  extent,  it  should  not  be  disturbed,  although  clearly  errone- 
ous ;  but  that  where  the  decision  is  clearly  erroneous,  and  it  is  im- 
probable that  rights  have  grown  up  under  it  to  any  considerable 
extent,  it  should  be  overruled.  The  lower  courts,  however,  have  no 
power  to  overrule  decisions  of  the  court  of  last  resort.' 

The  rule  applies  only  to  decisions,  and  not  to  mere  dicta*  nor 
to  points  which  are  assumed  for  the  purposes  of  the  particular 

•  People  V.  HeOuire,  45  ObL  56; 
Leeie  t.  Clark,  20  Cal.  387. 

■  H&rt  V.  Burnett,  15  CaL  630; 
Bank!  t.  Moreno,  39  Ckl.  233;  Jollej 
T.  Foltt,  34  CaL  321;  Chater  ▼.  S. 
F.  8.  B.  Co.,  19  Cal.  216;  Uhlfelder 
T.  Levy,  9  Cal.  607;  People  t.  Wink- 
ler, 9  Cal.  234. 

A  definition  of  "dietiitn"  appear*  in 
the  ByllabuB  of  Cardenas  v.  UiUer, 
108  Cal.  £50,  4B  Am.  St.  B«p.  M, 
S9  Pse.  7S3,  41  Pae.  472,  as  follawi: 

"The  ezpreaBion  of  opinion  in  the 
deeiaion  of  a  eauae  whieb  u  not  neee*- 
■arj  to  a  determination  of  the  esse 
it  a  mere  dictum." 

But  tbia  was  a  definition  limited 
to  the  particular  caae.  The  irord  baa 
a  much  nider  aignifleation,  as  will 
appear  from  an  inspection  of  the  law 
dictionaries.  The  cue  itself  ia  very 
much  in  point,  however,  since  it  gives 
expression  to  thfl  principle  that  the 
annauncement,  in  an  opinion,  of  a 
doctrine  inconaiatent  with  the  plain 
meeninfc  and  effect  of  a  atatute,  in 
the  decision  of  a  ease,  to  the  dff- 
termination  of  which  it  is  not  neces- 
sary, is  a  mere  dictum  of  the  court, 
and  cannot  affect  a  aubaequent  deci- 
sion, in  aceordance  with  u«  statnte, 
in  a  case  whne  it  ia  neeeasarr  to  its 
determination. 

In  Urton  t.  Wilaon,  65  CaL  11,  2 
Pac.  411,  it  was  held  that  a  point 
decided  waa  not  obiter  dietum  when 
the  judgment  turned  upon  it.  In 
Qwinn  t.  Hamilton,  75  Cal.  265,  17 
Pac.  £12,  it  waa  held  that  a  decision 
upon  a  point  which  aroae  in  the  eaie, 
and  wan  decided,  was  not  dictum, 
but  that  waa  with  reference  to  the 
law  of  the  ease,  where  the  same  point 
aroBc  on  the  second  appeal.  It  cer- 
tainly  would   be   diotim   under    the 


Pae.  89S,  a  deeiaion  as  to  the  estate 
by  curtesy  of  a  aurriving  husband 
was  followed  in  accordance  with  the 
rule  of  «lar#  decitit. 

In  Bonds-Foster  etc.  Co.  t.  North- 
em  Pacifla  Co.,  63  Wash.  302,  101 
Pac.  877,  it  was  held  that  a  decision 
annonneinff  a  rule  on  which  the  title 
and  security  of  property  and  lar^s 
businaa  transactions  depend  will  be 
adhered  to. 

In  Ex  parte  Woodbum  (Nev.),  104 
Pac  245,  it  waa  said  that  eonrts  are 
only  justified  in  overniline;  former 
deeiaions  where  the  same  are  elearly 


«  Hart  V.  Burnett,  15  Cal.  630; 
People  T.  Lynch,  51  Cal.  IS,  21  Am. 
Bep.  677;  People  t.  Provinei,  34  Cal. 
520;  San  Francisco  t.  fl.  V.  W.  W.  Co., 
48  Cat.  493;  Appeal  of  8.  O.  Hough- 
ton, 42  CaL  35;  Hughes  t.  Davia,  40 
Cat.  117;  Wright  v.  Solomon,  19  Cal. 
64,  79  Am.  Dec.  196;  QagliBrdo  t. 
Hoberlin,  18  CaL  894;  Duff  t.  FUher, 
15  CaL  375;  Gee  t.  Moore,  14  Cal. 
472;  And  v.  Magruder,  10  Cal.  2S2; 
Hickman  t.  O'Neall,  10  Cal.  292; 
Beteher  v.  Chambers,  53  Cal.  635; 
Ferris  t.  Coover,  10  Cal.  5S9;  Gamble 
T.  Veil,  15  Cal.  507;  NorrU  t.  Moody, 
84  CaL  143,  24  Pac.  37. 

In  Ettor  ».  Taooma,  57  Wash,  SO, 
106  Pac.  478,  107  Pac.  1061,  it  was 
said  that  there  is  no  constitutional 
provision  precluding  courts  from  re- 
versing their  decisions  upon  matters 
pertaining  to  property  rights.  In 
Caple  V.  State,  3  Okl.  Or.  72,  104 
Pae.  493,  it  waa  said  that  the  su- 
preme court  would  give  full  considera- 
tion    to     authorities     founded     upon 


have  outlived  their  usefulness. 
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cose/  But  where  a  decisioo  is  rested  npon  several  distinct  groimda, 
it  ia  authority  upon  all  of  such  grounds.*  .And  where  the  supreme 
court,  at  the  request  of  counael,  decides  s  qnestioB  not  strictly  in> 
Tolved  in  the  cause,  the  counsel  will  not  be  permitted  Ktterward 
to  treat  the  decision  as  a  mere  dictum.' 
A  rehearing  sets  aside  the  decision  as  authority." 

§  291.  The  Law  of  the  OaM.— ^Under  the  role  of  stare  decisia, 
as  shown  in  the  preceding  section,  if  a  decision  be  clearly  erroneous 
and  rights  have  not  grown  up  under  it  to  any  great  extent,  it  may 


rule   of  ttiirv   d^cUii.     In   Uagee  t, 

N.  P.  etc.  Co.,  ra   Cal,   430,  12  Am. 

.  St.  Kep.  09,  21  Fae.  114,  U  to  be  found 

«  deOiiitioii  of  diotvm  si  an  exprM- 


e  United  Land  Aua.  v.  Knigbt,  85 
Cal.  448,  23  Pm.  267,  S4  Pac.  818, 
and  Card«nu  *.  Uiller,  108  Cal.  250, 
49  Am.  St.  Kep.  84,  39  Pae.  7S3,  41  ' 
P»e.  472. 

In  Adams  t.  Seaman,  82  Cal.  636, 
83  Pac.  S3,  7  L.  B.  A.  224,  the  an- 
premo  court  said  tbat  a  diclum  elsbor- 
Btel7  eoDBidered,  and  eoncurred  in  bj 
the  whole  eonrt  in  bank,  was  entitled 
to  tn^at  weif^ht. 

See,  also,  Kieman  t.  Portland 
(Or.),  112  Pac.  402,  where  the  defini- 
tion and  effect  of  a  dictum  with  re- 
■peet  to  the  rule  of  stare  deei*i$  was 
stated  (and  the  eases  oolleeted),  and 
the  court  said,  in  effect,  that  whers 
certain  propositions  were  presented  in 
briefs  of  the  parties  to  an  appeal, 
and  at  the  oral  argument,  and  were 
considered  aod  decided,  tbe  decisions 
would  not  be  rejected  as  mere  dictum, 
ftnd  nnnecessarj  to  a  dstermination 
of  the  case. 

And  tee,  as  to  "obiter,"  Shires  t. 
AUen,  47  Colo.  440,  107  Pac.  1072, 
24  L.  R.  A.,  N.  S.,  8B1. 

*  Donner  v.  Palmer,  31  Csl.  SOO. 
In  Hart  T.  Burnett,  15  Cal.  S30,  the 
eonrt  said: 

"A  decision  is  not  tfren  suthority 
except  upon  the  point  actually  passed 
npon  by  the  court  and  directly  in- 
volved in  the  case.  But  even  then,  the 
mere  reasoning  of  the  court  is  not 
anthority." 

In  Cohens  v.  Virginia,  6  Wh«t. 
999,  6  L.  ed.  ESO,  Chief  Justice  Uai- 
■hall  Midi 


"It  is  a  maxim  not  to  be  disre- 
garded,  that  general  expressions  In 
every  opinion  are  to  be  taken  in  con- 
nection with  the  CASS  in  which  these 
expresaioDB  are  used;  if  they  go  be- 
yond the  case,  the;  may  be  respected, 
but  they  ought  not  to  control  the 
jndgmeut  In  a  subsequent  suit  where 
the  very  point  is  presented  for  deci- 
sion. The  reason  for  this  maxim 
is  obvious.  The  question  actually 
before  the  eonrt  is  investlgsted  with 
eare,  and  considered  in  its  full  extent. 
Other  principles  which  may  serve  to 
itlustrste  it  are  considered  in  their 
relation  to  the  ease  decided,  but  their 
poasibie  bearing  on  all  other  eases  is 
seldom  investigated."  Again,  Chief 
Jnstice  Best,  in  Bichardson  v.  Uelli^ 
2  Bing.  248,  on  the  same  subject, 
said: 

"The  expressions  of  evtrj  judge 
must  be  taien  with  reference  to  the 
case  on  which  he  decides,  otherwise 
the  law  will  get  into  extreme  confu- 
sion." These  esses  were  cited  with 
approval  in  Norris  v.  Moody,  84  Cal. 
143,   24  Pac.   37. 

And  see  (^ty  of  Pasadena  t.  Stim- 
■on,  91  Cal.  238,  27  Pac.  604,  where 
It  was  held  that  expressions  used  in 
judicial  opinions  are  always  to  he 
ooDstrued  and  limited  by  reference  to 
the  matters  under  consideration,  and 
cannot  be  safely  applied  in  their 
largeat  and  most  nnivemi  sense  to 
dissimilar    cases. 

i  Olney  v.  Sawyer,  54  Cal  879; 
Camron  t.  Eenfleld,  97  Cal.  550;  CUrr 
v.  Holland,  24  Cal.  147. 

»  San  Prancisoo  t.  8.  T.  W.  W. 
Co.,  S3  Cal.  608. 

10  Argente  t.  San  Francisco,  16  CaL 
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be  overruled.  Bat  this  ia  not  tme  of  a  sobsequent  appeal  in  the 
same  cause.  However  erroneona  a  decision  of  tbe  sapreme  court 
may  be,  it  must  be  adhered  to  in  all  subsequent  stages  of  the  same 
caae.  It  becomes  the  law  of  the  case  and  cannot  be  disregarded 
either  by  the  trial  court  or  by  the  supreme  court.  This  role  is 
firmly  cstablifihed.  It  was  first  announced  in  Dew^  v,  Gray.^  In 
that  case,  with  reference  to  its  decision  upon  a  former  appeal,  the 
court,  per  Heydenfeldt,  J.,  said:  "The  latter  portion  of  the  decision 
is  in  abrogation  of  one  of  the  plainest  principles  of  law,  and  if  this 
case  was  a  new  one  I  should  not  hesitate  to  overrule  it.  But  legal 
rules  deprive  us  of  the  power  to  do  bo.  The  decision  having  been 
made  in  this  case  it  has  become  the  law  of  the  case,  and  it  is  not 
now  the  subject  of  revision."  The  doctrine  of  Dewey  v.  Gray  was 
approved  and  followed  in  subsequent  cases,*  and  in  Leese  v.  Clai^* 
Field,  C.  J.,  delivering  the  opinion,  said: 

"The  decision  of  this  court  on  the  firat  appeal  became  the  law 
of  the  ease,  and  fixed  the  right  of  the  parties  in.this  action  under 
their  respective  grants.  'A  previous  ruling  of  the  appellate  court,' 
as  we  held  in  Phelan  v.  San  Francisco,  'upon  a  point  distinctly 
made  may  be  only  authority  in  other  cases,  to  be  followed  and 
affirmed,  or  to  be  modified  or  overruled,  according  to  its  intrinsic 
merits;  but  in  tbe  case  in  which  it  is  made  it  is  more  than  author- 
ity— it  is  a  final  adjudication  from  the  consequences  of  which  the 
court  cannot  depart  nor  the  parties  relieve  themselves.'  (20  Cal. 
11.)  Such  has  been  the  uniform  doctrine  of  this  court  for  years, 
and  after  repeated  examinations  and  aGfirmations  it  cannot  be  con- 
sidered as  open  to  further  discussion.  (See  Dewey  v.  Gray,  2  Cal. 
374;  Clary  v.  Hoagland,  6  Cal.  685;  Gunter  v.  Laffan,  7  Cal.  588; 
and  Davidson  v.  Dallas,  15  Cal.  75.)  Nor  is  the  doctrine  peculiar 
to  this  court.  It  is  the  established  doctrine  of  the  supreme  court 
of  the  United  States  and  of  the  supreme  courts  of  several  of  the 
states.  (Ex  parte  Sibbald,  12  Pet  (U.  S.)  491,  9  L.  ed.  1168; 
Washington  Bridge  Co.  v.  Stewart,  3  How.  (U.  S.)  413,  11  L.  ed. 
€58;  and  Kussell  v.  La  Rogue  &  Hatch,  13  Ala.  149.)    And  the 

>  2  Cal.   374.  78  Cal.  454,  18  Pae.  872,  21  Pae.  11; 

«  Clary   t.   Hoagland,   6   Cal.   685;  Burton    ¥.    Burton,    79    Cal.    4B0,   21 

Gunter  v.  I^ffan,  7  Cal.  588;  Cordier  Pae.    847;    Emeric    v.    Alvarado,   90 

T.    SchloBB,    18    Cal.    570;    Phelan    v.  Cal.  444,  27  Pae.  35B,  »nd  see  cama 

San    Francisco,   20   C&l.   39;    Hayuea  cited   in  note  6,  below. 

V.  Meeks,  20  Cal.  26%;   Dandaoa  y.  •  20  Cal.  387,  and  see  the  veiy  able 

I>a1las,  15  Cal.  75;   Bitter  v.  Steren-  opinion  of  Baldwin.  J.,  in  Davidsan 

ban,  11  Cal.  27;  Learned  t.  ChaOa,  V.  Dallas,  16  Cal.  75. 
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reason  of  the  doctrine  is  obviotis.  The  supreme  eoort  Ass  no  appel- 
late jurifidiction  over  its  own  judgments;  it  cannot  review  or 
modify  them  after  the  case  has  once  passed  by  the  issuance  of  the 
remittitur  from  its  control.  It  construes  for  example  a  written 
contract,  and  determinee  the  rights  and  obligations  of  the  parties 
thereunder,  and  upon  such  construction  it  affirms  the  judgment  of 
the  court  below.  The  decision  is  no  longer  open  for  consideration ; 
whether  right  or  wrong  it  has  become  the  law  of  the  case.  This 
will  not  be  controverted. 

"So,  on  the  other  hand,  if  upon  the  construction  of  the  contract 
supposed  this  court  reverses  the  judgment  of  the  court  below  and 
orders  a  new  trial,  the  decision  is  equally  conclusive  as  to  the  prin- 
ciples which  shall  govern  on  the  retrial;  it  is  just  as  final  to  that 
extent  as  a  decision  directing  a  particular  judgment  to  be  entered 
is  as  to  the  character  of  such  judgment.  The  court  cannot  recall 
the  case  and  reverse  its  decision  after  the  remittitur  is  issued.  It 
has  determined  the  principles  of  law  which  shall  govern,  and  hav- 
ing thus  determined,  its  jurisdiction  in  that  respect  is  gone.  And 
if  the  new  trial  is  had  in  accordance  with  its  decision,  no  error  can 
be  alleged  in  the  action  of  the  court  below.  (Young  v.  Prost,  1 
Md.  377;  McCleUan  v.  Crook,  7  QiU,  333.}" 

So,  in  the  case  of  Jaffe  v.  Skae,*  Wallace,  C.  J.,  delivering  the 
opinion,  said;  "It  has  always  been  the  settled  rule  in  this  court 
that  a  decision  rendered  here  upon  facts  appearing  in  the  record, 
in  which  the  legal  effect  of  those  facts  is  declared,  is,  in  all  subse- 
quent proceedings  in  the  case,  and  so  long  as  the  facts  themselves 
appear  without  material  qualification,  a  final  adjudication  of  the 
rights  of  the  parties  from  which  the  court  cannot  depart  nor  the 
parties  relieve  themselves.  This  rule  was  laid  down  here  in  the 
early  case  of  Dewey  v.  Oray,  2  Cal.  374,  *which  in  this  respect 
adopted  the  views  of  the  supreme  court  of  the  United  States  enunci- 
ated in  Washington  Bridge  Co.  v.  Stewart  et  al.,  3  How.  (U.  S.) 
413, 11  L.  ed.  658,  and  the  rule  itself  has  been  since  uniformly  main- 
tained in  this  court." 

Similar  expressions  are  to  be  found  in  Sharpstein  v.  Fried- 
lander,**  and  in  Elauber  v.  San  Diego  etc.  Co.,*"  it  was  held  that 
such  a  judgment  constituted  an  estoppel  of  record  of  the  highest 

*  4S  Cal.  S40.  *»  98  CaL  105,  82  Pu.  876. 
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character,  o&d  wu  conclasire  between  the  parties  to  the  matter 
adjudged,** 

Aa  stated  in  the  foregoing  opiaions,  the  role  as  to  the  lav  of 
the  case  has  been  imifonnly  maintained  ever  since  the  cfse  of 
Dewey  t.  Qray,*  and  it  is  'therefore  firmly  established.    The  rnle 


*o  Bnt  not  between  thoie,  or 
•{fainit  those,  who  were  not  partie* 
to  the  former  appeal.  Mftreh  t.  Bar- 
net,  121  Cal.  419,  66  Am.  St.  Eep. 
44,  53  Pae.  S33.  And  lee  Robioiou 
T.  Kind,  25  Not.  261,  59  Pftc  803, 
62   Pae.  70S. 

The  rule  wm  thai  expressed  in 
Stager  v.  Troy  lAundrj  Co.,  41  Or. 
141,  68  Pae.  405,  tb«  leading  Oregon 
eaBB:  "The  rule  has  been  long  ei- 
tabliahed,  and  is  uniformlj  adhered 
to,  that  an  appellate  court  will  not 
revise  or  reverse  its  former  decisiona 
made  in  the  lame  cause,  and  upon 
the  tame  state  of  fact,  and  this  for 
two  reaaoni:  (1)  Thej  stand  a* 
precedent)  and  authoritj,  as  if  made 
m  aaj  other  case  npon.  a  like  state 
of  facts,  aad  '(£)  as  adjudications 
between  the  same  parties.  The  pol- 
icT  of  the  law  and  the  practical  ad- 
ministration of  justice  require  that 
there  should  be  an  en<f  of  litigation, 
and  the  rul«  has  grown  up  to  me«t 
this  requirement.  If  parties  were 
permitted  to  present  tbe  same  issaes 
in  the  same  ease  as  often  as  thej 
feet  aggrieved  by  th»  result,  litiga- 
tion would  descend  into  a  contest  of 
perseverance  and  persistence,  rather 
than  of  legal  rights,  and  it  could  not 
be  brought  to  a  determination  ao 
long  as  buman  ingenuity  could  pre- 

In  Wright  V.  Carmn  ate,  Co.,  22 
Nev.  3M,  39  Pae.  872,  it  was  said: 
"A  ruling  of  an  appellate  court  upon 
a  point  distinctly  inad«  upon  a  pre- 
vious appeal  is,  in  all  subsequent  pro- 
oeedings  in  tbe  same  case  upon  sub- 
stantially the  same  facts,  a  final 
adjudication,  from  the  consequences 
of  which  the  court  cannot  depart. 
The, supreme  court  has  no  power  to 
review  its  own  juilgments  in  the  same 
case,  except  upon  petition  for  rs- 
bearing,  in  Bccordance  with  the  rules 
established  for  that  purpose.  8uch 
are  the  decisions  of  more  than  two 
hundred  eases,  decided  in  more  tbaa 
thirty   states    of   the   Union,   beaidM 


a  great  number  of  federal  cvurta,  in- 
cluding the  supreme  court  of  tbe 
United  Statos.  A  list  of  tb«M  euM 
is  too  extended  to  be  ^iven  here,  bat 
they  may  be  fovnd  in  Hennan  ob 
Estoppel  and '  Bea  Adjndieata  (p>g« 
118  et  seq.)." 

■  See  eases  cited  in  note  2  abore, 
and  also  the  foUowiog,  viz.,  Lneaa 
f.  Ban  Francisco,  28  Cal.  591;  Kile 
V,  Tubbe,  32  Cal.  332;  Page  t.  Fow- 
ler, 37  Cal,  lOO;  Tatea  v.  Smith, 
40  Cal.  6B2;  Poorman  v.  Mills,  43 
Cal,  323 ;  Hobbs  v.  Duff,  43  Cal.  485 ; 
Lick  T.  Biat,  44  Cal.  .479;  Busaell  t. 
Harris,  44  CaL  489;  Stone  f.  Bumpus, 
48  Cal.  218,  4  Morr.  Min.  Bep.  278; 
Gates  V,  Salmon,  46  Cal.  361;  Jaffe 
V.  Skae,  48  Cal.  540;  Pico  t.  Cnyas, 
48  Cal.  639;  Thompson  t.  Fellon, 
G4  Cal.  547;  Carpentier  t.  Brenbam, 
50  Cal.  549;  Martin  t.  Parsons,  SO 
Cal.  498;  Lassing  v.  Paige,  56  CaL 
139;  Estate  of  Pacheeo,  29  Cal.  224; 
Polack  T.  McQrath,  38  Cal.  668; 
Donner  v.  Palmer,  51  Cal.  629;  Hein- 
len  V.  Martin,  59  Cal.  181;  Wilkin- 
son V.  Merrill,  58  Cal.  559;  Sharpstoin 
T.  Friedlander,  63  Cal,  78;  Taylor  t. 
McLain,  64  CaL  513,  2  Pac.  309;  Rec- 
lamation Dist.  T.  Goldman,  65  CaL 
635,  4  Fac.  676;  Haggin  v.  Clark, 
71  Oal.  444,  9  Pac,  736,  12  Pac  478; 
Johnston  y.  San  Fianeiseo  etc,  75 
CaL  134,  7  Am.  St.  Bep.  129,  16 
Pae.  753;  Burton  t.  Burton,  79  CaL 
490,  21  Pac.  847;  Castagnino  t.  Bal- 
letta,  82  CaL  250,  23  Fac.  127; 
Christy  y.  WaUr  Works,  84  CaL  B41, 
24  Pac.  307;  Eversdon  t,  Maybew, 
85  ^aL  1,  21  Pae.  431,  24  Pae.  382; 
Wise  V.  Williams,  88  Cal.  30,  £5  Fac, 
1004;  Moulton  t,  Knapp,  SE  Cal.  446, 
26  Pac.  210;  Emerie  t.  Alvarado,  90 
CaL  441,  27  Pae.  356;  SUntOB  v. 
French,  91  Cal.  274,  27  Pac  657; 
Brusie  t.  Gates,  96  Cal.  265,  31  Pae. 
Ill;  In  re  Couts,  100  CaL  400,  34 
Pac.  865:  Merrill  v,  Merrill,  102  CmL 
317,  36  Pac  675;  Baker  v.  BrickelL 
102  Cal.  620,  36  Pae.  950;  People 
t.   Eolladay,   102   Cal.    661,    36   Pac. 
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927;  Benton  t.  SbotweD,  103  CftL 
169.  ST  Pm.  147;  Charebill  t.  B»n- 
B»aa,  IH  Csl.  369,  30  Pac.  93,  38 
Pm.  43;  Mahan  t.  Wood,  106  Oal. 
12,  88  Pa<3.  S07;  Mills  *.  Home  Bene- 
fit Aran,,  105  CaL  232,  3S  Pae.  723; 
Krumdick  t.  White,  107  Cal.  37,  39 
Pae.  1D06;  Gould  t.  Adami,  108  Cal. 
305,  41  Pae.  408;  UtUe  t.  CaldweU, 
112  Cal.  27,  44  Pae.  340;  Porter 
T.  tfuUer,  112  Cal.  365,  44  Pae.  729; 
Auburn  etc.  Aun.  v.  Bill,  1J3  Cal. 
382,  49  Poe.  695;  Wallace  v.  Siuon, 
114  Cal.  42,  45  Pae.  1000 ;  In  re  Lax, 
114  Cal.  73,  45  Pae.  1023;  Boiton 
T.  »ack,  119  Cal.  20,  46  Fac.  920; 
Balfour  y.  Fieino  Canal  Co.,  123 
Cal.  395,  55  Pae.  1062;  Faulkner  t. 
Hendj,  128  Cal.  467,  56  Pae.  99; 
Sent  T.  San  Francisco  Ba».  Union, 
130  C^I.  401,  62  Pae.  620;  Mt^Oniw 
T.  Friend  ete.  Co.,  133  Cal.  ESQ,  65 
Pae.  1051;  Turner  v.  Hearst,  137 
Cal.  232;  Cranes  etc.  Co.  t.  Scherrer, 
137  Cft].  606,  70  Pae.  1128;  Senior 
v.  Aniierson,  138  Cal.  718,  73  Pae. 
349;  SnjdEr  v.  Jack,  140  CaL  684, 
74  Pae.  lJ9.  355;  Blankcnsbip  v. 
Wbalej,  142  Cal.  566,  76  Ftte.  235; 
Franz  v.  Mendonca,  146  Cal.  640, 
80  Pae.  1078;  Lambnt  t.  Bates,  148 
Cal.  148,  82  Pae.  767;  Ellis  v.  Wit- 
mer.  i48  Cal.  528,  83  Pae.  800; 
Emerson  t.  Yosemite  etc.  Co.,  149  Cal. 
60,  8S  Pae.  122;  Beeve  v.  Colusa  ete. 
Co.,  151    Cal.  29,  91  Pae.  802. 

In  the  fallowing  cases  the  prinriple 
was  sustained,  but  the  rule  was  held 
inapplicable  in  the  ptirttcular  ease: 
Andenon  t.  Hancock,  64  CaL  49S,  2 
Pae.  31;  Oage  v.  Downer,  ^*  ^ol- 
241,  29  Pae.  635;  Kkuber  r.  San 
Diego  etc.  Co.,  98  Ca.\.  105,  33  Pae. 
876;  Esrej  t.  Southern  Pacifie  Co., 
103  Cal.  B41.  37  Pae  500;  Mattinftlj 
r.  Penme,  105  CaL  .S14.  4?i  Am.  St. 
Sep.  87,  39  Pae.  200;  Graenbnrg 
v.  California  B.  B.  Co.,  107  Cal.  667, 
40  Pae.  1063;  Robinson  v.  Thorn- 
ton, 114  Cal.  27S,  46  Pae.  79;  Oood- 
■ell  T.  Ashworth,  119  CaL  222,  46 
Pae.  1066. 

And  see  cams  cit«d  in  following 
notes  for  more  detailed  illustration 
of  tbe  rule. 

Look  at  United  States  v.  Four 
Hundred  and  Twenty-two  Caska  of 
Wine,  1  Pet.  (U.  8.)  547,  7  L.  ed. 
297;  BoberU  t.  Cooper,  20  How.  (U. 
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8.)  467,  15  L.  ed.  969;  SuperrisoiB 
T.  Eennieott,  4  Otto  (H.  8.},  498,  U 
L.  ed.  260;  Tbe  Ladj  Pike,  6  Otto 
(U.  S.),  462,  24  L.  ed.  673. 

Also,  Berser  t.  Metropolitan  Preas 
Printing  Co.,  61  Wash.  35,  111  Pae. 
872;  State  Bank  v.  Citj  National 
Bank,  26  OkL  801,  110  Pae.  910; 
Oklahoma  etc.  Co.  v.  Baumhoff,  21 
OkL  SOS,  96  Pae.  758;  Dalgnrdno  t. 
Trumbull,  61  Wash.  659,  112  Pae. 
928;   Pljmouth  etc.  Bapk  t.   Oilman, 

3  8.  D.  170,  44  Am.  St.  Bep.  782, 
52  N.  W.  869;  S.  C,  6  Dak.  304, 
50  N.  W.  184;  St.  Croi«  ete.  Co.  t. 
Mitchell,  4  S.  D.  487,  57  N.  W. 
236;  Silra  v.  Pickard,  14  Utah,  24S, 
47  Pae.  144;  Kianti  *.  Bailnay  Co., 
13  Utah,  1,  43  Pae.  623,  32  L.  B.  A, 
828;  Brimm  v.  Jones,  13  Utah,  440, 
45   Pae.    46,   352;    Veaard    v.   Green, 

4  Ulnh,  456,  11  pBc.  337;  Cowies 
T.  Hagerman,  15  N.  H.  600,  110 
Pae.  843;  Crary  t.  Field,  10  N.  M. 
257,  61  Pae.  118;  Oliver  v.  Synborst 
(Or.),  109  Pae.  762;  Starr  v.  Long 
Jim,  S9  Wash.  190,  100  Pae.  810; 
Buckhom  etc.  Co.  v.  Coii9Cilidat«a 
etc.  Co.,  47  Colo.  516,  108  Pae.  27; 
Treat  t.  Grand  Canjon  etc.  Co.,  12 
Aril.  117,  100  Pae.  438;  Menasha 
etc.  Co.  T.'  Kelson,  53  Wash.  160, 
101  Pae.  720;  Wittler-Corbin  Ma- 
chinery Co.  V.  Martin,  53  Wash.  65, 
101  Pae.  494;  Creighton  t.  EerEhflelil, 
2  Mont.  169;  YeUowstoee  National 
Bank  t.  Qagnon,  25  Mont.  268,  64 
Pae.  664;  O'Baurke  v.  Schulti,  23 
Mont.  285,  S8  Pae.  712;  Wright  v, 
Carson  etc.  Co.,  22  Nev.  304,  39  Pae. 
872;  Union  etc.  Co.  t.  Atchison  etc. 
Co.,  8  N.  M.  159,  42  Pae.  89;  Scot- 
tish etc.  Co.  T.  Beeve,  7  N.  D.  S52, 
75  N.  W.  910;  Powell  y.  Bailroad 
Co.,  14  Or.  22,  12  Pae.  83;  Apple- 
gate  V.  Dowell,  17  Ot.  299,  20  Fac. 
429;  Trust  Co.  v.  Coulter,  23  Or. 
131,  31  Pae.  280;  Tanderup  t.  Han- 
sen, 8  8.  D.  375,  66  N.  W.  1073; 
First  National  Bank  v.  Lewis,  13 
Utah,  507,  46  Pae.  890;  Dennis  v. 
Kaas,  13  Wash.  137,  42  Pae.  S40; 
Tibbals  t.  Mt.  Olympus  ete,  Co.,  16 
Wash.  480,  4S  Pae.  236;  Smith  t. 
Seattle,  20  Wash,  613,  56  Pae.  389; 
Sherman  t.  Port  Huron  etc.  Co.,  13  ' 
S.  D.  95,  82  N.  W.  413;  Bound  ete. 
Co.  V.  Bellingham  ete.  Co.,  53  Wash. 
470,  102  Pae.  234i  Great  Northern 
By.  Co.  r.  8iiohomi«h  Co.,  54  Wash. 
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applies  to  decisionB  as  to  the  jurisdiction  of  the  court,'  aad  to  de- 
eisioDs  upon  questions  of  public  importance/  as  well  as  to  decisions 
upon  other  questions.  And  the  rule  does  not  depend  in  any  maa- 
Qer  upon  the  general  direction  sometimes  placed  at  the  ^id  of 
opinions  that  the  court  below  is  to  proceed  in  accordance  with  the 
principles  announced.  Such  direction  "is  a  mere  formality,  which 
of  itself  neither  ^ves  authority  nor  limits  the  power  of  the  inferior 
tribunal."' 

It  has  been  said  that  the  rule  as  to  the  law  of  the  case  applies 
"only  to  principles  of  law  announced  in  a  caae  and  not  to  mere 
questions  of  fact."  *  Id  a  certain  sense  this  is  now,  and  has  always 
been,  the  correct  rule  of  law.  The  appellate  courts,  under  the 
decisioiui,  have  no  power  to  make  findings  of  fact; "  and  even  if 
they  should  attempt  to  do  ao,  their  decision  would  be  nugatory, 
and  the  rule  of  the  law  of  the  case  would  have  no  power  to  vitalize 
it.  The  trial  courts  alone  may  make  findings  of  fact  from  the  evi- 
dence ;  but  the  rule  of  the  law  of  the  case  has  no  application  to  any 
decision,  whether  of  law  or  of  fact,  of  the  nisi  prius  courts."  That 
rule  applies  solely  to  decisions  of  appellate  courts.  The  eonclusicm 
is  obvious,  therefore,  that  the  rule  of  the  law  of  the  cane  is  not 
applicable  to  verdicts  op  findings  of  fact, 

Not  only  does  the  rule  apply  to  decisions  of  the  appellate  courts, 
but,  upon  principle,  it  would  seem  that  it  applies  to  all  such  de- 
cisions alike ;  and  such  was  unquestionably  the  view  of  the  courts 
themselves  until  a  period  comparatively  recent  in  the  history  of 
California  jurisprudence.  More  recent  decisions,  however,  tend  not 
only  to  limit  the  application  of  the  rule  by  exceptiiig  therefrom  a 
class  of  cases  formerly  recognized  as  being  subject  thereto,  but 
even  to  support  such  limitation  by  reasons  not  found  in  the  earlier 
definitions  of  the  rule  itself. 

2S,   102   Pac.   881;    Fluurnoj  t.  Bnl-  t  Lmbb  t.  Ctork,  EO  CaL  38T. 

lock,   11   N.   M,   87,   66  Pae.   547,  55  t  Baun  v,  Eernoldi,  15  QO.  469. 

N.  S.,   1136;  De  Palm^  ,.  Wainman  *».^„^  "?  ST  BlB^^.nT J?"^ 

IB   N.   M.   68,   103   Pa<:.   782;    Baker  ^^a";   WaSL  ,    kCl  U*^ 

Co.    V.    Huntington,    4S    Or.    5B3,    87  $»   „'?^,    ,n^  ''   ^*^^  "*  *^^ 

Pa4!.    103ft,    8S    Pac.    144 ;    Taj-lor   v.  *^'  ~  ^"-  ^,"™-  „„ 

Taylor,   54   Or,   660,    103    Pac.    524;  "  °^  section  296,  pott.     Atao,  Ma 

Grand   Central   etc,   Co,   v.   Mammoth  •ection  288,  ante. 

etc.  Co,.  36  Utah,  364,  104  Pac.  573;  "  See  Lawrene*  v.  BaUn,  37  Cal. 

Harding  t.  QlUett,   25  Okl.   19B,  107  518;     De    la    Beckwith    t.    Superior 

Pac.  665.  Court,  146  Cal,  498,  80  Pac.  717. 

•  Claij  T.  Hoagland,  6  CaL  S3G,  See  note  4S,  wctioii  891,  pott. 

DigmzedByGOOgle 


1663 


BDLBS  OF  PSAOnCK  IK  TBS  APPELLATE  OOUBTS. 


5  291 


The  departure  referred  to  is  to  be  found  in  tbe  case  of  Allen  t. 
Bryaot,"  but  that  decision  is  partly  justified  by  earlier  azpreasions 
of  the  court  in  the  same  connection.  It  was  there  held  that  a  de- 
termination of  the  appellate  court  upon  the  question  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  findings  of  the  trial  court 
would  not  be  within  the  rule.  It  is  true,  this  decision  is  obiter, 
since  the  court  seems  to  have  afterward  proceeded  upon  the  theory, 
either  that  additional  evidence  had  been  introduced  upon  the  sec- 
ond trial,  or  that  the  appellate  court  had,  upon  the  former  appeal," 
overlooked  or  disregarded  certain  evidence  then  before  it.  But  the 
language  of  the  learned  justice  who  wrote  the  opinion  of  the  court 
leaves  no  room  to  doubt  that  if  the  question  shall  be  fairly  and 

M  155  Cal.  256,  100  Pac  7M.  In 
this  ease  Eenihaw,  J.,  for  the  eonrt, 
■aid:  "  .  .  .  .  The  doetrine  of  the 
kw  of  the  caae  pre8uppoH«s  error  ia 
the  eannciatlOD  of  a  prineiple  of  law 
applic&ble  to  the  facta  of  a  case  un- 
der review  b^  an  appellate  tribunal. 
It  preaupposes  error  bemuM  if  the 
gorerning  principle  of  law  had  been 
eorreetlj  declared,  there  would  be  no 
oecaEion  for  the  invocation  of  the 
doctrine.  The  sole  reason  for  the 
existence  of  the  doctrine  is  that  the 
eourt,  having  announced  a  rule  at  law 
applicable  to  a  retrial  of  facts,  both 
parties  upon  ^at  retrial  are  asaomed 
to  hare  conformed  to  the  mle  and 
to  have  offered  tbeir  evidence  un- 
der It.  Under  these  circumstancoa 
it  mnild  be  a  manifest  iujuatiee  to 
either  partj  to  change  the  mle  upon 
the  second  appeal.  But,  since  the 
mle  owes  its  ver^  existence  to  error, 
it  is  not  one  whose  extension  is  looked 
upon  with  favor.  The  ruling  ia  ad- 
hered to  in  the  sioele  case  where  it 
arises,  is  not  carried  into  other  casea 
as  a  precedent,  and  the  doctrine  is 
rarelj  and  in  a  verj  limited  claaa 
of  caaea  applied  to  mattera  of  evi- 
dence, as  distinguished  from  rolicgs 
at  law.  (Wixaon  v.  Devine,  SO  Cal. 
385,  [22  Pac.  B24] ;  Mattingly  v. 
Pennie,  105  Cal.  514,  [45  Am.  St. 
Bep.  87,  39  Pac.  200].)  The  nar- 
row clase  of  cases  in  which  the  doc- 
trine will  be  held  to  applj  to  endence 
and  the  rigid  limitatioo  upon  the 
application  of  the  doctrine  will  be 
fonnd  well  expressed  iu  Wallace  v. 
8iflMn,  114  Cal.  42,  [4S  Pac  1000]." 


be  subject  ti 
if  the  err( 
stand     long 

the  rule  of 


If  the  "rub  of  the  law  of  the  case" 
was  not  mentioned  in  ao  many  words 
in  two  or  three  [rfaces,  the  reader 
would,  of  course,  believe  that  the 
learnt  justice  was  writing  about  the 
rule  of  stare  deoin*.  Thus,  it  is 
said  it  "is  not  carried  into  other  cases 
as  a  precedent,"  The  role  of  itor« 
decitit  alone  ia  a  rule  of  precedent, 
and  a  decision  to  which  the  rule  of 
the  law  of  the  case  might  be  applied, 
would  most  assuredly 
the  rule  of  ttare  dtciiU, 
•  should  be  allowed  to 
enough  to  become  a 
all.  The  application  of 
tore  decisis  does  preeup- 

C  error,  and  is  a  rule  of  precedent, 
of  the  case  ia  analogous  to  ret 
adjudicata,  but  not  to  «tiire  deciti*. 
In  truth,  without  the  rule  of  law  of 
the  ease,  the  doctrine  of  ret  adjtidi- 
cata  would  have  to  be  applied  to  pro- 
tect decisions  of  an  appellate  court 
throughout  mibseqnent  proceedings. 
There  is  no  other  rule. 

Again,  it  ia  deacribed  as  a  mle 
nhoae  oxtenaion  is  not  regarded  with 
favor,  yet  in  the  preceding  sentence 
its   violation  is  said   to  be  an  injus- 

Bimilar  language  is  used  in  Tally 
T.  Ganahl,  151  Csl.  418,  BO  Pac.  104B, 
but  in  no  other  of  the  score  or  more 
of  California  decisions  cited  else- 
where in  this  aection. 

<■  The  prior  appeal  was  before  the 
district  court  of  appeal.  See  Allen 
v.  Bryant,  4  CaL  App.  371,  88  Pae. 
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directly  presented  in  some  fatare  case  a  nmilar  conclusioD  will  be 
reached.  The  opiDion  recited  that  the  appellant  "mistakenly*'  and 
" unwarrantaUy "  soaght  to  extend  the  rule;  but,  conceding  that 
the  question  was  as  above  stated,  there  are  cases  where  the  mle  was 
applied  to  anch  a  decision  without  question,  and  none,  so  far  as  a 
fairly  thorough  investigation  has  be&a  able  to  reveal,  to  the  con- 
trary.'* 

Moreover,  white  the  reason  given  finds  some  support  in  the  cases 
cited,  that  support  is  less  real  than  appareat.  'In  Wixson  v. 
Devine,"  the  first  case  cited,  the  question  waa  whether  the  judg- 
ment in  a  prior  action  was  an  estoppel  in  the  case  at  bar.  It  was 
said  that  the  court  held  that  it  was,  on  the  first  appeal,  and  that 
that  decision  was  the  law  of  the  case  in  subsequent  proceedings; 
but  it  was  shown  that  what  the  court  bad  stated  ou  the  point  was 
not  necessary  to  the  determination  of  the  appeal,  and  the  decision 
merely  was  that  the  rule  had  never  been  applied  to  statements 


"  8m  LMciog  T.  PaJgft,  Se  CaL 
139;  Polack  t.  MeOrmth,  38  Ckl.  666; 
jAlTe  V.  8kM,  4a  CoL  640;  Bnuie 
y.  Gates,  96  Cal.  265,  31  Pae.  Ill; 
Jamea  v.  Lfoim  Co.,  147  Csl.  69,  81 
Pao.  275. 

In  thii  lait-ettsd  esM  the  n- 
prenM  court  aeeniB  to  hav«  held  that 
vhere  the  evideoce  is  tb*  tame  witb- 
□nt  conflict,  a  deciiian  upon  a  for- 
mer appeal  that  it  i»  luffldent  !■  the 
Ian  of  the  oaw  on  a  lubaeaQent 
appe^.  The  following  excerpt  wom 
both  th«  facta  and  the  opinion  of  the 
court,  and  ia  quoted  a>  fairly  illus- 
trating the  extent  to  which  the  rule 
will  be  ai^lied  to  deeisiona  upon 
the  Hufficieuej  of  the  eTidencs: 

"It  wiU  be  thus  seen  that  that 
decision  laid  down,  as  a  matter  of 
law,  the  propoeition  that,  under  the 
uadiaputed  evidence  in  the  ea»e  as 
there  preaented,  the  letter  of  Pebru- 
aiy  9th  contained  an  unconditional 
Ttromiae  to  pay  the  draft  in  qucation, 
if  it  was  purchased  on  the  faith  of 
it.  That  decision  on  a  question  of 
law  arisiDg  between  the  parties  to 
the  action  on  a  f^ven  state  of  facta 
became  the  law  of  the  eaee,  and  eon- 
trolled  the  lower  court  upon  a  sub- 
sequent trial  of  the  cause,  provided 
the  Bsme  atate  of  facts  wa«  a^^in 
presented  aa  was  before  this  court 
when  the  detiKon  ob  the  former  ap- 
peal was   made.     And,    a*    there    u 


no  question  but  thftt  exaetlj  the  same 
atate  of  faeti  was  before  the  lower 
eourt  upon  this  aeeond  trial  aa  was 
reviewed  on  the  previous  appeal,  and 
upon  which  tiie  court  reached  the 
eondusioQ  of  law  above  declared,  it 
was  not  only  proper,  but  it  was  the 
duty  of  the  lower  court,  in  harmonj 
with  the  law  so  laid  down  in  that 
previouB  decision  to  instruct  the  jury 
speciflcallir,  or  in  effect,  that  as  a 
matter  of  law  such  letter  eoostituted 
ma  nneooditionai  promiae  to  pa;  the 
draft  in  question,  provided  the  jurj 
found  that  Buch  draft  was  pureba»ed 
b;  plaintiff's  assignor  on  the  faith 
of  the  promise  contained  therein,  and 
limiting  the  eonsi  deration  of  the 
jury  solely  to  that  question  of  aueh 
purchase.  The  instruction  of  the 
2\XTy  was  formulated  upon  this  basis, 
and  was  correct." 

As  stated  in  the  text,  the  true  rnl« 
ia  believed  to  be  that  outlined  in  Wal- 
Uee  T.  Siason,  114  Cal.  42,  45  Pae. 
1000. 

Aaide  from  the  decision  of  Allen 
v.  Bryant,  1S5  Cal.  256,  100  Pae.  704. 
quoted  in  note  12,  tupro,  and  an- 
alyzed in  the  text,  no  decision  has 
been  found  going  unqualifledlj  to 
the  extent  of  holding  that  the  rale 
of  the  law  of  the  ease  is  not  appli- 
cable to  deciatoui  upon  the  insalB< 
eiencT  of  the  evidence, 

M  80  CaL  SSS,  28  Fas.  SSi. 
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made  obiter.  The  court,  however,  made  use  of  the  following 
language  as  to  the  law  of  the  case: 

"We  have  recently,  in  Sharon  t.  Sbsron,  79  Cal.  S33,  22  Pac. 
26,  131,  had  occasion  to  consider  this  doctrine  of  the  law  of  fft« 
cote,  which  means,  as  we  understand  it,  that  the  court,  having 
erroneously  decided  8om«  matter  of  law,  will  always  stand  by  the 
error  tn  that  case,  thou^  it  will  not  allow  it  to  be  a  precedent  in 
another,  and  we  there  determined  that  the  doctrine  had  nothing  to 
commend  it  to  the  favor  of  the  court,  and  that  its  application 
would  not  be  extended  beyond  the  oases  in  which  it  had  been  held 
to  apply." 

The  language  of  the  Sharon  case,  thus  referred  to,  is  as  follows: 

"But  lest  a  discussion  of  the  questions  arising  here  may  result 
in  a  conflict  between  the  former  decision  and  the  present  one,  we 
prefer  to  meet  and  decide  the  question  whether  the  doctrine  that  a 
decision  once  made  in  an  action  is  forever  after  the  law  of  the  case 
is  applicable  to  this  case  in  its  present  status. 

"In  support  of  the  contention  that  the  former- decision  is  bind- 
ing upon  us  here,  counsel  for  respondent  says: 

"  'The  validity  of  the  contract  of  marriage  set  forth  in  the  find- 
ings was  directly  involved  in  and  directly  adjudicated  on  that 
appeal,  and  no  questions  concerning  its  validity  can  now  or  here- 
after be  agitated  in  this  court';  and  cite  as  supporting  this  posi- 
tion, Qwinn  v.  Hamilton,  75  Cat.  265,  17  Pac.  212;  Reclamation 
District  v.  Goldman,  65  Cal.  635,  4  Pac.  676 ;  Clary  t.  Hoagland, 
6  Cal.  685 ;  Davidson  v.  Dallas,  15  Cal.  75 ;  Mnlford  v.  Estudillo. 
82  Cal.  131 ;  JaflEe  v.  Skae,  48  Cal.  540 ;  Donner  v.  Palmer,  51  Cal. 
629 ;  Megerle  v.  Ashe,  47  Cal.  632 ;  Heinlen  v.  Martin,  59  Cal.  181 ; 
Doyle's  Appeal,  73  Cal.  564,  15  Pac.  125. 

"We  have  shown  above  that  counsel  are  mistaken  in  their  state- 
ment that  the  former  decision  directly  adjudicated  upon  the 
validity  of  the  contract  of  marriage  as  now  presented.  It  did 
determine  the  validity  of  the  contract  as  presented  by  the  findings 
of  the  court  below.  The  authorities  cited  sostain  the  general  and 
well-established  rizle  that  a  question  presented  and  decided  by  an 
appellate  court  becomes  thereafter  the  law  of  the  case  and  a  guide 
^  in  all  subsequent  proceedings  therein,  and  that  the  rule  ia  binding 
on  the  appellate  court  if  the  ease  again  comes  before  it  after  having 
gone  down  to  the  lower  court  for  further  proceedings,  the  facts  on 
the  second  appeal  being  the  same  as  on  the  first.    The  reason  of 
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tbe  rule  ia  apparent.  Thia  ooort  having  declared  th«  law,  and  the 
parties  in  the  coort  below  having  acted  apon  it,  as  a  matter  of 
policy,  the  law  as  thus  declared  and  acted  upon,  whether  ri^t  or 
wrong,  cannot  afterward  be  changed.  But  for  this  salutary  rule, 
litigation  might  go  on  indefinitely  to  the  great  detriment,  not 
only  of  the  p&rties  concerned,  but  of  the  public." 

It  needs  no  second  re&ding  of  this  language,  which  is  quoted  in 
full,  so  Bg  to  include  every  possible  reference  to  the  point  under 
consideration,  to  understand  that  the  reference  in  the  citation  above 
quoted  from  the  case  of  'Wixson  v.  Devin«  ia  an  inadvertence.  Tet 
here,  if  anywhere,  is  the  real  source  of  the  statement  in  Allen  v. 
Bryant,  and  in  possibly  one  or  two  other'cases,"  that  the  rule  is 
limited  strictly  to  the  cases  where  previously  applied,  because  it 
presupposes  and  "owes  its  very  existence  to  error,"  The  expres- 
sion, "But  for  this  salutary  rule,  litigation  might  go  on  indefinitely 
to  the  great  detriment,  not  only  of  tbe  parties  concerned,  but  of 
the  public,"  found  in  Sharon  v.  Sharon,  is  hardly  reconcilable 
with  that  found  in  Allen  v.  Bryant,  "since  the  rule  owes  its  very 
existence  to  error,  it  is  not  one  whose  extension  is  looked  upon  with 
favor";  although  tbe  first  is  in  strict  accord  with  the  principle 
stated  in  almost  all  the  cases  wherein  the  reason  of  the  rule  is  dis- 
cussed. 

In  Mattingly  v.  Pennie,"  the  second  case  cited  in  support  of  the 
decision  of  Allen  v.  Bryant,  the  contention  of  respondent  was  that 
on  the  former  appeal  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  plaintiff's  verdict  was  decided  in  his  favor,  and  that,  as 
the  evidence  was  substantially  the  same  on  the  second  as  on  the 
first  trial,  that  decision  had  become  the  law  of  the  case.  The  facts 
upon  which  this  contention  was  based  were  as  follows:  On  the 
former  appeal  plaintiff  (appellant)  alleged  that  the  court  erred  in 
its  ruling  upon  a  certain  instruction.  Defendant  replied  that  the 
evidence  would  not  have  supported  a  verdict  for  plaintiff,  even  if 
the  ruling  referred  to  had  been  in  his  favor.  The  supreme  court 
held  that  the  instruction  was  prejudicial  error,  and  expressed  the 
opinion  that  plaintiff's  evidence  was  sufBcient.  The  language  of 
the  second  decision  was  as  follows: 

"It  is  settled  beyond  controversy  that  a  decision  of  this  court 
on  appeal,  as  to  a  question  of  fact,  does  not  become  the  law  of  the 
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case.  But  plaintiff  coDtends  that  the  question  thus  presented  of 
the  insufficiency  of  the  evidence  to  support  a  verdict  for  plaintiff 
waa  a  question  of  law,  and  was  the  very  fact  in  judgment  on  that 
appeal.  ABSuming,  without  deciding,  that  that  view  is  correct,  we 
are,  nevertheless,  of  opinion  that  the  point  now  presented  is  not 
the  same  as  that  so  sapposed  to  have  been  decided  on  the  former 
appeal,  and  that  we  are  therefore  now  entitled  to  consider  it  with- 
out being  concluded  by  the  former  decision.  "We  adhere  to  what 
was  said  on  that  subject  in  Wixson  r.  Devine,  80  CaL  365,  22  Fac. 
224,  and  will  not  extend  the  application  of  the  doctrine  of  the  'law 
of  the  case'  beyond  the  cases  in  which  it  has  hitherto  been  held  to 
apply." 

It  thus  appears  that  this  language,  as  to  the  application  of  the 
doctrine  of  the  rule,  based  upon  that  of  Wixson  v.  Devine,  is  sub- 
ject to  the  same  criticism  above  applied  to  that  case,  in  so  far  as 
it  ^  to  be  regarded  as  authority  for  the  dictum  in  Allen  v.  Bryant. 
Moreover,  it  is  also  very  dear  that,  as  to  tiie  application  of  the  mlo 
to  a  decision  upon  the  sufBciency  of  the  evidence,  if  it  decides  any- 
thing at  all,  it  is  in  accord  with  the  earlier  decisions  which 
hold  that  the  role  does  so  apply.  It  was  merely  held  that  that 
question  waa  not  raised  on  the  first  appeal,  nor  was  it  decided,  the 
court  merely  expressing  its  opinion  that  the  evidence  was  sufBcient. 

In  ■Wallace  v.  Sisson,'*  the  third  and  last  of  the  cases  cited  in 
support  of  the  doctrine  announced  in  Allen  v.  Bryant,  the  court 
treated  the  question  as  to  the  province  of  the  two  courts  exhaus- 
tively, and  seems  to  have  arrived  at  the  conclusion  that  a  deter- 
mination of  the  appellate  court  that  there  is  no  evidence  to  support 
a  certain  finding  or  verdict  is  a  determination  of  a  questiou  of 
fact,  and  for  this  reason  subject  to  the  rule.  On  the  other  hand, 
it  was  said  that  if  the  decision  had  reference  to  a  question  of 
insufficiency  depending  upon  the  credit  to  be  given  a  witness,  or 
upon  inferences  of  fact,  or  upon  additional  evidence,  though  merely 
cumulative,  it  is  not  within  the  application  of  the  rule,  for  the 
reason  that  the  appellate  court  haa  no  power,  in  the  first  instance, 
to  decide  such  a  question. 

And  this  is  unquestionably  the  true  test.  The  limitation  of  the 
role  in  the  manner  suggested  in  Wixson  v.  Devine,  as  founded  upon 
a  presupposition  of  error,  has  often  been  applied  to  tiie  rule  of 
stare  decisis.    That  rule  is  founded  upon  error,  and  can  exist  only 

!■  114  CaL  12,  45  P»c.  1000. 
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with  referen<!e  to  an  eironeoua  decision.  A  right  decision  would 
control  under  the  application  of  the  rule  of  precedent,  as  heing  ia 
accord  with  the  weight  of  authority.  But,  with  the  exception  of 
the  cases  cited,  and  perhaps  one  or  two  others,  traceable  to  the 
same  source,  it  ha^  never  been  applied  to  the  rule  of  the  law  of  the 
case.'*  If  the  appellate  court  has  the  power  to  make  a  decision  in 
any  event,  that  decision  is  within  the  mle  of  the  law  of  the  case, 
unless  it  is  a  decUion  as  to  the  insufiBciency  of  the  evidence  which 
involves  the  weight  of  the  evidence  and  the  credibility  of  the  wit- 
nesses, or  the  truth  of  inferences  of  fact,  which  the  trial  court  alone 
may  make.  There  are  certain  findinga  that  are  conclusive  upon  the 
appellate  court,  as  findings  upon  conflicting  evidence,"  and  these 
have  been  held  not  to  be  within  the  rule.*^  Decisions  upon  rulings 
upon  nonsuit,  on  the  other  hand,  although  indirectly  involving  the 
insufficient^  of  the  evidence,  is  a  question  of  law,  and  is  subject 
to  the  rule."  As  above  stated,  there  are  decisions  in  support  of  the 
doctrine  that  direct  determination  upon  the  sufficiency  of  the  evi- 
dence is  within  the  rule;  but  this  is  believed  to  be  subject  to  the 
exception  hereinbefore  noted.'* 

The  rule  has  no  application  where  the  evidence  on  the  subsequent 
trial  or  appeal  is  not  the  same  as  that  which  was  before  the  appel- 
late court  on  the  former  appeal.**    And  the  aame  may  be  said  of 


>•  Bm  note  12,  tvpra. 

*«  Sm  Baymond  v.  Olover,  IM  CaL 
548,  78  Pkc.  S;  aad  tee  Jamea  t. 
L^ani  Co.,  147  Cal.  69,  81  Pm.  276, 
where  it  irai  held  tbat  where  the 
evidenee  ii  the  itune  without  eoniUct, 
k  deeision.  upon  %  tonaer  appeal  that 
it  ia  ioiufflcieDt  ia  the  law  of  the  crm 
upon  a  aubaequent  appeal.  And  sea 
Mahao  ».  Wood,  7B  Cal  268,  21  Pae. 
T57;  RobicBon  t.  ThoTotaii,  114  CaL 
275,  46  Pac.  79;  Piant  y.  Memionoa, 
146  Cal.  640,  80  Pac.  1078. 

»  Aa  to  tbe  rale  of  confliet,  see 
■action  288,  ante. 

"  MeOraw  v.  Friend  etc.  Co.,  133 
Cal,  589,  05  Pae.  1051.  In  thie  ease 
a  distinction  waa  drawn  betireea  a 
ruling  upon  noneuit  and  a  deciiion 
as  to  the  BufficieDcj  of  tha  evideDee. 

"  8ee  Mattinglj  t.  Pennie,  105 
Cal.  514,  45  Am.  St.  Bep.  87,  39  Pac 
200.  Aa  to  cases  in  support  of  the 
application  of  the  rule  to  decisiona 
upon  the  insufficienej  of  tbe  evidance, 
see  note  11^  tupra. 


In  Bwbrook  t.  Coos  Bar  etc.  Co., 
54  Or.  172,  102  Pae.  175,  it  wai 
held  that  when,  upon  a  former  ap- 
peal, it  was  held  that  the  defense 
of  adTerse  poaseaaian  waa  not  nia- 
tained  bj  the  evidenoe,  and  tbe  «n- 
denoe  upon  the  eeeond  trial  waa  no 
atronger,  that  defense  would  not  be 
oonaidered  upon  a  aacond  appeal. 
So,  in  Teakle  *.  San  Pedro  etc.  Co., 
36  Utah,  20,  102  Pac.  535,  it  wa* 
held  that  where  the  eridenca  on  tha 
retrial  was  anbatantiallT  the  aame  as 
that  adduced  on  tha  first  trial,  the 
decision  of  tbe  supreme  court  baaed 
thereon  waa  the  law  of  the  case  upon 
the  aecond  a[^ic*l.  See,  also,  Pot- 
ter T.  Ajai  etc  Co.,  22  Utah,  278, 
61  Pac.  999. 

See,  also,  Fiirtb  t.  Bnell,  18  Waah. 
660,  43  Pac  935;  Moore  v.  Browa- 
lleld,  10  Wash.  439,  39  Pac.  113. 

»  Meelcs  v.  S.  P.  R.  R.  Co.,  56 
Cat.  513,  3S  Am.  Bep.  67;  Nieto  t. 
Carpenter,  £1  Cat.  456;  HcEinler  v. 
Tnttle,  42  CaL  670;  Bjan  t.  Tom- 
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the  findings,**  and  sll  other  fftobi  or  matt«n  connected  with  the 
two  appeals.  Aa  above  sa^ested,  the  decision  to  which  it  is  sought 
to  apply  the  rule  must  be  substantially  the  same  as  theretofore  made 
by  the  appellate  court."  The  parties  are  at  liberty  to  introduce 
other  evidence,  which  may  necessitate  different  findings,  and  the 
application  of  entirely  different  principles  of  law,  and  the  rule  is 
not  applicable  to  different  but  to  tke  same  principles. 

So  the  pleadings  may  be  amended,  and  thereafter,  except  when 
such  amendments  are  merely  formal,  the  rule  of  the  law  of  the  case 
cannot  apply  to  any  decision  upon  the  pleadings  prior  to  amend- 
ment, or  to  any  other  decision  affected  thereby.*^  Where  the 
pleadings  contain  different  allegations  and  denials,  presenting  a 
different  cause  of  action,  and  different  issues,  calling  for  entirely 
different  relief,  the  rule  cannot  apply,  although  some  of  the  allega- 
tions  are  common  to  both  sets  of  pleadings.*^ 


IinBO»,  39  Cal.  639;  Leu*  t.  ClaTlc, 
£0  Ckl.  3B7;  Uitehell  v.  Davis,  E3 
CbI.  381;  Bneed  t.  Otborn,  25  Cal. 
61S;  Kimball  t.  Bemple,  25  CaI.  440; 
Ctosi  v.  Zellerbaeh,  63  Csl.  023; 
UcLeTftn  t.  Bentnn,  73  CbI.  329,  2 
Am.  St.  Rep.  S14,  14  Pa«.  STB; 
People  V.  Smith,  79  Cal.  5S4,  £1 
Pac.  952;  McDonald  t.  UcCoj,  121 
Cal.  5G,  E3  Pao.  421;  E«re;'  t.  South- 
«Tii  Pacific  Co.,  103  Cal.  541,  37  Pae. 
000;  Stockton  «to.  Work!  *.  Olen  Falla 
BtE.  Co.,  121  Cal.  187,  63  Pae.  685. 

The  lupreme  court  ia  not  called 
upon,  when  new  evidence  bat  been 
Introdaeed,  to  compare  tbe  evidence 
diieloaed  b^  the  records  on  the  two 
appeals  for  the  porpoie  of  aicertain- 
ing  whether  the  mis  is  to  be  applied 
or  net.  It  haa  been  held  to  be  luf- 
flcient  that  new  evidence  has  been 
introduced,  calling  far  the  applica- 
tion of  fresh  principles  of  law,  and 
nothing  that  maj  have  been  said 
in  the  first  appeal  ae  to  the  evi- 
dence then  'heloie  the  coart  can  be 
of  BDT  consequence.  Earev  v.  South- 
ern t>a«iflc  Co.,  103  Cal.  541,  37 
Pae.  600.  It  is  otherwise,  however, 
if  the  new  evidence  is  immaterial. 
Id  re  Cook,  S3  Cal.  415,  23  Pae.  392. 

Alio,  Maddox  v.  Teague,  IS  Mont. 
612,  40  Pae.  535;  Creighton  v.  Hersh- 
fiold,  2  Mont.  169;  Daniels  v.  Insur- 
anc*  Co.,  i  Mont.  600;  Palmer  v. 


MnrTBT,  8  Mont.  174,  IS  Pae  S98; 
Eellj  V.  Cable  Co.,  S  Mont.  440,  20 
Pae:  669;  Davenport  t.  Kleioschmidt, 
8  Mont.  467,  20  Pae.  823;  Wright  v. 
Carson  etc.  Co.,  23  Nev.  39,  42  Pae 
196;  Hughes  v.  Bravinder,  14  Wash 
804,  44  Pae.  630. 

IS  Bennett  v.  Wilsoo,  138  Cal.  87B, 
86  Am.  Bt.  Bep  207,  66  Pae.  880. 
Ia  Jacks  v.  Dening,  150  Cal.  2TB, 
88  Pae.  909,  it  was  held  that  a  deci- 
sion based  npon  inferences  as  to  what 
the  findings  were  is  not  the  law  of 
the  case  on  a  second  appeal  where 
the  findings  were  clearly  shown,  and 
ware  contrary   to   the  inferences. 

M  See  Klauber  v.  Ban  Diego  ote. 
Co.,  98  Cal.  105,  32  Pae.  876,  and 
see  Knanton  v.  MauhattBn  L.  I. 
Co.,  140  Cal.  57,  73  Pae.  T40,  where 
it  was  held  that  though  the  evidence 
fae  the  same,  if  tbe  point  decided  be 
difFerent   the   rule   does   not  apply, 

ir  Pbelan  v.  San  Francisco,  9  Cal. 
IS;  Qould  V.  BisfFord,  101  (M.  82, 
35  Pae.  429;  Heidt  v.  Minor,  113 
Cat.  385,  4S  Pae.  700;  Ooodsell  v. 
Aehworth,  115  Ckl.  222,  46  Pae.  1066; 
and  see  Oreffnburg  v.  California  B. 
B.  Co.,  107  Cal.  667,  40  Pae.  1053. 

IS  Flood  V.  Templeton,  1S8  Cal. 
148,  03  Pae.  78,  13  L.  B.  A.,  N.  S., 
679. 
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Bat  the  role  will  apply  where  the  question  presented  is  the  same 
in  mbstanee  aa  that  decided  on  the  former  appeal,  although  its 
form  and  manner  of  presentation  be  different.** 

There  must  be  a  decision.  The  rule  has  no  application  to  mere 
statements,  or  to  expressions  or  illustratioos  used  to  point  an 
argument.  Thus  a  statement  or  expression  of  opinion  that  a  cer- 
tain finding  upon  the  statute  of  limitations  would  have  been  suffi- 
cient to  support  the  judgment  was  held  not  within  the  rule  upon 
the  second  appeal  where  there  was  a  finding. *°  And  the  same  may 
be  said  of  an  omission  to  decide,  as  where  the  question  as  to  whether 
a  deed  was  a  deed  of  gift  in  praesenti  was  purposely  left  undecided 
on  appeal  from  a  decree  denying  the  probate  of  the  deed  sa  a  will. 
It  was  said  that  such  question  might  be  raised  upon  a  proper  pro- 
ceeding for  that  purpose,  and  considered  upon  a  subsequent 
appeal." 

The  rule  does  not  prevent  the  appellate  court  from  passing  upon 
every  question  properly  raised  by  an  appeal  from  an  order  on  mo- 
tion for  new  trial,  even  though  such  question  may  have  been  decided 
on  a  prior  consideration  of  an  appeal  from  the  judgment  in  the 
same  case,  or  vice  versa." 

"  S«e    Sittredge    v.    SteTeni,    E3 

Csl.  283;  aad  see  TaUf  v.  ObubU, 
151  Cal.  41S,  di>  Pac.  1049,  wbera 
it  wai  held  that  the  lair  of  the  easa 
applied  to  decisions  after  dismisnl 
on  aa  appeal  io  a  subsequent  suit 
on  tbe  nme  cause  of  action.  And  see 
Seed  *.  BiUK,  93  Cal.  96,  28  Pac.  SSI, 
where  it  was  held  that  the  rule  wm 
unaffected  bj  a  dismiMal  after  the 
going  down  of  the  remtflitur.  And 
see  dicta  of  Justice  Field  in  Tripp 
y.  Spring,  B  Saw.  E09,  Fed.  Caa.  No. 
14,180. 

■II  Hibemia  etc.  Soe.  t.  Pamham, 
153  Cal.  578,  126  Am.  St.  Bep.  129, 
96  Pac.  9. 

11  Estate  of  Hall,  154  Cal.  S27, 
9H  Pac.  269. 

Thne  are  decisions  which  support 
the  doctrine  that  the  rule  does  not 
apply  to  temporary  injunctions,  at- 
tachments, and  other  interlocutory 
orders  of  that  description,  thus  rs- 
strieting  it  to  deciaiona  or  judgmenti 
that  are  Dual  in  character.  Thus,  in 
Herring  v.  Wiggins,  7  Oil.  312,  54 
Pac.  483,  it  was  held  that  order* 
discharging  or  niodifjing  an  Attach- 


ment or  a  temporary  Injunction  ar4 
not  final  de term i nations  of  the  right* 
of  tUe  parties,  but  are  only  interlocu- 
tory, and  that  the  entire  subject 
matter  is  liable  to  determination  upon 
the  final  trial  of  tbe  cause.  TU* 
decision  was  followed  in  Sebool  Dis- 
trict T.  Eakin,  23  Okl.  321,  100  Pac 
928;  and  in  Shelby  v.  Ziegler,  22 
Okl.  799,  98  Pac.  989,  it  wu  held 
that  a  judgment  or  order  discharging 
or  modifying  an  attachment  ■■  b«ing 
exempt  was  not  n»  adjudieata  in. 
a  subsequent  direct  proceeding  ia 
another  action,  brougnt  to  mbjeet 
the  property  to  the  judgment  ren- 
dered in  the  aetion  in  which  tbe 
attachment  w»b  issued.  £\>Ilowing 
these  decisions,  and  othen  of  a  simi- 
lar chaiBcter  of  the  supreme  court  of 
Kansas,  it  was  held  in  Kuchler  t. 
Weaver,  23  Ukl.  4^0,  100  Pac.  915, 
that  such  order*  were  not  subject  ta 
tbe  Tula  of  the  law  of  tbe  ease. 

"  In  Sharon  t.  Sharon,  79  Cal. 
6jl3,  22  Pac.  26,  131,  the  question  aa 
to  the  effect  of  the  afSrmaoM  of  the 
judgment  upon  subsequent  proeeed- 
Ings  on  appeal  from  Ui«  new  trial 
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order  wm  niaed.  It  waa  euatcoded 
bj  tha  reapondeDti,  aa  n«ll  aa  by  a 
portion  of  the  oourt,  that  the  decree 
■uBtaining  the  jud^ent  wm  tha  law 
of  the  eaie  when  it  came  to  the  aub- 
■equent  consideration  of  the  appeal 
from  the  order,  and  Ur.  JuBtiee 
Thornton,  in  a  Btrong  opinion,  npheld 
that  Tiew.  The  majoritj  of  tha  court, 
howerei,  took  the  contrarj  view  basing 
their  opinion  upon  the  dual  aysteiu 
of  appeala  nndsr  the  California  eji- 
tem  of  procedure,  Mr,  Justice  Worki, 
deliTerins  the  opinion,  said: 

"Tfaa  deeieion  there  [on  the  appeal 
from  the  judgment]  waa  that  the  flnd- 
Ingi  anpported  the  jadgment.  The 
main  queatton  preiented  here  ia, 
whether  or  not  the  findin(r«  are  sni- 
tained  b7  tha  evidence.  In  other 
wordi,  ia  the  Bvidence  safBcient  to 
ahow  that  the  partiea  did  execute  tha 
contract,   etc.t 

"But  we  are  dear  that  the  reaaon 
of  the  rule  doee  not  applj  bere,  and 
that  where  the  reason  doei  mot  exiat 
the  mle  itaelf  ia  not  applicable.  The 
law  of  thie  state  permits  two  appeals 
in  tb«  same  caw,  one  from  the  judg- 
ment and  the  other  from  the  order 
denjing  the  new  trial.  Both  of  these 
appeala  have  a  direct  etTeet  upon  the 
judgment,  and  if  auccessful  may 
vacate  it  entirely  or  modify  it,  aa 
the  court  may  determine,  Th«e  ap- 
peala  may  both  be  prosecuted  and  b0 
pending  in  thia  court  at  the  lame 
time,  aa  waa  the  case  here  until  the 
appeal   from   the   judgment   waa   dis- 

Ksed  of.  The  fact  that  this  court 
a  declared  a  rale  of  law  in  deciding 
the  appeal  firat  reached  for  deciaion, 
and  opon  which  no  action  haa  or  can 
be  taken  until  the  second  appeal  ia 
disposed  of,  cannot  by  reaaon  of  the 
mle  invoked  by  the  respondent  prth 
vent  the  court  from  fully  investigat- 
ing and  deciding  the  second  appeal 
to  the  extent  of  modifying;  or  wholly 
changing  the  fanner  decision,  if  it 
be  satisfied  that  an  error  has  been 
committed.  The  case  must  be  within 
the  control  of  this  court  until  both 
appeals  are  determined." 

The  following,  from  the  opinion  of 
Justice  Thornton,  not  onlj-  preeenta 
an  argument  in  contravention  of  the 
aboT«  eon  elusion,  but  ontlinea  tha 
principlea  inTolved  in  direct  oppoai- 
titm  to  tiie  modwu  view  aa  atabed  in 


AHen  v.  Bryant,  15S  Oil,  258,  100 
Pao.  704,  and  aa  Wizson  t.  Devine, 
SO  CaL  385,  22  Fac.  224,  initiates  it. 

After  atating  what  waa  decided  on 
the  appeal  from  the  judgment,  the 
learned  justice  continues  as  follows: 

"ihe  points  ruled  as  above  atated 
arose  in  the  case  and  were  argued  by 
counael.  They  cannot  in  any  respect 
be  regarded  as  obiter  dicta. 

"The  pointa  decided  in  a  cause  by 
thia   court  conatituta  'the  law  of  the 

'"inia  haa  frequently  been  held  by 
thia  court.  It  was  substantially  so 
held  in  the  case  of  Bewey  v.  Gray, 
2  Cal,  374,  which  was  the  first  case 
in  this  court  in  which  tha  doctrine 
of  the  law  of  the  case  was  applied. 
In  Clary  t,  Hoagland,  6  Cai.  68S,  tha 
court  (by  Hurray,  C.  J,)  said:  'It 
ia  well  settled  ttAt  when  a  case  baa 
been  taken  to  an  appellate  court  and 
the  judgment  obtained  on  points  of 
law  involved,  such  judgment,  however 
erroneous,  becomes  the  law  of  the 
case,  and  cannot  on  a  second  appeal 
be  altered  or  changed.'  (S  Cal.  6S7, 
6SS.)  'A  previous  ruling  by  the  ap- 
pellate court,'  said  the  court,  by 
Fie]!l,  J.,  in  Pbelan  v.  San  Pranciavo, 
20  Cal.  39,  'upon  a  point  distinctly 
made,  may  be  only  authorih;  in  other 
eases,  to  be  fallowed  and  affirmed,  or 
to  be  modified  or  overruled,  accord- 
ing to  its  intrinsic  merits.'  'The  same 
Eroposition  ia  stated  again  aa  sound 
LW  in  the  opinion  in  Leese  v,  Clark, 
20  Cal.  387,  and  it  is  further  said 
in  that  opinion ;  'The  decision  ia  no 
longer  open  for  consideration,  whether 
right  or  wrong;  it  haa  become  the  law 
of  tha  ease.'  (Sea  eaaes  cited  in 
Leese  v.  Clarke,  tupra,  and  Mulford 
v,  Estudillo,  32  Cal.  131;  Afegerle  v. 
Ashe,  47  Cal.  632;  JafTe  v,  Skae,  48 
Cal.  540;  Donner  v.  Palmer,  31  Cal. 
eOO;  Heinlen  v.  Martin,  59  Cal.  181,) 
It  ia  true  that  what  has  been  decided 
aa  the  law  of  the  case  is  applicable 
only  while  the  facts  are  the  same — 
substantially  unchanged.  (Megerlo 
v.    Ashe,   tupra;   Donner    v.    Palmer, 

"It  ia  contended  here,  conceding 
the  rule  as  to  the  law  of  tha  case' 
to  be  aa  atated  above,  that  it  does 
not  apply  to  this  caae,  that  it  only 
applies  where  the  cause  is  sent  back 
to  the  court  a  gva  for  soma  further 
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prMaeding  to  he  tber»  had  ia  it,  U 
when  a  judgment  or  order  denjini  • 
new  trial  is  revened,  &nd  the  eaoM 
remnnded  to  b«  again  tried. 


■ian  in  this  court  ii  eongidered.  It 
is  there  eaid:  'But  in  the  ease  in 
which  the  deciiion  i»  made,  it  is  moro 
than  authority, — it  is  a  final  adjudi- 
cation, from  the  conseqnenoeB  of  which 
the  court  cannot  depart,  nor  the 
parties  relieve  themselves.'  After 
itatins  that  this  has  been  the  uni- 
ionn  doctrine  of  this  court  for  years, 
and  after  repeated  eiaminations  and 
affirmations,  it  cannot  be  considered 
as  open  to  further  discussion,  and 
that  it  is  the  doctrine  of  the  supreme 
court  of  the  United  States,  and  of 
'  the  supreme  courts  of  several  of  the 
states,  citing  several  authorities  for 
the  statements  made,  the  opinion  pro- 
ceeds thus:  'And  the  reason  of  the 
doctrine  is  obvious.  The  supreme 
Mnrt  has  no  appellate  jurisdiction  over 
its  own  judgments;  it  cannot  review 
or  modify  them  after  tbe  case  baa  once 
passed,  by  the  iaauanee  of  the  remitti- 
tur, from  its,  control.  It  coDstruee, 
for  example,  a  written  contract,  and 
determines  the  rights  and  obligations 
of  the  parties  thereunder,  and  upon 
such  eoDStruotion  it  afSrms  the  judg- 
ment of  the  court  below.  The  decision 
is  IM  tonger  open  for  eons i deration. 
Whether  right  or  wrong,  it  has  be- 
come the  law  of  the  ease.  This  will 
not  be  controverted.  Bo,  on  the  other 
hand,  if  upon  the  eonatruction  of  the 
contract  supposed  this  court  reverses 
the  judgment  of  the  court  below  and 
orders   a    new   trial,    the   decision    is 

aially  conclusive  as  to  the  principles 
ich  shall  Ko'vem  on  the  retrial.  It 
is  juBt  as  final  to  that  extent  as  a 
decisiim  directing  a  particular  judg- 
ment to  be  entered  is  as  (tic)  to  the 
Eharacter  of  such  judgment.  The 
court  cannot  recall  the  esse  and  re- 
verse its  deeision  after  the  remttfitur 
is  issued.  It  has  determined  the  prin- 
ciples of  law  which  shBll  govern,  and 
having  thus  determined,  its  jurisdic- 
tion in  that  respect  Is  ^ne.  And  if 
the  new  trial  is  had  m  aecordanee 
with  its  decision,  no  error  can  be  al- 
leged in  the  action  of  the  court 
below.' 
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"The  sane  rule  Is  laid  down  in  £x 
parte  Bibbald  t.  United  SUtes,  12  Pet. 
(U.  a.)  48S,  9  L.  ed.  1167.  In  that 
ease  the  supreme  court  had  entered 
its  decree  reversing  in  part  the  daeree 
of  the  superior  court  of  Bast  Florida 
in  United  States  t.  Kbbald,  10  PeL 
(U.  B.)  SI3,  9  U  ed.  437,  and  had 
remitted  to  the  superior  court  its 
mandate  to  be  eiecuted.  The  lower 
court  refused  to  execute  the  mandate, 
and  tbe  party  concerned  (Bibbald) 
proceeded  by  petition  [there  were 
twoj  to  procure  the  enforcement  of 
tbe  mandate  of  the  court. 

"On  the  hearing  of  these  petitioDS 
Mr.  Justice  Baldwin  delivered  the 
opinion  of  the  court.     He  said: 

"  'Before  we  proceed  to  eonsider 
the  matter  presented  by  these  peti- 
tions, we  think  proper  to  state  onr 
settled  opinion  of  the  course  which 
is  prescribed  by  tbe  law  for  this 
court  to  take,  after  its  final  action 
upon  a  ease  brought  within  its  ap- 
pellate jurisdietioD  as  well  as  that 
which  the  court,  whose  final  decree 
or  judgment  baa  been  thus  verified, 
ought  to   take. 

"  'Appellate  power  is  exercised  over 
the  proceedings  of  inferior  courts,  not 
on  those  of  tne  appelate  court.  The 
supreme  court  have  no  power  to  re- 
view their  decisions  whether  in  a  ease 
at  law  or  in  equity.  A.  final  decree 
in  chancery  is  as  conclusive  as  a  jadg- 
tnent  at  law.  Both  are  eonclnsive  on 
the  rights  of  the  parties  thereby  ad- 
judicated. 

"  'No  principle  is  better  settled  or 
of  more  universal  aj^Iication  than 
that  no  court  can  rerereo  or  annul  its 
own  final  decrees  or  judgments  for 
errors  of  fact  or  law  after  the  term 
in  which  they  have  been  rendered, 
unless  for  clerical  mietakes,  or  to  re- 
instate a  cause  dismissed  by  mistake, 
from  which  it  follows  that  no  change 
or  modification  can  be  made  whieb 
may  substantially  vary  or  affect  it 
in  any  material  thing.  Bifls  of  r*- 
view  in  cases  of  equity,  and  writs 
of  error  ooram  vobit  at  law,  are  ex- 
ceptions which  cannot  affect  the  pies- 

"  'When  the  supreme  eonrt  have 
exercised  their  power  in  a  eagse  before 
them,  and  their  final  decree  or  jadg- 
ment  requires  some  further  act  to 
be  done,  it  cannot  issue  an  axeeutioB, 
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but  wbM  send  Jt  apecial  m»ndftte  to 
the  eouTt  below  to  award  it.  What- 
OTOT  w&i  before  the  Mart  and  U  du- 
poaed  of  ia  conaidered  as  finally 
settled.  The  inferior  court  ia  bouod 
bj  tbe  decree  as  the  law  of  the  ease, 
and  MnBt  cany  it  into  exeeution  ae- 
oordin^  to  the  mandate.  The;  eaonot 
vaiy  It  or  examine  it  for  any  other 
porpoee  than  ezeention  or  give  an^ 
other  or  further  relief,  or  reriew  it 
npon  any  matter  decided  on  appeal 
for  error  apparent,  or  intermeddle 
with  it  further  than  to  settle  so  much 
as  has  been  remanded.     After  a  man- 


la  determining  whether  a  fact  vai  before  the  appellate  conn 
upon  a  former  appeal  it  mnat  be  remembered  that  the  preaumption 
is  that  the  coart  considered  every  fact  appearing  in  the  record, 
whether  adverted  to  in  the  opinion  or  not" 

wrong,  is  binding  on  this  court  and 
ererj  other  eonrt;  that  it  is  a  final 
adjudication,  from  the  oonsequencM 
of  which  this  court  eannot  depart  nor 
tbe  parties  relieve  themselves.  Aa 
waa  said  br  Held,  J.,  speaking  for 
the  aonrt  in  Iieese  v.  Clark,  sitpra.- 
'The  court  eannot  recall  the  ease  and 
reverm  its  decision  after  the  remitti- 
tur ia  issued.'  (20  Cal.  3SS.)  Ila 
jurisdiction    over    the    case    is    gone. 

"The  eontention  of  the  defendant 
limiting  the  applieation  of  the  rule 
of  the  bw  of  the  ease  finds  no  eonnte- 
nanee  In  an^f  deeiaion   of  tbia   court. 

"The  remtttUvr  has  long  since,  ia- 
Bued  on  the  former  appeal,  and  can- 
not now  be  recalled.  The  pown  of 
this  eonrt  in  regard  to  that  appeal 
baa  long  ainee   ceaaed. 

"In  none  of  the  eases  eited  by  coun- 
sel for  appellant  (Waldon  \.  Uurdoek, 
23  Cat.  540,  83  Am.  Dec.  135;  Fulton 
V.  Hanna,  40  Cat.  278,  2S1,  and  Mc- 
Donald T.  McConkey,  57  Cal.  325)  is 
there  anything,  in  my  judgment,  ad- 
verse to  what  has  been  said  above. 
They  are  all  in  harmony  with  it. 
Where  a  judgmmt  ia  afSrmed,  a  new 
trial  may  still  be  granted  after  aueh 
afflrmaoee  on  errora  of  law  not  eon- 
aidered  or  passed  on  in  affirming  the 
judgment,  but  a  new  trial  cannot  be 
granted  when  the  court,  in  order  to 
grant  it,  contravenes  what  has  been 
adjudicated  by  the  previous  decision." 

This  arKument  would  seem  to  be 
unanawerable.  No  other  basis  for  the 
eonelusion  of  the  majority  of  the 
court  is  given  than  the  mere  asMr- 
tlon  that  there  is  here  no  reason  for 
the  rule,  and  hence  the  application  ' 
cannot  be  made. 

The  doctrine  of  the  majority  opin- 
ion haa  not  been  directly  overmled, 
however,  although  it  has  not  been 
conaiatentlv  followed  alwayi.  On  the 
other  hand,  it  has  not  been  upheld 
in  any  anbeequent  decieion,  in  express 
terms.  See  People  v.  Thompson,  115 
Cal.  160,  48  Pac.  012. 

Moltord    T-    EatndiUo,    32    Cal. 


and  on  aubaequent  appeal,  nothing  ia 
brought  up  but  the  proceeding  sub- 
sequent to  the  mandate.' 

"The  above,  it  will  be  observed,  is 
stated  as  tbe  settled  opinion  of  the 
supreme  conn  of  tbe  United  States. 
....  It  laid  down  the  general  rule 
that  no  court  can  interfere  with  its 
own  Judgments  after  its  jurisdiction 
over  them  haa  ceased  (except  in  a 
few  easea,  neither  of  which  appears 
here) ;  that  when  the  cause  bas  ^ne 
beyond  its  jurisdiction  it  can  neither 
reverse  nor  annul  its  decree  or  judg- 
ment for  any  errors,  whether  of  fact 
or  law;  that,  in  such  a  ease,  the  judg- 
ment is  just  aa  binding  on  the  higher 
an  on  the  lower  court. 

"The  ruling  in  Bibbald'a  ease  waa 
approved  in  Washington  Bridge  Co. 
V.  Stewart,  S  How.  (U.  S.)  428,  11 
L.  ed.  664,  and  la  no  doubt  the  »et- 
tled  law  of  the  United  States  supreme 
court.  There  are  other  cases  to  the 
same  effect  in  that  court  whieh  need 
not  be  referred  to.  They  can  be 
readily  found  in  tbe  digests. 

"tie  think  it  settlAl  law  in  this 
state,  fixed  and  beyond  debate,  that 
the  points  involved  in  a  cause  finally 
decided  by  this  court  are  beyond  ita 
jurisdiction;  that  it  has  no  power  to 
reverse  or  modify  ita  judgment  after 
the  case  has  passed  Dy  the  iaauance 
of  its  remittitur  from  ita  control; 
that  iucb  decision,  whether  right  or 


ISl. 
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Like  the  rule  of  stare  dedsu,  the  role  as  to  the  Uw  of  the  case 
protects  decisions  only  and  not  mere  dicta"  or  mere  recitals  of 
evidence.**  But  where  the  court  passes  upott  points  not  strictly 
necessary  to  the  disposition  of  the  appeal,  bat  which  are  presented 
by  the  record,  and  have  been  argued  by  counsel,  and  are  likely  to 
arise  when  the  case  goes  back  for  retrial,  the  decisions  upon  such 
points  are  not  dicta,  but  constitute  the  law  of  the  case."  And 
where  a  decision  is  placed  upon  several  distinct  grounds,  it  is 
authority  on  each  of  the  grounds,*'  and  would  govern  subsequent 
appeals  of  the  same  case. 

A  party  cannot  claim  the  benefit  of  s  portion  of  a  decision  as 
the  law  of  the  case.  He  must  accept  all  the  quali&cations  stated 
in  the  opinion." 

For  the  purpose  of  seeing  what  was  before  the  court  upon  & 
former  appeal,  the  record  on  such  appeal  may  be  looked  into.** 

Where  a  cause  ia  remanded  for  a  new  trial,  and  the  law  of  the 
case  is  disregarded  by  the  trial  court,  it  is  error  only,  and  does  not 
render  the  decision  void.*" 

A  decision  as  to  the  sufBciency  of  the  findings  to  support  the 
judgment  is  within  the  rule.*' 

Where  a  motion  to  dismiss  an  appeal  on  the  ground  that  tiie 
order  appealed  from  is  not  appealable  is  denied,  the  decision  is 


■«  See   Trinity   County  t.    McCam- 

mon,  25  Cal.  117;  State  y.  McGlynn, 
20  C«l.  233,  ei  Am.  Dee.  IIB;  Lucaa 
T,  San  Franeispo,  28  Cal.  591;  Oak- 
land T.  Carpentier,  21  Cal.  642;  Mul- 
ford  V.  EBtudillo,  32  Cal.  J31.  Or 
mere  argument.  Fatter  t.  Ajai  etc. 
Co.,  22  Utah,  273,  61  Pftc.  999;  see, 
also,  Pacilie  Coast  etc.  Co.  v.  Dagger, 
42  Or.  513,  70  Pac.  623;  Herriman 
ete.  Co.  V.  Keel,  25  Utah,  86,  69 
Pac.    719. 

»  Sneed  t.  Otborn,  25  Cal.  619. 

"•  Table  Mountain  Co.  v.  Strana- 
han,  21  Cal.  548,  9  Morr.  Min.  Bep. 
465;  alao  awinn  t.  Hamilton,  75  Cat. 
265,  17  Pac.  212;  More  v.  Calkina, 
95  Cal.  435,  29  Am.  St.  Rep.  128,- 
30  Pac.  583.  Also,  Taylor  v.  Gale, 
24  Wash.  336,  64  Pac.  533.  But  see 
Sweeney  v.  Montana  etc.  Co.,  25  Mont. 
543,  65  Pac.  912;  Waatl  v.  Montana 
etc.  Co.,  24  Mont.  159,  81  Pac.  9, 
where  the  court  seems  to  have  held 
that  the  rale  waa  applicable  to  deci- 


sions upon  points  neoeenrily  detw- 
mined,  but  not  to  those  not  essentiaL 

"  Camron  v.  Kei^field,  57  Cal.  550; 
Olney  v.  aawyer,  54  Cal.  37B;  Clarr 
T.  RoUand,  24  Cal.  147.  As  to  d«i- 
sions  upon  request  of  counsel,  seo 
Saa  Francisco  v.  B.  V.  W.  W.  Co., 
E3  Cal.  608. 

»■  Mulford  T.  Estudmo,  32  CaL 
131. 

»»  McKinlej  v.  Tuttle,  42  Gal.  670; 
also  Erersdon  t.  Mayhew,  85  Cal.  1, 
21  Pac.  431.  24  Pae.  382. 

*"  Thia  has  not  been  directly  de- 
cided, but  is  oertatnly  in  accord  with 
weH-settled  principles  of  law.  Disre- 
garding the  bar  or  estoppel  of  a  judg- 
ment is  error  only.  But  as  to  direo- 
tioDS  for  entry  of  judgment,  see  section 
299,  poll.  And  see  quotation  from 
Sharon  t.  Sharoo,  tupra,  in  note  32, 
lupra,     and    argument    of    eases    in 


Uni 


.  Bates,  148  Cal  146, 
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the  law  of  the  case  upon  a  subsequent  motion  to  dismisB  for  the 
same  reason.** 

A  constractioQ  of  the  conetitutionality  of  an  act  of  the  l^sla- 
ture  prior  to  the  adoption  of  the  new  Constitution  will  be  the  law 
of  the  case  on  an  appeal  subsequent  to  that  event.** 

The  rule  applies  though  the  parties  to  the  second  or  subsequent 
appeal  are  different,  if  the  subject  matter  is  the  same.  Thus  where 
the  defendants  were  changed  from  the  principal  to  the  sureties  on 
an  official  bond,  the  plaintiff  being  the  same." 

Decisions  inadvertently  made  are  not  within  the  rule.  Such 
decisions  establish  nothing,  and  are  uniformly  disregarded.  Thus 
in  Gage  v.  Downey,**  where  the  first  appeal  decided  two  conflicting 
principles  of  law,  which  were  incapable  of  harmonious  eonetruc- 
tion,  the  court  said:  "Effect  can  be' given  to  neither,  and  as  to 
such  matter  the  law  of  the  case  has  not  been  established." 

There  can  be  no  question  where  the  decision  referred  to  was  not 
concurred  in  by  a  majority  of  the  court.  A  majority  is  a  pre- 
requisite in  all  cases,  without  which  there  can  be  no  decision.** 

The  rule  as  to  the  law  of  the  ease  does  not  apply  to  the  decisions 
of  nut  prius  courts,  but  only  to  the  decisions  of  appellate  courts," 
and  appellate  courts  of  last  resort.*' 

§  292.  Rehearings. — The  old  Practice  Act  contained  no  provi* 
sion  in  relation  to  the  rehearing  of  a  cause  after  it  had  been 
decided  by  the  sQin-eone  court.  But  it  was  held  at  an  early  date 
that  the  court  could  grant  a  rehearing  at  any  time  before  the 
issuance  of  the  remittitur.^    It  was,  for  a  time,  indeed,  both  under 

u  MurpI^  T.  Stelling,  1  CU.  App.  t,  cue  inTolving  a  gum  in  exeeu  of 

9S,  81  F&c.  7S0.  Ave  tbouBand  dollars,  not  being  such 

M  Beg  Emeij  v.  B«ed,  6S  CbJ.  351,  a    dfciaion,   ms   not   lubject   to   th« 

4  Pae.  200.  rule.     And   eee  United   States  t.  El- 

M  Priet  T.  Dft  la  Uontanya,  85  CbL  liott,  12  Utah,  US,  41  Pac.  720.  ' 

148,  24  Pae.  612.  But  in  Baldwin  etc.  Co.  t.  Quina, 

•e  »4  CaL  241,  29  Pae.  635.  46  Colo.   590,  105  Pae.   1101,  it  wa» 

«>  Boche  ▼.  Baldwin,  143  Cal.  186,  held   tbat   though   a   decision    of   the 

TO  Pac.  S56.  court    of    appeals    was    not    the    law 

<'  Lawrence  v.  Ballon,  37  Cal.  518.  of  the  case  so  as  to  preclude  a  futura 

<>  That  the  rule  of  the  law  of  the  decision  in  the  suprnne  court,  it  wsa 

case   applies   only   to   flnal   decidone,  bo  with  respect  to  a  future  eooEidera- 

Buch   as  may  be   rendered   bj   courts  tion  in  the  former. 

of  last   resort   alone,   is   well   settled.  >  Grogan    v.    Kuckle,    1    (%1.    193; 

In  Jungk  V.  Eeed,  12  Utah,   IM,  42  Mateer  v.  Brown,  I   Cal.  231.     Theao 

Pae.   282,   it  was  said   that   the   rule  caseg  were  decided  under  the  act  of 

applied   not  only  to   appellate   eoarts  ISoO,   which,   in   this   regard,   is   not 

alone,  but  to  appellate  courts  of  last  different   from   the  act   of   1851. 

resort  solely.     Thus,  a  devtsion  of  the  Tne   mipreme   court   of    South   Da- 

■npreme  court  of  Utah  Teiritoiy,  in  kota   in   B«   Sejdel's   Estate,    U  B. 
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the  old  and  new  procedure,  held  that  the  power  existed  only  with 
reference  to  decisions  on  appeal,  and  did  not  extend  to  deciuoiu 
upon  applications  for  aach  writs  as  the  court  had  ori^pnal  jurisdic- 
tion to  issue,*  and  the  early  cases  seem  to  uphold  this  view.  A 
more  careful  consideration  was  given  the  subject  later  on,  how- 
ever,** and  it  is  now  well  settled  that  a  rehearing  is  the  proper 
practice  in  all  cases  before  the  appellate  courts,  whether  the  juris- 
diction is  original  or  appellate;  and  that  a  new  trial  is  never 
appropriate. 


D.  118,  U  N.  W.  897,  hald  Hat:  "Dn- 
len  by  expren  proviBioa  o(  law,  a 
court  of  last  resort  hsa  no  power 
to  graot  a  reheariDg  mtteT  toe  ra- 
mittitnr  uai  ^ne  doiru,  nod  kll  ap- 
pelUte  eourtB  lose  juritdietion  over 
tbeir  decLsioiu  it  the  eipiratiOD  of 
the  term  at  nbieh  the?  are  rendered. 
Wrieht  v.  Shennan,  3  B.  D.  367,  53 
N.  W,  425;  DempBer  t.  Billiogburst, 
S  8.  D.  86,  85  N,  W.  427;  OgnviB  t. 
RiehBrdson,  14  Wii.  157;  Orogau  v. 
Ruckle,  1  Cal.  183;   .  .  .  .  " 

la  the  lanie  ease  it  waa  held  that 
section  4939,  Compiled  Laws  (sea 
chapter  63,  herein  on  "Belief  from 
Judgments  by  Default"),  which  au- 
thorized a  court  to  rslieve  a  party 
from  a  decision  taken  against  bim 
through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neElMt,  was  not 
authority  for  a  rehearing  by  a  court 
of   la«t   resort. 

Motions  for  rehearing  are  limited 
to  the  record  on  appeal,  and  cannot 
he  supported  by  affidants  or  other 
matter  dehon  such  record.  Bank  v. 
McKinney,  6  8.  D.  58,  60  N.  W.  Ifl2; 
Harrison  t.  Railway  Co.,  6  8.  D.  572, 
62  N.  W.  376;  In  re  Seyder's  Estate, 
14  8.  D.  115,  84  N.  W.  397. 

s  People  V.  Coon,  25  Oil.  635  j 
look  at  People  t.  Holloway,  41  Gal. 
409.  8ee,  also,  Nevada  Bank  v. 
Steinmitz,   6S   Cal.   219,   3   Pac.    SOS. 

<-  In  re  Tyler,  71  Cal.  353,  12 
Pae.  289,  13  Pae.  IBS;  Granger's 
Bank  V.  San  Francisco,  101  Cal.  198, 
35  Pac.  642;  In  re  Philbrook,  108 
Cal.  14,  40  Pac.  1061.  The  first  case 
bearing  on  the  subject  was  People  v. 
Coon,  25  Cal.  633,  where  the  court 
said,  a  petition  for  a  rebearing  in  an 
original  application  for  a  writ  of 
mandate  having  been  presented,  that 
"the  eourss  prescribed  bj  statute  haa 


not  been  followed  ....  in  this  caM, 
and  therefore  the  petition  filed  can- 
not be  entertained,"  Although  the 
court    did    not    say    specifieallj    that 


to  the  fact  that  the  ease  was  one 
under  the  original  jurisdiction,  to 
which  the  practice  with  respect  to  re- 
hearingB  did  not  apply.  It  is  true 
that  the  same  language  might  hate 
been  used  had  there  been  any  fatal 
irregularity  in  the  preliminary  steps, 
as,  for  example,  the  want  of  a  notice 
a  Statement  on  motion 


1061.  Id  the  seeond  authority  relied 
on  to  sustain  the  principle  of  new 
trial  in  original  proceedings,  People 
T.  Holloway,  41  Cal.  409,  the  case 
was  also  an  original  application  for 
writ  of  mandate.  .  There  were  issues 
of  fact  requiring  disposition,  how- 
ever, and  the  cause  was  referred  to  a 
superior  court  for  the  trial  of  sueb 
iasnes.  8nbsequent1y,  s  motion  for 
a  new  trial  was  made  in  the  lower 
court,  and  the  supreme  court  merely 
held  that  such  motion  should  have 
been  made  in  that  court,  and  the 
point  as  to  whether  a  rehearing  was 
or  was  not  the  proper  practice  was 
not  touched  on.  The  next  ease  where 
the  question  might  have  been  decided, 
hut  was  not,  was  Nevada  Bank  v. 
Bteinmitt,  65  Cal.  £19,  3  Pae.  808. 
There  both  methods  of  procedure  were 
made  use  of,  first,  an  application  for 
a  rehearing,  which  was  denied,  and 
then  a  motion  for  a  new  trial,  which 
was  also  denied.  The  point  did  not 
appear  to  have  been  raised,  and  was 
certainly  not  decided.  In  the  Tyler 
disbarment  ease,  an  original  proceed- 
ing, the  lUf reme  court,  for  the  first 
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As  explained  in  the  next  section,  the  eoart  lost  jurisdiction  of 
the  cause  on  the  issoance  of  the  remitiitvr,  which  would  not  be 
recalled  unless  improTidentl?  iasned.  Hence  no  rehearing  could 
be  bad  in  cases  where  the  remittitur  was  ordered  to  iasue  forth- 
with.*" Under  existing  rules,  howeTer,  such  orders  are  never 
made ;  nor,  indeed,  does  it  appear  that  they  would  be  proper  under 
the  constitutional  provisions  governing  reheariugs.**    There  being 

the  «&MB  here  referred  to  were  re- 
viewed, ftnd  the  court  upheld  the  deci- 
■iOD  in  Gr&nger'a  Bank  v.  San  Fnn- 
ci«co.  Those  partieul&rlf  intereated 
in  the  (ubjeet  will  And  in  the  brief 
ot  Mr.  Robert  T.  H«jne  in  this  lut 
case  an  argument  in  support  of  the 
earlier  positioQ.  See,  also,  hie  brief, 
contra,   in   the  Philbrook   case. 

»  See  Rule  XX  (52  Cal.  6S4). 

X  Article  S,  section  2,  California 
Constitution  of  1879;  &ad  eee  Rule 
XXX,  144  Cal.  Ui.  Also  sectioBS  43, 
44  and  49,  California  Code  of  Civil 
Procedure. 

Section  1596,  Revised  Statute*  of 
Arizona,  pre«cribes  the  practice  there, 
with  reference  to  rehearings. 

Section  10,  Bern,  t  Bal.  Code  of 
Washington,  contains  provisions  aa 
to  rehearings  practically  identical 
with  those  of  the  California  code 
above  cited.  The  dwision  of  a  de- 
partment' shall  become  flnal  at  the 
expiration  of  the  thirty  da;  period 
after  the  fllinK  thereof,  nnless  a  peti- 
tion for  a  rehearing  is  Sled,  Sueh 
petition  am, J  be  for  a  rehearing  in 
department  or  in  bank.  The  same 
•ection,  however,  contains  a  proviso 
that  if  the  court  believes  the  decision 
should  become  effective  before  the  ex- 
piration of  the  thirtj  da;  period, 
■  may  cause  it  to  become  ef- 


time,  without,  however^  setting  forth 
its  reasons  for  so  doing,  held  that 
"the  motion  for  a  new  trial  is  not 
the  proper  remedy  in  this  cause. 
Considered  as  a  petition  ^or  reh«af- 
ing  we  see  no  reason  to  grant  it." 
In  Uranger's  Bank  v.  San  Francisco, 
101  CaL  198,  35  Pac.  U2,  following 
the  Tyler  case  approvingly,  the  su- 
preme eonrt  said:  "It  may  be  fur- 
ther eaid  that  the  present  Constitution 
provides  that  the  judgment  of  a  de- 

Sartment  of  this  eonrt  shall  be  Anal 
1  thirty  days,  unless  before  that 
time  ordered  into  bank;  and  that 
there  has  been  a  rule  in  this  court 
ever  since  Its  origin  that  a  judgment 
of  the  court  in  bank  shall  be  final 
in  thirty  days,  unless  before  that  time 
a  Tebearing  shall  have  been  granted. 
Neither  the  Constitution  nor  Uie  rule 
makes  any  distinction  between  cases 
of  appellate  jurisdiction  and  cases  of 
original  jurisdiction ;  and  Indeed 
most  of  the  cases  here  which  are  iu 
form  original  are,  like  the  case  at 
bar,  in  their  nature  appellate.  There- 
fore, to  apply  to  this  court  those 
parts  of  the  Code  of  Civil  Procedure 
about  new  trials,  etc.,  which  are  evi- 
dently intended  to  regulate  proce- 
dure in  the  superior  courts  would  ht 
to  overtom  the  constitutional  pro- 
visfoD  above  mentioned,  as  well  ss  the 
ancient  rule  and  tiniform  practice  of 
the  conrt.  A  motion  for  a  new  trial, ' 
with  its  sttenilant  consequences  and  - 
delays,  would  suspend  a  judgment 
rendered  here  beyoed  the  time  flzed 
by  the  Constitution  and  the  mie. 
Many  of  the  provisions  of  the  code 
about  procedure  have  reference  to 
appeal,  and  were  iutended  as  means 
for  the  perfection  of  records  in  the 
superior  courts  upon  which  cases 
might  be  reviewed  in  the  appellate 
court;  but  in  an  ori(;inal  proceeding 
here  tWs  court  has  its  own  record." 
In  th«  Philbrook  ease,  above  cited. 


two  associate  justices  who  took  l_ 
part  in  rendering  such  decision." 
And  see  section  1740,  Rem.  A  Bal, 
Code    (section  65E^4,  Bal.  Code). 

Section  7227,  Revised  Codes  of 
North  Dakota,  eontaios  a  suggestion 
of  authority  for  a  rehearing,  but 
does  not  go  further  and  prescribe  con- 
ditions for  granting  the  same. 

Section  3322,  Compiled  Laws  of 
Utah,    provides    for   rehearing. 

The  supreme  conrt  is  in  most  statea 
invested  with  power  to  make  all  roles 
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no  provision  in  rel&tioiL  to  applications  for  rehearings,  the  matter 
depended  entirely  npon  the  rules  of  the  supreme  conrt.*  The 
petition  **  for  rehearing  had  to  be  filed  within  the  time  limited  by 
the  rule,  and  would  not  be  considered  if  filed  afterward.*  Points 
could  not  be  made  for  the  first  time  upon  petition  for  rehearing.' 
In  other  words,  the  coort  would  not  consider  points  not  made  in 
the  argument  when  the  case  was  originally  submitted.  In  this 
respect  there  is  no  change  in  the  procedure,  and  the  same  rule  is 
in  force.**  If  the  court  waa  of  the  opinion  that  the  points  made 
in  the  petition  were  well  taken,  the  practice  w&s  to  grant  the  peti- 
tion and  place  the  cause  on  the  calendar  for  reargument.  It  was 
held  to  be  improper  to  make  a  material '  change  in  the  decision 
without  a  reargument  of  the  case.*  Where  the  justices  were 
equally  divided  in  opinion  upon  the  petition  for  rehearing,  it  waa 
held  that  it  was  equivalent  to  a  denial  of  the  petition.'  Where  a 
petition  was  granted  and  a  reargument  had  and  the  cause  again 
decided,  the  losing  party  could  petition  for  another  rehearing,  al- 
though he  was  a  party  at  whose  instance  the  first  rehearing  was 
granted.  But  there  is  no  precedent  for  a  second  petition  for 
rehearing  if  the  first  was  denied."  And  as  above  stated,  no  peti- 
tion could  he  filed  if  the  remittitur  was  ordered  forthwith. 

Under  the   Constitution   of   1879   "rehearings"   of  causes  de- 
cided by  a  department  are  somewhat  different  from  rehearings 


neceKirj  in  m&tten  of  pnctice  ftnd 

procedure,  and  tbia  is  ordinsrilj  rec- 
ognized u  including  the  power  to 
S'ant  rebcaringl  onder  proper  con- 
tiona  vrhen  such  rehearing  ia  not 
inconiistent  with  the  eonititational 
knd  itatutory  Umitationa  otherwiae 
impoBcd. 

s  Hanson  t.  UcCue,  43  Cal.  178. 
For  previous  rules  on  the  subject,  Re« 
52  Cal.  884;  41  Cal.  702;  37  Cal.  711j 
28  Cal.  708;  26  Ca.1.  eSS;  BS  C&l. 
6ft3(  II  Cal  412.  For  snbsequent  ' 
rulea,  Bee  Rule  XXVIII  and  Bulff 
XXX,  130  Cal.  ilvii,  and  xlviii,  and 
existing  rules,  aee  144  Cal.  lii ;  and 
for  an  elaborate  exposition  of  the  eub- 
jert,  see  the  opinion  of  Chief  Justice 
Boatt;  in  the  Jessup  Case,  81  Cal. 
408,  21  Pac.  978,  22  Pac.  742,  1028, 
a  h.  H.  A.  5M. 

*■  Under  existing  procedure  the 
paper  is  an  application  instead  of  a 
petition,  as  required  b;  the  old  rules. 


*  Bhea  t.  Bvrrl^e,  39  CsL  581; 
HanBon  v.  McCne,  43  Oat.  178.  The 
earl7  rules  permitted  extensions  of 
the  time.  See  11  Cal.  412;  25  CaL 
663,  664;  26  Cal.  808,  699;  28  CU. 
Cal.  T08,  709.  The  later  rules  do  not 
41  Cal.  702;  52  CaL  6S4;  130  CaL 
xlvii,  xlviii;   144  Oal.  lii. 

»  Payne  v.  Treadwell,  16  Cal,  220; 
Donshertj  v.  Henerie,  49  Cal.  68S. 
In  this  regard  see  Andrews  t.  Uokel- 
nmne  HiU  Co.,  7  Cal.  330. 

»«  Kellogg  v.  Cochran,  87  Cal. 
192,  25  Pac.  877,  12  L.  E.  A.  104; 
San  Francisco  v.  Pacific  Bank,  89 
CaL  23,  26  Pac.  615,  835. 

•  Clark  T.  Boyreao,  14  Cal.  634; 
Argenti  v.  San  Franeisco,  30  Cal. 
458;   Rhea  t.   Burrhjne,  39  Cal.  581. 

»  Ajres  T.   Beneley,  32  Cal.  632. 

T«  And  look  at  Wilson  v.  Broder, 
24  Cal.  1900.  Bat  otherwiw  under 
tho  new  procedure. 
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nnder  the  previotts  practice.  For  if  panted  they  do  not  take 
place  before  the  tribunal  which  decided  the  cause;  bat  before  the 
justices  of  the  two  departments  sitting  in  bank.  The  provision  of 
the  CoDStitation  is  as  foUowa:  "The  chief  joatice  shall  apportion 
the  business  to  the  departments,  and  may  in  his  discretion  order 
any  cause  pending  before  the  court  to  be  heard  and  decided  by  the 
court  in  bank.  The  order  may  be  made  before  or  after  judgment 
pronounced  by  a  department;  but  where  a  cause  has  been  allotted 
to  one  of  the  departments,  and  a  judgment  pronounced  thereon, 
the  order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it  shall 
have  the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  department, 
order  a  case  to  be  heard  in  bank.  If  the  order  be  not  made  within 
the  time  above  limited  the  judgment  shall  be  final.  No  judgment 
by  a  department  shall  become  final  iintil  the  expiration  of  the 
period  of  thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice in  writing,  with  the  concurrence  of  two  associate  juatices."* 
This  provision  was  reproduced  in  section  44  of  the  Code  of  Civil 
Procedure,  as  amended  in  1880.  The  rule  of  court  in  relation  to 
the  matter  is  as  follows:* 

"Rule  30.  Applications  made  before  or  after  judgment  pro- 
nounced by  a  department,  that  a  cause  shall  be  heard  and  decided 
by  the  court  in  bank,  muat  be  made  upon  printed  petition,  ad- 
dressed to  the  chief  justice  or  the  court,  setting  forth  the  question 
involved  in  the  cause  and  the  reasons  why  it  should  be  heard  by 
the  court  in  bank.  If  made  before  judgment  the  petition  must  be 
filed  with  the  clerk  of  the  court  at  least  ten  days  before  the  clerk 
makes  up  the  calendar.  And  if  made  after  judgment  pronounced 
by  any  of  the  departments  within  twenty  days  after  such  judg- 
ment. The  times  herein  prescribed  shall  not  be  extended  by  the 
chief  justice,  or  any  of  the  associate  justices,  or  the  court;  and  the 
clerk  shall  not  file  a  petition  after  auch  times  have  expired.  In 
cases  of  judgments  the  petition  shall  operate  as  a  stay  of  proceed- 
ings until  it  shall  be  determined." 

After  the  organization  of  the  district  courts  of  appeals,  with 
powers  to  hear  and  determine  causes  transferred  from  the  supreme 

•  Const.  1879,  «rt.  6,  sec.  2. 

•  Bee  130  CbL  xlvii,  Bula  JtivUL  The  role  quoted  took  effect  Uarek 
22,  1880. 
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eonrt,  vith  powen  of  supervision  in  the  latter,  not  only  as  to 
caosea  bo  transferred,  but  also  with  respect  to  the  transfer  of  canses 
from  the  lower  to  the  higher  appellate  court,  Rule  XXVIII,  re- 
formed and  expanded,  became  Butea  XXX  and  XXXI,  as  at  pros- 
eat  «on8tituted.**    Although   radical  changes   were   made  in  the 

•B  In  the  reimmbflriiig  mad«  nee«i- 
Barj  bj  these  ebangea  former  Bole 
XXX  became,  with  e«rta.in  altera- 
tions demanded  b^  the  abolition  of 
the    court    commiMioD,   praeaut   Bole 

xxrni. 

The  ruk«  relating  to  appliestions 
for  rehearings  and  for  tmnsfen  m 
ms  follows  1 

"EULE  IIX 


"1.  AppIicBtiona  for  a  rehearing 
of  a  cauBB  hj  the  eonrt  reoderittg  the 
judgment  therein  must  be  filed  and 
a  copy  aerved  on  the  adverie  party, 
mthlD  twenty  days  after  the  judg- 
ment is  pronouneed.  The  advene 
party  may  file  an  answer  thereto 
not  lew  than  two  days  before  the. 
expiration  of  the  time  within  wU(h 
the  rehearing  can  be  granted. 

"2.  The  tubmiiiion   of   a  came   to 


„   „_  _   __   ..a  oral  argument 

of  the  lama  in  bank,  if  for  any  rea- 
son the  same  is  thereafter  ordered 
to  be  heard'  in  bank;  and  when  the 
order  that  the  eauie  be  heard  in 
banli  is  made,  the  lamo  shall  be  at 
once  lulHnitted  for  deciiion,  unless 
otherwise  ordered  by  the  court, 

"3.  AppUeationa  after  a  judgment 
of  a  district  court  of  appeal  has 
become  final,  for  an  order  that  the 
cause  can  bo  heard  and  determined 
by  the  supreme  court,  must  be  ac- 
eompaoied  by  a  copy  of  the  opinion 
of  the  diatriot  conrt  of  appeal,  and 
roust  be  filed  and  a  cop^  served  on 
the  adverse  party,  within  ten  days 
after  the  jodgment  of  the  district 
court  of  appeal  has  become  final 
therein.  The  adverse  party  may  file 
an  answer  tiierelo  not  leas  than  ten 
days  before  the  time  for  making 
Mich  order  for  bearing  in  the  m- 
preme  court  will  expire. 


"i.  The  timo  herein  prescribed  ahaD 
not  he  extended,  and  the  clerk  mult 
not  file  any  such  application  or  an- 
swer after  the  time  therefor  has  ^- 
pired.    In   civil  eaaea  aueh    appliea- 

"BULE  ZXXI. 

"APPLICATIONS     FOB     THE 
TBANBFEB  OP  CAUSES. 

"Af^lications,  before  judgment,  to 
have  a  cause  pending  in  a  de;^artment 
of  tlie  supreme  court  heard  in  bank, 
or  to  transfer  a  cause  from  the 
supreme  court  to  a  district  court  of 
appeal,  or  from  a  district  eourt  of 
a]^ieal  to  the  supreme  court,  or  to 
another  district  eourt  of  appeal, 
must  set  forth  briefly  tlie  questions 
involved  in  the  cause  and  the  reasons 
why  it  should  be  heard  in  bank,  or 
tiansf erred  as  requested,  and  most 
be  made  before  the  snbmiaaion  of  the 
cause  in  the  eonrt  in  which  it  is 
pending.  Unless  made  at  the  time 
such  cause  is  set  for  hearing  i 


supreme  c< 


t,  such  applications  must 


filed  and  served  on  the  adverse 
party  at  least  twenty  days  before 
the  $ame  is  to  be  heard.  The  ad- 
verse party  may  file  an  answer  thereto 
which  must  be  served  on  the  applicant 
and  filed  at  least  five  days  before 
the  time  set  for  hearing.  In  eivil 
cases  the  applioatloiui  and  anvwen 
must  be  printed." 

"BULE  XXXTL 
"TBANSPEB   OP    APPEALS   NOT 

TAKEN      TO      THE      PBOPBB 

COUBT. 

"When  a  district  court  of  appeal 
decides  that  the  appeal  shonld  have 
been  taken  to  another  distriet  eonrt 
of  appeal,  or  to  the  supreme  court, 
it  shall  make  an  order  to  that  effect, 
and  the  clerk  of  such  court  shall  im- 
mediately transmit  to  such  other 
conrt  all  papers  In  the  cause  on  file 
in    his    office,    including   the   opinion 
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phraseology,  bo  as  to  conform  to  the  requirements  of  the  new  pro- 
cedore  in  the  matter  of  trsnsfeis  &nd  rehearings,  except  in  a  sin- 
gle  particular  no  material  changes  were  wrought.  The  new  rnlea  give 
to  the  adverse  party  the  privilege  of  filing  an  answer  to  the  appli- 
cation, up  to  within  two  days  "before  the  expiration  of  the  time 
within  which  the  rehearing  can  be  granted,"  and  within  "five  days 
before  the  time  set  for  hearing"  the  application  for  a  hearing  in 
bank.  The  application  is  practically  one  for  &  hearing  in  bank, 
in  each  case.  If  made  after  a  judgment  in  department,  it  is  a 
rehearing;  if  made  before,  it  is  of  course,  an  application  for  an 
original  hearing.  The  order  in  either  case  may  be  made  by  the 
chief  justice  alone,  if  the  case  has  not  already  been  allotted  to 
a  department,  and  a  judgment  rendered  therein,  in  which  event 
the  concurrence  of  two  associate  justices  is  required,  and  the  order 
itself  must  be  made  in  thirty  days  after  rendition  of  judgment  in 
department.  The  order  may  also  be  made  by  four  justices,  at  any 
time;  but  if  made  after  rendition  of  judgment  in  department,  it 
must  be  made  within  thirty  days  thereafter. 

The  provisions  of  these  rules,  as  to  the  time  of  filing  applications 
for  rehearings,  are  mandatory.  The  reason  lies  in  the  fact  that 
some  action  must  be  taken  thereon  within  thirty  days.  In  Adams 
V.  Dohrman,"'  where  the  order  granting  a  rehearing  was  made 
on  the  thirty-first  day  after  the  department  decision,  the  thirtieth 
day  having  fallen  on  a  legal  holiday,  the  order  was  vacated,  and 
it  was  held  to  have  been  void,  notwithstanding  the  fact  of  the 
holiday,  the  limitation  of  thirty  days  being  binding.  In  Durgin 
V.  Neal,'"*  the  application  was  denied,  the  same  not  having  reached 
the  court  until  one  day  after  the  expiration  of  the  constitutional 
limit,  although  filed  prior  to  such  expiration. 

It  wiU  be  observed  that  Rule  XXYIII,  as  above  quoted,  and  as 
it  stood  originally,  applies  by  terms  to  rehearinga  of  department 
decisions  only.  With  the  single  exception  of  the  amendment  of 
1880  to  section  45,  Code  of  Civil  Procedure,  there  is  no  provision, 
either  statutory  ot  constitutional,  and  no  rule  of  court,  prior  to 
the  adoption  of  Rule  XXX,  in  its  present  form,  for  rehearing  cases 

of   the  eoart   upon  which  such   order  Rules  XXXIII  and  XXXTV  relate 

vrai  made,  and  tfaereupon  such  caase  to  the  details  of  such  tranaferi. 

ihall    be   d«emed    to    be    dul;    tram-  iv  63    Csl.   417;    and   lee   Herrlieh 

ferred  to  the  proper  court,  according  ».   MoDonald,    83   Cal.    G05,   23   Pro. 

to  meh  order,  withoat  further  pro-  710. 

Meding."  iM  82  Cal.  695,  83  Pae:  133. 
Htv  TtUI— lOS 
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decided  in  bank.  Bat  such  rehearings  have  often  been  granted, 
even  prior  to  the  amendment  referred  to,  and  a  different  jadgmeot 
haa  sometimes  been  rendered,  after  reargument."  Such  rehearings 
may  be  eaid  to  be  similar  to  rehearings  by  the  old  court.  Even 
second  rehearings  in  bank  have  been  granted,  and  the  reason  there- 
for has  sometimes  been  given,"'  and  sometimes  withheld."" 

The  amendment  of  section  45,  here  referred  to,  is  as  follows: 
"...  1  and  every  judgment  of  the  court  in  bank  shall  be  final, 
except  in  eases  in  which  no  previous  judgment  has  been  rendered 
in  the  departments,  end  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such  judg- 
ment an  order  be  made  in  writing,  signed  by  five  justices,  granting 
a  rehearing." 

It  would  thus  appear  that  a  rehearing  in  bank  is  practically 
prohibited,  unless  five  judges  concur,  ignoring  the  constitutional 
rule  of  the  majority.  The  provision  was  never  regarded.  Cases 
were  given  rehearings  in  bank,  much  as  a  matter  of  course,  without 
so  much  as  a  reference  to  the  limitation  stated.'"  In  the  Jesaup 
case,  however,  Chief  Justice  Beatty  wrote  an  elaborate  opinion  upon 
the  general  subject  of  rehearings,  including  within  his  point  of 
view  this  legislative  attempt  to  prescribe  a  rule  of  decision  in 
matters  judicial  other  than  of  the  majority.  The  learned  jurist 
said: 

"The  jurisdiction  of  this  court  is  derived  from  the  Constitution, 
and  can  be  neither  enlarged  nor  abridged  by  the  legislature.  What 
it  was  in  the  beginning,  it  remains,  and  it  must  remain  until  the 
Constitution  itself  is  changed.  If  the  Constitution  has  denied  to 
this  court  the  power  to  grant  rehearings  in  causes  that  have  been 
decided  in  bank,  the  legislature  cannot  confer  the  power.  If 
the  Constitution  has  conferred  the  power,  the  legislature  cannot 

II  MulreiD  v.  Kalloek,  61  Cal.  524  24  Pac.  818,  where   tbere  ttrb  a  sec- 

(see   9   Pac.   C.   L.   J.    476,    and    10  ond  rehearing  in  bank  on  the  ground, 

Fat.  C.  L.  J.  266)  ;   Hall  v.  Theisen,  as  giien,   that   the   case  was   one  of 

61  Cal.  524  {see  S  Pac.  C.  L.  J.  47B,  great     public     importance,     WTOlving 

and  10  Pac.  C.  L.  J.  267).  title  to  a   lar^  portion   of  the   city 

Ab   to    rehearinga     in     bank    after  of  San  Praneiaeo. 
bearing  in  dcpartinFnt  and  subsequent  >■>>  Lux  v.  Haggin,  60  Cal.  2S5,  4 

heariug  in  bank,  see  Regard  t.  Call-  Pac.  B!9,  10  Pac  674;   Bui!  v.  Coe, 

fornia  Id*.  Co.,  72  Cal.  535,  14  Pac  77  Cal.  54,  11  A^.  8t.  Sep.  S36,  18 

180,  35S.  Pac.  808. 

ii>  See  United  States  Land  Aaan.  na  See  caaea  cited  in  preriont  nota 

T.  Knight,  S6  Cal.  ue,  23  Pac.  267,  (lib). 


Digitized  ByGOOgle 


1683  EULES  OP  PRACTICE  IN  THE  APPELLATE  C0UBT8.  S  292 

take  it  away,  or  by  pretense  of  regnlating  its  exercise  substantially 
impair  it.  And  whatever  matters  are  by  tbe  Constitution  com- 
mitted  to  the  jurisdiction  of  the  court,  the  court  may  by  a  con- 
stitutional majority — that  is  to  say,  by  the  voice  of  four  of  its 
seven  justices— decide.  The  legislature  has  no  more  right  to  say 
that  we  shall  not  decide  a  matter  within  our  jurisdiction,  unless 
five  justices  subscribe  an  order  in  writing,  than  we  should  have 
to  require  all  acts  of  the  legislature  to  be  subscribed  by  two-thirds 
of  the  members  of  each  house.  The  Constitution  has  conferred  the 
power  of  deciding  all  matters  within  our  jurisdiction  upon  a 
majority  of  the  court;  the  legislature  cannot  require  more  than 
a  majority.'"" 

A  motion. to  amend  the  records  of  the  supreme  court  is  some- 
thing different  from  an  application  for  a  rehearing.  If  the  entry 
of  an  order  in  the  records  of  the  court  was  not  correct,  it  cannot 
be  attacked  collaterally,"  but  must  be  corrected  on  motion.  Such 
motion  should  be  made  within  the  time  allowed  for  the  filing  of  a 
petition  for  rehearing.'*  But  clerical  errors  may  be  corrected  at 
any  time,"  even  after  remittitur  filed. '*•  This  rule  applies  to 
criminal  as  well  as  the  civil  eases.'* 

Whatever  rules  may  be  made  for  the  rehearing  of  causes  before 
the  supreme  court,  or  for  the  reconsideration  of  principles  of  law 
decided  therein,  and  the  reformation  of  orders  and  judgments  re- 
sulting therefrom,  the  inherent  power  of  the  court,  which  it  shares 
with  all  other  appellate  courts,  to  revise,  to  modify,  and  to  correct 
its  judgments  so  long  as  they  remain  under  its  control  remains  un- 
affected. The  Constitution  does  not  limit  this  control  to  thirty  days 
after  rendition  of  judgment,  otherwise  than  for  a  specific  pur- 
pose— the  taking  of  steps  on  the  part  of  litigants  themselves  to 

iia  In  re  Jesaup,  81  Cal.  408,  21      tan,  84  Cal.  Sll,  24  F&c.  381;  San 

Pbc.  976,  22  Pac.  742,  1028,  B  L.  R.       Joaquin  etc.  Co.  t.  West,  90  Cal.  345, 

A.  E94;  also,  see  AuetiQ  v.  PulMhen,       33    Pac.    928;     Chicago    etc.   Co.   v. 

112  Cal.  528,  44  Pac.  788.  Tobin,   123   Cal.   377,  55  Paa.   1007; 

Pay    T.    Stubenraueh,    141    Cal.    573, 

75  Pac.   174;   Poi  v.  Stubenraucli,  2 

Cal.  App.  88,  83  Pac.  82. 

■^''      „  „  „  ,    „  '«  Fallon  V.  Briltan,  84  Gal.  511, 

>»  Gray  t.  Gray,  11  Cat.  341.  24  Pac.  38. 

I*  Swain   v.   Naglee,   19   Cal.   127;  "u  People  v.  Murback,  84  Cal.  389, 

and  compare  Rousset  v.  Boyle,  45  30  Pac.  606;  People  v.  McNnlty,  93 
Cal.  64;  and  Sheldon  v.  Gunn,  57  Cal.  427,  26  Pac.  5B7,  29  Pae.  61; 
Cal.  40 ;  Dreyfuss  v.  Toaipkins,  67  People  t.  Ward,  141  CaL  628,  75  Pac 
Cal.  339,  7  Pac.  732j  Fallon  ?.  Brit-      308. 
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secure  a  rehearing.     Such  control  b  retained  in  any  event  ontil 
the  issaance  of  the  remittitur.^*' 

Atnici  curiae  hare  no  rights  in  the  appellate  courts,  and  therefore 
cannot  be  authorized  to  move  for  a  rehearing.'* 

§  293.  Remittitur,— Section  958  of  the  Code  of  Civil  Procedure 
is  as  follows: 

"Sec.  958.  When  judgment  ia  rendered  upon  the  appeal,  it 
must  be  certified  by  the  clerk  of  the  supreme  court  to  the  clerk 
with  whom  the  judgment-roll  is  filed,  or  the  order  appealed  from 
is  entered.  In  cases  of  appeal  from  the  judgment,  the  clerk  ivith 
whom  the  roll  is  filed  must  attach  the  certificate  to  the  judgment- 
roll,  and  enter  a  minute  of  the  judgment  of  the  supreme  court  on 
the  docket,  against  the  original  entry.  In  cases  of  appeal  from 
an  order,  the  clerk  must  enter  at  length  in  the  records  of  the  court 
the  certificate  received,  and  minute  against  the  entry  of  the  order 
appealed  from,  a  reference  to  the  certificate,  with  a  brief  statement 
that  such  order  has  been  affirmed,  reversed,  or  modified,  by  the 
supreme  court  on  appeal."' 

This  section  is  a  reproduction  of  section  358  of  the  old  Practiee 
Act,  which  remained  unchanged  from  the  time  of  its  adoption  in 
1851  ^  until  the  adoption  of  the  codes.  The  certificate  of  the 
clerk  of  the  supreme  court,  provided  for  by  the  section  quoted,  is 

IM  In   re   Jeuup,   81   Cal.   408,   £1  Procedure,    quoted    in    the    text,    are 

Pac.  976,  22  Pac.  742,  I02S,  0  K  £.  u  foUaws:     SeetionB   1590-1595,  and 

A.   594;    Nilea   v.    Ednarda,   95   Cal.  sections   1S26-1S27,   BeviMd   Statute* 

41,  30  Fac.  134;  and  sae  Von  Schmidt  of     Ariiona,     «utlina     tbe     practice 

V.  Widbn-,  09  Cal.  511,  34  Pac.  lOB.  tbere;    section    4826,     BenBed    Codes 

IS  See  In  re  Fina,  112  Cal.   14,  44  of  Idaho;  aection  7120,  Revircd  Codes 

Pac.  332;  also  People  t.  Union  Build-  of   Montana    (mction   1744,   Code   of 

iag  Assn.,  127  Cal.  400,  58  Pac.  822,  Civil   Procedure) ;   aection   3446,  Cut- 

59  Pac.  GB2.     In  the  last  eaee  it  was  tiag't    Compiled    Lam    of    Nenda; 

aaid  that  a  receiver  appointed  under  lection  7227,  Bevised  Codea  of  North 

the  judgment   appealed   from   is   not  Dakota;    lection   659,   Lord's   Oregon 

an     aggrieved     party     therein,     even  Laws;  section  464,  Code  of  Civil  Pro- 

though  served  mtb  notice  of  appeal,  cedare  of  South  Dakota;   seelioo33EI, 

and  hiq  appearance   in  the  appellate  Compiled     Laws     of     Utah;     leetioB 

court  is  merely  the  appearance  of  an  1740  and  1741,  Bem.  ft  Bal.  Code  of 

amicus  curiae.  Washington  (sections  fl524  and  6525, 

1  Look  li  California  Code  of  Civil  Bal.    Code);    section    S125,   Compiled 

Procedure,  section  S3,  as  amended  in  Statutes   of   Wjoming. 

1880.  See    section   398,   SfiUa*   Annotated 

See   note  1,  section  295,  po«l,   as  Code    of    Colorado,    as    to    piaetjee 

to   corresponding   provisions   of  other  when   decision  of  court  reached;   and 

code*.  alao  section  425  as  to  ezeeutiDD  upon 

Code    provjdone    corresponding    to  filing  rgmittitur. 

section  958,  California  Code  of  Civil  >*  Lans  of  1S5I,  p.  108. 
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known  as  the  remittitur.'  The  court  loses  jurisdiction  of  the 
cause  when  the  remittitur  is  issued.*  If  it  is  regularly  issued,  in 
accordance  with  proceedings  which  have  been  in  strict  compliance 
with  the  law  and  the  rules  of  the  court  making  the  order  for  the 
same,  and  there  has  been  no  mistake  of  facts,  and  do  fraud  or 
imposition  upon  the  court  or  the  losing  party,  on  the  part  of  the 
successful  party,  the  jurisdiction  of  the  appellate  court  over  the 
cause  is  at  an  end,  and  the  judgment  final,  upon  the  issuance  of 
the  remittitur.**.  But  this  is  true  only  when  the  remittitur  is 
properly  issued.  If  it  be  improperly  issued,  it  may  be  recalled 
upon  proper  showing.  This  rule  was  clearly  explained  in  Row- 
land V.  Kreyenhagen.*  In  that  case  a  remittitur  which  had  been 
iasued  was  recalled,  but  afterward  the  order  recalling  it  was,  upon 
motion,  vacated,  and  Sanderson,  C.  J.,  detiTering  the  opinion,  said : 
"It  is  apparent  from  these  authorities  (and  many  others  of  like 
import  which  might  be  cited)  that,  as  a  general  rule,  this  court 
cannot  exercise  any  jurisdiction  over  a  cause  in  which  the  remittitur 
has  been  issued  by  its  order  and  filed  in  the  conrt  below.  The 
office  of  the  remittitur  is  to  return  the  proceedings  which  have  been 
brought  up  by  the  appeal  to  the  court  below,  and  when  the  re- 
mittitur has  been  duly  filed  the  proceedings  from  that  time  are 
pending  in  that  court,  and  not  in  this;  and,  in  regard  to  them,  it 
is  not  competent  for  this  court  to  make  any  further  order.  But 
this  general  rule  rests  upon  the  supposition  that  all  the  proceedings 
have  been  regular,  and  that  no  fraud  or  imposition  has  been  prac- 
ticed upon  the  court  or  the  opposite  party ;  for  if  it  appears  that 
such  has  been  the  case  the  appellate  court  will  assert  its  jurisdic- 
tion, and  recall  the  case.  Against  an  order  or  judgment  improv- 
idently  granted  upon  a  false  snggestion,  or  nnder  a  mistake  as 
to  the  facts  of  the  case,  this  court  will  afford  relief  after  the  ad- 
journment of  the  term,  and  will,  if  necessary,  recall  a  remittitur, 

*  The  time  for  issuing   the  r«nitt-  nouneed  in  tbe  departmeDta,  but  did 

titur  undet  the  old  Practice  Act  was  not   relate   to   judgment!   prDnouDced 

regulated    by    rules    of    court.    See  in   bank.    Tbe  present  nJe  beariuz 

rules  quoted  in  52  Cal.  684;   41  Cal.  upon    the   subject   is   Bule    XXXW. 

702;    37   Cal.   711;    28   Cal.   70fl;    26  (See  144  Cal.  It.) 
Cal.   899;    25  Cal.  864;    11   Cal.   412.  "  People  v.   Sprague,  57   Cal.  147; 

Uutit    the    reformation    of    the   rules  Blanc  v.  Bowman,  22   Cal.  23 ;   Boir- 

in  1904,  there  were  no  corresponding  land   v.   Kreyenhageu,    24    Cal.     52; 

rules  under  the  code.     The  proTiaion  Leese  v.  Clark.  20  Ca.\.  367;   Orogan 

of  the  Constitution  quoted  in  the  pre-  v.  Ruckle,  1  Cal.  193. 
ceding  section  in  some  measure  itga-  ■•  See     People   v.    McDermott,    1)7 

Uted   tbe   time   for    the    isauance    of  '^-'    ""    '"  "--    ' 
thi    remit  lit  w     of     judgment*     pro- 
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and  8ta7  proceedings  in  the  court  below.  This  is  not  doae,  how- 
ever, upon  the  principle  of  resumption  of  jurisdiction,  but  apon 
the  ground  that  the  jurisdiction  of  the  court  cannot  be  devested 
by  an  irregular  or  improvident  order.  In  contemplatiou  of  law, 
an  order  obtained  upon  a  false  suggestion  ia  not  the  order  of  the 
court,  and  may  be  treated  as  a  nullity.  If  under  color  of  auch 
an  order,  the  proceedings  have  in  part  found  their  way  back  to 
the  court  below ,  yet  in  law  they  are  considered  as  still  pending  in 
the  appellate  court,  and  that  court  may  take  such  steps  as  may 
be  necessary  to  make  the  fact  and  law  agree.  These  views  are 
sustained  by  the  numerous  authorities  cited  on  the  argument  by  the 
counsel  for  appellant.  In  all  of  those  cases,  where  the  order  or 
judgment  was  vacated,  and  the  appeal  reinstated,  the  reason  as- 
signed by. the  court  for  its  action  is,  that  the  order  or  judgment 
had  been  irregularly  made;  that  is,  upon  a  faUe  suggestion,  or 
under  a  mistake  as  to  the  facts  of  the  case." 

In  the  subsequent  case  of  Vance  v.  Pena,'  where  the  coarl 
directed  that  the  petition  for  rehearing  be  granted,  but  by  mistake 
the  clerk  entered  an  order  denying  the  petition  and  issued  the 
remitlilur,  it  was  recalled.  So  where  the  petition  for  rehearing 
was  deposited  in  the  express  office  in  time  to  have  reached  the 
clerk  of  the  court  within  the  period  prescribed  by  the  rule,  but 
by  reason  of  some  delay  on  the  part  of  the  express  company  it  did 
not  reach  the  clerk  until  after  the  expiration  of  the  time  for  filing 
such  petitions,  the  remittitur  was  on  motion  recalled,  and  the  peti- 
tion allowed  to  be  filed.'  But  if  the  petition  for  rehearing  accom- 
panies the  application  for  recalling  the  remittitur  (as  it  should  do), 
and  the  court  is  of  opinion  that  the  points  made  in  the  petition 
are  not  well  taken,  the  motion  to  recall  will  be  denied.'  Nor 
will  the  remittitur  be  recalled,  though  improvidently  issued,  if  it 
appears  that  the  moving  party  is  really  not  an  interested  one. 
Thus  in  Re  Treadwell,*  where  a  guardian  voluntarily  acquiesced 

«  36  Cal.  328;  and  see,  alao,  Gro-  laglier,  101  Cal.   113,   35  Pac.   449; 

gan  V.  RucHe,  1  Cal.  193.  Trunipler  v.   Tmmpler,  123  Cal.   248, 

«  Hanson   v.    McCiie,   43   Cal.   178;  5.1  Pac  1008;   Richardson  v.  Chicago 

Bernal   v.    Wade,    48    Pal.    640.     The  Co..  135  Cal.  311,  67  Pae,  769. 
following  more  receat  ilec'siona  illuR-  '  De  Raker  t.  Carillo,  52  Cal.  473. 

trate  the  same  prinrlplo:    Hog's  Back  For  other  instaneea  of  deniala  of  mo- 

«tc.    Co.    T.    NeiT    Basil    etc.    Co.,    65  tions  to  recall  the  remitlilur,  see  San 

Cal.  22,  2  Pac.  489;   Herrlich  v.  Mc-  Francisco  v.  Calderwood,  58  Cal.  355; 

Donald,   83    C»L   505,    23   Pac.    710;  DouRlaa  v.  Fuldn,  59  Cal.  285, 
In     re     I.evfnson,    108    Cal.    450,    41  "  111   Cal.   189,  43  Pac.  584.     The 

Pac  483,  42  Pac.  479;  Es  fsrte  Gal-  right  of  the  Bupreme  court  to  racall 
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in  an  order  remoTing  him  and  approving  his  final  aceoonta,  it 
was  held  that  he  could  not  ask  that  the  remittitur  be  recalled  merely 
because  of  a  failure  to  serve  the  notice  of  motion  to  dismiss  the 
appeal,  there  being  no  actual  mistake  in  the  facts  alleged  in  the 
motion,  end  no  false  suggestion. 

The  remittitur  may  be  recalled  for  an  amendment.  This  was 
done  in  Bomiae  t.  Cralle,*  where  the  recall  was  for  the  purpose 
of  inserting  therein  the  words  "without  prejudice,"  thus  allowing 
a  second  appeal. 

No  particular  form  of  remittitur  is  required,  and  technical  ex- 
actness needs  not  to  be  sought." 


§  204.    Miscellaneons  Matters. — If  while  an  appeal  is  pending 
the  appellant  takes  a  second  appeal  from  the  same  judgment,  such 


the  remittitur  was  doubted  in  Ah  I/ep 
T.  Gong  Choy,  13  Or.  205,  9  Pac. 
483;  but  in  Liveslej  v.  JofanBtoD,  47 
Or.  19-?,  S2  Pao.  854,  thui  doubt 
waa  thought  not  to  be  Bustained 
bj  the  weight  of  deciHions.  (See 
caaei  cited.)  The  Oieeon  practice 
is  further  outlined  in  toe  following 
decisiong:  Krause  v.  Oregon  etc. 
Co.,  50  Or.  S8,  ftl  Pac.  442,  B2  Pac. 
810;  Robsoa  v.  Hamilton,  41  Or. 
239,  69  Pac.  651;  Apei  etc.  Co.  v. 
Oarbade,  32  Or.  582,  52  Pac.  573,  54 
Pac.  367,  882,  62  L.B.A.513;  Wood- 
ward v.  Oregon  etc.  Co.,  31  Or.  423, 
51  Pac.  450;  State  t.  Jacobs,  11 
Or.  314,  8  Pae.  332;  PorUaud  v. 
Kamm,  5  Or.  362. 

In  WaBhingtOQ  the  right  of  recall 
was  stated  in  Titlow  v.  Cascade  etc. 
Co.,  le  Wash.  676,  48  Pac.  406, 
where  it  was  held  that  the  mpreme 
court  might  recall  a  remittitvT  after 
its  filing  in  the  superior  court,  for 
tne  purpose  ot  enforcing  the  judg- 
ment in  accordance  with  the  decision 
of  the  court.  This  ruling  was  based 
upon  the  inherent  power  of  the  court 
to  enforce  its  judgments,  and  the 
quostioQ  was  not  decided  as  to 
whether,  if  the  lower  court  had  pro- 
ceeded Btrietly  in  accordance  with 
the  opinion  oi  the  higher,  the  remit- 
titur could  have  been  recalled  for 
the  purpoae  of  aflording  additional 
relief,  in  other  words,  while  the 
court  may  correct  its  judgmects,  and 
make  its  remittitur  conform  to  the 
opinion  of  the  court  M  reudeTed  (aee 


Port  Angelea  etc.  Co.  t.  Cooke,  38 
Wash.  184,  80  Pac.  305),  and  may 
also  enforce  its  judgments  by  a  sim- 
ilar process,  it  was  uot  held  that 
the  ease  might  be  brought  back  and 
a  rehearing  given,  after  the  remil- 
fitur  had  been  filed  in  the  lower 
court.  In  Post  v.  Spokane,  28  Wash. 
701,  69  Pac.  371,  60  Pac.  1104,  it 
was  held  that  a  petition  might  be 
flled  to  vacate  a  judgment  after  the 
remittitur  is  filed  in  the  lower  court, 
where  the  ends  of  justice  demand  an 
invest  igation. 

■  80  Cat.  626,  22  Pac.  296.  Th« 
court,  by  Mr.  Justice  Tbornton,  said: 

"It  is  DOW  urged  that  this  court 
had  no  power  to  modify  the  order  of 
dismiBaal  after  the  remittitur  had 
been  issued.  But  we  are  of  opinion 
that  this  court  had,  notwithstaDding 
this  fact,  power  over  the  order,  and 
to  modify  it  so  as  to  permit  the 
prosecution  of  a  second  appeal.  The 
matter  of  prosecuting  a  secood  ap- 
peal from  the  judgment  was  one 
peculiarly  within  the  power  of  this 
court,  with  the  ezeiciae  of  which 
power  the  lower  court  had  no  con- 
cern. This  court  could,  in  the  exer- 
cise of  its  discretion,  allow  the  plain- 
tiff to  prosecute  a  second  appeal, 
and  it  was  not  devested  of  snch  power 
by  the  issuance  of  the  remit tifur  on 
the  diamissal  of'  a  prior  appeal.  The 
modification  was  one  still  within  its 
discretion." 

io  Trench  v.  Strong,  4  Ngv.  87. 
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second  appeal  will  be  dismLssed.*  Justice  participation  in  decision 
withoQt  having  heard  the  argument.*  Death  of  a  party  before 
appeal  taken.*  Death  of  a  party  after  snbmisBion  of  the  case  in 
the  supreme  court.*    Judgment  in  favor  of  dead  man.*    Effect  of 

1  Hill  T.  Finnigftn,  H  Cal.  311 ; 
BrowD  V.  Plummer,  70  Cal.  337,  H 
Fbc.  631;  Tompkiiu  y.  UontgonMrj, 
116  Cal.  120,  47  Pu.  1006. 

Otherwise,  if  tlie  flnt  appeal  wai 
not  pro  perl  J  taken.  Columbet  T. 
Pacheeo,  46  CaL  650. 

An  action  between  tlie  gome  par- 
ties end  aa  to  the  lame  eontrovenj, 
eommeneed  pending  an  appeal  from 
the  original  action,  will  be  abated. 
Fisk  T.  AtkEnson,  71  CaJ.  45£,  14 
Pae.  874,  12  Pae.  498. 

An  appeal  iaadvertentlj  diemiated 
will  b«  tegarded  »■  whollj  nu- 
^tarr  upon  a  aecond  appea],  where 
b7  itipnlation  the  former  ajipeal  was 
diamiaaed  without  prejudice,  prior 
to  the  aBCond  appeal.  Anthony  t. 
Grand,  99  Cal.  602,  34  Pae.  32S. 

)  Blanc  T.  Bowman,  22  Cal.  23; 
Wilson  T.  Broder,  24  Cal.  190;  and 
look  at  People  v.  fiekert.  18  Cal.  llOj 
People  V.  Hobson,  17  Cal.  424;  Peo- 
ple T.  Hendenon,  28  Cat.  465. 

•  Sanchei  t.  Roach,  5  Cal.  248; 
Judson  V.  Love,  3S  Cal.  463;  Bchart- 
zer  T.  Love,  40  Cal.  93;  and  *ee  aec- 
tion  210,  ante,  as  to  lerrice  of  no- 
tice of  appeal  in  eases  of  drath  of 
party.  Ordinarily,  the  death  of  a 
party  does  not  affect  an  abatement 
ef  an  aetion.  A  subititution  of  the 
personal  repreeentativea  of  the  de- 
ceased is  usually  ordered,  and  the 
proceedings  are  continued  in  the  name 
of  the  representatives.  It  is  other- 
wise, however,  as  to  actioos  for  di- 
vorce, where  there  are  no  rights  of 
property  involved,  and  where  there 
are  no  personal  rights  which  survive 
after  the  decease  of  the  individual. 
In  such  cases,  the  personal  status 
of  the  parties  is  the  only  matter  in 
issue,  and  this  personal  status  is 
oblitersCed  br  death,  and  the  appeal, 
as  well  as  all  other  proceedings,  be- 
comes a  nullity.  See  Begbie  v.  Beg- 
bie,  128  Cnl.  154,  60  Pae.  667,  49 
L.  R.  A.  141.  8o,  there  are  oth*!- 
issues;  as  those  involved  in  actions 
for  personal  injuries  where  there  is 
DO  surviving  interest,  which  end  with 


eedure,  do  not  survive  after  death 
has  eliminated  all  the  interest  of  one 
of  the  parties  thereto.  Bee  Kirseh- 
ner  v.  IKetrieh,  110  CaL  502,  42  Pae. 
1064. 

But  the  right  to  prosecute  an  ap- 
peal survives  in  all  caiea  where  death 
does  not  obliterate  sll  interest. 
Wherever  there  is  bdv  interest  which 
survives  and  may  ba  transmitted, 
death  merely  suspend*  proceedings. 
In  Todhunter  v.  Klemmer,  134  CaL 
66  Pae.   75,  it  waa  held  that  the 


not  render  the  latter  void,  and  does 
not  vitiate  an  appeal  bond  in  his 
favor.  His  executor  and  the  diatrib- 
utees  of  his  estate  were  his  sue- 
eessors  in  interest,  and  were  enti- 
tled to  take  his  place.  In  Tyrrell 
V.  Baldwin,  67  Oil.  1,  6  Pae.  867. 
the  purchasers  of  defendant's  interest 
in  an  aetion  in  ejectment  were  held 
to  acquire  whatever  rights  he  might 
have  had  under  the  judgment,  aad 
his  death  prior  to  the  trial  could  not 
affect  this  right. 

The  death  of  a  party  pending  ap- 
peal, against  whom  a  personal  judg- 
ment waa  taken  from  which  no  appeal 
lies,  has  no  interest  in  the  contro- 
versy, and  an  apneal  may  be  prose- 
cuted without  substituting  his  per- 
sonal representatives,  Davies-Hen- 
derson  iiumber  Co.  v.  Qottschalk,  81 
Cal.  641,  22  Pae.  860. 

4  Black  V.  Shaw,  20  Cal.  68;  8.  * 
L.  8oe.  V.  Gibb,  21  Cal.  605;  Hol- 
loway  V.  Oalliac,  49  Ca\.  149;  Lucas 
V.  Provinps,  130  Cal.  270,  62  Pae 
509;  McPike  v.  Heaton,  131  Cal.  109, 
82  Am.  St.  Bep.  335,  63  Pae.  179. 

>  McCreerj  v.  Everding,  44  Cal. 
2S4;  and  see  Phelan  v.  Tyler,  64  Cal. 
80,  28  Pae.  114,  where  it  was  held 
that  the  death  of  the  party  pending 
appeal,  without  substitution  of  his 
representativn,  did  not  render  a 
juilgment  of  the  appellate  court  void. 
In  ilartin  v.   Wagner,  124  CaL  204, 
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bankruptcy  of  sppeUant.*  Supreme  eourt  equally  dtvided  in  opin- 
ion. Stipolation  in  supreme  eourt  must  be  signed  by  attorneys 
of  record  in  the  court  below,  or  by  the  party  himself  if  he  bad 
no  attorney.'  Power  of  parties  to  stipulate  away  rules  of  appellate 
courts.*  Power  of  lower  court  to  amend  original  judgment  after 
remittitur  filed,* 


Se  Pm.  1028,  thii  ruling  wm  fol- 
lowed, and  it  waa  furtber  b«ld  that 
in  the  absence  of  fraad  or  InipoBi- 
tioD,  neh  &  jud^ent  woald  be- 
come a  finality  upon  the  iiniaaee 
of  the  remifttfur,  tjpyoiLd  the  power 
of  the  appellate  court  to  amend  or 
■nodif;.  Eiee,  also,  Wallace  t.  Cen- 
ter,  ST  Cal.  133,  7  Fae.  441. 

Aa  a  matter  of  eonrae,  if  the  de- 
cetKd  paTtr  baa  no  interest  in  the 
cODtrovanj  which  lurriiea  his  death, 
and  wbich  might  pau  to  a  sneeeuor, 
the  judgment  is  unafFected  therebj, 
and  DO  lubatitntion  is  neeesaarj. 
See  Daviee-Hendenon  Lumber  Co.  v. 
Oottachalk,  81  Cal.  641,  22  Pac.  S60. 

There  thould  alwavs  be  a  substitn- 
tion  of  parties,  following  death  or 
a  transfer  of  interest  in  the  subject 
matter,  "to  tbe  end  that  the  record 
may  be  kept  straight,  and  vexatious 
questions  as  to  liens  upon  propertj, 
liability  for  costs,  and  tbe  like,  may 


be  avoided."    The  eubititution  should      293,  ontA. 


be  made  in  the  superior  court,  fol- 
lowed by  B  like  sabstitution  in  the 
appellate  court.  It  has  been  held, 
however,  that  substitution  may  be 
mads  in  the  appellate  court  flrst; 
but,  when  so  made,  the  regular 
■nd  orderly  proceeding  is  to  follow 
with  a  like  substitution  in  the  supe- 
rior court.  See  Fay  v.  Steubeubaeb, 
138  Cal.  65S,  72  Pac.  lES,  and  caaee 
there  dted. 

•  Merritt  v.  Glidden,  S9  Cal.  559,  S 
Am.  Bep,  47B;  O'Neil  v.  Dougherty, 
46  Cal.  575. 

t  Estate  of  Arpello,  60  Cal.  308. 

«  BejDolds  T.  Lawrence,  15  Cal. 
359;  aud  see  Qraham  v.  Bayne,  13 
How  (U.  S.)  82,  15  L.  ed.  S66: 
Foupion  V.  Muiio,  68  Cal.  235,  9 
Fae.  97;  Dougherty  v.  Fridermutb, 
68  Cal.  240,  9  Pac.  98. 

•  Parker  v.  Bemal,  08  Cal.  122,  8 
Pac  606;  also  Heinlen  v.  Beans,  73 
CaL  240,  14  Pac  855;  and  see  aeetion 
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CHAPTER  L. 

RELIEF  GIVEN  UPON  APPEAL. 
I  295.    Remedial  powers  of  appellate  conitB. 
(  2&fl.     When  the  appellate  court  will  direct  final  judgment  to  ba  euterod 

in  court  below. 
I  29T.     FrivolouH  appeal,  and  damagei  therefor. 
g  298.    Costs  on  appeal. 

I  2E»S.     Effect  of  appellate  court  deeiaion  upon  mibseqaent  proeeedingv, 
i  300.    Bcstitutioc  on  reversal. 
{  SOOa.  De  minimu  non  curat  lex, 
I  30Db.  Moot  quettions. 
!  800c.  DiBpoBition  of  ease*  concerning  which  the  appellate  court  is  equallj 

divided. 

§  295.  Remedial  Fowera  of  the  Appellate  Courts. — Section  53  of 
the  Code  of  Civil  Procedure,  aa  amended  in  1880,  provides  that, — 

"Section  53.  The  supreme  court  may  affirm,  reverse,  or  modify 
any  judgment  or  order  appealed  from,  and  may  direct  the  proper 
judgment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.^  .  .  .  ." 

There  is  also  a  provision  in  relation  to  restitution  upon  reversal 
which  is  considered  in  another  place.'     The  provision  of  section 


1  The  omitted  portion  of  section 
53  is  as  follows;  "The  deeision  of 
the  court  shall  be  given  in  writing; 
and  in  giving  its  decisiont,  if  a  new 
trial  be  granted,  the  court  ahall  pass 
upon  and  determine  all  the  questions 
of  law  itiTolved  in  the  case  presented 
upon  such  an  appeal,  and  necessary 
to  the  final  determi nation  of  the 
case.  Its  juiigment  in  appealed  cases 
shall  be  remitted  to  the  court  from 
which  the  apfieal  was  taken." 

Corresponding  provisluns  of  other 
codes  are  as  follows:  Section  1217, 
B«visod  SEatutes  of  Arizona;  sec- 
tion 308,  Mills'  Annotated  Code  of 
ColoraJo;  section  3818,  Kerised  Codes 
of  Idaho;  section  62.o3,  Revised  Codes 
of  Montana  (section  20,  Code  of 
Civil  Procedure);  section  2515,  Cut- 
ting's Compiled  Laws  of  Nevada 
(section  8,  Civil  Pract;ce):  section 
6067,  Compiled  Laws  of  Oklahoma; 
■ectioa  657,  Lord's  Oregon  Laws ; 
Motion  464.  Code  of  Civil  Piocediua 


of  South  Dakota;   section   6S5,  Com- 

Siled  Laws  of  Utah;  section  1737, 
em.  «  Bat.  Ci>de  of  Washington 
(section  6521,  Bal.  Code) ;  section 
S109,  Compiled  Statutes  of  Wjoming. 

See,  also,  as  to  supreme  court 
practice,  sections  1582-1596,  Revised 
Statutes  of  Arizona;  sections  6751- 
6760,  Revised  Codes  of  North  Da- 
kota; sections  868-899,  Compiled 
Laws  of  New  Mexico;  sections  1—14, 
Bem.  &  Bal.  Code  of  Washington 
(sections   4650-4658,    Bal.    Code). 

Also,  section  3,  article  7,  Consti- 
tution of  Ore^oa,  as  to  fundamental 
provisions  with  respect  to  the  aama 
subject. 

The  Montana  section  above  cited 
provides  that  In  equity  cases  and  in 
matters  and  proceedings  of  an 
equitable  nature,  the  supreme  court 
sbaU  review  all  questions  of  fact  as 
well  as  of  law,  whether  presented  by 
spectflcations  of  particulars  or  not. 

>  See  Motion  300. 
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53,  above  quoted,  is  tbe  same  as  the  provision  of  sectioii  45  of  the 
code,  as  first  enacted,  and  is  the  same,  in  anbstance,  as  the  pro- 
vision of  the  old  Practice  Act.*  As  will  be  perceived,  it  gives  the 
court  the  amplest  power  to  snit  its  judgment  to  the  exigencies  of 
each  case.**  The  judgment  or  order  may  be  reversed  as  to  some 
of  the  appellants  and  affirmed  as  to  others;  *  or  it  may  be  reversed 
as  to  one  and  modified  as  to  the  others ;  *  or  affirmed  as  to  some 
and  modified  as  to  the  others ;  *  or  reversed  with  directions  to  dis- 
miss the  action  as  to  some  of  the  defendants,  and  proceed  with  a 
retrial  as  to  the  remainder.*  The  judgment  may  be  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance  with 
the  views  exprassed ;  in  which  event  there  should  be  a  retrial  sub- 
ject to  the  directions  given  in  the  opinion." 


>  Section  345  of  the  old  Frtietice 
Act  eontatned  the  following: 

"Section  '  345.  Upon  an  appeal 
from  a  judgment  or  order  the  ap- 
pellate court  may  reverae,  affirm,  or 
modify  the  Judgment  or  oidei  ap- 
pealed from,  in  the  respect  men- 
tioned in  the  notice  of  appeal,  and 
a*  to  any  or  all  of  tbe  partiea,  and 
may  set  aside  or  confirm  or  modify 
any  or  all  of  the  proeecdioga  aubse- 
^uent  to  or  dependent  npon  Buch 
judgment  or  order,  ano  may,  if  neo- 
euary  or  proper,  order  a  new  trial. 
.  .  .  .  "  (The  remainder  of  the  sec- 
tion  relates  to  restitution  on  reversal 
and  to  damages  for  frivolous  appeals, 
aa  to  which  see  section  300  and  sec- 
tion 297.) 

This  section  stood  from  the  time 
of  its  adoption  in  1851  (see  Lawa 
of  1851,  pagea  lUo,  106)  to  the  adop- 
tion of  the  Code  of  Civil  Procedure. 
In  addition  to  it  there  was  another 
provision,  passed  in  1S63  (see  Laws 
of  1863,  page  334),  not  as  an  amend- 
ment to  the  Practice  Act,  but  aa 
.  aa  independent  statute.  Section  9 
of  this  statute  was  as  follows: 

"The  supreme  court  may  reverao, 
affirm,  or  modify  the  judgment  or 
order  appealed  from,  as  to  aay  or  all 
of  tbe  r^rties,  and  may,  if  necessary 
or  proper,  direct  the  proper  judgment 
or  order  to  be  entered,  or  direct  a 
new   trial   or   further   proceedings   to 

This  provision  waa  the  aame  as  that 
contained  ia  section  345  of  the  Prae- 
tlce  Act,  above  quoted. 


■*  In  eonstming  this  section,  the 
Idaho  supreme  court,  in  Boise  City 
T.  Artesian  etc.  Co.,  4  Idaho,  392,  39 
Pae.  566,  said:  "We>  ....  have  no 
doubt  of  the  authority  of  this  court, 
under  section  3818,  Bevised  Statutes 
of  1887,  ....  to  make  any  modifica- 
tion whatever  that  it  may  deem  proper 
and  necessary,  in  the  furtherance  of 
justice  between  tbe  parties.  We  do 
not  think  it  necessary  to  put  the  ex- 
tremely technical  CDoatruetion  upon 
this  statute  which  was  done  by  the 
supreme  court  of  California,  but  be- 
lieve that  a  fair  and  liberal  cnnstruc- 
tion  of  tbe  same  fully  authorizes  this 
court  to  make  any  modification  which 
was  made  in  this  case." 

Other  Idaho  cases  construing  this 
provision  are:  County  of  Bingham  v. 
Woodin,  6  Idaho,  234,  S6  Pac.  602; 
Poattng  V.  Isaman,  7  Idaho,  581,  65 
Pac.  434;  Madaen  v.  Whitman,  8 
Idaho,  762,  71  Pac.   152. 

«  Meeker  v.  Harris,  19  Cal.  278,  7« 
Am.  Dec.  215;  White  v.  Moees,  21 
Cal.  43 ;  People  v.  Sanderson,  30  CaL 
160;  Stewart  v.  Levy,  36  Cal.  159; 
Hawkins  v.  Abbott,  40  Cal.  639;  Hall 
V.  Polack,  42  Cal,  218 ;  Ward  v.  Me- 
Naugbton,  43  Cal.  159;  Price  v.  Stnr- 
gis.  44  Cal.  591;  S.  k  C.  E.  B.  Co.  v. 
Galgiani,  49  Cal.  139. 

s  Conroy  v.  DuBne,  45  Cal.  597. 

s  Kimball  r.  Lobmas,  31   Cal.   154. 

T  Grattan  v.  Wiggins,  23  Cal.  16. 

r>  Chandler  v.  People's  S&t.  Baak- 
Oe  CaL  498,  4  Pac.  502. 
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Section  345  of  the  old  Practice  Act  expressly  provided  that  the 
revenal,  affirmaoce  or  modification  could  be  "as  to  any  or  all  of 
the  parties."*  This  language  was  omitted  from  the  provisioD  of 
the  code.  But  the  omission  works  no  change  in  the  operation  of 
the  provision.  For  a  reversal  or  affirmance  in  part  is  a  modifica- 
tion. Under  its  power  to  modify  a  judgment  the  court  may  re- 
mand the  cause  for  trial  as  to  -  a  particular  issue,  and  leave  it 
in  force  as  to  the  other  issues; '  or  where  findings  are  defective  in 
not  disposing  of  some  material  issue,  may  remand  the  case  with 
directions  to  the  court  below  to  find  upon  the  omitted  issue  from 
the  evidence  before  it,  or  such  further  evidence  as  may  be  intro- 
duced, and  then  to  render  such  judgment  upon  the  completed  find- 
ings as  may  be  proper;'"  or  where  the  judgment  does  not  fully 
cover  the  verdict,  as  where  it  is  silent  as  to  the  disposition  of  some 
of  the  property  in  accordance  with  the  determination  of  the  ver- 
dict, the  case  may  be  remanded  with  directions  for  the  entry  of  a 
judgment  as  authorized  by  the  verdict."*  The  judgment  may  be 
modified  by  striking  out  or  reducing  the  damages  awarded,"  or  by 


*  8m  Dote  3,  aboTB.  Tb«  words 
"as  to  any  or  all  the  paTtlea"  mtatit 
any  or  all  tbe  parties  to  tbe  appeal. 
Ab  already  shown,  the  judgment  or 
order  n«s  final  as  to  tbe  parties  to 
the  spt'on  wbo  did  not  appml.  Sec- 
tion 2S1. 

«  Marsiou  v.  Pioche,  10  Cal.  B« ; 
Jungerman  v.  Bovee,  19  Cal.  354; 
Soule  V.  Dawei,  14  Cal.  £47;  Arf;pnti 
V.  San  FraneiBco,  30  Ca!.  458;  May 
heriy  v.  WMttier,  144  Cal.  322,  78 
Pac.  18. 

Where  a  new  trial  is  ordereil  as  to 
Fc>ine  of  the  issnEs  and  a  judgment 
prtered  as  to  the  others,  tbe  proper 
pTocedure  is  to  witbbold  entry  of  judg- 
ment of  tbe  taat  until  tbs  neir  trial 
hAB  been  had,  and  the  case  is  ready 
for  a,  Bingle  final  judgment.  It  is 
never  proper  to  «iter  more  than  one 
final  judgment  in  a  Bin(;Ie  section. 
The  court  should  wait  until  all  tbe 
issues  are  dispOBed  of  before  entering 
final  judgment.  Fox  v.  Hale  A  Nor- 
eroBB  8.  M.  Co.,  112  Cal,  568,  44  Pac. 
1022.  But  if  there  should  be  entry 
made  of  the  portion  wbicb  is  al- 
lowed to  stand,  it  will  not  be  a  ground 
for  reversing  the  jaddment  last  en- 
tered. Thus,  in  DawBon  v.  Schloss, 
»3  Cal.  194,  21  Pae.  31,  it  waa  held 


that  where  joint  tort-feasors  were 
sued  jointly,  and  a  Jadgmeat  recov- 
ered against  both,  and  a  new  trial 
ordered  as  to  one  only,  resulting  in  a 
judgment  for  a  smaller  amount  than 
that  of  the  first  judgment,  reversal  of 
the  last  judgment  was  refused,  there 
being  no  pretense  that  tbe  first  bad 
been   natd  or  satisfied. 

lo  Kinsey  v.  Green,  51  Cal.  379; 
Lo  Clert  v.  Oullfthan,  52  Cal.  252; 
Watson  T.  Comell,  52  CaL  91;  Swift 
V.  Canavan,  52  Cal.  417;  Billings  t. 
Everett,  52  Cal.  661;  Qlasscoek  v.  Ash- 
man, 52  Cal.  420;  Phipps  v.  Harlan. 
53  Cal.  87;  Goodlett  v.  St.  .  Elmo 
Invest.  Co.,  94  Cal.  297,  29  Pae.  505; 
Tunis  V.  Lakeport  Assn.,  98  Cal.  285. 
33  Pac,  63,  447;  Duff  v.  Doff,  101 
Cal,  1,  35  Pac.  437;  Emerson  v. 
Yosemite  etc.  Co.,  149  Cal.  50,  85 
Psc,  122 1  Robinson  v.  Muir,  151  C^I. 
lis,  00  Pac.  521;  Pearsall  v.  Henry, 
153  Cal.  314,  95  Pae.  154,  159;  and 
see  section  1,  aa  to  new  trials  of  parts 

■«  Ryan  v,  Fitzgerald,  87  Cal.  345, 
25  Pbc.  548. 

"  Welch  V.  Sullivan,  8  Cal.  511; 
Butler  V,  Collins.  12  Cal,  457;'  Ander- 
son V.  Ryder,  46  Cal.  134 ;  Potter  t. 
Froment,  47  Cal.    lOG;    Frecbora  t. 
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strikiDf  out  the  interest,**  or  directiog  the  eoart  below  to  compute 
the  interest  at  s  different  rate,'*  or  by  striking  out  a  daoae  making 
the  judgment  payable  in  gold  coin,'*  or  by  directing  the  insertion 
of  a  clause  that  a  judgment  against  an  executor  or  administrator 
be  made  payable  in  due  course  of  administration,'*  or  by  direct- 
ing that  certain  land  be  excluded  from  the  operation  of  the  decree," 
or  by  directing  the  insertion  in  a  decree  of  foreclosure  of  the  usual 
provision  in  case  of  a  deficiency  after  sale,'^  or  by  directing  the 
imposition  of  costs,'*  or  by  directing  the  court  below  to  require 
the  plaintiff  to  waive  a  portion  of  his  judgment  as  a  condition 
against  reversal  and  a  new  trial ; '"'  or  by  striking  out  an  unaa- 
tborized  portion  of  the  judgment,  provided  such  portion  can  be 
separated  from  the  whole  judgment  without  affecting  the  rest ;  '•" 
or  by  correcting  an  error  in  a  computed  amount; ""  or  by  correct- 
ing the  amount  of  the  judgment  where  it  was  greater  than  that 
authorized  by  the  findings ;  "*  or  by  directing  the  entry  of  the 
proper  judgment  where  the  amount  adjudged,  based  upon  the  find- 
ings, was  greater  than  that  claimed ;  '*•  or  by  modifying  by  amend- 
ment a  decree  of  distribution  by  directing  certain  omitted  portions 
to  be  included ;  '*'  or  by  correcting  a  judgment  by  directing  certain 
portions  based  upon  findings  outside  the  issues  to  be  stricken  out ;  "■ 


NorcroBS,  49  Cal.  313;  Bkrnes  t. 
Jonei.  51  Cal.  303;  Kelly  v.  McKib- 
biD,  54  Cal.  192;  Kern  Valley  Bank 
T.  Chenter,  55  Cal.  4B ;  Kerry  ».  Pa- 
cific Marine  Co.,  121  Cal.  564,  60  Am. 
St.  Bep.  65,  84  Pac.  8B. 

"  Oautier  v.  Engliih,  29  Cal.  JB5; 
Dent  V.  Holbrook,  54  Cal.  146.  See, 
also,  HeKld  t.  Eendy,  89  Cal.  632,  27 
P«e.  67. 

<)  Cassia  v.  Marghatl,  ]8  Cal.  O'SQ; 
White  V.  Lyons,  42  Cal.  279;  Hill  v. 
Eldred,   49   Cbl.   368. 

u  MeComb  y.  Keed,  28  Cat.  281, 
87  Am.  Dec.  115;  Burnett  t.  Bteami, 
33  Cal.  468;  Livingston  t.  Morgan, 
53  Cal.  23. 

"  Rat^ouillat  v.  SaDaeTain.  32  Cal. 
376;  Rice  v.  Inskeep,  34  Cal.  224; 
Atherton  v.  Fowier,  46  Cal.  330; 
Kelly  T.  Baniiini,  50  Cal.  530;  Drake 
y.  Foster,  02  Cal.  225. 

IS  Moore  v.  Massini,  43  Cal.  389; 
Bniily  T.  Kelly,  52  Cal.  371. 

IT  Barron  t.  Kennedy,  17  CU.  071 


<■  Howa  T.  Independenes  Co.,  29 
Cal.  72;  Roland  t.  Kreyenhaeen,  18 
Cal.  455. 

!»•  Lo'eland  t.  Qardner,  79  Cal. 
317,  21  Pae.  768,  4  L.  R.  A.  395. 
And  see  Beamer  t.  Freeman,  84  CaL 
554,  24  Pac.  169. 

Also  Wirt  T.  KutB,  15  N.  M.  500, 
110  Pac.  678. 

isB  People  V.  Fiek,  89  Cal.  144,  £6 
Pac.  759. 

isc  Murdock  t.  Clarke,  ffO  OaL  427, 
27  Pac.  275. 

iM  Behlow  V.  Shorb,  91  Cal.  141, 
27  Pac.  546.  Or,  than  TBrdict,  in- 
stead of  findings.  Haywaid  t.  Rog- 
ers, 62  Cal,  348;  Colton  v.  Oaderdonk, 
69  Cal.  155,  58  Am.  Rep.  556,  10  Pae. 
395;  Zellerbacj  v.  Allenb«rg,  99  Cal. 
57,  ■33  Pac.  786. 

'"•  Kerry  v.  Pacific  Mariae  Co., 
121  ChL  584,  66  Am.  Bt.  Rep.  66,  54 
Pac.  89. 

ler  Estate  of  Langdon,  129  Cal. 
451,  62  Pae.  78. 

"I  Schmidt  v.  Kloti,  180  Cal.  223, 
62  Fm.  4T0. 
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or  by  directing  the  correction  of  an  erroneous  final  accotmt  in  ac- 
cordance with  the  fact;"*  or  by  striking  out  aurplosage  from  a 
judgment ;  ^*^  or  by  directing  a  final  acconnt  to  be  corrected  by 
the  elimioation  of  certain  erroneous  items,  and,  as  corrected,  by 
affirming  it;  **'  or  by  directing  any  other  change  to  be  made.^' 

The  supreme  court  usually  commands  the  court  below  to  make 
the  modification.  But  it  ia  not  uncommon  for  the  court  to  make 
a  conditional  order,  as,  for  example,  that  tie  judgment  be  affirmed 
upon  condition  that  the  respondent  consent  to 'remit  the  whole 
or  a  portion  of  the  damages  awarded,'"  or  upon  some  other  con- 
dition.'^ The  consent  ia  usually  required  to  be  filed  in  the  su- 
preme court,"  but  ia  sometimes  directed  to  be  filed  In  the  court 
below."  In  all  such  cases  the  judgment  becomes  permanently  af- 
firmed or  reversed,  as  the  case  may  be,  upon  the  performance  or 
nonperformance  of  the  condition,  and  the  remittitur  cannot  after- 
ward be  recalled.  The  only  remedy  in  such  a  case,  if  a  party 
ahould  be  disaatiafied,  is  by  petition  for  a  rehearing,  if  such  petition 
can  be  filed  within  thirty  days,  and  if  the  decision  was  rendered 
in  department,*** 


>Bb  EsUte  of  Adams,  131  Cal.  419, 
63  Pac.  S38. 

isk  HcUiogB  T.  Duvall,  131  Cal. 
618,  63  Pae.  1017. 

18 1  Estate  of  Schandoner,  133  CaL 
387,  65  Pae.  877. 

i>  Ellig  T.  Naglee,  9  Cal.  683; 
HeTman  v.  LaaderB,  12  Cal.  107; 
Gamble  v.  Voll,  15  CaL  507;  Barber 
V.  Barber,  16  Cal.  378;  Bay  v.  Pope, 
18  Cal.  694;  Bradbuir  v.  Barnes,  19 
Cal.  120,  11  Morr.  Min.  Bep,  354; 
Chater  v.  Sugar  Beflning  Co.,  19  Cal. 
219;  Union  W.  Co.  T.  Murphy's  P. 
Co.,  22  Cal.  620,  3  Morr.  Min.  Bep. 
4S7;  People  v.  Pachcco,  27  Cal.  175; 
Gates  V.  Salmon,  46  Cal.  361;  Wal- 
lace T.  Miller.  52  Cal.  655;  Berry  t. 
Ivaa.ce,  53  Cal.  653 ;  Helnlen  v.  Mar- 
tin, 53  Cal.  321;  Hibemia  S.  &  h. 
Soc.  y.  Herbert.  53  Cal.  375,  379; 
Moore  v.  Rofl,  13  Cal.  489;  People  v. 
S.  B.  Q.  M.  Co.,  3B  Cal.  511;  Ander- 
son V.  Parker,  6  Cal.  197;  De  Cdis  v. 
Porter,  65  Cal.  3,  2  Pao.  257.  3  Pae. 
120;  Preston  t.  Knapp,  85  Cal.  559, 
24  Pae.  811;  White  v.  White,  86  Cal. 
216,  24  Pae.  1031;  Ryan  v.  Fitiger- 
aid,  S7  Cal.  345,  25  Pae.  546;  Heald 
r.   Hendy,  89   Cal.  632,  27  Pae.  67; 


Bobinson  t.  Ores«eDt  etc.  Oo.,  93  Cal. 
316,  28  Pae.  B50;  Reid  v.  Heid,  112 
Cal.  274,  44  Pae.  564. 

10  Paige  T.  O'Neall,  12  CaL  483; 
Smith  V.  Johnson,  23  Cal.  63;  Hooper 
T.  Wells,  27  Cal.  11,  85  Am.  Dee. 
211;  DoU  V.  Feller,  16  Cal.  432; 
Clark  T.  Boyreau,  14  Cal.  694;  Crow- 
tber  T.  Bonlandson,  27  Cat.  376; 
Lally  V.  Wise,  28  Cal.  539;  Carpan- 
tier  T.  Gardiner,  29  Cal.  160;  Pinker- 
ton  v.  Woodward,  33  Cal.  557,  91  Am. 
Dec.  657 ;  Tarbell  y.  C.  P.  B,  K.  Co., 
34. Cat.  616;  Kinsey  t.  Wallace,  36 
CaL  462;  Kline  v.  C.  P.  B.  R,  Co., 
39  CbI.  587;  Mahoney  t.  Middleton, 
41  Cal.  41 ;  Hadap  t.  Bharp,  40  Cal. 
69:   Atherton  t.  Fowler,  46  CaL  320. 

See  note  I8b,  nipra.  Also  Teria  T. 
Eyan   (Arii.),  108  Pae.  461. 

»i  McCracken  v.  Ban  Franciaco,  16 
Cal.  591 ;  Crowther  y.  Bowlandson,  27 
Cal,  376;  Price  v.  Reeves,  38  Cal.  457. 

"  See  Crowtber  v.  Bowlandson,  27 
Cal.  376;  Carpentier  v.  Gardiner,  29 
Cal.  160;  Kinaey  v.  Wallaee,  36  Cal. 
462. 

"  Atherton  v.  Powler,  46  Cal.  320. 

a»  Durkee  t.  Garrey,  84  CaL  590, 
24  Pae.  929.  , 
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It  is  not  nnnsaal  for  the  respondent  to  offer  to  remit  a  portioD 
of  the  judgment  in  order  to  obviate  some  error  that  has  occurred, 
in  which  case  the  court  may  modify  the  judgment  accordingly.** 

But  the  court  cannot  direct  a  modification,  unl^s  a  sufficient 
basis  for  it  appears  in  the  record.  It  will  not  act  upon  mere  evi- 
dence. The  facta  must  be  established  by  findings  or  1^  admissions 
in  the  pleadings.'*  The  cases  in  which  the  supreme  court  will 
direct  final  judgment  to  be  entered  in  favor  of  the  appellant  are 
considered  in  the  next  section. 

§  296.  When  the  Appellate  Gonrt  will  Direct  Final  Judgment  to 
be  Entered  in  the  Court  Below. — Several  propositions  are  included 
in  this  head,  and  it  wiU  he  convenient  to  examine  them  separately. 

1.  Tke  Court  will  not  Direct  Pinal  Judgment  upon  Evidence. 
In  the  early  history  of  the  court  a  notion  prevailed  that  the 
provisions  of  the  Practice  Act  did  not  apply  to  equity  cases,  in 
which  it  was  supposed  that  an  appeal  took  up  the  whole  case, 
evidence  and  all,  and  that  the  supreme  court  examined  the  evi- 
dence and  made  the  proper  decree  thereon,  regardless  of  the  findings 
of  the  court  below.  As  has  been  elsewhere  shown,  this  notion  was 
finally  repudiated,'  and  it  came  to  be  the  settled  doctrine  that  the 
findings  of  fact  of  the  court  below  are  conclusive  in  every  case 
unless  attacked  in  the  manner  pointed  out  by  the  statute,'*  on  the 
ground  of  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  decision.  When  the  attack  is  so  made  and  the  evidence  is 
brought  up,  all  that  the  supreme  court  does  is  to  examine  into  its 
sufficiency  to  support  the  verdict  or  other  decision  of  fact,  and  if 
it  be  not  sufBcient.  to  send  the  case  back  for  a  new  trial.  It  will 
□ever' examine  the  evidence  to  see  what  the  facts  are  and  order 
final  judgment  accordingly.  In  other  words,  the  appellate  court 
will  not  itself  make  findings  upon  which  to  base  a  judgment. 
Where  the  findings,  aa  they  stand,  will  not  support  the  judgment, 
and  the  appellant  is  entitled  to  judgment  on  the  evidence,  the 
appellate  court  will  go  no  further  than  to  order  the  judgment 

**  De  Coata   v.  U&bs.   Mining;   Co.,  provided  that  tbe  supreme  court  shall 

17  Cal.  613,  10  Morr.  Min,  Rep.  S3;  review  all  questiona  of  fact  preaented 

Muller  V.  Bogf^,  25  Cal.  ITS;  O'Grad^  bj  the  eTiJeDce,  etc.,  in  equitf  eases 

T.  Bamhiael,  23  Cal.  S8T.  and    proceedinga.     See    Porretter    v. 

!s  EUiB  v.  Jeans,  26  Cal.  272;  Car-  Boston  etc.  Co.,  30  Mont.  181,  73  Pm. 

EnUer    v.    Gardiner,    E9    Cal.    160;  2;   Haya  v.  Buzard,  31  Mont.  74,  77 
ije»  V.  Martin,  45  Cal.  559.                •     Pac.   423. 

in   Montana,   under   the    proTiaiona  >  Spc  aection   7,  ante, 

of  section  6253,  Bevised  Codes,  it  is  u  See  lectionB  235  utd  S44,  ante. 
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or  order  appealed  from  to  be  reversed.  It  will  in  ao  way  make 
fiadiogs  for  the  trial  court.  This  haa ,  been  frequently  decided. 
Thos  in  Bsgley  t.  Eaton,»  where  a  judgment  of  nousuit  was  re- 
versed, Field,  J.,  delivering  the  opinion,  said; 

"We  are  requested  to  direct  the  entry  of  a  judgment  in  favor 
of  the  plaintiff.  It  is  urged  in  support  of  the  request  that  this 
is  the  fourth  appeal  upon  substantially  the  aame  facts  upon  which 
the  court  has  each  time  adjudged  that  the  plaintiff  was  entitled  to 
recover.  It  has  been  a  matter  of  surprise  to  us  that  a  case  so  sim- 
ple in  its  chsracter,  involving  no  question  of  difBculty,  should  be 
so  often  the  subject  of  appeal;  but  it  is  impossible  for  us  to  say 
tliat  the  defendant  might  not  have  made  some  defense  on  the 
trial  had  the  ruling  of  the  court  been  different  It  is  not  our 
practice  to  direct  the  entry  of  a  judgment  in  the  court  below  in 
actions  at  law,  except  where  the  facts  have  been  found  by  the 
judge  who  tried  the  cause,  or  by  the  special  verdict  of  a  jury,  or 
where  from  the  character  of  the  action  or  pleadings  one  of  the 
parties  is  entitled  to  judgment  without  proof." 

So  in  Kimball  v.  Semple,*  Rhodes,  J.,  delivering  the  opinion, 
said:  "The  learned  counsel  for  the  appellant  requests  the  court 
'to  fix  with  certainty  the. starting  point  in  the  deeds  to  Coghill 
and  Wbiteomb.*  To  do  so  would  be  to  find  a  fact,  and  that  is 
the  province  of  the  jury,  not  of  the  court.  We  have  attempted 
to  give  a  construction  to  the  deeds  that  will  serve  as  a  means — 
a  rule — to  the  jury  by  which,  coupled  with  the  evidenee,  they 
may  find  the  beginning  point  in  the  land  described  in  the  Cog- 
hill  and  Whitcomb  deeds.  We  frequently  state  a  portion  of  the 
facts  in  the  case,  not  ss  finding  them  from  the  evidence,  but  to 
give  application  and  point  to  our  reasoning.  If  we  mistake  the 
facts  or  the  evidence,  it  cannot  by  any  possibility  benefit  or  injure 
either  party  in  a  new  trial  of  the  action,  for  in  that  forum  the 
parties  must  again  produce  their  evidence  and  have  the  facts  found. 
in  the  same  manner  as  required  at  the  first  trial." 

So  in  Lick  v.  Diaz,'*  Crockett,  J.,  delivering  the  opinion,  said : 
"The  counsel  have  urged  us  in  view  of  the  protracted  and  ei- 
pensive  litigation  which  has  already  occurred  about  this  lot  to 
render  a  final  judgment  in  the  case  if  practicable.  But  the  result 
must  depend  on  controverted  facts  which  it  is  not  our  province  to 
decide,  and  it  is  therefore  impracticable  for  us  to  render  a  final 

■  10  Cal.  126.  •■  87  CaL  437. 
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judgment."  So  in  Ellis  t.  ?e8iiB,*  wbich  was  an  action  of  eject- 
ment where  the  plaintiff  obtained  judgment  for  the  possession  of 
five  hundred  acres  of  land,  but  the  evidence  showed  that  he  was 
himself  in  possession  of  one  hundred  and  eighty  acres  of  the  tract, 
and  to  obviate  the  objection  he  offered  to  release  the  one  hundred 
and  eighty  acres  from  the  operation  of  the  judgment,  the  court 
held  that  this  course  could  not  be  taken,  and  Shafter,  J,,  deliver- 
ing the  opinion,  said:  "If  the  particular  location  of  the  one 
hundred  and  eighty  acres  appeared  either  in  the  pleadings  or  by 
the  findings,  we  might  order  the  modification  upon  the  basis  of 
the  record,  but  there  is  nothing  in  either  showing  the  location,  and 
we  are  not  at  liberty  to  exMnine  the  evidence  for  the  purpose  of 
determining  the  location  as  a  question  of  fact.  To  do  so  would 
be  to  exercise  original  rather  than  appellate  jurisdiction." 

So  in  Benson  v.  Shotwell,*'  which  was  ao  action  to  qniet  title, 
where  the  defendant  set  ap  a  certain  contract  to  purchase,  which 
the  court  below  thought  was  insufficient,  but  which  the  supreme 
court  thought  was  a  valid  contract  and  enforceable,  but  for  a  defec- 
tive title,  the  court  thus  stated  the  principle  here  under  consid- 
eration : 

"It  is  suggested  that  we  can  order  a  modification  of  the  judg- 
ment requiring  the  plaintiff  to  repay  the  sum  of  one  thousand 
dollars,  with  interest  thereon  from  September  22,  1883,  and  that 
thereupon  plaintiff's  title  bo  quieted.  On  the  evidence  such  a 
judgment  would  seem  to  be  equitable  between  the  parties,  but  it 
would  not  be  supported  by  the  finding  as  they  now  stand,  and 

this  court  cannot  make  findinigs  for  the  court  below All 

that  we  can  do  is  to  order  that  the  judgment  and  order  appealed 
from  be  reversed." 

The  principle  has  been  approved  and  applied  in  many  other 
cases,*  and  must  be  regarded  as  settled.  And  as  the  supreme 
court  cannot  find  the  facts  from  evidence  introduced  in  the  court 

*  26  Oal.   272.  12Z,    85    Am.    Dec.    103 ;    Uerrill    t. 
•>  87  Gal.  49,  25  Pae.  249.  Hurlburt,  63  Cal.  491;  Rusaell  v.  Mo- 

•  Carpeotier  v.  Gardiner,  29  Cnl.  Dowall,  83  Cal.  70,  23  Pao.  183;  Wise 
160;  HajM  v.  Martin,  45  Cal.  S5D;  v.  WillianiB,  88  Cal.  30,  2S  Fac.  1064; 
BaBh  V.  Casey,  39  Cal.  339;  Polhemua  Ede  t.  Eoigbt,  03  Cal.  1S9,  28  Pao. 
T.  Cnrpeiiter,  42  Cal.  375;  Poorman  860;  Poaachane  t.  Standart,  97  Cal. 
V.  taiUs,  43  Cal.  323;  C.  P.  R.  B.  T.  476,  32  Pae.  532;  Blood  v.  La  Serena 
Yolland,  49  Cal.  433;  Downing  t.  etc.  Co.,  113  Cal.  221,  41  Pac.  1017. 
Oravea,  65  CaL  544;  Hidden  t.  Jor-  45  Pae.  S52;  Kellogg  t.  Eing,  114 
dan,  32  Cal.  397;  Clark  v.  Huber,  20  Cal.  378,  55  Am.  St.  nap.  74,  4o  Pac 
CaL  196;  Hic«a  t.  Coleman,  25  CaL  160. 
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below,  still  leas  can  it  do  bo  from  evideDce  which  ought  to  have 
been  admitted  but  whidi  waa  erroneously  excluded.*  Nor  will  the 
appellate  courts  reform  or  modify  the  findings  so  as  to  conform 
to  the  judgment  which  ought  to  be  entered,  as  where  the  findings  are 
exaggerated," 

But  the  rule  is  subject  to  a  slight  modification  in  that  the  appe- 
late court  will  order  a  modification  of  the  judgment,  withont 
ordering  a  new  trial,  and  without  specific  findings,  where  the 
undisputed  facts  warrant  it.  Thus  in  McConnell  v.  Corona  City 
Co.,"'  where  the  only  questicm  of  fact  was  one  of  an  excessive 
allowance  for  extra  work,  and  the  undisputed  evidence  on  the 
part  of  the  plaintiff  himself,  who  was  asking  compensation  there- 
for, disclosed  the  excess,  the  supreme  court  ordered  the  necessary 
modification  of  the  judgment  to  conform  to  the  facte,  without 
ordering  a  new  trial,  and  without  formal  findings. 

Where  the  facta  found  by  the  trial  court  are  undisputed,  the 
case  will  be  remanded  with  directions  that  the  erroneoos  judgment 
be  corrected." 

2,  Qualifications  of  the  Aiove  Rule. — The  above  rule  is  to  be 
taken  with  this  qualification,  that  where  a  part  of  the  verdict  or 
finding  is  distinctly  severable  from  the  rest,  and  is  not  supported 
by  the  evidence,  the  supreme  court  will  sometimes  strike  out  such 
part  altogether,  leaving  the  judgment  to  stand  as  to  the  remainder. 
Thus  where  a  verdict  was  for  a  certain  sum  in  gold  coin,  and  the 
evidence  did  not  show  that  the  plaintiff  was  entitled  to  gold  coin, 
the  supreme  court  directed  that  the  gold  coin  clause  should  be 
stricken  out  of  the  verdict  and  judgment,  but  left  the  judgment  to 
stand  for  the  sum  awarded.'  So  where  in  an  action  for  negligence 
the  jury  stated  that  they  found  for  the  plaintiff  in  the  anm  of 
five  thousand  dollars — two  thousand  five  hundred  in  actnal  dam- 
ages and  two  thousand  five  hundred  as  "smart-money" — the  su- 

•  Dyer  ».  Brc^&n,  5T  Cal.  234.  to  weigh  as  to  the  endibility  of  wit- 

a>  McMenomy  t.  Baud,  S7  Cal.  134,  nesees,  the  appellBt«  court  nil!  deter- 

26  Pac.  T9S.  mine  the  law  od  the  facts  agreed  to, 

>t>  149  Cal.  60,  S5  Fae.  92Q,  8  L.  R.  and  maj  tendei  such  jadgment  as  th« 

A.,  N.   S.,  IlTl.  trial     court     should     have     rendered. 

«o  Smith   T.    Polk   Co.    (Or.),    112  Consolidated   etc.  Co.  v.   Bumham,  8 

Pac.  71S.  Okl.  314,  58  Pac.  654. 

Where    ■    case    is    tried    on    an  t  WilUaton  v.  Perkins,  51  Cat.  534; 

agreed  statement  of  facts,  the  appel-  and   look   at   Livingston   t.    Morgan, 

late   court   is    as   cotaipeteDt    to   con-  53   Cal.    23 ;    Bamett   v.   Stearns,   33 

sider  such  facts  and  appl/  the  law  as  Cal.   46S;   McComb  v.   Bead,   28  CtL 

the  trial  court.    Theie  being  nothing  281,  67  Am.  Dee.  US. 
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pr^ne  court  ordered  the  stun  ^ven  as  amart-monejr  to  be  stricken 
out,  and  directed  judgment  for  liie  amount  awarded  for  actual 
damages.*  So  in  an  action  of  ejectment,  vhere  the  findings  were 
that  the  plaintiff  was  entitled  to  the  possession  of  the  land,  and  to 
damages  for  the  withholding  of  the  possession,  and  judgment  was 
rendered  accordingly,  the  supreme  court  held  that  it  could  not 
apportion  the  damages  because  "the  finding  does  not  afford  the 
data  for  making  any  apportionment,"  but  allowed  the  plaintiff  to 
remit  the  entire  amount  of  the  damages,  and  on  condition  of  bis 
doing  80  affirmed  the  judgment  as  to  the  land.*  In  the  foregoing 
cases,  however,  the  court  did  not  make  findings  of  its  own  from 
the  evidence,  but  simply  struck  out  a  finding  which  was  not  sna- 
tained  hy  the  evidence,  and  which  was  manifestly  separate  and 
distinct  from  the  rest  of  the  findings. 

And  there  is  a  class  of  cases  which,  at  first  view,  seems  to  con- 
stitute an  exception  to  the  rule  that  the  supreme  court  will  not 
examine  the  evidence  for  the  purpose  of  directing  final  judgment. 
These  are  actions  where  the  whole  case — evidence,  pleadings,  and 
judgment — shows  that  the  plaintiff  can  by  no  legal  possibility 
recover.  Where  sQcfa  is  the  case  it  ia  not  unusual  for  the  court, 
upon  reversing  the  judgment,  to  direct  the  court  below  to  dismiss 
the  action."  But  in  so  doing  the  court  does  not  make  findings 
from  the  evidence,  but  determines  as  a  matter  of  law  not  only 
that  the  plaintiff  has  made  no  case,  but  that  his  case  is  not  sus- 
ceptible of  improvement. 

•  Hoodj  V.  McDonakl,  1  CaL  297,  In  some  of  the  above  cftsea  there 
3  Morr.  Min.  B«p.  185.                                probsblj  were  findiDgB,  but  this  ie  not 

*  Carpentier   v.    Osrdiaer,   2Er    Cal.       ehown  bj  the  reports. 

160;  and  look  at  notes  20  and  21  to  2.  Catet  tn  equity:  8.  F.  ft  N.  P. 

the  preeedine  section.  B.  B.   t.   Bee,   4S  ChI.   SOS;   Vandall 

*>  The  foUowing  ulbbb   furniBb  ex-  v.  S.  F.  Dock  Co.,  40  Col.  83;   Crow- 

amplea  of  the  practice:  ley  v.  Davis,  37  Osl.  268;  Camden  t. 

1,  Actiong  at  law:  Potter  t.  Seale,  Vail,   24   Cal.   392;    Oakland   t.   Cot- 

8  C^l.  217}  Anthony  V.  Wessell,  9  Cal.  pflntier,    21    Cal.    642;     Williams    t. 

103;    Swan   v,   Chorpenning,   20    Cal.  Young,    21    Cal.    227;    Purdy    v.    Ir- 

182;   Doupe   r.   Wood,   51   Cal.    586:  win,  18  Col.  350;  Mott  v.  HawthoraB, 

Simonton   v.    EI   Dorado    County,    22  IT  Cal.  58;   Maeovicb  r.  Wempte,  16 

Cal.   554;   People   y.    Ebner,    23   Cal.  Cal.   104;   Guy  v.  Dq  Uprey,  !«  Cal. 

158;  Crowell  v.  Sonoma  County,  25  195,  76  Am.  Dec.  618;  More  t,  Ord, 
Cal.  313 ;  El  Dorado  County  v.  Davi-    .  15  Cal.  204. 

son,  30  Cal.  520;  Gett  v,  MeManus,  In  the  early  eases,  as  above  stated, 

47   Cal.  56;   People  v.  Cone,   48   Cal.  the  supreme  court  directed  final  judg- 

427;   Keema   v.   Doherty,   51   Cal.   3;  ments    upon    the    evidence    in    equity 

San  Benito  County  v.  Wbitesiiies,  51  cases   upon   the  theory  that  tbs  pro- 

Cnl.  416;  People  v.  Seale,  52  Csl.  71;  visions  in   relation   to  new  trials  did 

Wills  v.  Austin,  53  <\.l.  152;  Oridley  not  apply  to  equity  eases.     But  thia 

V.  Doro,  57  Cal.  78,  40  Am.  Hep.  HO;  theory     was     afterward     npadiated. 

Biglej  V.  Nunan,  53  CaL  403.  See  note  1  above. 
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3.  Where  AU  the  Material  FacU  are  EatdbUsked  in  the  Court 
Below,  the  Supreme  Court,  on  Reversing  a  Judgment.,  may,  in  Itt ' 
Discretion,  Direct  Final  Judgment  in  Favor  of  the  Appellant — 
Application  of  the  Rule. — Where  all  the  material  facta  are  eatab- 
L'shed  in  the  conrt  below,  either  by  the  special  verdict  of  a  jury, 
or  the  fiodings  of  a  judge  or  referee,  or  by  an  agreed  statement  of 
facts,  or  admisBion  in  the  pleadings,  the  supreme  court  on  reversing 
the  judgment  may,  in  its  discretion,  direct  the  conrt  below  to  enter 
final  judgment  in  favor  of  the  appellant.  Since  1863  this  power 
has  been  expressly  given  by  statute,  the  provision  being  that  the 
court  "may  direct  the  proper  judgment  or  order  to  be  entered";  " 
but  there  are  frequent  instances  of  its  exercise  before  that  time. 
The  rule  is  well  established,  and  the  reports  abound  with  cases 
in  which  it  has  been  applied."    But  as  a  matter  of  course  it  is 


I*  Bee  provisiMis  quoted  in  section 
2B5. 

•1  At  to  verdict*:  LeeM  t.  Clark, 
20  Cal.  387;  McDennott  t.  Burke, 
16  Csl.  6SD.  And  it  doea  not  matter 
tfaat  there  is  an  iacoDBisteDe;  between 
the  genenl  and  the  special  verdict. 
The  rule  governing  Buch  ineenglsten- 
eieg  (aeetion  233,  ante)  will  be  ap- 
plied and  the  judgment  will  be 
ordered  accordingly.  McAnlaj  t. 
Moody,  128  Cal.  202,  60  Fac.  77S. 

At  to  agreed  ttatement  of  faeti: 
Daaglada  v.  Be  la  Ouerra,  10  Cal. 
386;  Whitney  v.  Arnold,  10  Cal.  631; 
Geo  T.  Moore,  U  Cal.  472;  Jonee  t. 
Fetaluma,  36  Cal.  397;  Wells,  Farro 
ft  Co.  T.  Pacifle  Ina.  Co.,  44  Cal.  397; 
Treadwell  v.  Holloway,  48  Ctl.  547; 
Frisbie  r.  Moore,  51  Cal.  516;  Ma- 
son V.  Johnson,  61  Cal.  612;  Donner 
¥.  Falmer,  61  Cil.  629;  and  see  sec- 
tion 249. 

At  to  faett  admitted  In  t\t  plead- 
ingt:  Hillg  t.  Sherwooa,  33  Cnl.  474- 
and  look  at  Alexander  v.  Oreenwood, 
24  Cal.  505;  Mason  t.  Cronise,  20 
Cal.  211;  People  y.  HartlCT,  21  Cal. 
BS5,  82  Am.  Dec.  758;  Kiergki  v. 
Mathews,  2S  Cal.  591.  Tba  latter 
eases  relate  to  insoffieiency  of  the- 
complaint. 

As  to  report  of  a  referee:  QrarBon 
r.  Guild,  4  Cal.  122;  Fulton  v.  Han- 
low,  20  CaL  4S0;  McLaughlin  r.  Pi- 
atti,  27  Cal.  451;  Donahue  t.  Cro- 
martie,  21  CaL  80;  Gi«j  v.  Collins, 
42  Cal.  152. 


At  to  ftndinfft  of  the  judge  (in 
coses  Ml  equity) :  RiekeCson  t.  Bieh- 
ardson,  19  Cal.  930 ;  Baum  t.  Grigsby, 
21  Cal.  172,  81  Am.  Dec  153;  Cohen 
T.  Davis,  20  Oal.  187;  San  Francisco 
V.  lAwton,  21  Cal.  5S0;  Dolbequr  v. 
Tabor,  22  C^l.  279;  Kittle  t. 
Pfleffei,  22  Cal.  484;  Himmelman  ▼. 
Bebmtdt,  23  Cat.  117;  Gray  t, 
Doughertj,  25  Cal.  266;  Englund  t. 
Lewis,  25  Cal.  337;  Poett  v.  Stearn% 
31  Cal.  7fi;  Peck  v.  Brummagim,  31 
Chi.  440;  Eirkaldie  v.  larrabee,  31 
Cal.  455,  89  Am.  Dec  205;  Grigaby 
V.  Burtnett,  31  Cal.  406;  Dougherty 
T,  Miller,  36  Cai,  83;  Ayres  v.  Bens- 
1^,  32  Cal.  832;  Broad  v.  Broad,  40 
Cal.  4B3;  Upton  v.  Archer,  41  CaL 
85,  10  Am.  Bep.  266;  Gerde*  t. 
Moodv,  41  Cal.  S35;  Sichel  v.  Carillo, 
42  Cal.  493;  Fletcher  v.  Mower,  65 
Cal.  110;  Hearst  v.  Eaglestone,  55 
Cal  365. 

At  to  flndingt  of  the  jitdge  (in  ae- 
ttons  at  law):  McDevitt  v.  Sullivan, 
8  Ckl.  592 ;  BajDes  v.  Meeks.  10  Cal. 
110,  70  Am,  Dec.  703;  McMillan  v. 
BicbardB,  9  Cal.  365,  70  Am.  Dec 
655;  Shaver  v.  B.  B.  &  A.  W,  Co.,  10 
Cal.  396,  2  Morr.  Min.  Kep.  537; 
Besls  V.  Evans,  10  Cal.  459 ;  Haskell 
V.  Manlove,  14  Cal.  54;  Smith  v.  Ogf 
Shaw,  16  Cal.  88;  Lewis  v.  Clarkio, 
18  Cal.  399;  Wright  v.  Solomon,  19 
Cal.  64,  79  Am.  Dec.  196;  Johnson  v. 
Van  Dvhe,  20  Cal.  225;  Burpee  t. 
Bunn,  22  Cal.  194;  Spence  v.  Har- 
vey,   22    Cal.    336,    63    Am.    Dec 
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impos«bIe  to  appl;  the  rule  where  all  the  material  facts  are  not 
established  in  the  conrt  below.  And  even  where  all  the  material 
facts  are  estahliahed,  the  sapreme  court  is  not  obliged  to  direct 
final  judgment  on  reTeraing  the  case,  but  may,  in  its  discretion, 
order  a  new  trial.  In  the  case  of  McMillan  v.  Richards,"  Field, 
J.,  delivering  the  opinion,  said:  "All  the  facts  are  found  by  the 
eourt  below ;  and  it  is  the  settled  practice  of  this  court  since  the 
decision  of  IloUand  v.  San  Francisco,  7  Cal.  361,  to  direct  in  such 
cases,  upon  a  reTersal,  the  entry  of  the  judgment  warranted  by 
the  facts  found."  This,  however,  is  stating  the  rule  too  broadly. 
There  are  cases  in  which  the  court  has  remanded  the  cause  for  a 
new  trial  although  all  the  material  facts  were  found.  Thus  in 
Thomasson  v.  Wood,^*  the  court  declined  to  order  final  judgment 
on  the  findings  because  it  was  of  opinion'  that  the  respondent  might 
have  been  induced  to  rest  his  defense  upon  one  ground  by  the  inti- 
mations of  the  court  in  a  previous  case  which  had  since  been  over- 
ruled. So  in  Cooper  v.  Shepardson,'*  the  court  reversed  the  case, 
but  declined  to  order  final  judgment  on  the  findings,  saying:  "It 
may  be  that  upon  a  new  trial  a  different  case  will  be  made  out." 


69;  Bogen  t.  SogK^i  ^^  <^'  **h 
14  Morr.  Min.  Bep.  375 ;  Wcfod 
T.  TruckM  T.  Co.,  24  CaL  474;  Owen 
V.  Powler,  24  Cal.  192;  Terry  t. 
M«gerle,  24  Cal.  60fi,  85  Am.  Dee. 
S4;  Curiae  v.  Abadis,  26  Cal.  S02; 
Oalland  v.  LewU,  26  Cal.  46;  Mul- 
ford  T.  Le  Frane,  28  Cal.  8S ;  Wallaes 
T.  Mood?,  26  Cal.  387;  People  t. 
EeynoldB,  28  Cal,  107;  Myers  v.  Mott, 
2S  Cal.  359,  SS  Am.  Dee.  49;  Bicknell 
V.  Amador  Co.,  30  Cal.  237;  Boulware 
T,  Uraddoek,  30  Cal.  180j  Joyce  v. 
McAvoy,  31  Cal.  273,  89  Am.  Dec. 
172;  BarToilhet  v.  Hathaway,  31  Cal. 
395,  89  Ain.>Dec.  193;  San  FniaeUco 
T.  Calderwood,  31  Cal.  B85,  91  Am. 
Dec.  542;  Bemal  t.  Qleim,  33  Cat. 
668;  Hale  v.  Trout,  35  Cal.  2S9; 
Polaek  T.  Pioi^he,  35  Cal.  416;  People 
T.  Uerke,  3S  Cal.  677;  Prince  t. 
Lynch,  38  Cal.  528,  99  Am.  Dec.  427; 
Fond  V.  Msddox,  3S  Cal.  572;  Bhea 
T.  Suirhyne,  39  Cal.  679;  People  v. 
Kohl,  40  Cal.  UT;  Low  v.  Hutchinp, 
41  Cal.  634;  De  la  Montagnie  v. 
Union  Ins.  Co.,  42  Cal.  290;  Potter 
T.  AmeB,  43  Cal.  75;  Utter  v.  Chap- 
man, 43  Cal.  279;  Brady  v.  Wilooi- 
ROD,  t4  Cal  239;  Ogbum  T.  Coddot, 


46  Cal.  346,  13  Am.  Bep.  213;  Ser- 
rano V.  Bawion,  47  Cal.  52;  Han- 
cock V.  Pico,  47  Cal.  161;  Engle- 
brecht  t.  Shade,  47  CaL  627;  Jaffa 
T.  8kaa,  48  Cal.  S40;  Camarillo  t. 
Fenlon,  40  Ca).  202 ;  Weaver  t. 
Wood,  40  Cal.  297;  Cunningham  v. 
San  Joaquin  Co.,  49  Cal.  323;  Huff 
T.  Doyle,  50  Cal.  16;  Bingatorf  v. 
Guth,  50  Cal.  80;  UaiU  v.  Sayward, 
50  Cal.  57;  King  y.  Wiia,  43  Cal. 
628;  MoU  T.  Van  Treea,  60  Gal.  S47; 
Mayer  t.  Metiler,  51  Cal.  142,  145; 
Haggin  T.  Clarke,  51  Cal.  112;  Bur- 
ton V.  Bobinaon,  51  Cal.  186;  Cnrtias 
T.  Sprague,  51  Cal.  239;  Treadnell  v. 
PatterBDn,  51  Cal.  637;  Nathan  v. 
King,  51  ual.  521;  Yeacb  v.  Adama, 
61  &1.  609;  Mastie  t.  Cave,  52  Cal. 
67;  Dorn  v.  Howe,  52  Cal.  630;  Wat- 
■on  V.  Bodgen,  63  Ckl.  401;  Vig- 
oureux  t.  Murphy,  54  CaJ.  346 ;  Olney 
V.  Sawyer,  54  Cal.  379;  O'Connor  ». 
Frasher,  56  Cal.  499 ;  Bendy  v. 
Dinkerhoff,  57  Cal.  3,  40  Am.  Bep. 
107;  People  t.  Budd,  57  Cal,  349; 
Tbomaa  t.  Moody,  57  CaL  S15. 

II  9  Cal.  420.  421. 

i»  42  Cal.  417. 

"  51  CaL  298. 
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So  in  the  recent  case  of  Schroder  v.  Sehweizer  Lloydi"  Boss,  J., 
delivering  the  opinion  of  the  court  in  bank,  said : 

"The  opinion  delivered  in  department  two  in  this  case  is  hereby 
approved  and  adopted,  but  we  think  that  instead  of  directing 
judgment  to  be  entered  for  the  defendant  on  the  findings  the 
cause  should  be  remanded  for  a  new  trial.  The  power  so  to  do 
U  expressly  conferred  on  the  court  by  section  53  of  the  Code  of 
Civil  Procedure,  which  declares:  'The  supreme  court  may  affirm, 
reverse,  or  modify  any  judgment  or  order  appealed  frotn,  and 
may  direct  the  proper  judgment  or  order  to  be  entered,  or  direct 

a  new  trial  or  further  proceedings  to  be  had '     (See,  also, 

Argenti  v.  San  Francisco,  30  Cal.  463  j  Pollard  v.  Putnam,  54  Cal. 
C30.)  Of  course  this  power  must  be  exercised  in  a  proper  case; 
and  the  appellant  here  contends,  as  was  contended  in  Enrichs  v. 
Oe  Mill,  75  N.  T.  375,  that  as  the  findings  of  fact  were  not  ex- 
cepted to  thoy  are  to  be  taken  as  absolutely  true,  and  assented  to 
by  both  parties.  But  to  this  we  answer,  as  did  the  court  of  appeals 
of  New  York,  in  the  case  cited,  that  it  must  be  remembered  that 
the  plaintiff  obtained  judgment  in  the  trial  court  upon  the  findin<^ 
as  they  stood,  and  was  not  called  upon  to  except  to  them  or  to 
insert  the  evidence  in  the  case  to  show  that  they  were  controverted. 
And  we  also  agree  with  the  same  court  where  it  says,  in  another 
ease, — Griffin  v.  Marquardt,  17  N.  Y.  28, — that  extreme  cautioQ 
ought  to  be  exercised  in  refusing  new  trials  where  judgments  are 
reversed.  The  discretion  of  the  appellate  court  should  be  exer- 
cised in  that  direction  only  in  cases  where  it  is  plain,  either  from 
the  pleadings  or  from  the  nature  of  the  controversy,  that  the  party 
against  whom  the  reversal  is  pronounced  cannot  prevail  in  the 
suit." 

The  language  quoted  in  the  foregoing  opinion,  from  the  case 
in  17th  New  York,  seems  to  go  as  much  to  one  extreme  as  that  of 
Field,  J.,  in  McMillan  v.  Richards  above  quoted,  goes  to  the  other. 
The  true  rule  does  not  seem  to  be  that,  where  all  the  issues  of  fact 
are  disposed  of,  the  supreme  court  ought  not  to  direct  final  judg- 
ment, unless  it  appears  affirmatively  that  the  respondent  would 
not  be  able  to  make  a  different  case  on  a  retrial.  Where  all  the 
material  issues  are  disposed  of  by  the  findings,  it  seems  unreason- 
able and  contrary  to  the  settled  rules  of  practice  to  presume,  in 


,   McLaughlin,   63   CoL   ISfi. 

Digitized  By  Google 


1703  BELIEF  GIVXK   UPON  AFPSUi.  S  ^^^ 

tbe  absence  of  anything  in  the  record  to  such  effect,  either  that  the 
respondent  did  not  do  his  duty  in  producing  all  of  his  evidence, 
or  that  the  finding  of  the  conrt  apon  such  evidence  was  incorrect. 
The  natural  presumption,  in  the  absence  of  anything  in  the  record 
to  the  contrary,  is  that  the  respondent  had  a  full  and  fair  trial ; 
that  he  was  afforded  every  reasonable  opportunity  to  produce  all 
his  evidence,  and  that  he  did  not  keep  back  anything,  but  did  what 
the  settled  rules  required  of  him,  and  produced  all  his  proof ;  and 
that  the  action  of  the  court  thereon  waa  regular  and  correct.  Now, 
if  such  be  the  ca^e  (the  policy  of  the  law  being  adverse  to  the  pro- 
longing of  litigation  if  it  can  be  avoided),  it  would  seem  to  be  an 
unsound  rule  which  compels  the  parties  to  go  through  the  strife 
of  a  second  trial,  upon  the  bare  possibility,  not  founded  upon  any- 
thing in  the  record,  that  the  respondent  might  be  able  to  make  a 
different  case  upon  the  retrial.  The  rule  to  be  extracted  from 
all  the  cases,  considered  together,'**  seems  to  be  this,  that  where 
all  the  material  issues  are  disposed  of  the  supreme  court,  on  revers- 
ing the  judgment,  should  direct  the  proper  judgment  to  be  entered 
upon  the  findings,  unless  there  is  a  probability  founded  upon 
something  in  the  record,^*  or  on  something  of  which  the  court  will 
take  judicial  notice,"  that  the  respondent  would  be  able  to  make 
a  different  case  on  the  retrial,  and  this  is  believed  to  be  the  principle 
recognized  by  the  more  recent  decisions.  The  language  of  the  case 
in  the  17th  New  York  was  again  quoted  with  approval  in  Oakland 
Paving  Co.  v.  Bagges ; "'  but  in  Fox  v.  Hale  &  Norcross  Co.,"*  a 
rule  more  definite  and  more  nearly  in  consonance  with  the  text 
here  was  adopted,  Mr.  Justice  Harrison,  for  the  court,  delivering 
the  opinion : 

"Thia  court  does  not  reverse  a  judgment  or  direct  a  new  trial, 
if  it  is  able  from  the  record  to  determine  the  rights  of  the  parties, 
but  will  itself  make  final  determination  of  these  rights  by  a  correc- 
tion or  modification  of  the  judgment.     Under    its    authority    to 

is>  But  it  ia  to  be  remembeced  that  ap   tbe  evidence  as  irell  &h  the  Had- 

the  mare  recent  cases  assert  tbe  Uoc-  inga   and   judgment,   there    mi^bt   be 

trine  that  a  new  trial  should  bo   di-  something     in     the     eviiience     which 

retted  unleu  if  it  plain  that  the  party  would  suggest  the  propriety  at  &  new 

against    irbom    tho    reversal    is    pro-  trial;   or  possibly   (though  not  prob- 

Dounced    cannot   prevail   in   the   tuil.  ftbly)   the  eoart  vrould  accept  an  affi- 

See  note  15  above.  davit  from  counsel. 

IS  There    might    be    sometfaing    in  it  As   in   Thomasson   v.   Wood,   48 

the    pleadings   which    would    iiidieate  Cal.  417. 

nieh  a  probability;   or  wbere,  as  is  "^  79  Cal.  439,  21  Pae.  SS5. 

nanaUy  the  ease,  the  appellant  brings  in  122  Cat  219,  54  Pae.  731. 
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modify  any  judgment  or  order  appealed  from,  whenever  it  is 
shown,  either  by  the  record  on  appeal,  or  by  the  admission  or  con- 
sent of  the  parties,  that  their  rights  can  be  finally  determined  here, 
this  court  will  render  its  own  judgment  to  that  effect,  or  will 
direct  such  action  in  the  court  below  as  in  its  opinion  will  best 
conserve  the  rights  of  the  parties  to  the  action,  without  subjecting 
them  to  further  delay  or  expense.  This  rule  is  followed  whether 
the  error  is  found  upon  an  examination  of  the  record  (Kern  Valley 
Bank  v.  Chester,  55  Cal.  49;  "Woods  v.  MerriU,  57  Cal.  435);  or 
appears  upon  the  face  of  the  judgment  (Union  Water  Co.  v.  Mur- 
phy's P.  F.  Co.,  22  Cal.  621;  Foucault  v.  Pinet,  43  Cal.  136) ;  or 
is  confessed  by  the  respondent  (Atherton  v.  Fowler,  46  Cal.  320; 
Oakland  Paving  Co.  v.  Baggs,  79  Cal.  439,  21  Pac.  855 ;  Zellerbach 
V.  AUenberg,  99  Cal.  57,  33  Pac.  786) ;  or  when  the  respondent  asks 
for,  or  cobsents  to,  a  modification  (De  Costa  v.  Massachusetts  etc. 
Min.  Co.,  17  Cal.  613 ;  Muller  v.  Boggs,  25  Cal.  187 ;  Carpentier  t. 
Gardiner,  29  Cal.  160 ;  Beamer  v.  Freeman,  84  Cal.  554.  24  Pac. 
169)." 

This  opinion  was  upheld  by  subsequent  ones,*'"  and  eliminates 
whatever  doubts  upon  the  point  may  have  arisen  from  the  earlier 
expressions  of  the  court.  But  there  is  a  much  greater  reluctance 
iipon  the  part  of  the  court  to  direct  final  judgments  upon  admis- 
sions in  the  pleadings,*'  although  even  that  has  been  done ;  **  and 
judgment  will  never  be  entered,  even  though  all  the  facts  in  issue 
are  before  the  court,  and  such  entry  would  follow  from  the  appli- 
cation of  the  above  rule,  if  such  entry  threatens  injustice."' 

"Where  the  judgment  to  be  entered  is  directed  in  specific  terms 
leaving  nothing  for  the  court  below  to  do,  it  may  be  entered  by  the 
clerk  without  the  order  of  the  court  below."* 

Where  the  conclusions  are  erroneously  drawn  from  the  findings, 
and  the  findings  show  that  the  judgment  should  have  been  other- 
wise,— in  other  words,  where  the  findings  not  only  do  not  support 
the  judgment,  but  suggest  an  entirely  different  judgment, — the 

I'd  Bee  SuD  Ids.  Co.  t.  White,  123  >•  Bee  Hills  v.   Sherwood,   33   Cal. 

Cal     196,    55    Pan.    102;    Ferine    t.  *79 ;  and  look  at  Maaon  *.  Cronlw,  20 

L.™,  12.  C.  «.,  60  P.C.  .22,  ,72.  gt  '^^  |',' ^^J'" feVVs^ 'Iti^ 

i<  Look   at    Stockton    etc.    Soe.    v.  v.    MatlieWB,   25   Cal.   592;    and   eee 

Hildreth,   53    Cal.    T23;    McMillan  t.  "°'e  ^1  above. 

n.„.      TO    i-'.i      oiQ       T  ..,^„^^-    -  "■  Bee     Pollits    v.     Wiekersham, 

Dana,    18    Cal.    338;    Jungeman    r.  jj^  ^^j    33      gg  p^   ^jj 

Bovee,  19  CaL  354;  People  v.  Hagei,  30  McMillen  t.  Biehardj,  12  Cal. 

19  CaL  d68.  U7. 
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appellate  court  will  order  the  proper  judgment  to  be  entered  in  the 
coort  below.'* 


§  397.  DamagN  tcr  a  Txivoknu  Appeal.— Section  957  of  the 
Code  of  Civil  Procedure  proTidea,  among  other  things,  that  "when 
it  appears  to  the  appellate  court  that  the  appeal  was  made  for 
delay,  it  may  add  to  the  costs  such  damages  as  may  be  just."  The 
old  Practice  Act  contained  a  similar  provision.'  In  the  great 
majority  of  eaaes  damages  are  imposed  for  frivolous  appeals  by  ' 
defendants  against  whom  there  is  a  money  judgment.  But  in  some 
instances  the  court  has  awarded  damages  for  an  appeal  by  plaintiff 
from  a  simple  judgment  in  favor  of  defendants.*  No  damages  can 
be  given  unless  the  transcript  has  been  filed,  unlesa  a  specific 
showing  is  made  as  a  basis  for  the  imposition  of  damagea,**  for  in 
the  absence  of  the  record  the  court  cannot  determine  that  the  ap- 
peal was  without  merit.*  If  the  appellant  does  not  file  the  tran- 
script, the  respondent  may  file  it  for  the  purpose  of  obtaining 
damages.*  Damages  imposed  are  to  be  confined  to  the  party 
appealing.*  They  are  not  to  be  computed  upon  the  costs,'  unless 
such  is  the  express  direction  of  the  court.    The  cases  cited  below 

*■  This  was  don«  in  DnncBU  ▼. 
Orady,  99  Oil.  653,  34  Pac.  112; 
KoelUQg  V.  Buti,  lOS  CbI.  6(14,  41 
Pac.  281;  McFadden  v.  Diets,  115 
<M.  699,  47   Pac.   777. 

"  Vaughn   v.  WerlBT,  62  Cal,   181. 

*  TfaiB  may  well  be  queatioscd. 
It  has  not  been  recently  done  and 
the  anthoritf  leemB  to  hsTe  rested 
npon  former  Rule  XV.  See  9  Pac. 
C.  L.  J.  8i5;  5S  Cal.  677;  49  Cal.  9; 
41  Cal,  685;  37  Cal.  705;  28  Cal. 
687;  26  Cal,  671;  25  Cal.  6S8;  11  Cal. 
408.  And  look  at  CuDningham  v. 
Breed,  4  Cal.  384;  Paeheco  t.  Bgr- 
ual,  2  Cal.  150. 

This  rule  no  longer  exists,  nor  Is 
there  another  of  similar  import. 
The  relief  in  question  may  be  ob- 
tained by  a  proper  showing  without 
t^e  necessity  of  Sling  the  transcript, 
and  it  is  probable  the  court  woald 
require  this  rather  than  the  old 
practice. 

«  McMillan  y 
UcMiUan 


*i  Bee  Qyaracre  y.  Blake,  88  CaL 
78,  22  Pac.  979;  also  Waldron  y. 
Waldron,  85  Cal.  251,  M  Pac  049, 
S58,  9  L.  B.  A.  487. 

And  see  Smith  v.  Polk  Co.  (Or.), 
112  Pac.   715. 

1  Section  345,  Laws  of  18SI,  pp. 
105,  106. 

ProyisioDs  of  other  codes  are  as 
follows;  BectioQ  1592,  Bevised  SUt- 
ntes  of  Arizona;  section  482S,  Re- 
vised Codes  of  Idaho;  section  7119, 
Be  vised  Codes  of  Uontana  (section 
1743,  Code  of  Civil  Procedure) ;  sec- 
tion 3434,  Cutting's  Compiled  Laws 
of  Nevada;  section  3142,  Compiled 
t«WB  of  New  Uexico;  section  560, 
Lord's  OreeoD  Laws;  section  3320, 
Compiled  Laws  of  Utah;  section 
1738,  Bern.  &  Bal.  Code  of  Washing- 
ton (section  6522,  Bal.  Code). 

Provision  ie  made  for  restitution 
in  speeifle  instances  in  some,  if  not 
all,  the  states. 

■  See  Ueagher  r.  OagUardo,  S9 
Cal.  608. 
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will  ^ve  some  idea  of  the  amouDts  which  it  has  been  nsaal  to  im- 
pose by  way  of  damag:e8  for  frivolous  appeals.' 

The  bona  fides  of  the  appellant  will  not  be  allowed  to  aCFeet  the 
question  of  the  imposition  of  damages  for  a  frivolous  appeal.    In 

T  Id  tbe  following  caaoB  the  coart 
awarded  five  per  cent  apon  the 
judgment,  but  the  report  does  not 
give  the  amount  of  the  judgmeot: 
Drum  V.  Whiting,  9  Cal.  422;  Squires 
V,  Foormsn,  10  Cal.  298;  Moore  v, 
Bemple,  II  Cal.  360;  Pinkham  T. 
Wemple,  12  Cal.  449;  Magruder  t. 
Melvin,  12  CaL  559. 


In  the  following  eases  the  court 
swarded  ten  per  cent  upon  the  judg- 
ment, but  the  amonnt  of  the  judg- 
ment is  not  stated  in  the  report: 
Pacueco  v.  Bemal,  2  Cal.  150;  Win- 
gate  V.  Broolis,  3  Cal.  112;  Emerie 
V.  Tarns,  6  Ca],  155,  ISB;  Winaos  r. 
baideDbergh,  S  Cal.  2S1;  McCann 
V.  Lewis,  g  Gal.  246;  Hartman  y. 
Burlingame,  9  Cal.  557;  Prim  v. 
Gray,  10  Cal.  522;  Hutchinson  v. 
Ryan,  11  Cal.  142;  Porter  v.  Elam, 
25  Cal.  291,  85  Am.  Dec.  132;  Vil- 
hac  V.  Biven.  28  Cal.  410;  People  v. 
Culverwell,  44  Cal.  820;  Lezinsky  v. 
White,  45  Cal.  278;  Adler  v.  Win- 
kle,  5.S  Cal.  187;  Mix  v.  Boothe,  54 
Cal.  589:  GieBka  v.  Aoderson,  77  Cal, 
249,  19  Pac.  421;  DreyfusB  v,  Giles, 
73  Cal.  409.  21  Pac.  840. 

In  the  following  cases  the  court 
aws-rded  fifteen  per  cent  upon  the 
amount   of    the   judt;ment,    but    the 


309;  Keyes  v.  Sanford,  5  Cal.  117j 
Parke  v.  Williama,  7  Cal.  249;  Hop- 
kins V.  Delaney,  8  Cal.  86;  Pearkes 
V.  Freer,  9  Cal.  S42;  De  Witt  v; 
Porter,  13  Cal.  171;  Wbitcher  v. 
Webb,  44  Cal.  131. 

In  the  following  cases  the  court 
awarded  twenty  per  cent  upon  the 
amount  of  toe  jud);ment,  but  tbe 
amount  of  the  judgment  is  not 
stated  in  the  report:  Beach  y,  Far- 
ish,  i  Cal.  340;  Escolle  r.  Merle, 
9  Cal.  94;  Meerholz  v.  Sessions,  8 
Cal.  2T7;  Nickerson  v,  Cal.  Stage 
Co.,  10  Cal.  520;  Wilber  v.  Sander- 
son, 43  Cal.  496;  Perkins  v.  Patriok, 
45  Cal.  303;  Lemon  v.  Bucker,  80 
CaJ.  610,  22  P»c.  471. 


In  tbe  following  «aiea  damages 
were  awarded  as  follows:  Ten  per 
cent  on  t2,552,  in  BueUey  t.  Steb- 
bins,  2  Cal.  149,  56  Am.  Dec.  322; 
ten  per  cent  on  $1,027,  in  Bates  t. 
Vischer,  2  Cal.  356;  ten  per  cent  on 
$5,500,  tn  Benedict  v.  Cozzens,  4  Cal. 
.^81;  ten  per  cent  on  $8,100,  in  Cun- 
ningham V.  Breed,  4  Cal.  381;  ten 
per  cent  on  $800,  in  Waltham  t. 
Carson,  10  Cal.  178;  ten  per  cent  on 
$1,550,  in  T.  C.  W.  Co.  v.  C.  4  S. 
W.  Co.,  10  Cal.  194;  ten  per  cent  on 
$2,080,  in  Heston  t.  Martin,  11  Cal. 
41;  ten  per  cent  on  $500,  in  Web- 
ster V.  Wade,  39  Cal.  29Z,  79  Am, 
Dec.  213;  ten  per  cent  on  $2,100.  in 
Gannon  v,  Dougherty,  41  €al.  661; 
ten  per  cent  on  S2.700,  in  Spinetti 
V,  Brignardello,  53  Cal.  282;  twenty 
per  cent  on  $1,120,  in  Hancock  v, 
Pico,  40  Oal.  153;  twenty  per  cent 
on  $5,640,  in  S.  P.  R.  R.  Co.  v.  Keed, 
41  Cal.  262;  fifty  per  cent  on  $90, 
in  Kincaid  t.  Johnson,  47  Cat.  613. 

In  some  instances,  and  by  far  the 
greater  number  of  late  cases,  dam- 
ages have  been  awarded  without 
.regard  to  percentage.  Thns  in 
Whitby  T.  Rowell,  82  Cal.  635,  34 
Pac.  40,  382,  $200  and  costs  were 
awarded;  in  Dougherty  t.  Ward,  89 
Cal.  81,  26  Pac.  638,  $100;  Long  t. 
Sauftey,  89  Cal.  437  26  Pac.  902, 
$100;  Duncan  v.  Grady,  99  Cal.  5S3, 
34  Pac.  112,  $100;  Roundtree  t,  L 
X.  L.  Lime  Co.,  106  Cal.  63,  39  Pa*. 
16,  $100  and  coats  of  appeal;  Janes 
V.  Bullard,  107  Cal.  32,  40  Pac.  108. 
$50 ;  Koelling  v.  Rnti,  108  Cal.  664, 41 
Pso.  681,  $50;  MePadden  v,  Dieti, 
115  Cal.  697,  47  Pac.  777,  $100;  Clark 
V.  NordhoK,  121  Cal.  27,  53  Pac.  400, 
$50;  Henehan  v.  Hart,  127  Cal.  65S, 
60  Pac.  426,  $50;  Hearst  t.  Hart, 
128  Cal.  328,  60  Pac.  846,  $100; 
Harlae  v.  Lambie.  132  Cal.  135,  61 
Pac.  88,  $100;  Home  etc.  Assn.  t. 
Western  etc.  Co.,  145  Cal.  218,  78 
Pac.  626,  $100;  Santa  Rosa  Bank  v. 
Paxton,  149  Cal.  197,  86  Pac.  193, 
$100;  Goff  \.  Healey,  2  CaL  App.  93, 
£3  Pac.  80,  $100. 
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LemoD  T.  Bncker*  there  vas  an  assessment  of  twenty  per  cent 
against  appellant,  by  way  of  damages  for  a  frivolous  appeal,  the 
court  holding  that  "the  criticisms  made  upon  the  findings  are 
frivolous  and  unworthy  of  consideration,"  and  "the  appeal  is 
without  merit."  Upon  an  application  for  a  rehearing,  counsel  for 
appellant  filed  an  "earnest  and  elaborate  petition"  in  which  his 
good  faith  was  urged.     The  court  said : 

"We  cannot,  after  reading  this  petition,  question  the  good 
faith  of  counsel  in  taking  the  appeal.  He  was  undoubtedly  of  the 
belief  that  there  was  sufQcient  ground  for  reversing  the  cause. 
But  we  are  still  of  the  opinion  that  this  belief  was  wholly  on- 
founded.  Therefore,  the  question  is,  whether  or  not  the  right  and 
duty  of  this  court  to  assess  damages  depends  upon  the  belief  of  the 
attorney  for  appellant  that  he  has  sufficient  ground  for 
reversal 

"In  many  cases  the  appeal  may  be  prosecuted  with  the  full 
belief  that  the  cause  may  be  reversed,  and  not  only  the  appeal  be 
taken,  but  the  reversal  desired  for  delay  only.  This  may,  and 
generally  does,  occur  where  the  appeal  does  not  affect  the  merits 
of  the  case,  but  rests  entirely  on  technical  grounds.  The  case  be- 
fore us  is  one  of  this  kind A   reversal,    if    the    technical 

objections  had  been  sustained,  would  not  have  reached  the  merits 
of  the  case,  and  would  only  have  resulted  in  delay.  It  is  fair  to 
presume  that  this  was  the  sole  object  of  the  appeal,  as  this  would 
have  been  the  only  result,  in  view  of  the  fact  that  the  merits  of  the 
case  were  not  presented  to. this  court.  It  seems  to  us,  therefore, 
that  if  there  ever  was  a  case  in  which  the  assessment  of  damages 
was  not  only  justifiable,  but  eminently  proper,  this  was  such  a 
case.  In  the  crowded  condition  of  the  business  of  this  court,  it 
is  due  not  only  to  the  respondent,  whose  right  to  the  recovery  of 
her  money  is  delayed,  but  to  the  court  and  other  litigants  whose 
appeals  are  waiting  to  be  heard,  that  the  respondent  should  be 
properly  remunerated  for  the  delay,  and  this  kind  of.  appeals  be 
discouraged." 

An  appeal  cannot  be  dismissed  on  the  ground  that  it  is  frivolous. 
Before  doing  so  it  would  be  necessary  to  determine  whether  the 
appeal  had  merit.  In  other  words,  a  motion  to  dismiss  for  this 
reason  is  self -contradictory.     As  was  said  in  People  v.  McNulty,* 

■  so  Cal.  SIO,  22  Pac.  471.  115,  34   Pae.  443;   Randall  -r.   Duff, 

•  95  Cal.  5»5,  30  Pac.  963;  and  104  Cal.  127,  43  Am.  St.  B«p.  79, 
iM,  also,  Howsll  V.  Howell,  101  C^      37  Pftc.  SOS. 
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"to  dismiss  an  appeal  is  to  refuse  to  consider  its  merits,  and  there- 
fore there  can  be  no  dismissal  of  an  appeal  on  the  ground  that  it 
is  without  merit ;  for  to  reach  this  condusion  the  merits  must  be 
considered  and  the  record  must  be  examined."  The  remedy  for 
such  an  appeal  is  not  dismissal,  but  that  provided  in  section  957, 
Code  of  Civil  Procedure,  to  wit,  damages  for  delay." 

An  appeal  from  a  judgment  directed  to  be  entered  in  the  lower 
court  is  not  necessarily  frivolous.*' 

§  398.  Corti  on  Appeal. — The  provision  of  the  Code  of  Civil 
Procedure  in  relation  to  costs  on  appeal  is  as  follows; 

"Sec.  1027.  In  the  following  cases  the  costs  of  appeal  are  in 
the  discretion  of  the  court : — 

"When  a  new  trial  is  ordered; 

"When  a  judgment  is  modified." 

This  is  a  reproduction  of  section  500  of  the  old  Practice  Act, 
trhich  was  in  force  since  1851.'  The  clear  implication  is  that 
costs  are  in  the  discretion  of  the  court  only  in  the  cases  mentioned. 
No  express  provision  is  made  for  cases  where  the  judgment  is 
affirmed,  or  where  it  is  reversed  with  directions  to  enter  a  final 
judgment  in  favor  of  appellant.  Snch  reversal  or  afiirmance, 
however,  carries  costs  with  it.  Where  a  new  trial  is  directed,  or 
the  judgment  is  modified,  the  court,  in  its  discretion,  sometimes 
allows  costs  to  the  appellant,  sometimes  to  the  respondeat,  and 
sometimes  to  neither  party,  and  sometimes,  where  the  judgment  is 
reversed,  it  is  directed  that  the  costs  of  appeal  abide  the  result  in 
the  court  below.  In  the  case  of  Cassin  v.  Marshall,*  Baldwin  J., 
delivering  the  opinion,  said:  "When  we  modify  the  judgment 
below  for  an  apparent  error,  which  the  counsel  for  appellant  might 
have  corrected  below  by  specific  motion  for  that  purpose,  we  think 

i«  Nevilli  T.   Sbortridge,  129  CaJ,  Nevada;  Mction  3150  et  aeq.,  Com- 

STfl,  62  Pae.  120.  piled  Laws  of  New  Mexico;  geetion 

11  RandaU   v.   Duff,   105   Cal.   272,  7180,   Revised   Codes   of  North   Da- 

38  Pac.  739;   8.  C,  104  Cal,  127,  43  kota;   aection   6088,   Compiled   Iaw» 

Am.  St.  Bep.   79,  37  Pac.  803.  of    Oklahoma;    Bection    565,    Lord's 

1  Xaws  of  1851,  p.  12S.  Oregon  Laws;   aection  419,  Code  of 

Carreaponding  pruvisions  of  other  Civil    i-rocedure    of    South   Dakota; 

codes  are  aa  folIowB:  Sectiona   1€4S  aeftioo     3344,     Compiled     Lawa     of 

and   154B,  Revised  Statmtes  of   Ari-  Utah;    aection    1744,    Rem,    ft    Ral. 

iona;    aecbiou   4906,    Revised    Codea  Code   of   WashinHton   (aeetion  6528, 

of     Idaho;     section     7158,     Reviaed  Bal.   Code);   aectioo   5128,  Compiled 

Codes    of    Montana     (section     1855,  Statutes  of  Wyoming. 

Code   of    Civil   Procedore);    aection  »  18  Cal.  682. 
2575,    Cutting's    Compiled    Lawi    of     ' 
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it  not  equitable  to  tax  the  costs  to  the  respondent."  And  thia  rale 
was  acted  on  in  Nooaan  v.  Hood^*  Where  a  juc^ment  ia  reversed 
as  to  two  appellants,  and  it  is  more  favorable  to  one  of  them,  it 
has  been  held  that  that  appellant  is  not  entitled  to  recover  his 
costs.** 

If  no  direction  is  given  as  to  costs,  the  matter  is  regulated  by 
Bule  XXIII,  which  provides,  among  other  things,  that  "in  all  cases 
in  which  the  judgment  or  order  appealed  from  is  reversed  or  modi- 
fled,  and  the  order  of  reversal  or  modification  contains  no  direction 
as  to  coats  of  appeal,  the  clerk  will  enter  upon  the  record  and  insert 
in  the  remittitur  a  judgment  that  the  appellants  recover  the  costs 
of  appeal."  • 

If  the  clerk  omits  compliance  with  the  rale,  and  the  order  for 
costs  is  not  included  in  the  remittitur,  the  party  interested  is  enti- 
tled to  a  recall  of  the  remittitur,  and  to  have  a  proper  one  issued ; 
and  his  right  in  this  respect  is  unaffected  by  the  fact  that  two 
unsuccessful  attempts  have  been  already  made  to  secure  a  proper 
remittitur;  and  it  is  not  laches  on  his  part  to  wait  until  the  next 
term  of  the  court  in  the  district  in  which  the  appeal  was  heard. ^* 

But  this  provision  refers  to  the  costs  on  appeal' only.  In  this 
regard  the  court  in  Gray  v.  Gray'  said:  "Where  a  case  is  re- 
manded for  further  proceedings,  and  costs  awarded  in  this  court 
in  general  terms,  we  mean  only  to  include  the  costs  upon  appealj 
leaving  the  costs  of  the  former  trial  to  abide  the  event  of  the  suit." 

With  respect  to  what  are  costs  on  appeal  the  court,  in  the  case  last 
cited,  said:  "Costs  on  appeal  are  properly  the  costs  in  this  court, 
and  the  costs  of  making  up  the  appeal  in  the  court  below,  including 
the  cost  of  making  out  the  transcript."  The  costs  in  the  supreme 
court  are  the  sums  required  to  be  paid  to  the  clerk  of  that  court.* 

■  49  Cal.  293.    See,  klao,  Newton  •  The  clerk's  fees  »»  prorided  for 

T.  Hull,  90  Cal.  487,  £7  Pm.  429.  by  ■eetion  7G2,  Political  Code,  which, 

**  Cramer  t.   Tittle,   79   Cal.   332,  aa  it  itanda  at  preaent,  ia  aa  followi: 

El  Pae.  750.  "Bee.  752.     He  most  collect  in  ad- 

•  See    144    Cal.    sKt.     Thia    rale  vacce   the   fallowing   fees:   For  filing 

waa  formerly  numbered   24   (9  Pac.  the  transcript  on  appeal,  in  each  ciyil 

C.   L.   J.    S46},   and   prior   to   July,  eaae   appealed  to   the  supreme  court, 

1878,  there  appeara  to  have  been  no  ten  dollars,  in  full  of  all  services  ren- 

■imilar  rule.     Aa  to   previous   rulea,  dered  in  each  case  up  to  the  render- 

eee   SE   Cal.   685,   and    41    Cal.   695;  ing  of  the   judgment,   or  the   iaauing 

37    Cal.    70S;    28    Gal.    687;    26   Cal.  of   the   remittitur,   when   no   petition 

671;  25  Cal.  65S;  11  Cal.  408.  for  a  rehearing  haa  been  filed;  for  fil- 

*■  Baker     v.     Southern     California  ing  a  petition   for  a   rehearing,  and 

Ry.  iM.,  130  Cal.  113,  62  Pac.  302.  for  all  services  to  the  issuing  of  r 


■  II   Cal.   341,   sooietiines  cited  as       miftifvr  tn  the  court  below,  two  dol- 
Eaton  T.  Palmer.  lars  and  fifty  centa;  for  filing  motion 
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The  utter  part  of  the  definition  quoted  is  not  very  predse.  The 
cost  of  "making  up  the  appeal  in  the  court  below"  does  not  include 
the  fees  of  the  shorthand  reporter  for  transcribing  the  testimony 
to  be  nsed  in  the  preparation  of  the  bill  of  exceptions  or  statementJ 
Aside  from  the  printing  of  the  transcript  the  phrase  can  have  refer- 
ence only  to  the  certifying  of  the  same  by  the  clerk,'  and  it  would 
seem  that  this  can  only  be  charged  for  where  the  respondent  has 
been  requested  to  certify  the  transcript  as  provided  in  Rule  XI,* 
The  largest  item  of  the  bill  of  coats  on  appeal  is  usually  for  the 
printing  of  the  transcript.  This  is  allowed  by  rule  of  court.**  But 
if  the  appellant  has  made  up  an  unnecessarily  voluminous  tran- 
script, the  supreme  court  will  only  allow  him  the  cost  of  such  part 
thereof  as  constitutes  a  proper  record  for  the  appeal,"  And  in  one 
case  the  court  refused  to  allow  any  part  of  the  cost" 


D  dol 


appul  on  elerk'B  eertill- 

Dllare  and  fifty  cents;  for 

ir  writf  of  mandate, 


filing  petitio 

review,  prohibition,  and  other  original 
proceedings,  seven  doUare  and  fifty 
cents,  in  full  for  all  Bervices  rendered 
in  each  caae;  for  filing  order  extend- 
ing time  to  file  transcript,  fifty 
eente;  for  certificate  of  admiasion  ai 
attorney  and  counsrfor,  ten  dollars; 
for  filing  each  paper  in  writs  of  ei; 
roT  to  the  supreme  court  of  the 
United  States,  tnenty-flye  cents;  for 
making  record  in  writs  of  error 
to  the  supreme  court  of  the  United 
States,  and  for  copies  of  any  rec- 
ord Of  document  in  his  office,  per 
folio,  ten  cents;  but  this  fee  shall 
not  be  taxed  against  parties  to  suits 
for  any  paper  or  copy  of  paper  up  to 
aud  including  remittitvr;  for  compar-  , 
ing  any  doeiunent  (requiring  any 
document)  requiring  a  certificate,  per 
folio,  fiy«  cents;  for  each  certificate 
under  seal,  one  dollar." 

Section  759a  of  the  «me  code  pre- 
scribes fees  to  be  charged  by  the 
clerks  of  the  various  district  courts 
of  appeal,  the  fees  being  the  same  as 
those   provided   above. 

CorrcBponiiing  provisions  of  other 
codes  are  as  follows:  Section  2593, 
Revised  Statutes  of  Arizona ;  sec- 
tion 213,  Kevised  Code  of  Idabo; 
section  301,  Hevised  Codes  of  Mon- 
tana;   section   2469,   Cutting's   Com- 


piled I«WB  of  Nevada;  section  4SZ, 
Beviaed  Codes  of  Noith  Dakota; 
section  1798,  Compiled  I*ws  of  New 
Mexico;  sections  3367  and  3368,  Com- 
piled Laws  of  Oklahoma;  section  898, 
Lord's  Oregon  Laws;  section  6S3,  Po- 
litical Code  of  South  Dakota;  section 
967,  Compllea  lAWB  of  Utah;  section 
497,  Bem.  &,  Bal.  Code  of  Washing- 
ton (sections  1009  and  1610,  Bal. 
Code);  section  893,  CompUed  Statutes 
of  Wyoming. 

T  Bank  of  Woodlud  v.  Eiatt,  59 
Cal.  580. 

s  Possibly  the  just  ideation  of  the 
sureties  on  the  appeal  bonl  might  be 
charged  for. 

■  Quoted  in  section  268,  ante.  Bat 
see  Loftus  v.  Fischer,  114  CaL  136; 
and  see   section   268,   ante. 

••  "Bnle  XIII.  The  expense  of 
printing  tianseripts  on  appeal  in 
civil  cases  and  ple&dings,  affidavits, 
or  other  papers  constituting  tbe  rec- 
ord in  original  proceedings  upon 
which  the  case  is  heard,  required  by 
these  rules  to  be  printed,  shall  be  al- 
lowed as  costs,  and  taxed  in  bills  of 
costs  in  the  usual  mode." 

10  Harper  v.  Minor,  27  Cal.  Ill; 
Budd  V.  Holden,  28  Cal.  140;  Men- 
docino County  V.  Morris,  32  Cal.  149; 
Sichel  V.  Carrillo,  42  Cal.  507;  Mc- 
Dougal  V.  Downey,  45  Cal.  166, 

11  Bulhrd  V.  Has  Crediton,  56  CaL 
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Neither  attorneys'  fees  "  nor  the  expenses  of  printJng  briefs  can 
be  taxed  as  coets.  Costs  in  special  proceedings  brought  before  the 
eonrt  in  any  other  way  than  by  appeal  are  allowed  as  in  cases  on 
appeal." 

In  the  early  history  of  the  coart  the  practice  was  to  file  the  bill 
of  costs  on  appeal  in  the  supreme  courts*  This  practice  was  dis- 
approved in  Gray  v.  Gray,'*  where  it  was  held  that  the  bill  should 
be  filed  in  the  court  below.  This  case  was  followed  in  Ex  parte 
Burrill,"  although  the  court  said  that,  if  the  question  were  an  open 
one,  it  would  be  inclined  to  hold  that  the  bill  should  be  filed  in  the 
supreme  court.  The  question  was  set  at  rest  by  section  1034  of 
the  Code  of  Civil  Procedure,  which  is  as  follows :  "■ 

"Sec.  1034,  "Whenever  costs  are  awarded  to  a  party  by  an  appel- 
late court,  if  he  claims  such  costs,  he  must  within  thirty  days  after 
the  remittitur  is  filed  with  the  clerk  below,  deliver  to  suck  clerk 
a  memorandum  of  his  costs,  verified  aa  prescribed  by  the  preceding 
section,  and  thereafter  he  may  have  an  execution  therefor, ^^  as 
upon  a  judgment." 

It  will  be  noted  that  this  section  contains  no  provision  for  notice 
to  the  adverse  party,  and  that  no  opportunity  is  given  the  latter 
to  be  heard.  For  this  reason  it  was,  in  effect,  held  unconstitutional 
in  Bell  v.  Superior  Court,'*  its  constitutionality  being  preserved 


1*  Section  lOSl,  California  Code 
of  Civil  ProceduTB. 

Aiid  see  lectioa  4900,  SeTised 
Codes  of  Idaho;  lectioa  T153,  Beviaed 
Codes  of  Moataua  (seetion  1850,  Cods 
of  Civil  Procedure) ;  leetion  3569, 
Cutting's  Compiled  Lana  of  Nevada; 
section  7113,  Revised  Codes  of  North 
Dakota;  section  S61,  Lord's  OreKon 
Laws;  section  410,  Code  of  Civil  Pro- 
cedure of  South  Dakota;  aection  333S, 
Compiled  Lavs  of  Utah;  section  474, 
Bem.  &  •  Bal.  Code  of  Washington 
(section  5165,  BaL  Code) ;  also  sec- 
tion 481,  Bem.  &  Bal.  Code  (section 
51*2,  Bal.  Code). 

"  Section  1032,  California  Code 
of  Civil  Procedure. 

And  see  section  4911,  Bevieed 
Codes  of  Idaho;  section  7163,  Ba- 
vised  Codes  of  Montana  (section 
1860,  Code  of  Civil  Procedure);  sec- 
tion 3580,  Cutting's  Com|M]*d  Laws 
of  Nevada;  section  676,  Lord's  Ore- 
gon Laws;  section  415,  Code  of  Civil 
Procedure  of  South  Dakota;  section 
3349,  Compiled  Laws  of  Utah;   sec- 


tion 492,  Bem.  &  Bal,  Code  of  Wash- 
ington (section  5183,  Bal.  Code). 

I*  See  Msrjsville  v.  Bnchanan,  3 
Cal.  214. 

"  11  Cal.  341.  Sometimes  cited 
as  Eaton  v.  Palmer, 

"  24  Cal.  350. 


utes  of  Arizona;  section  4913,  Re- 
vised Codes  of  Idaho;  section  7172, 
Bevised  Cades  of  Montana  (section 
1869,  Code  of  Civil  Procedure)  ;  sec- 
tion 3581,  Cutting's  CompUed  Laws 
of  Nevada;  section  3351,  Compiled 
I«w8  of  Utah. 

"  As  to  stay  of  such  eiacution,  see 
Ex  parte  Burrill,  24  Cal,  35U;  and 
compare  MarjBviUe  v.  Buchanan,  3 
Cal.  214. 

IB  150  Cal.  31,  87  Pao.  1031.  As 
to  construction  of  section  in  other  re- 
spects, see  McManu  v.  Superior 
Court,  74  Cal.  107,  15  Pac.  448; 
Bca;  V.  Butler,  118  Cal.  114,  SO  Pac. 


375. 
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hy  a  constTDction  based  npon  an  assuiaed  analogy  betweoi  this  and 
the  aectioD  immediately  preceding.  This  opinion  was  sanetioned 
by  a  majority  of  the  court,  Justice  Shaw  alone  dissenting,  the  chief 
justice  taking  no  part  in  the  case,  and  it  was  held  that  atthoush  the 
section  empowered  the  appellate  court  to  determine  who  was  enti- 
tled to  costs,  it  was  still  a  matter  within  the  jurisdiction  of  the 
trial  court  to  determine  the  amount  thereof.  For  this  purpose, 
treating  the  two  sections  as  analogous,  notice  is  required.  Doubt- 
less the  same  notice  would  have  to  be  given  in  both  cases. 

§  299.  Effect  of  a  Decision  of  the  Appellate  Court  apon  Sob> 
Mqaent  Proceedinga  in  the  Oatue. — The  several  propositions 
involved  here  may  conveniently  be  considered  separately. 

1,  Where  the  Supreme  Court  Directs  a  Particular  Judgment  to  be 
Entered,  the  Court  Below  mutt  not  Retry  the  Cause,  but  must  Enter 
the  Judgment  Directed;  the  Entry  of  a  Different  Judgment  is  Void. 
In  the  case  of  Argenti  v.  San  Francisco,'  the  judgment  was  re- 
versed with  directions  to  enter  a  judgment  for  the  plaintiff  of  a 
specific  character.  The  court  below,  however,  proceeded  to  retry 
the  case  (no  objections  to  such  a  course  being  interposed),  and 
nonsuited  the  plaintiff.  Upon  appeal  the  supreme  court  held  that 
a  retrial  was  improper,  and  reversed  the  judgment  of  nonsuit  and 
directed  the  entry  of  the  judgment  first  directed ;  and  Rhodes,  J.. 
delivering  the  opinion — after  interpreting  the  language  used  on  the 
former  appeal  and  defining  the  character  of  the  judgment  then 
rendered — said :  "It  is  further  contended  that  if  the  judgment  wax 
what  the  plaintiff  claimed  it  to  be  when  the  cause  was  returned  to 
the  court  below,  it  was  competent  for  him  to  waive,  and  he  did 
waive,  his  right  to  have  a  single  issue  tried,  and  opened  the  cause 
for  trial  de  novo.  This  view,  which  on  the  first  argument  we 
thought  unanswerable,  loses  all  its  force  when  the  judgment,  instead 
of  being  taken  as  ordering  the  trial  of  an  issue  of  fact,  is  regarded 
as  we  now  hold  it  to  be.  The  learned  counsel  of  the  plaintiff  was 
in  error  in  bis  interpretation  of  the  judgment,  but  because  he  so 
erred,  and  in  pursuance  of  it,  attempted  to  retry  an  issue  that  had 
been  finally  passed  upon,  the  cause  was  not  opened  for  trial  on  all 
the  original  issues.  The  trial  of  any  issue  would  be  repugnant  to 
the  judgment  of  the  appellate  court  because  the  judgment  finally 
determined  the  controveisy  between  the  parties;  and  something 

I  80  Okl.  «S8. 
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atroDger  and  of  a  more  solenm  character  than  matters  that  are 
sufficient  to  raise  implications  or  presumptions  would  be  required 
in  order  to  set  the  judgment  aside." 

The  principle  established  in  this  case  is  that  where  the  court  below 
does  not  obey  the  mandate  of  the  supreme  court,  but  causes  a  differ- 
ent judgment  to  be  entered,  such  judgment  is  not  merely  erroneous 
but  is  void.  The  reason  'upon  which  it  rests  was  stated  in  Mulford 
V.  Estudillo,*  as  follows:  "If  it  can  be  maintained  that  the  judg- 
ment was  merely  erroneous,  the  same  would  be  true  of  a  third  or 
any  further  judgment,  and  thiis  there  mi^t  be  an  indefinite  num- 
ber of  judgments  between  the  same  parties  for  the  same  cause  of 
action,  all  of  which  might  be  enforced  unless  reversed  by  the  appel- 
late court."  The  principle  that  the  court  below  must  obey  the 
direction  of  the  appellate  court  baa  been  aflSrmed  in  other  cases.' 

In  Cowdery  v.  London  etc.  Bank,"  where  the  supreme  court 
reversed  a  judgment  and  order  and  remanded  the  cause  with  direc- 
tions that  a  judgment  be  entered  in  accordance  with  the  views  ex- 
pressed, the  superior  court  treated  it  as  a  modified  judgment, 
making  an  order  nunc  pro  tunc,  as  of  the  date  of  original  entry 
of  judgment,  thereby  seeking  to  preserve  the  validity  and  vitality 
of  a  sale  of  the  property  previously  made  pending  appeal.  The 
appellant  applied  to  the  supreme  court  again,  and  Shaw,  J.,  deliv- 
ing  the  opinion,  said : 

"The  mandate  of  reversal  did  not  authorize  the  trial  court  to 
modify  the  judgment  in  the  manner  attempted  in  this  order.  'No 
modification  of  the  judgment  or  decree  directed  by  the  appellate 
tribunal  can  be  made  by  the  trial  court ;  no  provision  can  be  grafted 
upon  it,  nor  can  any  be  taken  from  it.'  (Elliott  on  Appellate  Pro- 
cedure, sec.  576;  Hughes'  Appeal,  90  Pa.  St.  60;  MurriU  v.  MurriU, 
90  N.  C.  122.)     Where  the  supreme  court  directed  the  entry  of  a 

)  32   Cal.   131.     Sea,   also,   ChafoEii  deereoB   were   final    and   couelnBiye. 

V.   Bicb,   92    Cal.    471,    38   Pae.   488,  Soule  v.  DawM,  14  Ottl.  248;  Growell 

wbeie    the   doetrioe    of   tbe    Mulford  v.   GilmoTe,   17   Cat.   19S;   Caboon  v. 

T.     Estudillo     caM     -waB     reiterated,  Lev^,   10   Cal.   210.     But   it   ia   now 

•Ithoiigb    tbe    case    did    not    prevent  settled   that   tbe   court  will  not   ez- 

the  queBtion.  amine  the  evidence  for  the  purpose 

■  Argenti  t.  Bawjer,  32  Cal.  415;  of    making    fladings   and   judgment 

Mayer  v,  Eohn,  33  Cal.  486;  Kellsr  thereon.     Bee  seotiou  ZM. 
T.   Lewis,   5S  Gal.   469;   Heinlein   t.  For  instance   of   wrong   entry   by 

Martin,  59  Cal.   182.     The  notion  of  clerk  treated  as  aurplusage,  see  Will 

the   early   judges   was   that   tbe   su-  v.  Sankwitz,  41  Cal.  694. 
jireme  eonrt  would  make  a  final  de-  ■■  139   Cal.  298,  9S  Am.  St.  Bep. 

eree    upon    the    evidenct.     And    such  115,  73  Fac  I9S. 
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certain  jndgment,  it  wu  sud,  in  ArgenH  v.  Sawyer,  32  CaL  415, 
that  the  lower  cotui  'had  no  authority  to  enter  a  different  jndg- 
ment. The  duty  of  that  court  was  simply  to  enter  a  judgment  in 
conformity  with  the  order  of  this  court.  That  order  is  decisive  of 
the  character  of  the  judgment  to  which  the  plaintiff  is  entitled. 
It  is  therefore  unnecessary  to  consider  whether  the  plaintiff  was 
entitled  to  interest  upon  interest,  or  whether  the  judgment  of  this 
coQFt  would  have  been  modified  if  it  had  been  asked  for  in  proper 

time The  jndgment  of  this  court  concludes  the  parties,  and 

it  is  now  too  late  to  change  it;  and  certainly  the  district  court  has 
no  authority  to  niodify,  change,  or  disregard  it  in  any  respect' 
In  such  a  case  the  trial  court  'must  enter  the  judgment  directed, 
and  the  entry  of  a  different  judgment  is  void'  (Chafoin  v.  Rich, 
92  Gal.  473,  38  Pa.  488) ;  and  if  the  court  had  retried  the  case,  and 
upon  the  new  trial  'had  rendered  a  judgment,  it  would  have  been 
void.'  "     (Citing  cases.) 

There  is  usually  not  much  difBcnlty  in  determining  whether  a 
cause  is  remanded  for  a  new  trial  or  for  the  entry  of  a  particular  ' 
judgment.  The  rule  is  that  where  the  court  reverses  a  judgment 
without  giving  any  direction  as  to  what  shall  be  done  in  the  court 
below,  the  case  goes  back  for  a  new  trial  on  all  the  issues.*  For 
the  entry  of  a  particular  judgment  some  express  direction  is  neces- 
sary. There  is  not  ordinarily  any  difBculty  in  ascertaining  the 
meaning  of  the  court.  The  direction  is  usually  placed  at  the  end 
of  the  opinion.  If  there  be  any  ambiguity;  the  direction  is  to  be 
read  in  connection  with  the  opinion.  The  following  are  instances 
of  directions  for  final  judgment. 

In  Argenti  v.  San  Francisco,*  the  court  concluded  its  opinion  as 
follows;  "Our  conclusion  is  that  the  right  of  the  plaintiff  to  re- 
cover is  limited  to  the  amounti  specified  t'n  the  contracts  to  which 
we  have  referred,  and  legal  interest  upon  such  amounts.  The  judg- 
ment is  for  a  larger  som  than  the  plaintiff  is  entitled  to  recover, 
and  must  therefore  be  reversed.  Upon  the  return  of  the  cause  the 
court  below  will  render  a  judgment  in  accordance  with  this  opinion. 
Judgment  reversed  and  cause  remanded."  This  was  held  to  be  a 
direction  for  the  entry  of  a  particular  jndgment,  and  although  no 
amounts  were  "specified  in  the  contracts,"  the  meaning  of  the 
court  was  gathered  from  the  opinion. 

*  See  ■ubdiviaion  2  below.  •  30  C&I.  481. 
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In  Meyer  v.  Kohn/  the  opinion  concluded  as  follows:  "The  plain- 
tiffa  are  entitled  to  a  general  judgment  for  eleven  hundred  and 
twenty-seven  dollars  and  seTenty-five  cents,  and  a  judgment  for 
four  thousand  and  twenty-six  dollara,  payable  in  United  States 
gold  coin,  and  the  judgment  is  modified  accordingly."  This  was 
held  to  be  a  direction  for  the  entry  of  a  judgment  for  certain  speci- 
fied snma,  and  that  the  court  below  could  not  add  the  interest  which 
"had  accrued  on  the  demand  for  which  the  action  was  brought  dur- 
ing the  interval  between  the  commencement  of  the  action  and  the 
rendering  of  the  judgment  in  the  district  court." 

So  where  the  supreme  court  concluded  its  opinion  as  follows: 
"Judgment  and  order  reversed  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  render  a  decree  in  accordance  with  the 
views  herein  expressed,"  it  was  held  that  the  only  thing  to  be  done 
was  to  enter  a  decree  in  accordance  with  the  opinion,  and  that  the 
court  below  was  right  in  refusing  to  allow  the  party  to  file  a  sup- 
plemental cross-complaint  and  answer  and  have  a  new  trial.' 

A  modified  judgment  is  not,  however,  a  new  judgment;  and 
wherever  the  mandate  of  the  appellate  court  decrees  the  correction 
of  findings  and  the  modification  of  the  judgment  to  correspond 
therewith,  either  by  deducting  certain  items  or  by  adding  certain 
other  items,  it  is  not  a  new  "decision"  of  the  court,  and  the  judg- 
ment, as  coirected,  relates  back  to  the  time  when  the  findings  were 
originally  made.'* 

The  trial  court  has  no  authority,  under  an  order  directing  a  new 
trial  as  to  a  part  only  of  the  issues,  to  hear  any  except  the  issues   . 
specified ;  and,  upon  a  second  appeal,  the  appellate  court  will  review 
only  the  issues  with  respect  t»  which  the  new  trial  was  ordered  by 
the  former  appeal.^^ 

The  trial  court  has  no  jurisdiction  to  make  conditions,  or  to  re- 
quire terms,  in  proceeding  under  the  mandate  of  the  appellate 
court,  in  a  ease  that  has  been  reversed  and  remanded  with  specific 
directions  as  to  such  proceeding.  Thus,  it  cannot  require  plaintiff 
to  pay  the  costs  of  the  appeal,  with  its  accruing  costs,  as  a  condi- 
tion to  his  being  permitted  to  amend  his  complaint  in  accordance 
with  the  terms  of  the  supreme  court  remittitur.    In  granting  an 

•  33  Cal.  4Se.  ChandleT  v.  People'*  Savings  Bank, 

T  Keller   v.  Lewii,   56   CaL   46B;  6S  Ca).  408,  4  Pae.  S02. 

and  look  at  Donner  v.  Palmer,  4S  ti  BarnhsTt  v.  Edw&rda,  ISS  Cal. 

Cal.  181;  Eeinlen  v.  Martiii,  S9  Cal.  576,  61  Pac.  176. 

181;     but     compare   People   v.    San  ">  Gage   v.   Downey,   M   CaL  Zii, 

Praneiaeo,    43  .Cal.    101.    AIbo    see  29  Pac.  OSS. 
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application  for  s  writ  of  mandate,  directing  the  anperior  coort  to 
permit  the  amendment  in  qneBtion,  the  aapreme  court  said :  ^' 

"  ....  The  court  was  directed  to  permit  plaintiff  to  amend  his 
complaint  in  certain  respects,  which  were  specified.  He  had  an 
absolute  right  to  make  those  amendments.  Undoubtedly  it  was 
within  the  power  of  the  superior  court  to  interpret  the  judgment 
rendered  here  and  to  restrict  the  plaintiff  to  those  amendments. 
If  the  court  erred  in  its  construction  of  the  judgment  rendered  by 
this  court,  or  abused  its  discretion  in  refusing  other  amendments, 
such  error  or  abuse  of  discretion  could  not  be  corrected  by  man- 
date. Plaintiff  would  be  forced  simply  to  take  his  exceptions  and 
seek  his  remedy  upon  an  appeal  from  the  judgment.  But  when 
the  court  refuses  to  allow  the  amendQients  which  were  ordered  by 
this  court,  even  as  understood  by  the  trial  court,  it  refuses  to 
obey  the  direction  of  this  court,  and  obedience  may  be  compelled. 
It  Is  not  the  province  of  that  court  to  affix  conditions  to  the  exer- 
cise of  privileges  granted  by  this,  unless,  as  is  sometimes  done,  this 
court  directs  that  the  amendments  may  be  made  on  terms  to  be  fixed 
by  the  trial  court. 

"It  is  conceded  that  the  learned  judge  of  the  superior  court 
acted  in  making  the  order  in  no  contumacious  spirit,  but  conscien- 
tiously in  the  discharge  of  his  duty ;  but  there  has  sometimes  been  . 
friction,  and  if  the  judge  could  impose  conditions  upon  the  exer- 
cise of  rights  granted  by  this  court,  a  litigant  could,  in  some  cases, 
be  deprived  of  the  benefit  of  a  judgment  in  hia  favor  here, 

"In  no  event,  however,  was  the  court  justified  in  making  an  order 
which  is  equivalent  to  a  refusal  for  an  indefinite  period  to  try  the 
case.  If  the  court  had  the  right  to  impose  the  conditions,  and  the 
plaintiff  refused  to  comply  with  them,  the  court  should  proceed 

with  the  trial  on  the  pleadings  as  they  now  are Under  the 

order  the  plaintiff  must  pay  the  costs  or  leave  his  case  forever  un- 
tried." 

2.  A  General  Order  of  Reversal  not  Qualified  by  Any  Specific 
Direction  Sends  the  Case  Back  for  a  New  Trial  on  All  the  Issues. — 
This  rule  was  first  announced  in  Steams  v.  Aguirre,*  In  that  case. 
which  was  upon  a  promissory  note,  a  judgment  in  favor  of  the 

T«  Dizon  T.  Buler,  114  CaJ.  204,  48  also.  Sharp  v.  Hiller,  68  Cal.  99,  4 

Pbc  S  Fm-   IMS;  Falkner  v.  Handy,   lOT 

•  7   Cal.   448;    look   at   Phelan   t.  Cal.  49,  40  Pac.   21,   386;   Hoidt   v. 

Saa  FnJuaaiM,  9  Cal.  16;  ftnd  Mfl,  Minor,  113  Cal.  385,  49  Fae.  TOO. 
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plaintiff  was  reversed,  the  supreme  court  merely  saying  "judgment 
reversed"  without  giving  any  direction  as  to  what  should  be  done 
when  the  case  went  back  to  the  court  below.  Upon  a  retrial  in  the 
court  below  judgment  passed  for  the  defendants ;  and  upon  appeal 
by  the  plaintiff  It  was  contended  that  the  judgment  for  the  defend- 
ants was  right,  because  the  decision  of  the  supreme  court  upon  the 
first  appeal  was  an  end  of  the  controversy.  But  the  supreme  court 
held  otherwise,  and  Murray,  C.  J.,  delivering  the  opinion,  said: 
"We  are^  now  called  on  for  the  first  time  to  determine  whether  a 
siiDple  judgment  of  reversal  is  a  bar  to  further  proceedings  in  the 
same  suit,  and  as  the  point  has  never  before  been  adjudicated  by 
thia  court,  and  we  have  no  rule  of  court  or  of  law  which  would 
control  our  judgment  in  th^  premises,  we  think  it  would  be  more 
just  to  follow  the  common  law  on  this  subject,  by  which  the  parties 
in  this  suit  have  in  all  probability  been  governed.  At  common 
law  the  appellate  court  either  affirms  or  reverses  the  judgment  upon 
the  record  before  it.  The  opinion  which  is  rendered  is  advisory  to 
the  inferior  court,  and  after  the  reversal  of  an  erroneous  judgment, 
the  parties  in  the  court  below  have  the  same  rights  that  they  orig- 
inally had."  The  concluding  sentence  of  this  extract  seems  to 
ignore  the  rule  as  to  the  law  of  the  case,  but  was  explained  by  the 
court  in  a  subsequent  case  as  follows:  "The  general  words  used  by 
Murray,  C  J.,  that  the  parties  had  the  same  rights  after  the  re- 
versal as  before,  did  not  mean  more  than  this,  that  they  had  the 
same  right  to  try  the  case — not  the  right  to  try  it  in  disregard  of 
the  opinion  of  the  appellate  court."* 

The  ease  of  Steams  v.  Aguirre,  however,  was  a  common-law  case. 
And  for  some  time  the  rule  established  by  it  was  considered  inap- 
plicable to  equity  cases.  This  was  founded  upon  the  notion  that 
the  provisions  of  the  Practice  Act  in  relation  to  new  trials  did  not 
apply  to  equity  cases,  but  that  an  appeal  in  such  cases  took  up  the 
evidence,  and  everything  else,  and  that  the  supreme  court  found 
the  facts  from  the  evidence,  and  rendered  judgment  accordingly.** 
After  a  while,  however,  this  notion  was  repudiated,  and  it  became 
settled  that  the  provisions  of  the  Practice  Act  in  relation  to  new 
triaU  applied  alike  to  all  cases,'"  and  that  the  supreme  court  would 
never  find  the  facts  of  a  case,  or  direct  judgment,  unless  such  facts 
were  established  in  the  court  below."     And  when  matters  were  put 

>  D&vidMD  T.  Dallas,  15   Cftl.-  84.  lo  See  Beetion  T. 

M  Soule  V.  Dawes,   14   Cal.   24S;  n  See  Mctioa  8M. 

Crowell  T.  QUmoT^  17  Cal.  Idl. 
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Upon  this  basis  the  rule  laid  down  in  Steams  t.  Agnirre,  above 
quoted,  was  applied  in  all  cases,  both  in  equity  or  at  law.  Thus  in 
Hidden  v.  Jordan,"  which  was  an  action  to  compel  the  conveyance 
of  certain  real  property,  Sawyer,  J.,  delivering  the  opinion,  said: 
"On  the  former  appeal  a  new  trial  was  ordered  in  general  terms, 
and  the  case  undoubtedly  went  back  for  trial  upon  all  the  issues  of 
fact  raised  by  the  pleadings."  So  in  Ryan  v.  Tomlinson,"  which 
was  an  action  of  ejectment,  Crockett,  J.,  delivering  the  opinion, 
said:  "There  is  no  force  in  the  suggestion  that  the  decision  of  this 
court  on  the  former  appeal  ended  the  case,  so  that  it  could  not  be 
retried.  The  order  was  'judgment  reversed  and  cause  remanded.' 
Unless  it  was  apparent  from  the  opinion  of  the  court  that  the  adju- 
dication was  intended  to  be  a  final  disposition  of  the  cause,  the 
effect  of  the  reversal  was  only  to  set  aside  the  judgment,  that  a  new 
trial  might  be  had." 

In  the  recent  case  of  Davis  v.  Le  Meanager,"*  where  the  judg- 
ment and  order  denying  a  motion  for  a  new  trial  were  reversed, 
without  direction,  upon  the  going  down  of  the  remittitur  the  plain- 
tiff moved  for  findings  and  judgment  in  his  favor  upon  the  priw 
judgment-roll  and  the  opinion  of  the  supreme  court.  The  defend- 
ants objected  to  such  a  proceeding,  and  contended  for  a  retrial  of 
all  the  issues.  But  the  court  overruled  these  objections,  granted 
the  motion,  and  rendered  judgment  upon  the  judgment-roll,  the 
remittitur,  and  the  opinion  of  the  appellate  court.  On  a  second 
appeal  this  was  held  to  have  been  error,  the  court  saying: 

"The  court  below  erred  in  disposing  of  the  case  in  this  summary 
manner.  The  judgment  and  the  order  denying  a  new  trial  were 
reversed  by  the  supreme  court  upon  the  former  appeal.  This  made 
it  necessary  to  try  the  ease  again  in  the  superior  court.  The  error 
which  made  it  necessary  to  reverse  the  case  was  an  error  of  law 
occurring  upon  the  trial,  consisting  of  a  ruling  of  the  court  as  to 
the  validity  of  a  deed  offered  in  evidence.  The  plaintiff  could  not 
prevail  without  offering  evidence  in  support  of  his  controverted 
allegation  of  ownership,  and  the  court,  in  this  method  of  procedure, 
gave  him  judgment  without  any  evidence  whatever," 

The  same  rule  applies  to  the  reversal  of  an  order  denying  a  mo- 
tion for  new  trial ;  that  is  to  say,  a  general  order  of  reversal  sends 
the  case  back  for  a  new  trial  on  all  the  issues.    In  this  regard, 

It  U  Cal.  303;  aod  look  at  CoTdiei  v.  Winder,  34  Cal.  272;  Myen  r. 
V,  6ekl<m,  IS  CaL  S80.  UcDoti«ld,  68  Cal.  16i,  6  Pfte.  SOO. 

I*  39  Cal.  S45.    See,    sUo,    Hen      .  !*■  155  Cal.  GIQ,  101  Pac  910. 
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Wallace,  C  J.,  delivering  the  opinion  in  Irwin  v.  Towne,"  said : 
"la  reversiag  the  order  denying  the  motion  (or  a  new  trial,  an 
opinion  was  filed  in  which  a  construction  was  given  to  the  descrip- 
tive calls  in  the  deed  under  which  the  plaintiff  claimed,  bat  the 
opioioQ  intimated  nothing  as  to  what  particular  proceedings  were 
to  be  had  on  the  return  of  the  cause  to  the  court  below.  It  con- 
cluded as  followa:  'Order  denying  a  new  trial  reversed,  and  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion.' 
Had  the  conrt  below  sustained  the  motion  of  the  plaintiff  for  a  new 
trial,  no  question  could  have  arisen  as  to  the  proceedings  to  follow 
in  the  case.  Had  no  appeal  been  taken  from  such  an  order,  a  new 
trial  must  have  been  the  result,  unless  the  plaintiff  had  dismissed 
the  action.  The  order  of  this  court  reversing  the  order  denying 
the  motion,  and  remanding  the  cause  for  further  proceedings  la 
accordance  with  the  opinion  filed,  places  the  case,  in  point  of  the 
mere  procedure  to  he  followed  in  the  same  situation  as  though  the 
conrt  below  had  itself  directed  a  new  trial,  for,  as  we  have  said, 
there  is  nothing  to  be  found  in  the  opinion  filed  which  would  indi- 
cate that  the  proceedings  to  be  had  should  be  different  from  the 
proceedings  in  any  other  case  in  which  an  application  for  a  new 
trial  had  been  allowed." 

This  principle  has  been  followed  invariably.***  Aa  stated  below, 
the  reversal  of  an  order  leaves  the  proceedings  where  they  were 
when  the  order  was  made,  and  unless  there  is  something  in  the  opin- 
ion of  the  court  restricting  the  operation  of  the  words  "reverse" 
and  "remand,"  the  trial  conrt  must  proceed  as  though  the  order 
had  not  been  made.'*"  If  an  order  denying  a  new  trial  is  reversed 
and  remanded  without  anything  to  restrict  the  operation  of  those 
words,  nothing  remains  to  be  done  except  to  retry  the  case.  If  such 
an  order  is  afOrmed,  judgment  should  be  entered  upon  the  verdict 
or  findings  made.    If  the  order  is  one  granting  the  motion,  and  it 

1*  43  Cat.  23.    But  «  revenal  of  Kjen  v.  UcDonald,  68  Cftl.  16S,  S 

AD   order  granting   a  iwv  trial  im-  Pae.  S09;  WestaU  v.  AltaehuU,  126 

plies  a  dlrsGtioQ  to  the  eOQrt  bdow  CaL    165,    58    Pac.     458;    Eadea   v. 

to  deny  tbe   motion,  unlew  express  Trowbridge,    143    Cal,   25,     76     Pac. 

directions    are   given    in    regard    to  714;   and   cases   cited   in   last  para- 

the    matter.     Ths    passing   upon    the  graph    of   section,    note    21a   et   seq. 

motion  after  SDch  reversal  is  a  mere  See,   also,   cases   eited   in   note   14«, 

form,   for   it    is   to   be    heard   upon  below. 

the  same  record,  and  tbe  rule  as  to  i«>  8ee    Hjen   v.   McDonald,    68 

the  law  of  tbe  ease  applies.  Cal.  165,  S  Pac.  809;  Eades  v.  Trow- 

iM  See  Chsjidler  v.  People's  Sav  bridge,  143  Cal.  £5,  76  Pac.  714. 
ings  Bank,  06  CaL  498,  4  Pac.  502; 
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is  reversed,  entry  of  judgment  is  in  order.  If  affirmed,  ft  retrial  is 
necessary.'** 

Because  of  statutory  enactment,  the  rule  is  slightly  different  in 
criminal  practice.  Section  1262,  Penal  Code,  provides  for  the  dis- 
charge of  a  defendant  in  cases  where  judgments  of  conviction  are 
reversed  without  express  directions  for  retrial.'**  Otherwise,  the 
rule  is  the  same  as  in  civil  cases.  Upon  the  reversal  of  a  judgment 
and  order  denying  a  motion  for  a  new  trial,  the  case  stands  as 
though  DO  trial  has  been  held,  and  defendant  is  at  once  put  upon 
his  plea  of  not  guilty.'** 

But  although  a  general  order  of  reversal  sends  the  case  back  for 
a  retrial  on  all  the  issues,  the  retrial  must  be  in  accordance  with 
the  l^al  principles  laid  down  upon  the  first  appeal  if  the  same  case 
is  made  by  the  evidence ;  for,  as  has  been  explained,  such  principles 
constitute  the  law  of  the  case.'*  But  the  parties  may  introduce  new 
evidence,  calling  for  the  application  of  different  legal  principles,** 
and  may  even  (upon  good  cause  shown)  change  the  issues  made  by 


iM  Where  an  order  granting  a 
new  trial  has  been  reversed,  it  la 

the  duty  of  tbe  trial  court  to  enter 
judgment  at  once  in  accordance 
with  the  verdict  or  findings.  It 
has  DO  jurisdiction  to  do  anything 
else.  It  can  entertain  no  new  plea, 
and  can  take  no  action  whatever 
except  to  enter  the  judgment  ap- 
propriate to  the  verdict  or  findings. 
Any  other  action  or  any  order  or 
judgment  other  than  such  a  judg- 
ment would  be  null  and  void.  Peo- 
ple T.  Woodi,  S4  Cal.  412,  23  Pae. 
1119.  The  reversal  of  an  order 
netting  aside  a  verdict  under  sec- 
tion 662,  Code  of  Civil  Procedure, 
leaves  tbe  proceedings  where  they 
were  when  tbe  order  was  made. 
The  party  in  whose  favor  the  ver- 
dict was  rendered  is  entitled  to 
entry  of  judgment  thereon,  and  his 
adversary  may  then  appeal  there- 
from in  the  usual  way.  Eades  v. 
Trowbridge,  149  Cal.  25,  78  Pae. 
714. 

And  see  eases  cited  below,  note 
Sla  et  seq. 

114  See  People  T.  Hardiseon,  61 
Cal.  378;  People  v.  Lee  Look,  143 
Cal.  219,  7«  Pae.  1028. 


!*•  People  T.  Uooney,  132  Cal.  13, 
63  Pae.  1070. 

'■  See  section  291,  Baf0.  In 
Chandler  v.  People's  Sav.  Bank  65 
Cal.  498,  4  Pae.  502,  it  was  said: 
"The  court,  having  reversed  tbe 
judgment  because  the  testimony 
was  insufficient  to  sustain  the  find- 
ing on  any  material  point,  cannot 
direct  what  judgmeut  should  be  en- 
tered. If  it  did  this,  it  would  be 
finding  facts  which  it  has  no  au- 
thority,to  do.  That  is  the  provinee 
of  the  court  below,  with  which  this 
court  cannot  interfere.  Where,  un- 
der such  circumstances,  tbe  cause 
is  remanded  for  further  proceed- 
iDgs,  unless  the  order  of  this  court 
is  restricted,  the  causa  goes  back 
....  to  be  retried,  subject  to  the 
views  expressed  by  this  court." 
But  if  no  further  or  other  evidence 
is  introduced,  it  would  seem  to  be 
tbe  dut^  of  the  trial  eourt,  br  ao 
appropriate  instruction,  to  direct 
a  finding  the  other  way. 

IS  See  section  291,  and  Kimball 
V.  Seraple,  25  Cal.  4SS;  Sneed  v. 
Osborn,  25  Cal.  628,  629;  Byan  r. 
Tomlinson,  39  Cal.  645;  Miteball  t. 
Davis,  23  Cal.  383. 
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the  pleadings.*'    And  in  such  case  the  rale  as  to  the  law  of  the  case 
has  no  application.** 

It  is  to  be  noted,  as  a  matter  of  conFse,  that  no  issne  can  be 
retried  affecting  the  interest  of  any  partj  to  the  action  who  was 
not  a  party  to  the  appeal.  In  Little  t.  Superion  Court'"  a  writ 
of  prohibition  was  issued  to  prevent  such  action.  The  appeal  was 
prosecuted  fay  one  of  the  defendants  from  an  adverse  judgment 
upon  a  question  of  s  priority  of  mortgages.  The  codefendants 
were  not  made  parties  to  this  appeal,  but  u[K>n  a  reversal  the 
court  proceeded  to  retry  all  the  issues  involved.    This  was  held 


3.  The  Reversal  of  a  Judgment  or  Order  Reverses  Every  Pro- 
ceeding  Dependent  upon  It. — The  old  Practice  Act  expressly  pro- 


it  Phdui  T.  San  FnncUeo,  B  OaL 
15. 

1*  Meeks  v.  B.  P.  B.  B.  Co.,  66 
CbI.  513,  38  Am.  Bep.  67;  and  ae* 
section  2&1. 

Aa  already  noted,  the  pbraae  di- 
reoting  ttie  trial  court  "to  take  such 
other  and  furtbw  procaedinga  in 
the  matter,"  etc.,  does  not  alter 
this  condition.  In  Bull  t.  Bankin, 
£3  Okl.  801,  101  Pac.  1105,  where 
not  onlj  the  supreme  court  of  Ok- 
lahoma, but  the  supreme  court  of 
the  United  States,  had  passed  upon 
some  branch  or  featare  of  the  liti- 
gation,  in  sending  it  back  for  re- 
trial, the  supreme  court  of  Okla- 
homa, said: 

"Where  a  eajise  is  reversed  and 
remanded  by  the  supreme  court 
with  directions  to  the  trial  court 
to  'take  such  other  and  further 
proceedings  in  the  matter  as  shall 
accord  wkh  said  supreme  court 
opinion,  it  stands  in  tna  court  be- 
low the  same  as  if  no  trial  had 
been  had.  Pleadiogs  con  Id  be 
amended,  aupplemeDtarj  pleadings 
filed,  and  new  issaes  formed  under 

proper      restrictions If     the 

parties  could  amend  their  pleadings 
in  such  a  WSJ  as  to  conform  to 
the  views  of  the  supreme  court  in 
relation  to  the  allegation  of  facts 
necessary  to  entitle  them  to  tho 
relief  sought,  they  ought  not  to 
be  deprived  of  that  right  merely 
because  they  and  the  trial  court 
had  previously  been  in  error  as  to 


the  theory  of  the  case.  The  court 
below,  in  justice  to  the  parties, 
should  permit  such  ameudments 
upon  such  terms  as  to  costs  as  it 
thought  just,  and  it  was  reversible 
error  to  refuse  to  do  so."  See,  also, 
Consolidated  etc.  Co.  v.  Burn  ham, 
B  Okl.  514,  SS  Pac.  054,  where  it 
was  held  that  when  a  judgment  is 
reversed  and  the  cause  remanded 
generally,  the  cause  stood  the  same 
as  if  no  trial  had  been  had. 
Pleadings  could  be  amended,  supple- 
meutary  pleadings  filed,  and  new 
issues  formed,  under  proper  restric- 
tions," etc.  To  this  role  there  is 
but  a  single  exception,  viz.,  where 
there  is  an  issue  of  fact  already 
determined  by  an  agreed  statement 
of  facts,  such  issue  cannot  be  inter- 
fered with.  Obviously,  therefore, 
the  direction  of  the  appellate  court 
"to  take  such  other  and  further 
proceed  ioga,"  etc.,  means  no  more 
than  that  the  parties  must  begin 
anew  from  the  initiation  of  the 
former  trial,  and  proceed  according 
to  law,  avoiding  former  errors.  To 
this  extent,  therefore,  it  may  be 
said  that  tbq  rule  of  the  law  of  the 
ease  does  not  apply,  but  not  other- 
wise. The  former  result  of  the 
trial  is  nugatory,  but  the  proceed- 
ings must  assuredly  be  in  accord- 
ance with  the  determination  of  the 
appellate  court  with  reference  to 
previous   erroneous   rulings   or   ded- 

ita'  74  CaL  219,  IS  Pae.  731. 
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Tided  that  where  i  jud^^ent  or  order  is  reversed,  the  eonrt  "maj' 
set  aside  or  confinn  or  modify  any  or  all  of  the  proceediags  sub- 
sequent to  or  dependent  apon  such  judgment  or  order."  "  These 
words  were  omitted  from  the  provision  of  the  Code  of  Civil  Pro- 
cedure.*°  Probably  the  omission  was  because'  the  words  were  bd- 
perfluoua,  and  because  they  might  be  taken  to  imply  that  some 
aflSrmative  action  of  the  court  was  necessary. 

In  McQarraban  v.  Maxwell,"  where  the  court  below  gave  judg- 
ment for  the  plaintiff  in  ejectment,  and  at  the  same  time  made 
a  decree  perpetually  staying  the  commission  of  waste  by  him,  it 
was  held  that  the  reversal  of  the  judgment  in  ejectment  on  the 
ground  that  the  title  was  in  the  defendant  had  the  effect  of  setting 
aside  the  decree  aa  t«  waste,  although  do  special  mention  of  it 
was  made. 

But  the  effect  of  the  reversal  does  not  extend  beyond  the  pro- 
ceedings which  depend  upon  the  portion  reversed,  where  a  part  of  a 
judgment  only  is  reversed,  leaving  another  part  nnaflected  by  the 
judgment  of  reversal.  Thus  in  Batchelder  v.  Brickell,"'  where  a 
foreclosure  judgment,  containing  a  deficiency  clause,  was  reversed 
as  to  the  latter,  it  was  held  that  a  sale  of  the  property  covered 
by  the  mortgage  and  judgment  of  forecloaare  was  not  affected,  and 
would  be  allowed  to  stand. 

4.  The  Effect  of  Judgments  of  Reversal  upon  Subsequent  Pro- 
ceedings in  the  Trial  Court — Effect  of  Judgments  of  4;^r)na?»ce. — 
The  reversal  of  the  judgment  leaves  the  litigation  in  the  situation 
it  was  in  prior  to  entry  thereof.  The  parties  are  in  the  same 
position  aa  if  no  judgment  had  been  rendered,"*  "'When  the 
order  ....  was  reversed,  it  no  longer  had  any  vitality  or  force, 
and  the  result  was  to  leave  the  proceeding  where  it  stood  before 
that  order  was  made."*"  'When  a  decree  is  reversed,  it  is  vacated, 
and  the  matter  stands  "as  though  no  decree  had  ever  been 
made.""*  ""When  the  order  of  the  snpreme  court  in  the  case 
of  London  etc.  Bank  v.  Bandmann,  120  Cal.  220,  was  made,  re- 

"  See  section  309,   pott.  have  been  let  aaide,  under  the  well- 

*"  Sections   53    &nd   BS7,   Code   of  established     rule.     See     B^mhart    t. 

Civil   Procedure.  Edwards,   128  Cal,  578,  81  Pac.  176. 

SI  28  Cal.  87.  •'!>  Carpy  T,  Dowdell,  131  CaL  4», 

*>»  75  Cal.  374,  17  Pae.  441.    Ai  63  Pae.  780. 

tg     restitution    upon     reversal,    aee  "'  Sstate    of    Mitebell,    126    CtL 

section  SCO,  post.    Had  the  reversal  £48,  58  Pae.  649. 

ertended  to  the  reversal  of  the  jodg-  *'*  Aahton     v.     Hejdeofeldt,     1S4 

ment  for  toredoBure,  the  sale  most  Cal.  14,  S6  FkC  624. 
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veniag  the  judgment  of  the  court  helow,  that  judgment  was  forth- 
with vacated,  and  until  action  was  taben  by  the  court  below  in 
pursuance  of  the  mandate  to  enter  another  judgment  in  accord- 
ance with  the  opinion  of  the  supreme  court,  there  wa«  no  judg- 
ment in  existence  in  the  case,""' 

Nor  is  the  effect  essentially  otherwise  even  though  the  judgment 
of  reversal  may  be  accompanied  with  modifying  words.  In  the 
case  of  Cowdery  v.  London  etc.  Bank,'"  already  cited  in  this  con- 
nection, it  was  held  that  the  legal  effect  of  a  reversal  of  the  judg- 
ment with  directions  to  enter  judgment  in  accordance  with  the 
view  expressed  is  to  vacate  the  decree  so  reversed,  and  leave  it 
as  if  it  bad  never  been  rendered,  although  the  mandate  is  19  form 
a  modification,  and  the  trial  court  has  received  no  specific  direc- 
tions as  to  the  particular  form  of  modified  decree  authorized.  It 
was  further  said  that  the  appellate  court  might  have  modified 
the  decree,  but,  as  it  did  not,  no  vitality  ia  left  therein  for  any 
purpose,  and  a  new  decree  must  be  entered.  The  case  atands  aa 
an  action  pending  with  final  judgment  remaining  to  be  entered. 

The  lower  court  must  enter  a  new  judgment — not  a  modified 
one.  A  nunc  pro  tunc  order  made  for  the  purpose  of  preserving 
the  validity  of  a  sale  of  mortgaged  premises  under  the  decree  so 
reversed  is  utterly  void.  There  is  no  power  in  the  trial  court  to 
do  any  act  that  will  breathe  vitality  into  the  reversed  judgment, 
whereby  such  an  order  might  be  supported;  or,  to  make  the  new 
judgment  relate  back  so  as  to  preserve  such  vitality,  for  the  pur- 
pose in  question,  or  any  other.  As  stated  in  the  opinion  of  the 
supreme  court,  "that  judgment  was  vacated  by  the  reversal;  it 
was  'as  if  never  rendered,'  and  there  was  nothing  in  existence  to 
modify."*'* 

The  reversal  of  an  order  granting  a  new  trial  reverses  the  jndg- 
ment,"  and  the  affirmance  of  an  order  granting  a  new  trial  vacates 
the  judgment  (if  one  has  been  entered),  and  an  appeal  therefrom 
should  be  dismissed ;  **■  but  the  reversal  of  an  order  granting  a  new 
trial  leaves  the  verdict  and  judgment  standing.'* 

"•  Cowdery  v.  LondoD  etc  Bank,  »«  Bm    Kow«r  v.  Olack,    S3    C»l. 

139  Cal.  298,  96  Am.  St.  Bep.  115,  407;  and  see  eoDcurriDg  opinion  of 
73  Pac.  19e.  Bhodea,    J.,    In    Martin    y.    Matfleld, 

«.«  139  Cal.  298,  96  Am.  St.  Bep.  ".ST'^^'^^f  T.T^l^^' ^*'- 

11.1    IX  Pac    lOfl  °^^   ^"^^   ^■"^   °'   Savinga  t. 

115,  73  l-ac.  196.  3^^   g,   Madera,    121    Csl.   643,    H 

»c  Cowdery  v.  London  etc.  Bank,  Pac.  85. 

139  Cal.   298,  9S  Am.  St.  Bep.   IIS,  >■  See  Pierce  v.  Birkholm,  110  Cal. 

78  Pm.  196.  669,  43  Pae.  205,  tot  t,  consideTation 
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Where  one  party  appeals  from  the  jadgmeat  and  the  other  party 
appeals  from  the  order  graotiiiff  a  new  trial,  and  the  latter  is 
affirmed  on  appeal,  it  is  not  necessary — ^it  is  nselen — ^to  consider 
an  appeal  from  the  judgment.** 

§  300.  Kestdtntion  on  Bevenal.--Section  345  of  the  Practice 
Act  of  1851'  provided,  among  other  things,  that  "  ....  when 
the  judgment  or  order  is  reversed  or  modified  the  appellate  court 
may  make  complete  restitution  of  all  property  and  rights  lost  by 
the  erroneous  judgment  or  order.  ....  "  This  provision  stood 
until  the  adoption  of  the  Code  of  Civil  Procedure.  A  «milar 
provision  was  contained  in  section  8  of  the  "act  concerning  courts 
of  justice  ia  this  state  and  judicial  officers.""  And  concerning 
this  provision  it  was  held  in  Farmer  v.  Rogers*  that  it  did  not 
authorize  the  court  to  interfere  with  the  rights  of  third  parties 
who  bad  purchased  under  the  judgment.  This  rule  was  incorpo- 
rated in  section  957  of  the  Code  of  Civil  Procedure  as  amended 
in  1874,*  which,  after  such  amendment,  read  as  follows:  *• 

"See.  957.  "When  the  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution  of  all 
property  and  rights  lost  by  the  erroneous  judgment  or  order,  so 
far  as  such  restitution  is  consistent  with  protection  of  a  purchaser 
of  property  at  a  sale  ordered  by  the  judgment,  or  had  under  process 
issued  upon  the  judgment,  on  the  appeal  from  which  the  proceed- 
ings were  not  stayed;  and  for  relief  in  such  cases  thft  appellant 
may  have  bis  action  againat  the  respondent,  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after  deducting 
therefrom  the  expenaes  of  the  sale " 

The  sections  above  quoted  empower  the  supreme  court  to  order 
restitution  in  proper  cases  as  a  part  of  its  judgment,  or  upon 

of   the   effect   of  an   order   granting  *  Prior   to    1874   the    provirion   of 

tbe   motion;    aod   see   sectioa   S,   for  the   code   wat    the   aame   aa   tbat   of 

more  detailed  vien  of  tbe  lubject.  the  old  Praetics  Act  above  quoted. 

M  McCarty     v.     Southern     Pacifle  *'  CorrespoEdiog       proviBiouB       of 

Co.,  144  Cal.  677,  78  Pac.  260.  ""S''  "oea  are  to  be  found  in  »«e- 

,  T loKi    „„    mK    inB  t'on  *8E5,  Beviaed  Codes  of  I^ho; 

1  I«w»  1851,  pp.  105,  106.  „^^^^  „'j9_  B^^j^^j  f^^^  ^^  jj^^', 

*  See  LawB  of   1853,   p.   288.     The  tana    (section    1743,    Code    of   Ciril 

provision  of  Beetion  8  above  referred  Procedure) ;  section  558,  Lord's  Ore- 

to  wBB  omitted  from  the  act  of  1803,  gon  Laws;  section  1748,  Hem.  A  BaL 

■which  took   the   place   of   the   act   of  Code   of   Washington   {section   t5i«, 

1853.     See  Laws  of  1883,  p.  333.  Bal.   Code);    seotion   5121,   Compiiad 

■  10  CaL  335.  Statutes  of  Wyoming, 
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awtioii,*  without  putting  the  party  to  the  expense  end  trouble  of 
aitother  actioo.**  As  above  stated,  however,  this  cannot  be  done 
aa  against  third  parties  who  have  purchased  under  the  judgmeut. 
But  in  Reynolds  v.  Harris,'  where  the  plaintiff  himself  purchased 
at  the  execution  sale,  and  afterward  afsigued  both  the  sheriff's 
certificate  and  the  judgment  to  a  third  party,  it  was  held  that 
such  party  stood  in  the  same  position  aa  the  plaintiff,  and  that 
restitution  could  be  ordered  aa  to  him. 

If  restitution  be  not  ordered  by  the  supreme  court  it  may,  in 
proper  cases,  be  directed  by  the  court  below/  For  it  has  been 
held  that  the  power  of  the  supreme  court  is  not  exclusive  of  the 
power  of  the  court  below.' 

In  the  event  of  the  reversal  of  an  order  of  restitutiou  the  ap- 
pellant is,  in  turn,  entitled  to  be  restored  to  the  position  he  oc- 
cupied with  reference  to  the  property,  prior  to  execution  of  the 
writ.** 

The  right  of  restitutiou  under  this  sectioo  cannot  be  precluded 
against  the  losing  party  by  the  enforcement  of  the  judgment  prior 
to  appeal,  any  more  than  the  right  of  appeal  can  be  nullified  by 
enforced  satisfaction.  The  right  of  appeal  and  of  restitution  upon 
reversal  go  hand  in  hand,  and  cannot  be  destroyed  or  disturbed 
by  any  adversary  proceeding  on  the  part  of  the  successful  litigant.'* 

Section  957,  Code  of  Civil  Procedure,  is  not  mandatory  in  its 
terms,  but  the  power  conferred  thereby  is  to  be  «ercised  when  the 
eircumstauces  of  the  case  call  for  the  exercise  of  a  judicial  dis- 
cretion," 

It  is  not  within  the  scope  of  this  treatise  to  ^ve  the  law  which 
governs  actions  to  obtain  a  restitution.* 

i  But  in   all   probability  cceb   mo-  Hamer,   IS  Cal.   3S0;    also  bm   He;- 

tioD  would  have   Us   be   made  before  denfeMt  v.  Superior  CouTt,   117   Cal. 

the  iBBuauce  of  fbe  remitttlur.  348,  4S  I^e.  210. 

ta  As  to  the  extent  of  the  powei,  i  gee  Reynolda  v.   Harrii,   14  Cil. 

•ee   generally   Stockman   v.   RiTsnide  gag,  76  Am   Dee    469 

L.  k  I.  Co.,  64  Cal.  57,  28  Pac.  116;  ^  -g  ^       ^.      ...  -.      . 

Ei  parte  MorriB  &  Johnaon.  ft  Wall,  „ J"  ^/.^  *■  ^r'*'  ^"=  ^'^  ^"2,  88 

605,  19  L.   ed.   798,     Also  Hewitt  v,  *^'"'  "'''■ 

Dean,  91  Cal.  817,  25  Am.  St.  Bep.  ""  Kenoey  t.   Parka,   120   CaL   24, 

227,  28  Pac.  93.  52  Pac.  40. 

•  14   Cal.   688.     The   reetitntion  in  "  Spring   Valley   Water   Works   t. 

this   ease   was   ordered  hj   the   coart  Driokhoiue,  BS  Cal.  222,  30  Pac.  21S. 

below  upon   motion.  »  As     to    persons    oTwr   wliom    the 

'  Reynolds  v.  Harris,   14  Cal,  668,  power  may  be  eserelsed,  see  general^ 

70  Am.  Dec.   459;   and  look  at   Pico  Ex  parte  Morris  A  Johnson,  9  Wall. 

r.  Cnyas,   4S    Cal.   642;    Kennedy   v.  605,  19  L.  ed.  799. 
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§  300a.  De  Hinimif  Non  Curat  Lex.— The  jadgment  of  a 
ttui  priiu  court  will  not  be  TeTeised  where  the  amoo&t  involved 
u  infinitesimal  hy  comparison  with  the  labor  and  expense  of  > 
new  trial  resulting^  from  Buch  reversal,  nor  where  the  damages  to 
be  remvered  are  merely  nominal — damnum  absque  injuria.  Sach 
is  the  rule  or  maxim,  de  minimia  non  curat  lex.  Errors  in  such 
cases  will,  as  a  rule,  be  disregarded,  as  immaterial.^ 

To  this,  as  to  all  other  rules,  there  are  exceptions.  Thos,  where  an 
injury  itself  of  so  little  consequence  as  to  be  incapable  of  measure- 
ment by  a  money  standard,  is  of  a  permanent  character,  threaten- 
ing, if  allowed  to  continue,  to  create  an  easement  upon  the 
inheritance;  or,  even  though  such  threat  be  absent,  where  the 
act  complained  of  is  a  noisance  per  te,  relief  will  be  granted,  not- 
withstanding the  low  estimate  of  the  danmge  involved.*  So,  where 
the  action  is  cme  against  the  directors  of  a  corporation,  and  in 
behalf  of  the  stockholders,  although  the  amount  of  interest  shown 
be  small,  iu  such  a  ease,  authorized  b;  an  act  of  legislature,  the 
law  "does  care  for  small  things."*  So,  also,  an  exception  was 
held  to  exist  in  the  matter  of  a  small  excess  in  a  sale  for  taxes, 
the  conrt  saying  that  it  was  the  void  sale  and  not  the  amount  in- 
volved that  was  the  thing  in  controversy.* 

It  is  probable  that  the  rule  applies  only  in  actions  ex  contractu, 
and  not  to  actions  ex  delicto.  In  any  event,  it  has  been  held  not 
to  apply  to  actions  for  libel,  or  to  nominal  damages  therefor.  In 
Lick  V.  Owen,*  upon  this  point,  the  oourt  sud: 

"The  rule  may  possibly  be  as  stated  in  actions  ex  contractu,  when, 
for  the  technical  breach  of  a  contract,  the  court  can  see  that, 
as  matter  of  law,  the  plaintiff  would  be  entitled  to  only  nominal 
damages.  But  in  an  action  for  libel  the  question  of  damages  is 
for  the  jury,  and  the  oourt  cannot  assume,  as  matter  of  law,  that 
the  pluntiff  is  entitled  to  only  nominal  damages." 

1  Wilson  7.  UeEroj,  25  Cal.  174;  ■  Bee  Bieh&rda  v.  Dower,  U  Od. 

Wolff  V.  FroBser,  73  Cal.  S19,  14  Pbc.  Q2,   ZS   Pm.    113,   and    euem    eit«l; 

B92;  Moore  t.  Bojd,  74  Cat.  189,  IS  aod  Learned  v.   Caatle,   78   Cal.  454, 

Pac.  670;  HcAllUter  t.  Clemeot,  75  18  Pftc  672,  21  Pae.  11,  and  turn 

Cal.    183,   16   Pac.   775;    Kullmon   v.  cited. 

Qieenbaum,  92  Cal.   403,  27  Am.  St.  ,  - .     _    „ ^^    __,     „, 

Rep.  ISO,  28  Pac.  674;   Clark  ,.  Col-  ».  p^"°;?^  ^-   ^°*^   »2   CaL   603, 

lier,  100  C&L  257,  34  Paa.  677;  Ken-  '"  '^^  °^- 

Yon  V.  W.  V.  Tel.  Co.,  100  Cal.  454,  *  Miller  v.  TTifliann,  135  CaL  184, 

35  Pac  75 ;  Toi  v.  Mackay,  125  Cal.  ^^  Pac  788. 

64,  57  Pac.  67S;  McDougal  v.  Fuller,  ■  47   Csl.   252;   and   »ee   Tkylor  T. 

148  CaL  521,  83  Pae.  701.  Hearat,  107  CaL  202,  40  Pac  398. 
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The  leason  for  the  exception  would  certainly  apply  to  the  qaes- 
tkm  of  damages  in  all  other  actions  founded  upon  tort. 

§  SOOb.  Moot  Qnestiona. — Mere  moot  questions  -will  not  be 
considered  or  decided  by  appellate  coarta,^  Such  qnestiona  are 
made  up  for  submiasion,  and  the  partieft  to  the  record  are  not 
actually  adverse  in  interest.  Neither  the  supreme  court  nor  the 
district  courts  of  appeal  were  organized  for  the  purpose  of  answer- 
ing questions,  no  matter  how  large  a  portion  of  the  population  of 
the  state  may  be  curious  to  know  the  answers  thereto.  Such  courts 
sit  only  for  the  purpose  of  deciding  real  oontroTeisies.*  "The 
demands  of  actual  practical  litigation  are  too  pressing  to  permit 
the  examination  or  discnasion  of  academic  questions.  ...."* 

Section  1138  of  the  Code  of  Civil  Procedure  mahes  provisioQ 
for  the  healing  and  determimtioD  in  advance  of  questions  "in 
difference,  which  might  be  the  subject  of  a  civil  action,"  but  it 
is  to  be  noted  that  there  must  be  an  afBrmative  showing  by  aver- 
ment under  oath  that  the  controversy  is  real,  and  the  proceedings 
entered  into  in  good  faith,  for  the  purpose  of  the  ultimate  determin- 
ation of  the  legal  rights  of  the  parties.  Cases  ansing  under  this 
section  will  be  reviewed  by  appellate  courts  as  appeals  in  ordinary 
cases  arising  in  course.*  But  the  parties  must  be  interested,  and 
authorized  and  capable  of  litigating  the  question  involved.** 

1  niinolt   T.  t  S.  Bank  t.  Fftciile  SB  Pae.  900;  Skinner  t.  Santa  HoM, 

By.  Co.,  116  Cal.  2SS,  47  Pm.  00.  lOT  Cat.  464,  40  Pae.  742,  20  L.  B. 

I  See  People  t.  Wallaee^  91  Cal.  A.   912;    Los   Angelec  t.   Lean  ete. 

S35,  27  Pae.  T6r.  Co.,  109  Cal.  396,  42  Pae.  149;  Uar- 

1  Mendocino   Co.   v..  Pet«n,   S   Cal.  ket   Street  By.  t.  Eellman,   109  Cal. 

App.    34,    82    Pae.     1124.     And     lee  571,   42   Psc.   22S;    Wlute  y.   Cbrke, 

Streator    t.    LinKott,    153    Cal.    285,  Itl  Cal,  425,  44  Pem.  164;   McHenrj 

95  Pae.  42,  uliere  the  nipreme  court  r.  Dinrner,  116  Cal.  20,  47  Pae.  779, 

Mid:    "This  court  nill  not  undertake  40  L.  B.   A.   737;   Board  of   Ednca- 

to   decide   abatraet   qu««tioiis   of   law  tdon   v.   Qrant,   118   Cal.   39,   50   Pae. 

at  the  reqaeet  of  a  pert?  who  abows  no  S;  Bailey  v.  Jobneon,  121  Cal.  562, 

■nbstantial  right  that  can  be  affected  S4   Pae.   80;    Kiernan   t.    Swan,   131 

by  a  decision  either  waj."  Cal.  410,  63  Pae.  768;  Dodge  t.  City 

*  The     following     oaaea     illustrate  and    County   of   San   Prancisco,    135 

the    application    of    this    provision:  Cal.    512,    67   Pae.     973;     Humboldt 

Collins  V.  Lean,  66  Cal.  2S4,  9  Pae.  Co.   v.  Stem,   136  Cil.   63,   6S   Pae. 

173;  Csnnon  v.  Handley,  72  Cal.  133,  324;    San    Francisco   Lnmber    Co,   v. 

19  Pae.  3IE;   San  Diego  t.  Gianniss,  Bibb,    139    Cal.    325,    73    Pae.    864; 

77    Cat.    Ell,    19    Pae.    875;    Prince  San  Diego  t.  Schwartz,   145  Cal.  49, 

T.  Fresno,  SS  Cal.  407,  26  Pae.  606;  78   Pae.    231;    Matter   of   De   Lucca, 

Green  v.  Fresuo,  BS  CaL  329,  30  F&c.  146  Cal.   110,  79  Pae.  853;   Los  An- 

S44;    In    re    Wetmore,    99   Cal,    146,  gelea   Co.   v.   Kellogg,    J46   Cal,   590, 

33    Pae,    769;     Woodward    t.    Fruit-  80  Pae.  861, 

vale  ete.  Dist.,  99   Cal.   554,  34  Pae,  **  Bailey  t.  Johnson,  121  Cai  562, 

239;  Derby  t.  Modesto,  104  Cal.  SIS,  61  Pae.  80. 
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Akin  to  moot  questioiia,  so  called,  are  qaestions  arising  out  of 
litigation  that  has  become  merely  abstract,  the  detenninatioQ  of 
which  would  be  vain  and  frlTolous.  Thus  where  the  suit  was  for 
an  injunction  to  restrain  a  stockholder  of  a  corporation  from  vot- 
ing his  stock  at  a  corporation  election,  it  was  held  to  be  an  abstract 
question  on  appeal,  after  the  election  had  been  held.*  So  in  a 
proceeding  to  annul  the  Appointment  of  a  receiver,  the  question 
became,  after  the  discharge  of  the  receiver,  a  mere  moot  question, 
the  determination  of  which  by  the  appellate  court  would  be  vain 
and  frivolous.*  With  reference  to  such  questions,  of  which  it 
was  said  that  their  consideration  was  within  the  maxims,  lex  nH 
frustra  facit,  and  lex  neminem  cogit  ad  votw  aeu  inutUia,  the 
court  in  Foster  v,  Smith '  said,  quoting  from  a  New  York  case :  • 
"The  demands  of  actual,  practical  litigation  are  too  pressing  t» 
permit  the  examination  or  discussion  of  academic  questions." 

So  in  Moore  v.  Morrison,'  which  was  a  proceeding  in  mandate  to 
oompel  a  county  auditor  to  draw  his  warrant  for  a  sum  of  money 
in  settlement  of  a  demand  against  the  county  which  had  been  duly 
allowed  and  ordered  paid  by  the  board  of  supervisors,  after  judg- 
ment against  the  auditor,  appeal  therefrom,  and  order  staying 
proceedings  under  section  1058,  Code  of  Civil  Procedure,  without 
a  supersedeas  bond,  the  auditor  abandoned  his  appeal,  and  drew 
his  warrant  for  the  litigated  demand.  On  a  motion  to  dismiss  the 
appeal  the  district  attorney  contended  that  the  auditor  could  not 
bind  the  county  by  paying  the  demand  voluntarily,  and  the  su- 
preme court  inferentially  agreed  with  him,  but  held  that  the  county 
could  nort;  be  prejudiced  by  the  dismissal  of  an  appeal  that  ought 
under  all  rules  to  be  dismissed,  since  it  was  not  estopped  from 
bringing  an  action  for  the  recovery  of  the  money  so  paid.  The 
motion  to  dismiss  was  granted,  and  on  two  grounda,  close  akin  to 
each  other,  viz.,  because  the  litigation  had  become  stale,  and  be- 
cause the  writ  of  mandate  did  not  issue  to  compel  an  act  that  had 
already  been  performed  in  accordance  with  the  prayer  of  the  peti- 
tion. 

Again,  in  Bradley  v.  Voorsanger,"  where  a  taxpayer  brought 
miit  to  enjoin  the  holding  of  an  election,  where  the  election  was 

*  FoBter  V.  Smith,  115  Cal.  611,  47  ■  In  m  Manning,  139  N.  Y.  448, 

Pae.  591.  34  N.  E.  931. 

.YiMlia    Water    Co.    v.    Superior  l^H'^tAl!  ^  ^Z     103L 

0.,.rt,  120  Cal.  219,  52  Pae.  485.  J,  '^  ^^  J/t^.  ^aJ^iss'S 

T  lis  CaL  611,  47  Pac  591.  430,  67  Pae.  683. 
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held  after  judgment  for  defendant  and  before  tlie  appeal  cwuld 
be  heard,  the  latter  was  dismissed,  becanse  it  was  said  to  raise  a 
mere  moot  qneotion,  and  no  judgment  could  afford  plaintiff  any 
relief. 

So  in  criminal  cases,  where  counsel  for  the  people  confess  error 
and  there  can  be  no  new  trial,  the  court  will  not  determine  ques- 
tions which  are  no  longer  vital.'* 

So  in  a  certain  class  of  cases  arising  in  criminal  proceedings, 
where  the  trial  court  has  advised  and  directed  the  jury  to  acquit, 
the  same  rule  is  applied.  "Jeopardy"  having  attached,  and  there 
being  an  acquittal,  the  determination  of  the  correctness  of  such 
instructions  would  be  futile,'* 

§  800e.  Disposition  of  Oases  Ooncflmlnff  Which  the  Appellate 
Court  il  Equally  Divided. — The  Oonatitution  requires  the  con- 
currence of  four  justices  of  the  supreme  c^urt,  and  three  of  the 
district  courts  of  appeal,  to  pronounce  judgment.  In  cases,  there- 
fore, where  a  justice  of  either  court  is  disqualified,  or  absent,  it 
may  happen  that  no  judgment  can  be  pronounced,  however  im- 
portant the  case  may  be,  by  reason  of  an  equal  division  of  the 
court.  If  such  a  difficulty  should  arise  in  the  district  courts,  it 
may  be  met  by  a  transfer  of  the  case  to  the  higher  court.  But 
when  it  happens  in  the  supreme  court,  the  remedy  is  not  so  simple. 
The  general  role  is  that  when  the  court  is  equally  divided  upon  a 
case,  and  the  conditions  are  such  as  to  render  the  possibility  of  a 
change  in  the  membership  of  the  court  remote,  a  judgment  of 
affirmance  follows  such  a  division,  ex  neceisitate  ret.  The  reason 
of  the  rule  has  been  described,  and  is,  an  ai^ument  ab  tnconven- 
ienti.  There  is  no  other  reason.  In  Luco  v.  De  Toro,*  where  the 
point  arose,  the  court  said: 

"It  is  said  that  if  this  rule  is  not  followed,  the  case  might  be 
continued  for  four  years,  until  a  change  in  the  membership  of  the 
court  occurs;  'and  then,  again,  the  same  condition  of  things  might 
still  continue,  and  this  would  require  a  farther  continuance ;  and 
thus  it  might  happen  that  the  case  would  never  be  decided.'  " 

11  People  v.  LewiB,  127  Cbl.  207, 
69  Pae.  630. 

i»  People  ».  Horn,  TO  Cal.  17;  11 
P»«.  470;  People  v.  Roberta,  114 
CaL  S7,  45  Pac.  1016;  People  v. 
HevTrlkl— lOa 
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In  the  same  case,  at  the  time  the  motion  for  an  affirmance,  nnder 
the  role,  was  made,  it  was  evident  that  at  least  three,  and  poasiblf 
four,  members  of  the  snpreme  coart,  including  the  member  dis- 
qualified in  the  case,  would  give  place,  on  the  batch,  to  their  mc- 
cesBors,  and  the  motion  was  denied  on  the  ground  that  the  prob- 
ability of  a  change  in  the  personnel  of  the  court,  and  a  consequent 
probability  of  a  concurrence  of  the  required  number  to  pronounce 
judgment,  was  not  sufficiently  remote  to  justify  affirmance,  es  necea- 
titaie  r«%.  In  Frankel  v.  Deidesheimer,'  however,  a  differrait  state 
of  facta  existed,  the  probability  of  a  change  was  sufficiently  remote, 
and  repeated  consultations  ended  in  the  same  disagreement,  and 
the  court  thereupon  granted  the  mofiou  to  affirm.  > 

The  rule  doubtless  originated  in  jarisdicti<His  presided  over  by 
judges  holding  for  life,  or  for  terms  so  great  as  to  make  the  prob- 
ability of  a  change  exceedingly  remote.  In  aach  jurisdictions  the 
reason  of  the  rule  is  better  founded,  perhaps,  than  it  is  in  a  juris- 
diction where  changes,  involving  nearly  a  third  of  the  court  every 
two  years,  frequently  occur.  It  ia  at  best  a  rule  of  expediency 
as  heretofore  suggested,  though  resting  in  considerations  of  both 
public  policy  and  private  interest.  The  justice!  who  favor  a  re- 
versal merely  yield  their  views  to  such  connderations,  supported 
by  the  presumption  of  the  correctness  which  may  be  said  to  attach 
to  the  judgment  of  the  lower  court,  waive  whatever  insistence  of 
opinion  may  have  arisen,  and  unite  with  their  aasoeiates  in  affirm- 
ing the  judgment.  In  doing  so  they  do  not  in  any  way  relinquish 
their  convictions.    The  deciuon  carries  with  it  no  dignity  as  a 

I  93    Cal.    73,    Sft   Pm.    794;    and  memben   of   tbo   rapTeme   beneli   b«- 

Me  Santa   Bosa   etc.   Co.   t.   Rulwaj  lieved  that  the  jodgmuit  ought  to  ba 

Co.,  lia  Cal.  436,  4i  Pac.  733;   Mc-  affinnod,  two  that  it  ought  to  be  i«- 

^nlejr   ,.   Brooka,    IB   Cal.    11;    Mc-  vBwed,  and  ono  waa  .UMaamied,  it  wm 

Cracken  v.  Ban  Franciw^  16  Cal.  591}  held,  by  reason  of  the  prorialon  of  tha 

Ayrw  T.   Beniley,   38   <^L   632;    Ou  Conatitntion  (artide  7,ieetion  3)   pit)- 

WM  Co.   y.  Dunn,  8  Pae.  C.  L.  J.  rfding  that  tho  ecncnir^eweof  .Lju.^ 

in    LivMlCT    ,.     Kreba    Hop    Co.  it7°tt^'>^^'^'i^b^''^-:^m^te6«. 

fOr),     112    Pac.    1,   the   Bonrt    waa  eide  any  qnoatioa  before  it,  and  tb*  fnr- 

equally    dirided,    and    the    decree    of  *''«'■  prevision    (article   7,  aeeUon  6) 

the  trial  court  was,   for  that  reason,  requiring  the  eourt  to  render  a  writ- 

afBrmed.    In  Daggs  v.  Daggs  (Arli.),  t**  opinion  in  «ii  months  after  sob- 

lOS    Pac.    458,     the     jnstices    sitting  mission,  that  where  a  majority  of  the 

were    equally    divided,    therefore    the  court  cannot  agree  upon  a  qnestion 

judgment    nas    affirmed    "without    a  before   it  for   detennination   within 

discussion  of  the   assignnMnta  of  er-  six  mostbi  after  the  mbmission  of 

ion  made  by  appellants."  the    rause,   the    same    shall    b«    dia- 

In     Grand    Lodge    t.    Bobbie,    23  missed. 
OU.   479,   100   Pac   S40,   wbero   two 
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jadicial  precedent  It »  sofficieotly  labeled  to  predade  toy  futan 
application  of  it  under  th«  doctrine  of  stare  deciiii.  It  is  noth- 
ing more  than  a  oondoaon  of  the  particular  litigration,  and  amounts 
to  nothing  more  than  a  bar  to  any  further  action  for  the  aame 
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CHAPTER  LL 

BELIEF    IN    EQUITY    AGAINST    JUDGMENTS    AND 
DECREES. 

■  801.    Kind  of  reUef  kfForded— Pnetice  in  Califonik. 

B  302.    Same  lubject  eontinaed — Scope  of  chapter. 

9  303.    CaMt  in  which  relief  may  be  had  in  eqoitj  against  judgmsnta  and 

S  3M.    limitatiosB  upon  the  poiier  of  the  eoort  to  grant  reliet 
S  30fi.     Courta  which  ma;  grant  the  relief, 
I  SOe.    UiacellaneoDB  matten. 

§  SOI.  Kind  (^  ReU«f  Afforded—Practlcs  in  OaUfornla.— One 
of  the  settled*  heads  of  the  jurisdiction  of  the  English  court  of 
chancery  is  the  injunction  of  judgments  &t  law  in  certain  cases. 
The  decree  of  injunction,  however,  did  not  operate  directly  upon 
the  judgment  of  the  court  of  law,  but  only  upon  the  party  in  whose 
favor  it  was  rendered.  This  doctrine  was  put  upon  the  ground 
that  courts  of  law  constituted  a  separate  and  independent  juris- 
diction over  which  courts  of  equity  had  no  control.  The  rule  is 
stated  by  Story  as  follows: 

"As  courts  of  law  constitute  s  jurisdiction  altogether  independ- 
ent of  and  foreign  to  that  of  courta  of  equity,  the  control  which 
courts  of  equity  assume  to  exercise  over  the  judgments  of  such 
courts  is  very  much  the  same  which  it  exercises  over  the  judgments 
of  courts  altogether  foreign  to  the  forum  where  the  court  of  equily 

exists -Equity  never  attempts  to  act  upon  a  court  of  law 

itself,  aiid  does  not  claim  any  supervisory  power  over  such  courts 
or  the  proceedings  therein.  It  acts  solely  upon  the  party,  and 
will  enjoin  him  from  pursuing  any  claim  in  a  court  of  law,  over 
which  the  courts  of  equity  have  a  concurrent  jiu^sdiction,  and  a 
more  perfect  means  of  doing  complete  justice.  This  it  never  at- 
tempts to  accomplish,  after  judgment,  in  a  matter  where  the  court 
of  law  had  concurrent  jurisdiction,  by  declaring  the  judgment  void, 
or  setting  it  aside,  but  only  by  enjoining  the  party  from  proceed- 
ing  And  although  some  of  the  earlier  decisions  look  almost 

like  granting  new  trials  in  equity,  in  regard  to  all  matters  ad- 
Lord    Coke'i    time.    8m 
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judicated  at  law  wher«  there  has  been  surprise  at  the  trial,  or  oewly 
diacoTered  evidence,  the  more  recent  and  better  considered  eases 
will  justify  no  nuch  proposition.  The  new  trial  is  never  granted 
in  terms.  There  can  be  in  no  each  case  anything  like  another  trial 
in  th'fe  court  of  law.  The  case  is  effectually  ended  there.  But 
where  there  was  a  distinct  and  decided  fraud  in  the  proceedings 
by  which  the  judgment  at  law  was  obtained,  as  by  putting  in  testi- 
mony which  the  party  believed  to  be  false ; "  by  giving  no  notice 
of  the  suit,  OP  one  calculated  to  mislead  the  defendant,  and  thus 
deprive  him  of  an  opportunity  to  be  heard  in  the  trial  at  law ;  or 
in  any  similar  mode,  making  the  trial  at  law  fictitious  and  falla- 
cious, and  also  where  the  defendant  at  law,  through  accident  and 
mistake,  and  without  default  in  the  proper  degree  of  watchfulness 
and  care  required  of  careful  men  in  their  own  concerns  of  equal 
importance,  fails  to  present  bis  defense  fully ;  courts  of  equity  will, 
in  their  discretion,  grant  relief  by  re-examining  the  case  upon  its 
merits,  and  either  enjoining  the  party  from  pursuing  the  judg- 
ment at  law,  or,  where  some  portion  of  the  claim  is  due,  granting 
such  an  injunction  as  to  a  portion  of  it;  or  upon  condition  that  the 
plaintiff  shall  pay  into  court  whatever  sum  is  due  upon  the  judg- 
ment with  reasonable  costs."* 

The  foregoing  applies  only  to  judgments  at  law.  It  had  no  ap- 
plication where  relief  was  sought  against  judgments  other  than 
at  law.  Such  judgments  in  many  cases  execute  themselves,  or  more 
correctly,  require  no  execution,  and  hence  it  would  be  of  no  manner 
of  use  to  enjoin  the  parties  from  executing  them.  Thus,  for  ex- 
ample, where  a  decree  quieting  title,  or  a  decree  of  divorce,  is 
made,  there  is  nothing  to  be  done  by  the  parties  in  the  way  of 
executing  it,  and  consequently  it  would  do  no  good  to  enjoin  them 
from  "executing"  it.  Relief  can  be  regularly  given  only  by  set- 
ting the  decree  aside;  and  such  was  the  practice.* 

In  California  the  rule  laid  down  by  Judge  Story  has  no  appli- 
cation even  to  judgments  at  law.  The  reason  upon  which  the  rule 
was  founded,  viz.,  that  courts  of  law  were  of  a  jurisdiction  entirely 
foreign  to  and  independent  of  that  of  courts  of  equity,  has  ceased. 
With  us  both  law  and  equity  is  administered  by  the  same  tribunal, 
proceeding  according  to  one  uniform  system  of  practice,  and  both 

■  But    see    ■abdirision    1,   aectioii  <  8f>e     Storj's     Eqnitr     FleAdingi, 

304.  aeea.  403-420. 

)  StoTj't      Eqaity     Joiironidenea, 
•Ml.  1S70,  1571,  ]S74. 
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le^  and  equitable  relief  may  be  had  in  the  aame  cause.  Henee 
there  is  no  difScnlty  in  the  action  of  a  coort  of  eqnity  diieet^ 
npOD  the  judgiment  itself.  And  although  in  many  cases  relief  may 
be  had  by  enjoining  the  judgmmt,  it  is  quite  common  to  set  sneh 
judgment  aside  and  grant  a  new  trial.  This  is  prodoctive  of  no 
conflict  of  jurisdiction  for  the  reason  above  stated,  and  because  the 
action  must  be  brought  in  the  court  which  rendered  the  judgment* 

§  303.    Same    Subject    Oontinned — Scope    of    Chapter. — As 

stated  in  the  preceding  chapter,  superior  courts  in  California,  in 
the  exercise  of  their  equitable  jurisdiction,  may,  in  prop«-  cases, 
grant  relief  against  a  judgment,  whether  at  law  or  in  equity.  This 
may  be  done  by  enjoining  its  execution,  by  adjudging  the  creation 
of  a  trust  thereby,  or  by  setting  it  aside  altogether  and  granting 
a  new  trial,  according  to  the  exigencies  of  the  particular  ease.  The 
remedies  may,  therefore,  be  said  to  be  to  a  certain  extent  concur- 
rent— but  only  to  a  certain  extent.  The  remedy  by  injunction  and 
that  of  declaring  a  trust  is  much  more  extensive  in  its  action  than 
that  by  action  to  set  aside.  Proceedings  may  be  enjoined  before  a 
judgment  has  been  rendered,*  or  after  judgment  has  been  ren- 
dered, the  subsequent  proceedings  may  be  enjoined  for  a  cause  not 
affecting  the  validity  of  the  judgment  as  rendered.  Thus  a  party 
may  be  enjoined  from  executing  a  judgment  upon  a  particular 
piece  of  property,'  or  because  it  has  been  satisfied,*  or  become 
barred  by  lapse  of  time.*  In  the  language  of  Story:  "Injunctions 
of  this  sort  are  sometimes  granted  to  stay  trial;  or  after  verdict, 
to  stay  judgment ;  or  after  judgment,  to  stay  execution ;  or  if  exe- 
cution has  been  affected,  to  stay  the  money  in  the  hands  of  the 
sheriff;  or,  if  part  only  of  the  judgment  debt  has  been  levied  by  a 
fieri  facias,  to  restrain  the  suing  out  of  another  fi.  fa.  or  a  ca.  ». 

>  See  BMtion  305,  pMt.  •  Aa  to  which  see  StoTy's  Eqidtj 

t  See  High  on  Injaoetioiw,  e.  S.  JariBprudeDce,    lec.    BT6;    Meyer   r. 

»  Inttancex:    Low  v.  Henry,  9  C»l.  Tnlly,  48  Cttl,   70;   Wood   v.   Cnitej, 

638  J    Maeovich   v.  Wemple,    16   Cal.  49  CaL  35».    SatiBfaetion  br  mbw- 

10*;  Englund  v.  Le'via.  25  Cal.  337;  j  agreement.    Banaom  y.  PariA 

Mamner  V.  8m,th^27  Cal.  649;   Sea-  ^  Cal.  M6;   but  compare  MitehellT 

^:k.th'L%o''li  2^%.l  Ha^ket,  14  Cal..66r  A,  t.  ^b^- 

637;    Peck   y.   8tra«»,'  33    Cal.   678;  BJ^"""-  ««   ^^^   '•   ^e™,   17   CaL 

8.  F.  ft  N.  P.  R.  B.  Co.  V.  Bee,  48  239. 

Cat.  398;   Bracia  v.   NeUon,   42   Cal.  4  Stout  v,  Maej,  22  Cal.   647,  and 

^^'^-                '         I.           J'          1  BM   BenalflT   t.   Uountain   Lake   Co., 

Aa   ta   Bctioiu  by   creditoni  to   en-  jj  (^   ^(^    jg  /^  jj^  575^ 

join   juiigrnentB  frautliileiitly  suffered  ' 
by  debtor,  tee  note  22  to  aecUon  339, 
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,  Bccorvling  to  the  exigencies  of  the  particolar  ease."*  And  where 
the  judgment  or  order  assailed  is  of  such  a  character  that  an  in- 
jnoction  cannot  be  interposed,  and  it  cannot  properly  be  set  aside, 
the  court  may,  neverthdess,  for  the  purpose  of  preventing  an  in- 
equitable advantage,  adjudge  the  beneficiary  thereunder  to  be  a 
trustee  for  the  defrauded  party."  But  it  is  obvious  that  a  judg- 
ment cannot  be  set  aside  and  a  new  trial  ordered  until  after  rendi- 
tion, and  then  only  for  causes  which  directly  affect  its  validity  or 
for  causes  which  are  well-defined  statutory  grounds.** 

This  treatise  has  to  do  only  with  the  different  modes  of  attack 
upon  judgments.  It  is  not  within  its  scope  to  consider  injunctions 
upon  proceedings  before  judgment,  or  upon  subsequent  proceedings 
not  affecting  the  validity  of  the  judgment.  Accordingly  this  chap- 
ter will  be  confined  to  a  consideration  of  the  cases  in  which  a 
separate  action  may  be  maintained  to  set  aside  a  judgment  at  law, 
or  a  decree  in  equity,  or  to  enjoin  it  for  causes  affecting  its  val- 
idity. 

§  303.  OasM  in  Wbidi  Relief  ma^  be  Had  in  Eqnity  Againit 
Judgment!  and  Decrees. — The  general  principle  w«8  stated  by 
Marshall,  C.  J.,  delivering  the  opinion  in  Marine  Ins.  Co,  v,  Hodg- 
son,^ as  follows:  "Without  attempting  to  draw  any  precise  line  to 
which  courts  of  equity  will  advance,  and  which  they  cannot  pass, 
in  restraining  parties  from  availing  themselves  of  judgments 
obtained  at  law,  it  may  safely  be  said  that  any  fact  which  dearly 
proves  it  to  be  against  conscience  to  execute  a  judgment,  and  of 

>  BtOTT**     Equity     Jorispnideiiee,  appear    that    the    party    could    not 

Mc  S74.  avail  hiuuelf  of  hia  defenae  in  tba 

M  Se«   Campbell   ete.   t.   Gompbell,  aetiou   at   law,   or   that   he  waa   pre- 

1S2  Cal.  201,  92  Pae.  1S4.  vented  from  doing  so  by^  fraud,  acei- 

Eb  Belief   by   motion    is    hereafter  dent,    or   miatake,    without    fault    or 

considered.     The   most  prolific  80urc«  negligenee    on    his    part."     And    m» 

of  equitable  attacks  upon  judpneata  Champion   t.   Woods,   79   Cal.   17,   12 

18  fraud,  and  fraud  is  not  a  ground  Am.  St.  Bep.  126,  21  Pac.  S34,  whSTS 

(or   reiief    under   either   section    473  the    court    said:     "If   the   judgment 

or   section   6S7,   Coda   of    CivU   Pro-  hue  been  brought  about  b;  the  care- 

cedure,  lessness  of  the  injured  part]',  he  will 

i-  7  CTBDch   (TJ.   S.),  336,  S  L.  ed.  not  be  relieved  therefrom."     And  see 

362.     In  Quinn  v.  Wetherbea,  41  Cal.  Curtis  v.  Schell,  129  Cal.  208,  79  Am. 

247,  the  supreme  court  of  California,  St.   Bep.    107,   61   Pac.   »51,  and  Ba- 

per  Temple,  J.,  stated    the    rule    as  con  v.  Bacon,  150  Cal.  477,  89  Pac. 

follows:    "There  seems  to  be  no  eon-  317,   where  similar   dicta   were   made 

fliet  in  the  anthoritiea  as  to  the  prin-  use  of. 
eiplea  uptm   which  courta  of   equity  '    '' 

interfere     to     grant     relief     against 
judgments  lecoveared  at  law.    It  muat 
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vhich  th«  injored  party  could  not  have  availed  lumself  in  a  eoort 
of  law ;  or  of  whicli  he  might  have  avaUed  himself  at  law,  bnt  was 
prevented  by  fraud  or  accident  unmixed  with  any  fault  or  negli- 
gence in  himself  f^r  YAr.  r.g::nts,  will  justify  an  application  to  s  court 
of  chancery."  This  statement  of  the  general  rule  was  approved 
in  aeveral  subsequent  cases  by  the  court  of  which  the  distinguished 
judge  was  BO  long  an  ornament  i  *  it  was  adopted  by  Story  in  his 
work  on  Equity  Jurisprudence,*  and  baa  been  approved  by  other 
writers ;  *  and  it  is  believed  to  be  correct.  Aside  from  the  fact  that 
the  judgment  must  be  "against  oonscienee"  (which  is  considered 
elsewhere  '),  the  essential  element  of  the  statement  above  quoted  is 
the  inability  of  the  party  to  present  the  matter,  upon  which  he 
founds  his  claim  for  relief  in  equity,  to  the  consideration  of  the 
tribunal  which  rendered  the  judgment.  Such  inability  is  the 
corner-stone  upon  which  the  jurisdiction  of  oourts  of  equity  in  such 
cases  is  founded.  It  may  arise  from  some  limitation  upon  the 
power  of  Uie  tribunal  which  rendered  the  judgment,  or  it  may  be 
the  result  of  some  fraudulent  act  or  omission  of  the  prevailing 
party,  or  of  some  accident  or  mistake  which  ordinary  prudence 
could  not  have  guarded  against."  The  cases  covered  by  the  general 
principle  above  stated  may  conveniently  be  divided  in  the  following 
classes,  subject  to  the  limitations  stated  in  the  next  section. 

1.  Inability  of  ike  Trifmnal  to  Give  Relief. — ^Applications  for 
relief  upon  this  ground  were  very  common  where  law  and  equity 
were  administered  by  separate  and  independent  tribunals.  But 
even  under  those  conditions  the  mere  fact  that  the  jurisdiction  of 
the  tribunal  entering  the  judgment  was  defective  did  not  justify 
the  interference  of  equity.'    The  party  applying  for  relief  had  to 

1  Bee  Crim  t.  Eandlej,  4  Otto   (U.  where  mch  mistake   ii   unmixed  iiitb 

8.),    658,   24   L.    ed.    216;    Kibbe   t.  faiJt   or   ueeligeiice   tmoe«bIe   either 

BonBon,    17    Wall    (U.    S.)    628,    21  to   the   i>etitioner   or   hia  agcDt,   »nd 

L.  ed,  742;  Truly  t.  Wanzer,  5  How.  ig    not    limited    to    easea    which    rest 

(U.  9.)    H£,   12  L.  ed.   88;   Humph-  upon   fraud.     Bacon    v.    Baeoo,    X50 

reys    v.    Lecgett,     i    How.    (U.   8.)  Cal.     477,    89     Pac     317.     And     aee 

313,  13  L.  e^.  145.  caaes    there    dted.     It    is    probable, 

■  See  section  8S7.  however,    that    tha    miatake   here    re- 

*  See  Freeman  on  Judgmenta,  2d  f erred  to  is  the  miatake  for  which 
ed.,  aec.  486.  some    other    individual    or    ofSeial    is 

*  See  subdivision  4,  section  301.  renponsiblc,  and  not  the  applic&ut  for 

*  In  a  late  ease  the  supreme  court  relief,    who    might    apply    for    relief 
gave  proper  emphasis  to  the  principle,  under   section     473,     Code     of     Qvil 
■o    often    overlooked,    that    the    equi-  Procedure,  but  this  is  not  settled, 
table  jurisdiction    of    our    courts    is  '  Slorj-'s   Equity  Jurisprudence,   tec. 
available   in   case*   at   puis   mistake,  S9S;   High  on  iDJunctions,  sec.  88. 
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show  in  addition  that  be  had  a  meritoTioas  defense  wbitsh  he  could 
not  have  presented  to  such  tribunal.  Is  California,  where  both 
law  and  equity  are  administered  hj  the  same  tribaoal,  proceeding 
under  one  uniform  system  of  roles,  and  where  both  legal  and  equi- 
table relief  may  be  had  in  the  same  action,  there  can  seldom,  if 
ever,  be  a  ease  in  which  the  party  is  prevented  from  obtaining  re- 
lief, to  which  he  ia  entitled,  by  reason  of  the  defective  jurisdiction 
of  the  coort. 

2.  Where  There  has  Been  No  Valid  Service  of  Summons. — As 
shown  in  the  next  section  where  a  judgment  is  void  on  its  face, 
relief  may  be  had  at  any  time  upoi^  motion  in  the  court  which  ren- 
dered the  judgment,  and  such  being  the  case,  relief  cannot  be  had 
in  equity.*  The  mere  fact  that  the  record  does  not  affirmatively 
show  service  of  summons  does  not  make  the  judgment  void  on  ita 
its  face,  because  the  presumption  arising  upon  a  record  silent  as  to 
service  is  in  favor  of  the  court's  jurisdiction.* 

If  the  record,  however,  falsely  recites  service  of  summons,  or  if, 
in  the  case  of  a  silent  record,  the  fact  is  that  no  service  of  summons 
was  made  on  the  defendant,  he  may  have  an  action  in  equity  to  set 
aside  or  enjoin  the  judgment,  as,  in  such  case,  he  has  had  no  oppor- 
tunity to  present  his  defense,  and  can  avail  himself  of  the  principle 
stated  at  the  beginning  of  this  section. 

Whether  the  defendant  can  obtain  relief  in  equity  in  spite  of 
the  fact  that  he  might  have  obtained  it  by  motion  in  the  court  ren- 
dering the  judgment  is  discussed  in  subdivision  3  of  the  next  secr 
tion. 

The  want  of  a  valid  service  of  summons  is  a  sufficient  ground  for 
relief  although  there  be  no  fraud.  But  the  two  grounds  frequently 
concur.  The  case  of  Hayden  v.  Hayden  "  is  an  instance  of  this. 
In  that  case  the  judgment  was  obtained  upon  a  service  by  publica- 
tion. The  complaint  alleged  that  the  widow  of  a  person  who  died 
the  owner  of  certain  real  estate,  well  knowing  that  she  was  entitled 
only  to  an  undivided  interest  therein,  commenced  an  action  against 
the  other  heirs,  who  were  nonresidents  of  the  state,  to  quiet  her 
title  to  the  whole  property ;  that  well  knowing  the  residence  of  said 
heirs,  and  having  previously  written  to  them  to  say  that  the  de- 

•  Seo  •eetion   304,    wbdivision   8,  „'  1"  "  Eickhoff,  101  CW    600,  33 

p«l;   &nd   m   Logan    v.    Hillegaw,  ^^i    ^g '  „   ^    ^^  ^      jjj,    ^ 

16   Cml.   200;    Com>to«k  v.   Clemeni,  pac  24. 

19  Cat.  77.  w  48  CbI.  338. 
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ceased  left  no  property,  sbe  made  a  false  affidavit,  to  tlie  effect  tiiat 
she  did  not  know  their  residences,  and  thereby  procured  an  order 
for  publication  of  eumtnons,  without  a  direction  for  a  deposit  in 
the  postoffice  of  a  copy  summons  addressed  to  the  heirs ;  and  that 
the  defendant  took  whatever  rights  they  had  with  notice  of  the 
foregoing  facts.  Upon  these  facts  the  supreme  court  held  that  s 
proper  ease  was  presented  for  the  interposition  of  equity. 

It  is  a  familiar  rule  that  an  appearance  dispenses  with  service 
of  summons,  and  by  the  ancient  common  law  it  made  no  difference 
that  the  appearance  of  the  attorney  was  entirely  unauthorized,  pro- 
vided there  was  no  collusion  between  the  plaintiff  and  the  attorney, 
and  the  attorney  was  solvent  and  responsible.  But  bo  monstrous  a 
doctrine  conld  not  stand  the  test  of  criticism,  and  it  seems  that  in 
most  of  the  United  States  a  judgment  obtained  upon  the  unauthor- 
ized appearance  of  an  attorney  will  be  set  aside  in  equity  irrespec- 
tive of  the  question  whether  the  attorney  is  responsible  or  not." 
In  California  the  early  case  of  Suydam  v.  Pitcher  >*  seems  to  be 
in  affirmance  of  the  old  rule.  It  does  not  distinctly  apxwar  from 
the  report  of  the  case  whether  the  appearance  was  authorized  or 
not.  But  the  inference  is  that  it  was  not.  The  supreme  court  re- 
versed an  order  granting  a  motion  to  set  aside,  and  Murray,  C.  J., 
delivering  the  opinion,  said:  "An  appearance  entered  by  attorney, 
whether  authorized  or  not,  is  a  good  and  sufficient  appearance  to 
bind  a  party,  except  in  cases  where  fraud  has  been  used,  or  it  is 
shown  that  the  attorney  is  unable  to  respond  in  damages."  There 
is  a  dictum  to  the  same  effect  in  Holmes  v.  Rogers,'*  bnt  no  other 
case  upon  the  precise  point  has  been  found. 

Although  there  may  be  no  actual  fraud  in  connection  with  the 
rendition  of  a  judgment  ex  parte,  and  without  proper  notice  to  the 
party  interested,  it  is  seldom  the  case  tbat  such  a  proceeding  is 
free  from  constructive  fraud.  Thus  in  Herd  v.  Tuohy,"  where 
there  was  an  amendment  to  the  original  judgment,  entered  without 
notice,  and  ex  parte,  the  court  said; 

"This,  if  not  fraud,  was  one  of  those  cases  that,  in  the  words  of 
a  leading  authority,  'ought  to  be  treated  as  fraud  '  (2  Daniells' 
Chancery  Practice,  1584) — that  is,  it  is  a  constructive  or  quasi 
fraud,  having  the  actual  consequences,  and  all  the  legal  effects 
of  fraud.    Nor  are  courts,  in  granting  relief  against  a  judgment, 

»  See  Freeman  on  Jadgmenta,  MO.  >■  13  CaL  191. 
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coDflned  to  csBes  of  fraud,  actual  or  constructive.  (Black  on  Judg- 
ments, section  380  et  seq.)  A  judgment  will  never  be  interfered 
with  for  mere  error  of  the  court;  but  want  of  notice  to  the  defend- 
ant, and  his  consequent  inability  to  be  beard  against  the  ruling, 
nay  be  a  sufficient  ground  for  equity  to  interpose,  even  where  'his 
failure  to  defend  is  not  ehai^eable  to  the  plaintifiE,';  and  a  fortiori, 
where  it  is  so  chargeable." 

Where  it  is  sought,  by  motion,  in  the  tribunal  where  it  was  ren- 
dered, to  set  aside  a  judgment  for  want  of  jurisdiction  in  failing 
to  serve  process,  the  moving  party  need  go  no  further  than  proof 
of  failure  of  service,  unless  it  is  sought  to  explain  or  excuse  such 
failure,  when,  as  a  matter  of  course,  he  muBt  meet  such  attempt; 
but  when  relief  is  sought  in  equity,  by  a  separate  suit,  to  evade  the 
effect  of  a  judgment  rendered  ex  parte,  or  by  default,  for  want  of 
an  opportunity  to  appear  and  defend,  whether  there  was  fraud  or 
not,  the  complainant  must  aver  and  prove  facts  showing  that  he 
has  a  good  defense  on  the  merits.'*  In  Parsons  v.  Weis  **'  the  rule 
was  thus  expressed : 

"Courts  of  equity  wUl  relieve  a  party  from  an  unjust  judgment 
entered  againfft  him  by  another  tribunal  through  fraud,  or  when, 
without  service  of  process,  either  actual  or  constructive,  no  oppor- 
tunity has  been  given  him  to  be  heard  in  his  defense.  (Eichhoff  v. 
Eichhoff,  107  Cal.  42,  48  Am.  St.  Kep.  110,  40  Pae.  24.)  .... 
Equity  will  not,  however,  set  aside  the  judgment  merely  upon  the 
ground  of  some  irregularity  or  defect  in  the  service  of  process,  un- 
less there  ia  also  presented  some  equitable  ground  of  relief 

A  party  who  would  invoke  the  aid  of  equity  for  relief  from  a  judg- 
ment must  not  only  set  forth  the  matters  wherein  the  judgment  ia 
unjust,  or  was  fraudulently  obtained,  but  he  must  also  allege  that 
he  has  a  meritorious  defense  to  the  action." 

3.  Where  the  Losing  Party  was  Prevented  from  Presenting  His 
Case  hy  the  Fraudulent  Contrivance  of  Sis  Adversary. — If  the  los- 
ing party  was  prevented  from  presenting  his  claim  or  defense  by  the 
fraudulent  contrivance  of  his  adversary,  the  case  clearly  falls 
within  the  general  principle  stated  at  the  beginning  of  this  section. 
It  is  not  every  fraud,  however,  which  is  ground  for  relief  in  equity, 

IS  Oregorr   t.   Ford,    14   CaL   138,  White,    lOZ    Cal.    600,   39   Pao.    944; 

73   Am.  Dec,  639;   Qibboni  v.   Scolt,  Burbridge  t,  Bauer,   146  Cal.   21,  79 

IS   Cfd.   284;   Logan  t.  Hillegtus,   ]6  Pae.   S26;    and   Bee   section   304,  nb- 

Cal.    20O:     HarnUh   t.    Bramer,    71  diriBion  3,  pnst. 

CaL   155,   11   Pec    888}     Bldred    v.  »»«  144  Cal.  410,  77  Pac.  10O7. 
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bnt  only  a  fraud  hy  which  the  losing  party  wat  prevented  fnm 
pretenting  hit  case,  tvilhout  favlt  on  kit  part.  As  is  Btaown  in  the 
next  section,  a  court  of  equity  cannot  interpose  if  tiie  matter  was 
litigated  before  the  tribunal  whose  judgment  is  complained  of;  or 
if  it  might  have  been  litigated  there  by  the  exercise  of  due  dili- 
gence, no  matter  how  fraudulent  the  conduct  of  the  prevailing 
party  may  have  been.  For  this  reason  a  judgment  which  is  ob- 
tained on  perjured  testimony,  suborned  by  the  successful  party,  or 
upon  forged  documents,  cannot  be  attacked  in  a  court  of  equity 
if  the  losing  party  had  an  opportunity  to  contest  the  case."  Bnt 
if  the  fraud  was  such  as  to  prevent  the  losing  party  from  present- 
ing bis  ease,  and  he  was  not  guilty  of  uegligeuee,  he  may  have  relief 
in  equity.  There  are  several  illustrations  of  this  in  the  Catifomia 
reports.  Tbos  where  a  party,  for  a  valuable  consideration,  released 
her  cause  of  action,  and  promised  to  have  her  suit  dismissed,  and 
the  defendant  relying  on  such  promise  paid  no  further  attention 
to  the  matter,  and  the  plaintiff  instead  of  dismissing  the  suit  to(^ 
judgment  by  default,  and  withheld  execution  until  after  the  ad- 
journment of  the  term,  the  judgment  was  perpetually  enjoined." 
So  where  a  trustee  secretly  purchased  obligations  of  his  cestui  que 
trust,  and  caused  suit  to  be  brought  upon  them  in  the  name  of  an- 
other, and  caused  execution  on  the  judgment  in  such  suit  to  be 
levied  on  the  trust  property,  it  was  held  that  execution  of  the  jni^- 
mentmust  be  enjoined.*"  So  where  a  decree  is  suffered  by  a 
guardian  ad  litem  in  fraud  of  the  rights  of  infant  heirs,  it  will  be 
set  aside  in  equity.**  So  where  a  party  by  means  of  a  false  affi- 
davit evaded  some  of  the  steps  necessary  to  a  pubUeatton  of  sum- 
mons, in  consequence  of  which  the  defendants  had  no  actual  notice 
of  the  suit,  it  was  held  to  be  a  proper  case  for  the  interference  of 
equity,'"  So  where  a  debtor  suffers  a  collusive  judgment  for  the 
purpose  of  defrauding  his  creditors,  it  will  be  enjoined  at  the  suit 
of  a  creditor  whether  it  was  given  by  way  of  confession  **  or  in  a 

i»  United   States   v.   Throckmorton,  tTniteil  8t*tes  t.  Ritchie,  8  Pet.   (U. 

8   Otto    (U.    8,),   61.   25   L.   ed.   S3;  8.)   128,  8  L.  ed.  890. 

and  Bee  Riddle  v.  Baker,  13  Cal.  295.  ""  Hayden  t.  Hayden,  46  Cal.  332. 

„  ^                  oi.         ,,   ^  ,     .^  "  ^r*"  '■  ^"'?'  6  t^sl-  238;  Seala 

"  McGreRor  v.   Shftw,  11   Cal.  47;  ,.  Qf^lt,  ]3  Cal.  76;   Meeker  t.  Hit- 

and   compare   Bidleman   v.   Kewcn,   2  rh,    19   Cal.   278,   79   Am.   Dee.   815; 

Cal.  248.  WikoiBon    y.     Burton,   27   Cal.   8E8, 

"  Pt.ee  V.  Neirlee,  6  Cal.  241,  87   Am.   Dec.   68.     But   see   Riehvd- 

„                       ,                   ,„  ^  ,  son   T.   MacMillan,    6     Cal.     419,    M 

i»  Waterman  V.  Lawrence,   19  Cal.  Am.  Dec.  521;   Cordier  v.  Schlos^  18 

210.   79   Am.   Dec.   212;   and  look  at  Cal.   143.    s.   c.,   18   Cil.   576:   Pond 

Joyce  v.  JajK,  fi  (M.  161;  Bank  ol  t.  DaMuport,  44  Cal,  481. 
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regular  action.**  So  where  a  part?  frandalentlf  altered  a  justice's 
docket  BO  as  to  include  a  defendant  who  was  not  served  with  sam- 
moDB,  and  who  did  not  appear  at  the  trial,  and  was  proceeding  to 
execnte  such  jadgment,  relief  was  granted  in  equity.***  So  where 
an  administratrix  of  an  estate,  "by  false  and  fraudulent  acta  and 
proceedings,"  and  by  procuring  the  appearance  of  an  attorney  to 
represent  the  interested  party,  without  authority,  imposed  upon 
the  probate  court,  and  procured  a  decree  distribaiting  to  her  the 
share  of  the  estate  belonging  to  him,  relief  was  granted  in  equity.**^ 
So  where  a  plaintifE  stipulated  to  diKuiss  an  action  agaiost  defend- 
ant, bat  fraudulently  procured  judgment  without  the  latter 'g 
knowledge,  the  judgment  was  relieved  against.**'  So  where  a  party 
was  prevented  by  fraudulent  and  deceitful  representations  upon 
the  part  of  plaintiff  from  interposing  a  meritorious  defense,  and 
lost  the  right  to  move  for  a  new  trial  by  similar  means,  it  was  held 
a  proper  case  for  relief  in  equity.***  So  where,  by  means  of  false 
and  frandnlent  representations  and  the  collusive  assistance  of  a 
justice  of  the  peace,  a  jadgment  was  entered  against  defendant 
without  his  knowledge,  it  was  held  to  be  a  proper  case  for  the 
interpoBition  of  equity."*     So  in  other  cases.'" 

It  seems  that  fraud  in  obtaining  probate  of  a  will  constitutes 
an  exception  to  the  general  rule  that  judgment  may  be  set  aside 


H  Hajneman  t.  Daunenbera;,  0  CbL 
376,  65  Am.  Dec.  51ft;  Crana  v. 
Hirechfelder,  17  Csl.  467.  Tbe  the- 
oTj  Upon  wtiieb  actione  by  a  creditor 
to  «Dj<>in  a  fraudulent  judgment  suf- 
fered br  a  debtor  are  maintained 
it  tbat  there  irill  not  be  eaoueh  prop- 
erty left  to  pay  tbe  oreditor  h  claim. 
None  but  a  creditor  can  maintain 
tbe  mit.  Lee  t.  E^g,  37  Cal.  328, 
Sa  Am.  Dec  271.  And  It  u  held 
in  California  tbat  tb«  creditor  must 
either  have  reduced  bis  claim  to  judg- 
ment and  h&d  execution  ieaued 
thereon  and  returned  nnaatiffled,  or 
must  have  levied  an  attachment.  See 
TBornburgh  t.  Hand,  7  Cal.  554; 
Castle  T.  Bader,  23  Cal.  T5;  but  com- 
pare Freeman  on  Judgments,  see.  94. 
It  would  seem,  however,  that  where 
tba  suit  is  by  an  attaching  creditor 
it  must  be  shown  that  the  debtor  is 
insolvent.  Beie  Hejneman  r,  Dannen- 
berg,  6  Cal.  376,  85  Am.  Dec.  519; 
Domec  v.  Steams,  30  Cal.  114;  Scales 
\-.  Scott,  13  Cal,  78;  Baker  v.  Bar- 
tol,  6  CaL  483.     Aa  to  whether  tak- 


ing judgment  before  it  ia  due  or  for 
more  than  is  dtte  is  fraud,  see  on 
the  ona  hand,  Patrick  v.  Montader, 
13  CaL  434;  Brewater  t.  Bours,  8  Cal. 
501;  Gamble  v,  Voll,  15  Cal.  607; 
Murdoek  v.  De  Vriea,  37  Cal,  527; 
Pond  V,  Davenport,  44'Cb1.  481;  and 
on  the  other,  Taafe  v.  Joaepbaon,  7 
CaJ.  352;  McKenty  v.  Gladwin,  10 
CaL  227;   Scales  v.  Scott,  13  Cal.  78. 

IS*  Cheater  v.  Miller,  13  Cal.  658. 

sa"  Baker  v.  O'Biordan,  95  Gal. 
368,  4  Fae.  232;  and  aee  Wingertei 
V.  Wingerter,  71  Cal.  105,  11  Pae, 
853,  where  a  trust  waa  declared  un- 
der simUar  circumstanees. 

""  Cal.  Beet  Sug,  Co.  v.  Porter, 
68   Cal.   36n,  9  Pae.  313. 

izd  ThotnpBon  T.  Laughlin,  91  (M. 
313,  27  Pae.  752. 

2'*  Merriman  v.  Walton,  105  Cal. 
403,  45  Am.  St.  Kep,  50,  38  Pae. 
1108,  30  L,  R.  A,  786. 

"(  See  cases  cited  in  note  19  et 
seq.,  above;  and  cases  cited  in  notes 
below,  and  in  section  S04,  aa  to  ei- 
tricsie  fraud. 
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for  frsud.  This  waa  held  by  the  siipreme  court  of  California  in 
State  T.  McGIthh.**  The  same  doctrine  was  laid  down  by  the 
Bupreme  coart  of  the  United  States  to  which  the  case  was  taken, 
the  latter  conrt  saying:  "It  is  nndoobtedly  the  general  role 
established  both  in  England  and  in  this  country  that  a  court  of 
equity  will  not  entertain  jurisdiction  of  a  bill  to  set  aside  a  will 
or  the  probate  thereof.  The  case  of  Kerrick  v.  Bransby,**  decided 
by  the  house  of  lords  in  1727,  is  considered  as  having  definitely 
settled  the  question.  Whatever  may  have  been  the  original  ground 
of  this  rule  (perhaps  something  in  the  peculiar  constitution  of 
the  English  courts),  the  most  satisfactory  ground  for  its  continued 
prevalence  is  that  the  constitution  of  a  succession  to  a  dieeaaed 
person's  estate  partakes,  in  some  degree,  of  the  nature  of  a  pro- 
ceeding in  rem,  in  which  all  persons  in  the  world  who  have  any 
interest  are  deemed  parties,  and  are  concluded  as  upon  re»  judicata 
by  the  decision  of  the  court  having  jurisdiction.  The  pnblic  inter- 
est requires  that  the  estates  of  deceased  persons,  being  deprived  of 
a  master  and  subject  to  all  manner  of  claims,  should  at  once  devolve 
to  a  new  and  competent  ownership,  and  consequently  that  tfaeie 
should  be  some  convenient  jurisdiction  and  mode  of  proceeding  by 
which  this  devolution  may  be  effected  with  least  chance  of  injustice 
and  fraud,  and  that  the  result  attained  should  be  firm  and  per- 
petual. The  courts  invested  with  this  jurisdiction  should  have 
ample  powers  both  of  process  and  investigation,  and  sufficient 
opportunity  should  be  given  to  check  and  revise  proceedings  tainted 
with  mistake,  fraud,  or  illegality.  The  objects  are  generally 
accomplished  by  the  constitution  and  powers  which  are  given  to 
the  probate  courts  and  the  modes  provided  for  reviewing  their 
proceedings.  And  one  of  the  principal  reasons  assigned  by  the 
equity  courts  for  not  entertaining  bills  on  questions  of  probate 
is  that  the  probate  courts  themselves  have  all  the  powers  and 
machinery  necessary  to  give  full  and  adequate  relief."  *• 

»  20  Cal.  233,  81  Am.  Dee.  116.  it    haa    MmetimM  been  decreed  by 

s»  3  Brown  Pari.  C.  388.  court*   ot   chancery,   in   their   efforta 

»  Case    of    Broderick'B    Will,    21  to    defeat   fraudulent   praetice*,   tbat 

WalL    509,   22   L.   ed.   S99.    But  in  partiea    claiming    undsr    fiandulcDt 

0D«    cane    (Barnesley     v.     Powell,     1  wills     be     deprived     of     the     benefit 

Ves.     3r.     2S4),     while    lecogniEing  thereof  hj  deeredng  tbat  Bach  par- 

want  of  jurisdiction  to  set  aside  the  tiei   shall   hold     the     property   under 

probate   of  a   will,   an   Sngliah   court  the   will   in   truet    for    tne     rightful 

of  chancery  decreed  the  party  claim-  beneflciariea.     Sbte   t,    UoQlynn,   80 

lug   under   auch   probated   will   to   go  Cal,   233,  81   Am.  I>ec..ll8.     This  is 

into    the   probate   court   and   consent  not  very  efficaeioui,  howeiw,  since  it 

to  tliA  probata  being  set  aside.    And  can  onlj  affect  personal  eatats. 
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Of  the  later  cases,  McDaniel  v.  Pattison  **■  was  a  snit  in  equity 
to  anciil  certain  alleged  fraudulent  deeds  executed  by  plaintifiEs, 
who  claimed  interests  in  the  property  conveyed  both  as  heirs  and 
as  dcTisees;  the  sapreme  court  reversed  the  judgment  and  order  of 
the  lower  court  with  directions  to  allow  the  plaintiffs  to  amend 
their  complaint  if  eo  advised,  so  as  to  appear  solely  as  heirs,  and 
not  as  devisees,  holding  that  if  the  suit  was  under  the  will,  and 
the  plaintiffs  proposed  to  maintain  it  as  devisees  under  the  will, 
the  court  of  equity  was  without  jurisdiction,  the  jurisdiction  of  the 
probate  court  in  the  matter  of  the  proving  and  establishment  of 
the  will  being  exclusive,  even  though,  aa  in  the  case  at  bar,  the  will 
itself  had  been  lost  and  destroyed. 

In  Langdon  v.  Blackburn  "''  it  was  specifically  held  that  equity 
was  without  jurisdiction  to  charge  an  executor  of  a  will,  or  a 
legatee  thereunder,  with  a  trust  in  favor  of  a  third  person  claiming 
to  have  been  defrauded  by  a  forged  and  fraudulent  will,  the  court 
of  probate  possessing  exclusive  jurisdiction  of  the  subject  matter. 

But  where  coUosion  was  charged  between  the  administrator 
and  the  probate  judge  it  was  held  the  heirs  could  maintain  a  suit 
in  equity  to  have  certain  of  the  proceedings  set  aside.'*  And 
where  an  estate  had  no  valid  title  to  certain  lands,  but  had  the 
appearance  of  title,  and  was  carried  into  the  probate  court  by 
certain  parties  who  combined  together  fop  the  purpose  of  -getting 
an  order  of  sale  of  the  property  to  pay  certain  fraudulent  claims 
which  they  set  up,  it  was  held  that  the  real  owner  of  the  property 
was  entitled  to  have  the  sale  enjoined  to  prevent  a  cloud  being  cast 
upon  his  title.** 

Aside  from  matters  relating  to  the  probate  of  a  will,  however, 
there  seems  to  be  no  doubt  that  courts  of  equity  may  exercise  the 
jurisdiction  here  outlined  in  dealing  with  probate  decrees  in  gen- 
eral.*"    Section  1666,   Code  of  Civil  Procedure,  relating  to  the 

*u  SS    CbI.    80,  27   Pm.   6E1,    32  fraad.      See,   also,   Fetilej  t.   Fralfj, 

Fae.  805.     See  in  this  case  the  ver;  104  Cal.  354,  43  Am.  St.  Bep.  Ill,  38 

intenstiDg   dia^ecting  opinion  of  tM  Pae.  49. 

learned    chief   ju8tic«    (Beatt;),   ae-  **  Sandford  v.  Head,  S  CeiI.  £97. 

qaieeced  in  b;  Justice  De  Haveo,  on  "  Lame  *.  Friedman,  49  CbI.  2T8. 

the     distinction     suggested     hj     the  "*  See  O'Connor  v.  Fljnn,  57  Cal. 

court  between  heirs  and  devisees.  393;    Olivaa   v.   Olivas,   61   Cal.   382; 

;       isb  109   Cat.    19,   41   Pac.   814.     It  Estate  of  Hudson,  03  Cal.  454;  Dean 

was  conceded,  though  not  decided,  in  v.  Superior  Court,  63  Cal.  473;  Baher 

tUa  eaae  that  equity  had  jurisdiction  v.    O'RiordBn,    65    Cal.    36S,    4    Pac. 

to   Mt   acide  probate  judgments   and  E32;  Wingerter  v.  Win^erter,  71  Cal. 

deereea    other    than    the    probate    of  105,  11  Pac.  853;  Buckley  t.  Superior 

a    will    for    extrinsic  and  collateral  Court,  102  Cal.  6,  41  Am.  St.  Bep. 
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concliiKiveness  of  probate  decrees,  has  been  construed  as  proTidifig 
merely  against  collateral  attack,  or  atta<!k  otherwise  than  by  appeal, 
and  not  to  interfere  with  the  constitutional  jurisdiction  of  conrta 
of  equity,  or  rather  of  the  courts  sitting  in  equity.*'^  A  potent 
reason  for  the  interference  of  equity  in  probate  matters  on  the 
ground  of  fraud  is  to  be  found  in  the  fact  that  the  probate  court 
does  not,  except  in  the  single  matter  of  attacks  upon  wills,  possess 
the  requisite  machinery  for  dealing  with  questions  of  this  descrip- 
tion ;  while  it  has  always  been  the  peculiar  province  of  courts  of 
equity  to  protect  the  litigant  from  injustice  and  fraud  perpetrated 
under  the  guise  of  legal  forms."' 

In  all  cases  where  the  aid  of  a  court  of  equity  is  sought  on  the 
ground  of  fraud  the  facts  constituting  the  fraud  must  be  set  out ;  a 
general  averment  of  fraud  is  insufficient.'*  General  averments 
are  seldom  more  than  mere  conclusions  of  the  pleader.  They  em- 
brace nothing  that  may  be  regarded  as  issuable.  They  are  not 
substantive  in  character,  facts,  which,  if  admitted  by  demurrer, 
would  sustain  a  judgment.  The  use  of  the  words  "fraudulent  and 
corrupt,"  without  making  some  specific  application  thereof  amount 
to  nothing.  In  the  case  of  Van  Weel  v.  Winston,***  the  supreme 
court  of  the  United  Stat^,  passing  on  this  question,  said : 

"It  [the  bill  in  equity]  is  fall  of  the  words  'fraudulent  and 
corrupt,'  and  general  charges  of  conspiracy  and  violation  of  trust 

135,   36   Pac.   360;    Sohler  t.   Sobler,  The  reason  for  eseopting  wills  from 

135  Ctl.  323,  87  Am.  St.  B«p.  98,  67  the    operation    of    the    rule    was    de- 

Pac.  262;   Bacon  t.  Bacon,  150  Cal.  scribed   bj    Chief   Juitice   Beatty   in 

4TT,   89   Pac   317;    Campbell   etc   t.  Bacon    t.    Bacon,    tupra,    aa    having 

Campbell,  IG2  Cal.  201,  92  Pac.  184;  been  generallj  declared  to  be  "nn«t- 

and  Bee  cases  cited  below.  lafaetorj  and  illogical,"  but  that  the 

In  Sohler  v.  Sohler,  rupra,  the  court  discussions     with     referene*     therela 

Beenied  to  take  the  ground  that  a  de-  usoallj  end  with  the  statement  that  it 

cree  of  dlBtribntion  could  not  be  set  is  flrmlj  established  and  mart  be  ad- 

aside,   but   the  distributees  would  be  hered  to. 

held  to  be  tnistees.     But  see  Bacon  v.  ..Kinder    v.    Macy,    7    Ckl.    2M; 

^^I"-^  1°  ,^"  Sf '"  ■■  ,..  K     .  Meeker  v.  Harris,  19  Cal.  278,  79  Am. 

'"  To  hold  otherwise  would  be  to  j^^    g^^      cwtte   y.   Bader,   23    Cal. 

hold    that    section    473,    Csl.foinia  ^g    n^^^d  v.  KaUroad  Go.  17  WaU. 

Code  of  C.v,l  Procedure   would  also  ^^^    g.)    81,  21  h.  ed.  558;   United 

be     weffectnal     to     P"^^?.  ,"'■«'■  Statee     v.     Atherton,     12     Otto     (D. 

See  Estate  of  Hud«,n,  63  Cal    «4;  gj     3^^     g^   ^^     ^'    ^  ^^   ^)^^ 

De  Pedrorena  v.  Superior  Court,  80  .,  T.a.  4   ■kSc.cf    ^t  n,i    Ms    aa   An 

Cal.  144,  22  Pac.  71;  Bacon  v.  Bacon,  ?*?t-'-  ^^K-  ^7  OiL  328,  99  Am. 

150  Cal,  477,  89  Pac.  317.  ^*-         ' 

I"  See  Wickersham   v.   Comerford,  ••»  115  TT.  8.  S28,  6  Sup.  Ct.  Bap. 

B6  Cal.  433,  31   Pac  358;   Bergin  t.  22,  28  L.  ed.  384;  and  see,  also,  Hel- 

Haight.    99    Cal.    52,    33    Pac.    780;  Icr  t,  Dyorville,  116  CaL  127,  47  Pat 

Curtis  T.  Schell,  129  CaL  208,  79  Am.  1016. 
Bt.  Bep.  107. 
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obligatioiis,  mere  words  in  and  of  themflelves,  and  even  as  qualify- 
ing adjectivea  of  more  specific  chaises  are  not  sufficient  gronnds 
of  eqoitf  jurisprudence,  utUe»s  the  traruactiotu  to  which  they  refer 
are  such  at  in  their  e$$ential  nature  constitute  a  fraud  or  a  breach 
of  trust,  for  which  a  court  of  chancery  can  give  relief," 

4.  Newly  Discovered  Evidence.— It  is  stated  by  Story  that  newly 
discovered  evidence  is  one  of  the  grounds  upon  which  a  decree 
in  equity  may  be  set  aside  on  a  bill  of  review,**  and  that  "the 
ground  for  a  bill  to  obtain  a  new  trial  after  judgment  in  an  action 
at  law  must  be  aueh  as  would  be  the  ground  for  a  bill  of  review 
of  a  decree  in  a  court  of  equity  upon  the  discovery  of  new  mat- 
ter."** An  instance  where  such  a  bill  was  maintained  is  to  be 
found  in  the  case  of  Easley  v,  Kellom,*^  decided  by  the  supreme 
court  of  the  United  States.  There  appears  to  be  no  good  reason 
why  the  rule  in  this  regard  prevailing  in  other  courts  should  not 
prevail  in  the  courts  of  California,  No  case  has  been  found  in 
our  reports,  however,  in  which  relief  has  been  granted  in  equity 
upon  the  sole  ground  of  newly  discovered  evidence.  But  there 
are  several  cases  in  which  the  existence  of  the  rule  has  been  recog- 
nized, although  relief  was  denied  because  the  facts  presented  did 
not  warrant  it.  Thus  in  Buckelew  v,  Chipman,"  relief  was  refused 
because  the  newly  discovered  evidence  was  not  of  a  conclusive 
character.  In  Bntler  t.  VassaQlt,**  it  was  held  that  diligence  must 
be  shown,  and  that  a  general  averment  that  the  party  had  used 
diligence  was  not  sufficient.  In  Mulford  v.  Cohn,**  the  showing 
was  held  to  be  insufficient,  and  Baldwin,  J.,  delivering  the  opinion, 
said:  "It  must  be  shown  distinctly  in  such  a  bill  that  the  facts 
are  of  controlling  force ;  that  they  were  not  known  to  the  defend- 
ants at  the  time  of  the  trial ;  that  the  defendants  used  bU  proper 
diligence  in  preparing  their  case  for  trial,  and  to  procure  the 
evidence,  and  that  they  were  unable  without  fault  or  negligence 
on  their  part  to  procure  it;  that  the  testimony  ia  now  within 

*•  Stoi7's  Equitj  PleSding,  9tb  ed.,  •■  5  Cal.  399;  And  we  Bontbard  t. 

KC,  *12  et  »eq.  EmmU,  16  How.   (U.  8.)   669,  14  L. 

ed.  1062. 

"  etory'i     Equity     Jnrispmdence,  u  40   c^i,   74_     i,,   ji^g   manner   a 

lEth  0d.,  aee.  8SS;  and  Me  High  on       geneml  aveminit  of  ignoraDce  U  in- 

IninnctlonB,  aee.  87.  Bufflcient.     Hwwood   t,   Bailroad   Co., 

.1  1*  Will    flT   81  279    20  L    ed.       ^^  '"*"■   <^-  8-)   ^^'  ^^  ^-  «^-  ^'^^i 
"I  14  W»U.  (XJ.  8.)  279,  BO  L.  ed.      ^^^^^  ^  Qeddee,  46  C*I.  17. 

890;    and   see   D»tis  ».   Tiletton,   0  «  18  C«l.  42  j  and  »«  Allan  7,  Cnr- 

How.  (U.  8.)  116,  12  L.  «d.  366.  nf,  41  Cat  818. 
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their  control,  and  that  they  will  be  able  to  procure  it  on  another 
trial.  The  bill  ehould  state  particulariy  the  facts  to  be  proved, 
the  names  of  the  witnesses,  and  show  the  bearing  and  relevancy 
of  the  proposed  proofs.  It  should  also  show  when  and  how  the 
facts  discovered  came  to  the  knowledge  of  the  plaintiffs,  and  why 
DO  motion  for  a  new  trial  was  made  in  the  court  trying  the  case 
and  before  lapse  of  the  term." 

The  requirements  stated  in  the  foregoing  extract  are  the  same 
(except  as  to  the  time  and  form  of  the  application)  as  are  essen- 
tial to  a  showing  on  a  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence.  And  it  ia  thought  that  where  the  newly 
discovered  evidence  is  such  that  a  motion  for  new  trial  would  have 
been  granted  if  it  had  been  made  in  time,  and  the  losing  party  has 
not  been  guilty  of  laches  in  bringing  his  suit,  relief  will  be  granted 
in  equity.  And,  on  the  contrary,  if  the  evidence  is  such  as  might, 
with  due  diligence,  have  been  presented  at  the  original  trial,  or 
the  failure  to  produce  the  evidence  was  not  traceable  to  any  fraud- 
ulent or  corrupt  act  or  practice  of  the  suecessfu]  party  or  hia 
agents,  or  if  it  does  not  appear  with  reasonable  certainty  that  a 
result  more  favorable  to  the  losing  party  than  the  judgment  sought 
by  bim  to  be  set  aside,  or  there  is  any  indication  of  laches  on  his 
part,  relief  will  not  be  granted."*  The  relief  offered  under  the 
provisions  of  section  657  of  the  Code  of  Civil  Procedure  is  of  so 
liberal  a  character  that  nothing  abort  of  a  showing  of  absolute 
fraud,  extrinsic  in  character,  and  therefore  collateral  to  the  original 
inquiry,  will  be  held  to  justify  a  court  of  equity  in  granting  a 
practical  extension  of  that  relief.**" 

The  rules  governing  motions  for  new  trial  on  the  ground  of 
newly  discovered  evidence  have  been  considered  in  another  part 
of  this  treatise. 

5.  Accident  or  Surprise  Which  Ordinary  Prudence  Covld  not 
have  Guarded  Against. — Where  a  party  is  prevented  from  present- 
ing his  claim  or  defense  by  some  accident  or  .surprise  which  ordi- 
nary prudence  could  not  have  guarded  against,  the  case  comes  within 
the  general  principle  stated  at  the  beginning  of  this  section.     The 

«ta  See  DaviH  v.  Chalfant,  81   Cal.  Pac.  624,  15  L.  B.  A.  813;  Steen  t. 

«27,  22  Pae.  972;   lo  re  Griffith,   84  March,    132   Cal.   816,   64   Pac.   99*; 

Cal.   107,  23  Pac   528,  24  Pac.   3S1;  Painter  v.  Painter,   133   Cal.   129,  65 

Pko  V.  Cohn,  91  Cal.  12S,  25  Am.  St.  P&c.  311. 

Bep.  159,  25   Pae.   STO,   27   Pac.  537,  *<»  See  eection  304,  pott,  u  to  tfaa 

13  L.  R.  A.  336;  Wbitoe?  v.  Kelley,  doctrine  ot  extrinsie  fiBnd. 
04  CsL  146,  28  Am.  St.  B«p.  106,  29 
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rule  is  laid  down  by  Story,  as  follows:  "In  general  it  may  be 
stated  that  in  all  cases  where  by  accident,  or  mistake,  or  fraud, 
or  otherwise,  a  party  has  an  unfair  advantage  in  a  court  of  law, 
which  must  necessarily  make  that  conrt  an  instrument  of  injus- 
tice, and  it  is  therefore  against  conscience  that  he  should  use  that 
advantage,  a  court  of  equity  will  interfere  and  restrain  him  from 
using  the  advantage  which  he  has  thus  improperly  gained."*' 
This  language  was  quoted  with  approval  in  Bibend  v.  Kreutz.** 
In  that  ease  the  facts  were  as  follows:  The  complainant  in  the 
equity  snit  was  a  German,  understanding  little  of  the  English  lan- 
guage and  nothing  of  the  forma  of  law.  Upon  being  served  with 
summons  in  an  action  brought  against  him  he  employed  an  attorney 
to  defend  him,  and  in  due  course  judgment  was  rendered  in  his 
favor.  His  attorney  then  told  him  that  the  matter  was  at  an  end 
and  he  paid  no  further  attention  to  it,  and  knew  nothing  of  the 
appeal,  which  was  taken,  or  of  any  of  the  subsequent  proceedings. 
On  appeal  the  judgment  was  reversed,  and  upon  the  coming  down 
of  the  remittitur  an  order  was  made  that  the  defendant  should  an- 
swer within  ten  days.  No  personal  notice  was  given  of  this  order, 
and  judgment  was  taken  by  default.  In  the  meantime  the  defend- 
ant had  removed  from  the  county  and  his  attorney  had  left  the 
state.  The  first  information  he  had  of  the  judgment  was  a  tele- 
graphic despatch,  received  after  the  adjournment  of  the  term, 
saying  that  execution  had  been  levied  upon  his  property.  Upon 
these  facts,  coupled  with  a  showing  as  to  merits,  the  supreme  court 
held  that  the  judgment  should  be  set  aside  on  the  ground  of  sur- 
prise. 

So  where,  in  an  action  in  a  justice's  court,  a  defendant  answered, 
the  case  was  set  for  trial,  and,  on  the  morning  of  the  trial,  an 
agreement  was  entered  into  between  the  parties  for  a  transfer  of 
the  cause,  but  the  plaintiff,  in  collusion  with  the  justice,  procured  a 
judgment  to  be  entered  without  the  knowledge  of  the  defendant, 
who  permitted  the  time  to  pass  within  which  an  appeal  might  have 
been  taken  and  prosecuted  to  the  superior  court,  in  the  belief, 
fostered  by  divers  representations  on  the  part  of  plaintiff's  attor- 
neys, that  steps  were  being  taken  to  transfer  the  cause  in  accord- 
ance with  the  agreement  that  had  been  entered  into,  and  that,  in 

M  Story's      Equity     Jnrispnidance,  »•  20  Cal.  109;  and  bm  Metcalf  v. 

12th  ed.,  tec.  S85;  see,  also.  High  on  WiUiamg,  14  Otto  {XJ.  B.),  93,  26  L. 

iDjunctioDS,    sec.    119    et    seq.,    and  «d.  66S. 
Freeman  on  Jodgmeuts,  see.  SOO, 
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the  meantime,  the  lltigatioD  nmained  in  the  eondit!on  it  was  in 
when  the  caae  wsa  set  for  trial.  It  waa  held  that  auoh  a  jadgment, 
80  entered,  was  the  result  of  a  fraud  against  whieh  defendant  eoold 
not  with  reasonable  imidence  b&ve  guarded  against,  and  that  equity 
would  intervene  to  enjoin  its  enforcement.**^ 

But  in  every  case  where  application  ia  made  for  relief  in  eqni^ 
it  must  be  shown  that  the  applicant  has  exercised  due  diligence. 
If  he  has  not,  relief  cannot  be  granted  him.  In  Borland  t.  Thorn- 
ton **  the  facts  were  as  follows:  Borland  was  served  with  summons 
in  San  Joaquin  county,  the  action  being  pending  in  the  court  at 
Stockton  in  said  county.  He  sent  the  copy  of  summons  and  com- 
plaint to  his  attorneys  at  Sacramento  with  such  information  as  he 
thought  necessary  to  enable  them  to  put  in  an  answer.  The  attor- 
neys thought  it  advisable  to  see  Borland  before  putting  in  an  an- 
swer, and  drew  a  demurrer  (which,  however,  was  without  merit), 
and  sent  it  to  attorneys  of  their  acquaintance  at  Stockton  with  a 
request  to  have  the  demurrer  served  and  filed,  and  to  obtain  time 
to  answer  if  It  should  be  overruled.  The  Stockton  attorneys  saw 
the  plaintiff  as  soon  as  business  engagements  permitted,  but  in  the 
meantime  the  demurrer  had  been  overruled  and  judgment  by  de- 
fault taken.  Upon  these  facts  the  supreme  court  held  that  equity 
could  not  interfere.  In  Mastick  v.  Thorp,"  the  facts  were  as 
fallows:  The  applicant  for  relief  purchased  a  lot  of  land,  con- 
cerning the  title  to  whieh  a  suit  was  pending  between  his  grantor 
and  other  persona.  The  purchaser  knew  of  the  existence  of  the 
suit,  but  neither  requested  the  attorneys  of  his  grantor  to  con- 
tinue to  look  after  the  case  nor  employed  any  other  attorney,  and 
no  one  appearing  on  his  behalf  at  the  trial,  judgment  went 
against  him.  Thereupon  he  brought  suit  for  relief  in  equity  on 
the  ground  that  he  had  no  knowledge. of  the  trial,  and  supposed 
the  former  attorneys  would  continue  to  look  after  the  case,  and 
that  he  had  a  good  defense.  But  the  supreme  court  held  that  there 
had  been  gross  negligence,  and  that  relief  could  not  be  granted.** 

MO  Merrimsn  t.  Walton,  lOS  Cel.  pl«,  the  eua  of  Baker  t.  O'Kordan, 
403,  45  Am.  St.  Bep.  SO,  3fi  Pac  1108,       QS   Cal.   S68,   4  Pu.   23S,   prasenta  a 


[I  L.  B.  A.  786.     And  aee  Merrill 
Fint  Nat.  Bank,  91  Cal.  59,  29  Pi 
242;    Sullivftn   t.   Lumsdcn,   118   Col. 
M4,  50  Pac,  777;   and  Buiey 
raga,   130   Cal.    586,    62   Pac.    1081. 
Caws  of   accident,  gurpriae,  etc.,   aic 
■ometimea  not  diBtinguishable  in  p- '- 
eiple  from  caaas  where  the  judgi 
wu  Uken  without  notice.    Tor  exam- 


Btate  of  facta  dmilar  in  d«l«il  to  the 
caiBB  cited  in  the  text.  See,  alio. 
Bacon  v.  Baoon,  150  CkL  477,  89  Pm. 
817. 

1'  12  Cal.  440. 

>l  29  Cal.  444. 

»  See,  also,  Boston  t.  Hajsea,  33 
Cal.  31 ;  Crim  t.  Eandlsj,  1  Otto  (U. 
8.),  SS9,  24  L.  ed.  8161 
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The  roles  ^veraing  applications  for  relief  in  equity  upon  the 
grooad  of  accident  or  anrprise,  etc.,  ae^m  to  be  substantially  the 
same,  except  as  to  the  time  and  form  of  the  application,  as  where 
a  motion  for  new  trial  upon  the  same  ground  is  made  in  the  court 
in  which  tie  action  is  pending.  Where,  therefore,  a  motion  for 
new  trial  upon  the  ground  of  accident  or  surprise  has  been  granted, 
if  made  in  time,  bnt  the  time  to  move  has  gone  by  without  laches 
on  the  part  of  the  losing  party,  and  there  is  a  meritorious  claim  or 
defense,  equity  will  grant  relief.  The  subject  of  motions  for  new 
trial  upon  this  ground  has  been  considered  in  another  part  of  this 
treatise. 

§  304.    Limitatioiu  upon  the  Power  of  a  Ootirt  of  Equity  to 

Grajit  Belief. — The  general  principle  upon  which  eourts  of  equity 
grant  relief  against  judgments,  and  the  classes  of  cases  in  which 
SQch  relief  is  granted,  have  been  considered  in  the  preceding  sec- 
tion. What  is  there  said  most  be  taken  snbject  to  the  limitations 
stated  herein.  These  limitations  apply  equally,  whether  the  action 
is  for  relief  against  a  jadgment  at  taw  or  a  decree  in  equity.  They 
are  as  follows : 

1.  No  Belief  can  be  Granted  Where  ike  Matter  upon  Which  th» 
Claim  to  Relief  is  Founded  was  Litigated  in  the  Original  Action. — 
There  must  be  an  end  of  litigation,  and  there  never  would  he,  if 
a  party  could  retry  upon  a  bill  in  equity  what  had  been  already 
tried  in  a  court  of  competent  jurisdiction.  For  he  could,  with 
equal  reason,  bring  a  second  bill  to  review  the  conclusion  arrived 
at  on  the  first,  and  so  on  ad  infinitum.  Accordingly,  it  is  agreed 
by  writers  of  authority  that  a  bill  in  equity  cannot  be  main- 
tained to  set  aside  or  enjoin  a  judgment  for  mere  errors  of  law 
or  fact,  however  gross.'  The  rule  has  been  frequently  laid  down 
by  the  supreme  court  of  the  United  States,'  and  prevails  in  Cali- 
fornia. Thus  in  Collins  v.  Butler,*  where  the  losing  party  in 
an  action  of  trespass,  after  appealing  to  the  supreme  court  with- 

>  See  Story's  Equity  JnriBpnidenee,  24    L.    ed.    SIS;    United    Statei    r. 

■ee.    &S4i     Freem&n    on    Judgmsnta,  Tbrockmoiton,  g  Otto  (U.  S.),  61,  2S 

Bee.  487;   High  on  InjunctioDB,  sees.  L.   sd.  93. 

96,  129,  160.  »  14  Oftl.  223;  see,  also,  Shina  v. 

»  Marine   Ins.    Co.   *.    Hodgson,   7  Tonng,  57  Cal.  525;   Banett  t.  Kil- 

Cranoh   (U.   B.),   336,  3   L.   ed.   362;  bouine,  3  Cal.  327;  and  look  at  Bid- 

Ballanoe  v.  Foreytb,  24  How.  (U.  S.)  die   v.   Baker,   13   Cal.   295;   Daly   v. 

183,  16  L.  ed.  733;  Tilton  t.  Cofield,  Peonie,  86  Cal.  552,  21  Am.  St.  Bep. 

8  CHto   (U.  8.),  187,  23  L.  ed.  858;  61.  25  Pae.  67;  'Wickersbain  v.  Com- 

Crim  T.  Handley,  i  Otto  (U.  B.),  ftSS,  eiford,  104  OaL  494,  38  Fm.  101. 
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out  snecesa,  brougbt  a  suit  in  equity  to  have  the  judgmeat  set 
aside  for  reasons  which  had  been  litigated  in  the  original  action, 
the  bill  was  ordered  dismissed,  and  Baldwia,  J.,  deliveriDg  the 
opinion,  said:  "We  do  not  think  it  can  seriously  be  contended 
that  chancery  will  give  relief  by  way  of  appeal  from  the  law  side 
of  the  district  court,  much  less  from  the  judgment  of  this  conii, 
upon  the  same  facts  passed  upon  in  jndgment  by  the  law  court 
and  this  court.  The  district  court,  sitting  upon  the  trial  below, 
had  full  power  to  act  in  the  premises;  and  this  matter,  if  sufB- 
cient  at  all,  was  matter  for  relief  at  law.  There  can  in  sucli  case 
be  as  little  necessity  as  authority  for  the  interposition  of  a  court 
of  equity.  Litigation  would  be  unnecessarily  protracted,  if  in 
every  case  in  which  a  party  moved  for  a  new  trial  and  failed,  he 
could  then  upon  the  same  facts  apply  to  the  same  judge  for  an 
injunction,  and  retry  his  case  in  equity;  and  there  wonld  be  a 
singular  inconsistency  in  holding  that  the  same  judge,  with  full 
jurisdiction  and  capacity  to  pass  upon  given  facts,  and  grant  the 
appropriate  relief,  should  apply  one  measure  of  relief  or  one  set 
of  rules  in  one  character,  and  another  and  different  measure  or  set 
in  another  character," 

In  the  foregoing  case  relief  was  sought  against  a  judgment  at 
law.  The  same  rule  applies  where  relief  is  sought  against  a 
decree  in  equity.  In  Allen  v.  Currey  *  the  facts  were  as  follows : 
Currey  brought  a  suit  in  equity  to  have  Allen  declared  a  trustee 
and  for  a  conveyance.  Upon  the  trial  of  this  suit  the  question 
was  whether,  in  bidding  in  the  property  at  an  execution  sale,  Allen 
acted  for  himself  or  as  Currey's  agent.  Upon  this  question  both 
parties  testified,  and  judgment  was  given  for  Currey-  Allen 
moved  for  a  new  trial,  and  appealed  to  the  supreme  court  without 
success.  He  then  brought  a  suit  in  equity  to  have  the  decree  set 
aside  on  the  ground  that  since  the  trial  he  had  ascertained  that 
many  months  prior  thereto,  Currey  had  admitted  to  one  Emeric 
that  Allen  was  not  acting  as  his  agent.  The  supreme  court  held 
that  the  suit  could  not  be  maintained  for  several  reasons,  one  of 
which  was  that  the  question  had  been  litigated  in  the  former  suit, 
and  Crockett,  J.,  delivering  the  opinion,  said:  "It  is  not  pretended 
that  any  new  fact  has  occurred  since  the  former  trial  to  vary  the 
rights  of  the  parties,  nor  that  the  plaintiflE  was  then  ignorant  of 

•  41  Cat  318;  and  see  Southard  v.  applied  in  probate  matters.  See  Jn 
BuBBell,  16  How.  (U.  8.)  547,  14  h.  re  Griffith,  84  Cal  107,  23  Pao.  628, 
ed,  1032.    Ajtd  the  same  rale  baa  been      24  Pa«.  3B1. 
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the  facts  of  the  traiiBaction.  All  that  he  haa  since  discovered  is 
80me  additional  teatimony  tending  to  sastaln  his  theory  of  the  facts, 
and  to  rebut  that  of  the  defendant.  But  it  is  quite  evident  that 
if  a  judgment  could  be  set  aside  as  fraudulent  on  such  a  showing 
as  this,  litigation  would  be  interminable.  If  on  another  trial  the 
plaintiff  shoald  still  fail  to  maintain  bis  case,  he  might  on  the 
same  theory  thereafter  institute  a  new  action  on  the  discovery 
of  additional  evidence,  and  so  on  ad  infinitum.  If  the  losing 
party  were  permitted  to  assail  the  judgment  as  fraudulent,  on  the 
ground  that  his  adversary  knew  the  facts  to  be  as  he  claimed 
them  to  be  at  the  trial,  and  failed  to  disclose  them,  and  that  he 
has  since  discovered  some  additional  evidence  tending  to  prove 
them,  a  judgment  instead  of  being  a  'final  determination  of  the 
rights  of  the  parties,'  as  defined  by  the  statute,  would  be  little  else 
in  its  legal  effect  than  an  order  to  show  cause  why  it  should  not  be 
set  aside." 

The  same  doctrine  was  laid  down  by  the  supreme  court  of  the 
United  States  in  the  case  of  United  States  v.  Throckmorton.* 
That  was  a  bill  brought  in  the  United  States  circuit  court  to  set 
aside  a  confirmation  of  a  claim  under  a  Mexican  grant  fay  the 
board  of  land  commissioners,  and  the  decree  of  the  United  States 
district  court  approving  such  confirmation.  The  bill  charged  that 
the  person  whose  claim  had  been  so  confirmed  had  procured  the 
confirmation  upon  documents  which  he  had  fraudulently  caused  to 
be  antedated,  and  upon  perjured  testimony  suborned  by  him. 
Such  documents  and  testimony,  however,  were  passed  upon  by  the 
tribunals  whose  decisions  were  sought  to  be  set  aside,  and  mainly 
upon  this  ground  the  supreme  court  held  that  the  bill  could  not  be 
maintained,  and  Miller,  J.,  delivering  the  opinion,  said:  "There 
are  no  maxims  of  the  law  more  firmly  established,  or  of  more  value 
in  the  administration  of  justice,  than  the  two  which  are  designed 
to  prevent  repeated  litigation  between  the  same  parties  in  regard 
to  the  same  subject  of  controversy;  namely,  interest,  reipublicae, 
ut  sit  finis  Utium,  and  nemo  debet  bis  vexari  pro  una  et  eadem 
causa.  ....  But  there  is  an  admitted  exception  to  this  general 
rule  in  eases  where,  by  reason  of  something  done  by  the  successful 
party  to  a  suit,  there  was  in  fact  no  adversary  trial  or  decision  of 
the  issue  in  the  case.  Where  the  unsuccessful  party  has  been  pre- 
vented from  exhibiting  fully  his  case,  by  fraud  or  deception  prac- 

•  s  Otto  (u.  s.),  61, 2S  L.  «d.  gs. 
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ticed  on  him  by  his  oppoa«nt,  as  hy  keeping  him  awfty  from  conrt. 
a  f alae  promke  of  a  compromise ;  or  where  the  defendant  never  had 
knowledge  of  the  suit,  heing  kept  in  ignorance  by  the  acts  of  the 
plaintiff;  or  where  an  attorney  fraudulently  or  without  authority 
assumes  to  represent  a  party  and  connives  at  his  defeat;  or  where 
the  attorney  regularly  employed  corruptly  sells  ont  his  client's 
interest  to  the  other  side — these  and  similar  cases  which  show  that 
there  has  never  been  a  real  contest  in  the  trial  or  hearing  of  the 
case,  are  reasons  for  which  a  new  suit  may  be  sustained  to  set 
aside  and  annul  the  former  judgment  or  decree,  and  open  the 
case  for  a  new  and  fair  hearing.  (See  Wells  on  Res  Adjudicata, 
sec.  499 ;  Pearce  v.  OIney,  20  Conn,  544 ;  Wierich  v.  De  Zoya, 
7  111.  385 ;  Kent  v.  Ricards,  3  Md.  Ch.  392 ;  Smith  v.  Lowry,  1  Johns. 
Ch.  320;  De  Louis  v.  Meek,  2  Iowa,  55.)  In  all  these  cases,  and 
many  others  which  have  been  examined,  relief  has  been  granted 
on  the  ground  that  by  some  fraud,  practiced  directly  upon  the 
party  seeking  relief  against  the  judgment  or  decree,  that  party 
has  been  prevented  from  presenting  all  of  his  case  to  the  court. 
On  the  other  hand,  the  doctrine  is  equally  well  settled  that  the 
court  will  not  set  aside  a  judgment  because  it  was  founded  on  a 
fraudnlent  instrument  or  perjured  evidence,  or  for  any  matter 
which  was  actually  presented  and  considered  in  the  judgment 

assailed We  think  these  decisions  establish  the  doctrine  on 

which  we  decide  the  present  case,  namely,  that  the  acts  for  which 
a  court  of  equity  will  on  account  of  fraud  set  aside  or  annul  a 
judgment  or  decree  between  the  same  parties,  rendered  by  a  court 
of  competent  jurisdiction,  have  relation  to  frauds  extrinsic  or  col- 
lateral to  the  matter  tried  by  the  first  court,  and  not  to  a  fraud 
in  the  matter  on  which  the  decree  was  rendered.  That  the  mis- 
chief of  retrying  every  case  in  which  the  judgment  or  decree  was 
rendered  on  false  testimony,  given  by  perjured  witnesses,  or  on 
contracts  or  documents  whose  genuineness  or  validity  waa  in  issue, 
and  which  are  afterward  ascertained  to  be  forged  or  fraudulent, 
would  be  greater  by  reason  of  the  endless  nature  of  the  strife  than 
any  compensation  arising  from  doing  justice  in  individual  cases." 
The  principle  enunciated  in  the  Throckmorton  case  has  served  as 
a  guide  throughout  the  years  since  the  great  jurist  (Justice  Miller) 
gave  expression  to  it.  So  clear  and  comprehensive  is  the  language 
used  that  it  leaves  nothing  uncovered  in  the  entire  scope  of  its  ap- 
plication in  equity  jurisprudence.    It  may  not  be  out  of  place,  how- 
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ever,  to  quote  troai  Bom«  of  the  decisions  which  were  made  upon  the 
authority  of  that  case.  Referring  to  that  portion  of  the  Throck- 
morton decision  where  it  is  said,  "The  acts  for  which  a  coart  of 
equity  will,  on  account  of  fraud,  set  aside  or  annul  a  judgment, " 
etc.,  the  California  supreme  court,  in  Re  Qrifflth,"*  said;  "The 
principle  laid  down  in  this  ease  is  in  accordance  with  the  weight  of 
authority,  and  is  required  by  far-reaching  considerations  of  public 
policy."  So  in  Pico  v.  Cohn,*"  where  relief  in  equity  was  sought 
from  a  judgment  alleged  to  have  been  obtained  by  forged  docu- 
menta,  perjured  testimony,  and  by  bribing  a  witness  to  swear 
falsely,  the  court  said : 

"That  a  former  judgment  or  decree  may  be  set  aside,  and  an- 
nulled for  some  frauds  there  can  be  no  question ;  but  it  must  be  a 
fraud  extrinsic  or  collateral  to  the  questions  examined  and  deter- 
mined in  the  action.  And  we  think  it  is  settled  beyond  controversy 
that  a  decree  will  not  be  vacated  merely  because  it  was  obtained  by 
forged  documents  or  perjured  testimony.  The  reason  of  the  rule 
is  that  there  most  be  an  end  of  litigation ;  and  when  parties  have 
once  submitted  a  matter,  or  have  had  the  opportunity  of  submit- 
ting it,  for  investigation  and  determination  in  the  same  proceeding, 
it  must  be  regarded  as  final  and  conclusive,  unless  it  can  be  shown 
that  the  jurisdiction  of  the  court  has  been  imposed  upon,  or  that 
the  prevailing  party,  by  some  extrinsic  or  collateral  fraud,  has  pre- 
vented a  fair  snbmissiou  of  the  controversy In    alt    such 

instances  the  successful  party  is  really  prevented  by  the  fraudulent 
contrivance  of  his  adversary  from  having  a  trial ;  but  when  he  has 
a  trial,  he  must  be  prepared  to  meet  and  expose  perjury  then  and 
there.  He  knows  that  a  false  claim  or  defense  can  be  supported 
in  no  other  way;  that  the  very  object  of  the  trial  is,  if  possible, 
to  ascertain  the  truth  from  the  conflict  of  the  evidence,  and  that, 
necessarily,  the  truth  or  the  falsity  of  the  testimony  must  be 
determined  in  deciding  the  issue.  The  trial  is  his  opportunity  for 
making  the  truth  appear.  If,  iinfortunately,  he  fails,  being  over- 
borne by  perjured  testimony,  and  if  he  likewise  fails  to  show  the 
injustice  that  has  been  done  him  on  motion  for  new  trial,  and  the 
judgment  is  affirmed  on  appeal,  he  is  without  remedy.     The  wrong 

•»  81  Csl.  J07,  23  Pae.  528,  24  Pae.      ^o-    ^13,    where    the    Throckmorton 
—1  WM  also  foUowed. 


.,  Weil  Y.  Vail,  65  Oil. 


b  Bl  Cal.  129,  25  Am.  St.  Sep.  1S9, 


460,    4    Pae.    422;     California    Bwt      25  Pao.  870,  27  P»c  537,  13  L,  &. 
Bngar  Co.  *.  Porter,  S8  CaL  369,  9      A.  S30. 
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in  such  case,  is,  of  course,  a  moat  grieTons  one,  and  no  doabt  the 
I^slature  and  the  eoorta  would  be  glad  to  redress  it  if  a  rale  could 
be  devised  that  would  remedy  the  evil  without  producing  mischiefs 
far  worse  than  the  evih  to  be  remedied.  Endless  litigation  in 
which  nothing  was  ever  determined  would  be  worse  than  occasional 
miscarriages  of  justice;  and  so  the  rule  is,  that  a  final  judgment 
cannot  be  annulled  merely  because  it  can  be  shown  to  have  been 
based  upon  perjured  testimony;  for  if  this  could  be  done  once,  it 
could  be  done  again  and  again  ad  infinitum." 

In  Dunlap  v,  Steere"  the  following  language  was  used,  ex- 
pressive not  only  of  the  principle  involved,  but  of  the  applicatioa 
to  the  particular  facts,  and  the  facts  themselves : 

"It  is  claimed,  however,  that  the  fraud  here  complained  of  is 
concluded  by  the  judgment  itself ;  that  whether  the  defendant  had 
a  good  title  to  the  laud  in  controversy  was  the  very  matter  involved 
in  the  former  action,  and  the  judgment  therein  is  conclusive  upon 
the  plaintiff;  and  in  support  of  that,  the  case  of  United  States  v. 
Throckmorton,.  98  U.  S.  61,  25  L,  ed.  93,  and  other  similar  cases,  are 
cited.  But  the  rule  there  announced  is  only  applicable  where  the 
former  judgment  was  the  result  of  a  trial  between  the  parties,  or 
where  the  one  against  whom  the  judgment  was  rendered  had  actual 
notice  of  the  pendency  of  the  action,  and  neglected  to  submit  his 
proofe.  The  case  just  mentioned  was  one  in  which  a  retrial  of  an 
action  which  had  been  once  fully  tried  was  asked,  and  can  have  no 
kind  of  bearing  here,  where  the  plaintiff  never  had  his  day  in 
court,  or  any  opportunity  to  make  his  defense  to  the  false  and 

■g  92  Cal.  341,  S7  Am.  St.  Sep.  143,  defendaDt  in  the  first  anit  appeared, 
ES  Pae.  563,  16  L.  B.  A.  381.  In  thia  or  had  actual  notice  of  the  aiut,  and 
ease,  quoting  from  Tomkiaa  t.  Tom-  might  have  interpoBed  the  frand  wi 
kins,  11  N.  J.  £q,  512,  it  was  said:  a  defense.  la  all  such  cases  the  is- 
"The  usual  ground  upon  niiich  a  court  sues  made  hj  the  pleading,  or  which 
of  equitj  refuses  to  interfere  with  a  toight  have  been  made,  are  j'ustlj  re- 
judgment  is  because  the  defendant  ^rded  as  settled  and  merged  in  the 
shoula  have  protected  himself  ia  tbe  judgment,  leaving  collateral  matters 
<!ourt  where  the  judgment  was  ob-  onlj  open  to  investigBtion.  But  in 
tained."  And  quoting  from  Irvine  v.  our  opinion,  the  rule  of  the  eases  cited 
Leyh,  102  Mo.  200,  14  S,  W.  715,  16  cannot  be  applied  in  all  its  Btrictnesa 
8.  W.  10,  as  follows:  "The  principle  to  a  case  where  the  defendant  has 
thus  so  strongly  stated  [referring  to  been  brought  in  bj  a  newspaper  no- 
the  Throckmorton  case]  in  the  casea  tice  only,  and  had  no  actual  notice  of 
cited  proceeds  upon  tbe  ground  that  the  suit,  and,  as  a  eonsequence,  had 
the  party  had  an  opportunity  to  ap-  no  real  opportunity  to  defend.  The 
pear  and  interpose  the  defease  in  the  rule  must  be  applied  to  those  eases 
suit  in  which  the  judgment  com-  where  the  reason  upon  which  it  is 
plained  of  was  rendered.  The  cases  founded  admits  of  iU  application." 
before  eited  are  those  in  which  the 
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fraudulent  claim  apoD  whieh  the  judgment  against  htm  was  based. 
Not  having  any  knowledge  of  the  pendency  of  that  action,  it  was 
an  absolute  impossibility  for  him  to  protect  his  rights  therein,  and 
his  failure  to  defend  was  not  a  negligent  omission  on  his  part.  It 
is  this  difference  in  the  facts  which  brings  the  plaintifF  here  within 
the  exception  to  the  general  rule  which  was  acted  upon  in  United 
States  T.  Throckmorton,  98  U.  S.  61,  25  L.  ed.  93." 

In  Fealey  v,  Pealey,"  it  was  said : 

"The  demurrer  to  the  complaint  ought  to  have  been  sustained. 
The  fraud  which  is  set  forth  as  the  basis  of  the  plaintiff's  cause  of 
action  relates  to  the  alleged  falsity  of  defendant 's  statement  made 
in  her  petition  for  the  order  setting  aside  the  homestead,  and  again 
repeated  in  her  testimony  upon  the  hearing  of  such  petition,  con- 
cerning the  nature  of  the  title  to  the  land  set  apart  to  her  as  a 
homestead;  but  the  question  of  title  thus  presented  and  sought  to 
be  litigated  in  this  action  was  necessarily  involved  in  the  proceed- 
ing to  set  apart  the  homestead,  and  the  order  or  judgment  of  the 
court  therein  was  a  determination  that  the  allegation  of  defend- 
ant's petition  in  regard  to  the  nature  of  the  title  to  the  land  so 
set  apart  was  true,  and  that  her  testimony  relating  to  the  same 
matter  given  upon  the  trial  of  that  proceeding  was  also  true.  The 
plaintifE  had  notice  of  the  pendency  of  that  proceeding,  and  no 
fraud  was  practiced  upon  her  by  which  she  was  prevented  from 
appearing  therein  and  contesting  the  allegation  of  defendant's 
petition,  or  showing  that  the  testimony  given  by  her  was  unworthy 
of  credit.  Under  these  circumstances  that  judgment  is  conclusive 
upon  the  plaintiff,  and  she  cannot  be  permitted  to  bring  into  liti- 
gation the  same  matters  therein  involved  and  settled  by  that  judg- 
ment. The  case  made  by  the  complaint  here  falls  exactly  within 
the  rule  declared  in  United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  ed.  93;  Griffith's  Estate,  84  Cal.  107,  23  Pac.  528,  24  Pac. 
381,  and  Pico  v.  Cohn,  91  Cal.  129,  25  Am.  St.  Bep.  159,  25  Pac 
970,  27  Pac.  537,  13  L.  R.  A.  336." 

In  Langdon  v.  Blackburn  "  it  was  said : 

"The  cases  in  which  a  court  of  equity  is  authorized  to  interfere 
and  set  aside  a  former  judgment  on  the  ground  of  fraud  are  those 
only  where  the  fraud  was  extrinsic  and  collateral  to  the  matter 

H  104  Cal.  354,  43  Am.  St.  B«p.         »  109  CeO.  19,  41  Pac.  814. 
Ill,  38  Pae.  49. 
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tried."  Citing  anthoritlea  cited  in  preceding  qaotatioD  tram 
Pealey  t.  Fealey. 

Similar  language  was  used  in  Hanley  t.  Hanley,"  Eatadillo  t. 
Security  etc,  Co.,**  Bacon  v.  Bacon,""  and  in  Mood  v.  Templeton,** 
a  comparatively  recent  decision,  the  court  said : 

"The  rule  ia  well  settled  in  this  state  as  to  when  eqnity  will  or 
will  not  relieve  a  party  from  the  effect  of  a  jadgment  claimed  to 
have  been  obtained  by  fraud.  The  rule  is  that  it  will  not  relieve 
when  the  fraud  charged  relates  to  matters  upon  which  the  judgment 
was  regularly  obtained  and  where  an  opportunity  was  given  to  the 
party  against  whom  it  was  entered  to  contest  the  matters  in  issue, 
or  present  any  defense  which  was  available;  fraud  which  was 
directed  to  or  bore  upon  the  claim  or  issue  which  was  before  the 
court  for  determination,  as  when  a  judgm^it  is  entered  upon  a 
fraudulent  claim,  or  is  procured  by  false  testimony,  where  the 
party  had  an  opportunity  to  be  heard  as  to  these  matters.  This 
is  the  rule  laid  down  in  United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  ed.  93,  denying  the  right  to  relief  when  the  fraud  is  of 
that  character,  and  is  the  rule  followed  and  applied  in  this  state 
in  the  cases  of  In  re  Griffith,  84  Cal.  107,  [23  Pae.  528,  24  Pac. 
381],  and  Pico  v.  Cobn,  91  Cal.  129  [25  Am.  St.  Bep.  159,  and 
note,  25  Pac.  970,  27  Pac.  537,  13  L.  B.  A.  336].  This  rule,  how- 
ever, has  no  application  to  extrinsic  or  collateral  fraud,  which  is 
defined  to  be  'actual  fraud,  such  that  there  is  on  the  part  of  the 
person  chargeable  with  it  the  malus  antvtus,  the  mala  mejis  putting 
itself  in  motion  and  acting  in  order  to  take  an  undue  advantage 
of  some  other  person  for  the  purpose  of  actually  and  knowingly 
defrauding  him.'  (Patch  v.  Ward,  L.  B.  3  Ch.  App.  207.)  In  the 
Throckmorton  case  the  supreme  court  of  the  United  States,  after 
laying  down  this  general  rule  to  which  we  have  referred,  declares 
what  constitutes  collateral  fraud  and  the  right  of  a  party  to  be 
relieved  from  a  judgment  obtained  through  it.  [Quoting  as 
above.]  ....  Such  fraud  operates  not  upon  matters  pertaining 
to  the  judgment  itself,  but  to  the  manner  in  which  it  is  procured. 

■f  114   Cal.   690,   46   Pac.   736.     In  apart  a  homeetead,  aueh  a  decree  wu 

tbij    case,    beiidsa    citing    tlie    cosea  conclusive.     Tbe  ease  of  In  ra  Moors, 

above  T«ferred  to,  tbe  court  referred  96   Cal.   522,   31   Pac   584,   wu   abo 

to  Gruwell  v.  Sejbolt,  82   ChI.   T,  22  cited  to  the  same  effect. 

Pac.  938,  wbcTe  it  waB  held   that  in  H  14B  Cal.  556,  B7  Pac.  19. 

the  BbBenee  of  fraud   or  device  re-  «b  150  Cal.  477,  89  Pac.  317. 

•OTted   to   to   prevent  the   prosecution  ik  152  Cal.  148,  92  Pae.  78,  IS  h. 

of  An  appeal  from  ft  decreo  setting  B.  A.,  N.  S.,  S79. 
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It  will  le  observed  that  the  principle  grotmd  upon  which  equity 
affords  relief,  aa  announced  in  the  Throckmorton  case,  is  that  by 
reason  of  the  fraud  practiced  on  the  plaintiff  against  whom  the 
judgment  was  obtained,  there  was  no  adversary  trial  of  the  issnes 
in  the  action,- and  that  he  was  prevented  through  such  fraudulent 
act  of  his  adversary,  and  without  any  fault  on  his  own  part,  from 
presenting  a  meritorious  defense  to  the  action  brought  against 
him." 

In  Campbell-Kawannanakoa  v.  Campbell,*'  quoting  from  the 
Throckmorton  case,  and  that  of  Pico  v.  Cohn,  and  comparing  the 
fraud  alleged  in  the  case  at  bar  with  that  of  those  cases,  the  su- 
preme court  said: 

"The  fraud  here  alleged,  however,  was  extrinsic  or  collateral, 
within  the  meaning  of  the  rule.  We  are  not  confronted  with  a  case 
where  a  party  was  in  a  former  proceeding  simply  deprived  by  some 
fraudulent  artifice  or  breach  of  fiduciary  duty  on  the  part  of  the 
prevailing  party  of  his  opportunity  to  be  heard  upon  the  issues 
there  presented  or  determined,  which  is  perhaps  the  most  common 
form  of  what  is  held  to  be  extrinsic  fraud."     (Citing  various  cases.) 

No  distinction  is  recognized  in  the  above  decisions  between  ex- 
trinsic and  collateral  fraud,  so  called,  and  fraud  which  consists  in 
imposing  upon  the  jurisdiction  of  the  court ;  since  the  two  classes 
are  manifestly  one  in  effect.*"  Nor  is  there  any  real  difference  in 
effect  between  fraud  extrinsic  and  collateral  to  the  original  action, 
and  fraudulent  practices  committed  in  the  very  act  of  obtaining 
the  judgment."  Gathered  from  the  above  decisions,  therefore,  the 
controlling  principle  may  be  concisely  stated  as  follows :  Equity  will 
not  interfere  to  relieve  from  an  unconscionable  judgment,  on  the 
ground  of  fraud  in  its  procurement,  where  the  matter  to  which  the 
alleged  fraud  relates  was  litigated  in  the  original  action,  unless  the 
jurisdiction  of  the  court  was  imposed  upon,  or  the  prevailing  party, 

•  I  1S2  Cal.  201,  02  Pae.  184.  in  note  5c,  tiipro.     And  see  Ber^ii  v. 

«■»  An  instanc* — the  mort  cammon  Haight,  BB  Cal.  B2,  33  Pac.  760,  and 

— «f  fraudulent  imposition  upon   the  Campbell  v.  Campbell,   152   Cal.   201, 

court,  is  an  action  brought  in  a  juris-  S2  Pac.  184,  for  iDBtances  of  impoai- 

diction  foreign  to  tbe  residence  of  de-  tion    upon    the    jurisdietion    of    tha 

fenuant,  npon  a   fraudulent   demand,  court.     Also  aae  Wichcrsham  v.  Com- 

and  prosecuted  b^  publication  of  sum-  erfoid,  96  Cal.  433,  31  Pac.  358. 
mens   procureu   1^   a    false   affidavit,  >n  See  Zellerbaoh  v.   Allenberg,   67 

and  culminating  in  a  judgment  by  de-  Cal.    29fl,    7   Pac.    908  i    Anderson   v. 

fault.    See  Dunlap  v.  St«ere,  92  Oal.  Bank   of  Lassen,  140    CaL    6S5,   71 

314,   27   Am.   St.   Bep.    143,   2S   Pae.  Pw.  287. 
563,  16  L.  B.  A.  361,  and  caoei  cited 
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hj  eome  extrinsic  or  collateral  fraud,  has  preveoted  a  fair  sub- 
mission of  the  controversy  and  an  adversary  trial  thereof,  or  the 
fraud  was  practiced  in  the  very  act  of  obtaining  the  judgment. 

Inasmuch  as  this  rule  applies  only  to  facts  which  were  actually 
litigated  before  the  tribunal  whose  judgment  is  attacked,  it  is  im- 
portant to  know  in  what  such  litigation  consists,  as  well  as  what 
facts  may  be  regarded  as  subject  to  litigation.  A  fact  is  deemed  to 
have  been  litigated  within  the  meaning  of  the  rule  where  evidence 
in  relation  thereto  ia  introduced,  even  though  such  evidence  be  ex 
parte*  But,  if  such  ex  parte  evidence  follows  fraudulent  publica- 
tion of  summons,  as  a  result  of  practices  which  have  kept  the 
defendant  in  utter  ignorance  of  the  action  against  him,  and  culmin- 
ates in  a  judgment  taken  by  default  and  without  an  adversary 
trial,  the  effect  can  hardly  be  regarded  as  essentially  different  from 
extrinsic  or  collateral  fraud,  strictly  so  called,'  Nor  is  it  other- 
wise where  there  ia  a  fraudulent  concealment,*  but  sucb  fraudulent 
concealment  must  be  actual,  willful  and  intentional.  Mere  silence 
cannot  be  regarded  as  active  concealment.  There  must  be,  added 
to  silence,  some  active,  willful  concealment,  with  intent  to  commit 
a  fraud  upon  the  court.*  Nor,  as  stated  in  Allen  v.  Currey,"  can 
the  losing  party  maintain  a  suit  in  equity  to  set  aside  a  judgment 
merely  because  he  has  subsequently  ascertained  "that  his  adver- 
sary knew  the  facts  to  be  as  be  claimed  them  to  be  at  the  trial,  and 
failed  to  disclose  them."  Most  of  the  cases  where  relief  has  been 
granted  on  the  ground  of  fraudulent  concealment  will  be  found 
to  be  cases  where  a  new  trial  was  proper  on  the  ground  of  newly 
discovered  evidence,  which  ground  is  often  mingled  or  confused 
with  fraud."    But  a  party  is  "not  bound  to  furnish  evidence  for 

*  8m  Riddle  v.  Baker,  13  Oal.  295.  It    irill     prababl7     occur     to     th« 
T  See  note  5c,  mpra.                                 learned  reftder  in  thu  connection  that 

*  Freeman  on  Judgmentg,  sec.  491.       the  rule  above  stated,  vie.,  that  eqnitf 

*  Bee  Wiekeraham  v.  Comerford,  92  will  cot  interfere  where  the  question 
Cal.  433,  31  Pac.  358.  has   been    litigated   before   a    eompe- 

10  41  Cal.  31S.  tent  tribunal,  or,  in  other  words,  far 

11  The  ease  of  newly  diBCOvered  evi-  the  eorrection  of  an  error  of  law  or 
denee  may  seem  to  constitute  an  ex-  fact,  ia  at  variance  with  the  mis  of 
ception  to  the  rule  above  conaidered.  chancerj  practice  that  a  bill  of  fe- 
ll is  to  be  remembered,  however,  that  view  may  be  brought  for  the  Borree- 
relief  cannot  be  granted  on  this  tion  of  errors  apparent  upon  tiie  fae« 
ground  where  the  new  evidence  is  of  the  record.  Aa  to  this  rule,  aee 
merely  cumulative.  But  probably  in  Story'a  Equity  Pleadings,  sec.  404  et 
caaea  where  the  new  evidence  conaiats  e«q.;  Clarh  v.  Killian,  13  Otto  (U. 
of  a  writing  (aa  in  Eaaley  v.  Kellom,  8.),  763  ,  26  L.  ed.  607;  Davis  v. 
14  Wall.  (U.  S.)  279,  20  L.  ed.  8B0),  Speiden,  14  Otto  (U.  8.),  83,  26  K 
as.  for  eiample,  a  release,  the  mla  ed,  660.  But  it  may  be  doubted 
■ufferi  An  exception,  vhethu  a  bill  of  leview,  strictly  m 
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hia  adversary  unless  called  upon  to  testify  as  a  witness  *' ;  **  and 
mere  concealment,  unaccompanied  by  active  fraud,  has  never  been 
recognized  as  a  ground  for  relief,  eitber  by  motion  or  in  equity. 

The  cases  themselves,  most  of  which  are  quoted  in  this  subdivi- 
sion, must  be  resorted  to  for  illustrations  of  extrinsic  and  collateral 
fraud,  and  for  examples  of  the  rule  and  exceptions  above  stated. 
In  Pico  V.  Cohn,  supra,  the  following  were  mentioned  as  proper 
grounds  for  equitable  interference:  "Keeping  the  unsuccessful 
party  away  from  the  court  by  a  false  promise  of  a  compromise,  or 
purposely  keeping  him  in  ignorance  of  the  suit ;  or,  where  an  attor- 
ney fraudulently  pretends  to  represent  a  party,  and  connives  at 
his  defeat,  or  being  regularly  employed,  corruptly  sells  out  his 
client."    But  there  are  many  others. 

If  the  form  of  the  issue  is  so  vague  as  to  leave  in  doubt  the  ques- 
tions of  fact  determined  in  the  original  action,  and  so  indirectly, 
what  may  be  properly  recognized  as  extrinsic  or  collateral  thereto, 
parol  testimony  is  admissible  to  determine  what  questions  were 
actually  passed  upon.'" 

2.  No  Relief  can  be  Granted  Where  the  Matter  Might  have 
Been  Litigated  at  the  Former  Trial  by  the  Exercise  of  Due  Dili- 
gence.— It  has  been  shown  in  the  preceding  subdivision  that  equity 
will  not  grant  relief  where  the  matter  on  which  the  claim  to  its 
interposition  is  founded  was  litigated  before  the  tribunal  whose 
judgment  is  attacked.  Not  only  is  this  true,  but  it  is  also  true 
that  relief  will  not  be  granted  where  the  matter  might  have  been 
there  litigated  by  the  exercise  of  due  diligence.  If  this  were  not 
the  rule  it  would  be  to  the  interest  of  every  party  to  leave  a  few 

called,  ig  admiasible  under  ont  praa-  text,  a  bill  does  ncrt  lie  under  our 

tic«.  practice  for  the  eoneetiou  of  error 

A  bill  of  reriew,  atrietl;  lo  called,  epDarent  upon  the  faee  of  the  reoord. 

waa  onl;  for  relief  aoainet  decrees  in  Under  the  old  chaneerj  practice  the 

equity.     It   was   in   tne   nature   of  ft  decree  muat  be  obeyed  before  a  bill 

writ  of  error.     Story's  Equity  Plead-  of     review    conld    be    brought.     Bee 

inga,  see.   403.     There   were   but   two  eases  cited  in  note  9   to  section  34S 

eases   in   trbich   it   could   be   brouebt,  of  this  treatise. 

Til.,  for  error  apparent  upon  the  face  At  any  rate,  it  has  been  decided  in 

of  the  record   and   for  newly   diaeov-  this  state  that  a  suit  cannot  be  main- 


ered  evidence.     Story's  Equity  Flesd-  tained  for  the  ci 

inp,  sec.  404.     And  it  has  even  been  parent  on  the  face  of  the  jud)nnflit- 

said    by    the    supreme    court    of    the  roll.     San  Francisco  S.  ft  L.   Soc.  v. 

United  States  that  "pure  bills  of  re-  Thompson,   34   Cal.   76;   and   look   at 

view"  are  only  for  matters  apparent  Ziel  v.   Dukes,   12   Cal.  479. 

npon  the  face  of  the  record,  and  not  „  g^^i^^  ^_  Vassault,  40  Cal.  78. 

for  newly   iliacoi-ered  evidence.     Bui-  ' 

fington   V.   Harvey,   5   Otto   (U.   S.),  i»  MUes   v.   CaldweU,   2   WaU.    (U. 

103,  24  li.  ed.  SSI.    As  sUted  id  the  6.)  43,  17  L.  ed.  79S. 
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qaestions  nnlitigated  in  order  that  he  might  have  something  to 
fall  back  upon  in  ease  of  defeat.  Accordingly,  it  ia  well  settled 
that  the  applicant  for  relief  io  eqiiity  must  show  that  the  failure 
to  present  the  matter  on  which  he  relies  to  the  tribunal  whose 
judgment  he  attacks  was  not  the  resnlt  of  his  own  negligence, 
bat  was  owing  to  some  one  of  the  causes  considered  in  the  pre- 
ceding section.  The  decisions  of  our  supreme  court  fully  estab- 
lish this  proposition.  Thus  in  Williams  v.  Price,'*  where  a  peti- 
tion was  filed  in  the  probate  court  to  set  aside  the  allowance  of  a 
claim,  and  a  direction  for  its  payment  in  the  decree  of  distribn- 
tion,  on  the  ground  that  facta  had  subsequently  come  to  the  peti- 
tioner's knowledge  showing  that  the  claim  ought  not  to  have  been 
allowed,  the  snpr^ne  court  held  that  it  was  improper  to  grant  ths 
petition,  and  Baldwin,  J.,  delivering  the  opinion,  said;  "It  would 
not  be  sufficient  in  an  ordinary  case  of  a  bill  for  a  new  trial  to 
aver  that  the  party  thus  represented  [at  the  trial]  was  ignorant 
at  the  time  of  the  trial  (or  settlement)  of  the  facts.  The  bill  must 
go  further  and  show  that  he  could  not  with  the  use  of  due  diligence, 
unmixed  with  any  negligence  on  his  part,  have  made  himself  ac- 
quainted with  or  ascertained  the  existence  of  the  facts.  It  is  never 
tolerated  to  a  party  that  he  may  go  on  and  take  his  chances  of  a 
trial,  and  after  it  has  gone  against  him  move  to  set  it  aside  on 
grounds  which  he  might  have  availed  himself  of  by  the  exercise  of 
a  proper  degree  of  diligence.  Litigation  would  be  endless  if  this 
were  so,  and  a  party  encouraged  in  supineness  and  negligence." 
The  same  rule  was  laid  down  in  Markley  v.  Rand.'*  In  that  case 
the  facts  were  as  follows :  Markley,  one  Baldwin,  and  several  others 
were  sued  as  members  of  a  joint  stock  association  on  a  debt  due 
by  the  association.  Baldwin  appeared  in  person,  putting  in  an 
answer  for  himself,  denying  that  he  was  a  member  of  the  asso- 
ciation, and  another  answer  for  all  the  defendants.  No  other 
answer  appears  to  have  been  put  in,  but  the  other  defendants 
were  represented  by  counsel.  At  the  trial  the  plaintiff  dismissed 
the  suit  as  to  Baldwin,  whereupon  he  withdrew  the  answers  put 
in  by  him,  and  judgment  passed  against  the  other  defendants. 
One  of  them,  Markley,  brought  a  bill  in  equity  to  set  aside  the 
judgment  by  reason  of  the  occurrence  above  mentioned,  but  the 
supreme  court  held  that  it  could  not  be  maintained,  and  Baldwin, 
J.,  delivering  the  opinion,  said:  "There  was  full  opportunity  to 

>*  11  CaL  812.  M  12  CaL  273. 
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contest  ever;  fact  while  the  trial  was  goii^  on  or  before  the  court 
lost  jariBdiction  of  the  case,  and  the  plaintiff  cannot  retry  the  case 
by  bill  in  eqnity.  If  this  were  ao  in  every  case  where  by  the  neglect 
of  the  party,  or  his  attorney,  a  judgment  was  rendered  against  him, 
the  case  coold  be  taken  from  the  court  of  law  into  a  court  of 
chancery."  So  in  Datil  v.  Pacheco  '■  the  same  rule  was  laid  down. 
The  facts  of  that  case  were  as  follows :  The  sheriff,  by  virtue  of  an 
execution  in  favor  of  Datil  and  against  one  Andegue,  levied  upon 
and  sold  certain  personal  property  of  Pacheco,  which  he  had  pur- 
chased from  Andegne.  Pacheco  then  sued  the  sheriff  and  recov- 
ered judgment  against  him,  the  suit  being  defended  by  Dutil,  who 
had  indemnified  the  sheriff.  Dutil  then  brought  a  suit  .in  equity 
to  have  the  judgment  against  the  sheriff  set  aside  on  the  ground 
of  fraud  in  the  sale  from  Andegue  to  Pacheco.  But  the  supreme 
court  held  that  it  oould  not  be  maintained,  and  Norton,  J.,  deliver- 
ing the  opinion,  said:  "The  alleged  fraud  in  the  sale  of  the  prop- 
erty of  Andegue  to  Pacheco,  which  is  the  baais  of  the  present 
action,  might  have  been  litigated  in  that  action,  and  would,  if 
proved,  have  defeated  the  action.  Where  courts  of  law  and  equity 
have  concurrent  jurisdiction,  if  a  court  of  law  has  first  acquired 
jurisdiction  and  decided  a  case,  a  court  of  equity  will  not  interfere 
to  set  aside  the  judgment  unless  the  party  has  been  prevented  by 
Bome  fraud  or  accident  from  availing  himself  of  the  defense  at 
law,'*  So  in  Beaudry  v.  Felch,"  it  was  held  that  want  of  con- 
sideration for  a  note  should  have  been  set  up  in  the  action  on  the 
note,  and  not  having  been  so  could  not  be  made  the  ground  of  a 
suit  in  equity,  the  court,  per  Belcher,  J.,  saying:  "When  the  note 
was  put  in  suit  no  valid  defense  was  interposed,  and  judgment 
passed  in  favor  of  the  plaintiff.  If  there  was  a  good  defense  to 
it — and  there  probably  was — it  should  have  been  made  at  that  time. 
It  was  too  late  in  this  action  to  bring  forward  a  defense  which 
might  have  been  made  then."  So  in  Rahm  v.  Minis,'*  where  Rahm 
obtained  his  dischatge  in  insolvency  after  the  commencement  of 
an  action  against  him,  but  before  judgment,  it  was  held  that  he 
could  not  maintain  an  action  to  enjoin  the  judgment,  the  court,  per 
Rhodes,  C.  J.,  saying:  "Rahm  was  entitled  to  plead  his  discharge 
in  insolvency  in  bar  of  the  action  by  supplemental  answer.  If  that 
fact  was  pleaded  the  judgment  of  the  court  is  conclusive  that  the 

1*  21  CiL  43S,  82  Am.  Dec.  749.  !■  40  Cal.  421. 

M  47  Cal.  leS. 
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plaintiff  was  entitled  to  his  jud'gment,  notwitlistaiidiiig  the  alleged 
discharge  in  insolvency.  If  he  omitted  to  plead  the  dischai^  in 
insolvency  the  judgment  is  equally  conclusive  upon  him  as  it  would 
he  had  his  defense  been  accord  and  satisfaction,  payment,  ete.. 
which  he  had  neglected  to  plead."  So  in  Johnson  v.  Reed,"^  where 
the  applicant  for  relief  might  have  prosecnted  a  motion  for  a  new 
trial,  and  thereafter,  in  the  event  of  failure  to  obtain  the  same, 
have  had  an  appeal  from  both  judgment  and  order  of  denial,  in 
which  proceedings  the  errors  complained  of  mi^t  have  been  com- 
pletely litigated,  the  suit  was  dismissed,  the  court  saying: 

"The  correctness  of  a  judgment  cannot  be  reviewed  in  an  inde- 
pendent action  upon  grounds  which  were  available  to  the  litigant 
in  the  original  action." 

And  in  Hollenbeak  v.  McCoy,"*  where  the  plaintiff  in  equi^  was 
aware  of  the  facts  relied  upon  as  a  ground  for  relief  there  so  soon 
after  the  rendition  of  the  judgment  that  he  might  have  availed  him- 
self thereof  upon  an  appeal,  and  upon  a  trial  d«  novo  in  the  supe- 
rior court,  the  relief  was  denied,  the  court  saying: 

"His  failure  to  take  such  appeal  until  more  than  thirty  days 
after  the  rendition  of  the  judgment  was  his  own  negligence,  and 
cannot  be  Invoked  as  a  ground  for  the  interference  of  equity." 

And  so  in  other  cases."  And  it  is  not  enough  to  merely  allege 
that  the  party  used  diligence ;  he  must  set  forth  the  facta  showing 
the  diligence.^'  What  constitutes  diligence  must  be  determined 
upon  the  circumstances  of  each  case.  But  it  has  been  held  that 
"the  allegation  of  ignorance  in  making  the  necessary  averments  or 
of  insufficient  conduct  in  the  prosecution  of  the  first  suit  do  not 
constitute  grounds  for  relief  in  equity."*^  So  an  allegation  that 
the  party  "made  a  mistake"  in  not  setting  out  a  fact  in  an  affidavit 
is  insufficient.'*  And  an  allegation  that  the  right  of  appeal  frran 
the  judgment  sought  to  be  relieved  against  was  lost  through  the 
carelessness  of  plaintiff's  attorney's  clerk  was  held  insufficient,"" 

The  general  rule  above  stated  has  been  uniformly  acted  upon  by 
the  supreme  court  of  the  United  States,"  and  is  laid  down  by  Story, 

)»»  125  Ckl.  74,  57  Pac.  880.  •"  Daly  v.  Pennie,  SS  C»L  55K,  !1 

"b  127  Cal.  21,  SB  Pae.  201.  Am.  St.  ^p.  61,  25  Pae.  67. 

«  Sea   Mtutiok   v.    Thorp,    29   CaL  "  Truly  t.  W»n£er,  5  How,  (TT.  S.) 

444;   Boston  v.   Haynea,  33   Cal.  31;  141,  12  L.  ed.  88;  Creath  v.  Knu,  5 

Qninn  v.  WetherbeB,  41  Cal.  24T.  How.    (U.   R.)    192,   IE   K   ed.    111; 

'<•  Butler  V.  Vaasault,  40  Cal.  74.  Walker  v.  Bobbina,  14  How.   (U.  a) 

n  Bamett  t.  Eilbouroe,  3  CaL  327.  584,  14  L.  ed.  552;  Sample  t.  Banwa, 

M  Douglan  T,  Brooks,  38  Cal.  670.  14  How.  (U.  S.)  70,  14  L.  od.  330; 
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vho  says  with  respect  to  it:  "This  doctrine  is  not  limited  to  mere 
cases  decided  is  oonrts  of  common  law ;  but  it  is  applicable  to  all 
cases  where  the  matter  of  the  ooDtroTersy  has  been  already  decided 
on  by  another  coart  of  competent  jurisdiction,  even  though  it  be  a 
foreign  court,  or  where  it  might  have  been  made  available  in  that 
court  aa  a  matter  of  claim  or  defense  in  a  suit  pending  in  such 
court.  For  it  has  been  truly  said  not  to  he  the  practice  of  courts 
of  equity  to  assume  jurisdiction  in  favor  of  parties,  who  having 
had  an  opportunity  of  asserting  their  title  in  another  court,  where 
the  matter  has  been  properly  the  subject  of  adjudication,  have 
either  missed  that  opportunity,  or  have  not  thought  proper  to  bring 
their  title  forward. ' '  ** 

But  what  is  said  in  the  preceding  part  of  this  subdivision  applies 
only  where  the  suit  in  equity  is  to  set  aside  or  enjoin  a  judgment, 
or,  in  other  words,  where  a  direct  attack  ie  made  on  the  judgment. 
It  does  not  apply  where  the  judgment  is  not  attained,  hut  the  sub- 
aeqaent  suit  is  independent  of  it  Cases  may  arise  at  law  in  which 
equitable  defenses  may  be  set  up.  Thus  in  California  the  defend- 
ant in  ejectment  may  set  forth  in  his  answer  any  equitable  defense 
he  may  have.  If  be  does  set  it  up,  and  it  is  passed  upon,  the  judg- 
ment is  conclosive  upon  the  question  of  its  validity.  But  he  is  not 
compelled  to  set  it  up.  He  may  let  judgment  go  at  law,  and  assert 
his  equitable  right  irt  a  subsequent  proceeding,  the  judgment  at  law 
not  being  a  bar.'*  In  such  cases  the  equitable  matter  ia  not  neces- 
sarily involved  in  the  action  at  law,  and  not  being  actually  passed 
upon,  is  not  concluded  by  the  judgment.  This,  however,  does  not 
militate  against  the  rale  above  laid  down  because  the  first  judg- 
ment is  not  attacked  or  impaired  in  any  way. 

3,  No  Relief  will  be  Granted  in  Equity  Where  It  Could  have 
Been  Oitained  upon  Motion  in  the  Court  Which  Rendered  the 
Judgment. — It  seems  that  in  many  states  the  remedy  by  motion 
and  that  by  suit  in  equity  are  concurrent,  and  that  the  party  may 

Heiulriduoii  v.  Hinckley,  17  How,  (U.  **  Story's     Equity     JuriBpmdence, 

8.)  145,  15  L.  ed.  123;  McMieken  <r.  12th  ed,,  sec.  895a;  and  see  HiRh  on 

Perine,  22  How.  (IT.  S.)  2S2,  16  L.  ed.  Injnnetions,  sec.  97. 

2.59;  BallancBT.  Forsyth,  24  How.  (U.  "  Lomine    v.    Long,    6    Cal.    452; 

8.)  184,  16  L.  ed.  733;  Kibbe  v,  B«n-  Hough  t.  Watere,  30  CaL  309;  Ajrw 

•on,  IT  WaU.   (U.  S.)   624.  21  L.  ed,  v.  Bengley,  32  Cal,  620;   M'CraaTj  v. 

T41;  Btowd  v.  Buena  TUta  County,  S  Casey,  45  Cal.  128;  Hills  v.  Sherwood, 

Otto  (C  8.),  15B,  21  L.  ed.  422;  Lifo  48    Cat.    3S6;    sad    we    Fieemsn   on 

Ins.  Co.  V.  Banfts,  13  Otto  (U.  8.),  Judpneuts,  lee.  GOl. 
TSO,  26  L.  mL  608. 
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resort  to  either,  at  hU  election.**  Bat  bucIl  is  not  tli«  role  in  Cali- 
fomia;  at  least,  an  analysis  of  the  decisions  leaves  the  matter  in 
doubt,  except  as  to  the  ordinary  motion  to  set  aside  a  judgment  or 
order  as  Toid  on  its  face,  or  ae  improvidently  made,  or,  for  like 
reason,  where  the  motion  may  be  made  at  any  time,  and  does  not 
depend  upon  statutoiy  authority.  Inasmuch  as  such  a  motion  may 
be  made  at  any  time,  and  the  power  of  the  original  tribunal  is  sufB- 
ciently  comprehensive  to  afford  complete  relief,  there  would  seem 
to  be  no  reason  for  the  interference  of  equity;  at  least,  where  the 
facts  appear  on  the  face  of  the  judgment-roll.  On  the  other 
hand,***  there  is  a  long  line  of  decisions  to  the  effect  that  where  the 
party  may  obtain  complete  relief  upon  motion  in  the  cause  in  which 
the  judgment  or  decree  was  rendered,  he  cannot  maintain  a  suit  in 
equity  for  such  relief.  Thus  in  Imlay  v.  Carpentier,*'  where  Imlay 
based  hia  claim  to  relief  upon  a  discharge  in  insolvency,  obtained 
subsequent  to  the  judgment,  it  was  held  that  he  should  have  applied 
by  motion  to  the  court  which  rendered  the  judgment,  the  supreme 
court,  per  Cope,  J.,  saying:  "We  think  the  plaintiff  has  an  ade- 
quate remedy  at  law,  and  is  not  entitled  to  the  assistance  of  a  court 
of  equity."  So  in  Ghipman  v.  Bowman,**  which  was  a  suit  brougnt 
to  set  aside  a  judgment  by  default,  entered  in  the  superior  court  of 
San  Francisco,  upon  the  ground,  among  others,  that  the  clerk  had 
no  authority  to  enter  the  judgment,  the  supreme  court,  per  Field. 
C.  J.,  said :  "If  this  last  ground  be  tenable  there  can  be  no  necessity 
for  the  interference  of  a  court  of  equity  to  restrain  the  enforce- 
ment of  the  execution.  The  district  court  to  which  the  cases  in  the 
superior  court  were  transferred  by  statute  can  arrest  at  any  time, 
on  motion,  all  process  issued  by  its  clerk  on  judgments  which  for 
any  reason  are  void,  (Imlay  v.  Carpentier.) "  So  in  Mastick  v. 
Thorpe,**  which  was  a  suit  to  set  aside  a  judgment  on  the  ground 
that  the  complainant  was  not  represented  at  the  trial,  Sanderson, 
J.,  delivering  the  opinion,  said:  "That  the  complaint  contains  no 
cause  of  action  hardly  admits  of  debate.  That  it  does  not  is  mani- 
fest from  the  single  fact,  independent  of  the  matters  set  out,  that 
the  complaint  assigns  no  reason  why  the  plaintiffs  did  not  avail 
themselves  of  the  remedy  by  a  motion  for  a  new  trial.     If  they  were 

**  See  FreMiwn  on  Judgments,  see.  Carpentier  andoubtedl}'  Btates  the  eor- 

4»7.  reot   rule;   »eo   Green   v.   Thomas,   17 

*>  14  Cal.  1T3.     This  ease  menu  to  Cal.  S6,  and  cases  eit«d  ia  the  text 

tw  iucoDsiBtent  with  that  of  Kohlmsn  »  14  Cal.  157. 

T.  Wnght,  e  QlL  230;   but  Imlajr  v.  »  29  Cal.  444. 
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informed  of  tire  trial  and  jadgmeat  in  time  to  more  for  a  new  trial, 
that  remedy  would  have  been  all-sufficient,  and  that  they  were  not 

-  informed  in  time  is  not  alleged.  We  are  compelled  to  aasome  that 
they  did  leam  it  in  time.  Such  beiag  the  case,  they  were  bound  to 
exhauflt  their  l^al  remedies  by  moving  for  a  new  trial  in  the  court 
of  law  before  coming  to  a  court  of  equity  to  obtain  it.  By  this 
action  the  plaintiffs  can  obtain  no  relief  which  they  could  not  have 
obtained  by  a  motion  for  a  new  trial  in  the  original  action;  for 
if  their  neglect  to  defend  that  action  admits  of  legal  excuse,  full 
relief  was  obtainable  in  that  action  by  motion,  and  no  resort  to 
this  action  was  necesaary.  For  this  reason  alone  they  cannot  be 
allowed  to  maintain  this  action  without  showing  that  they  had  no 
opportunity  to  make  the  motion,  by  reason  of  some  mistake,  acci- 
dent, or  surprise  unaccompanied  by  any  fault  or  negligence  on  their 
part. 

So,  in  the  recent  case  of  Ede  t.  Hazen,'^  Sharpstein,  J.,  deliv- 
ering the  opinion  of  the  court  in  bank,  said:  "If  the  plaintiffs 
are  entitled  to  any  relief  they  might  have  obtained  it  by  making 
a  timely  application  to  the  court  in  which  the  judgment  they  seek 
to  have  set  aside  wAb  rendered.  That  judgment  was  entered  on 
the  tenth  day  of  December,  1880,  and  on  the  eighteenth  day  of  Jan- 
uary, 1881,  the  plaintiffs  were  informed  that  the  mortgage  fore- 
closed had  been  fully  satisfied  prior  to  the  entry  of  the  judgment 
of  foreclosure.  If  they  might  have  successfully  pleaded  that  satis- 
faction, as  a  defense  to  the  action,  and  were  prevented  from  doing 
BO  by  reason  of  the  concealment  of  the  fact  from  tbem  until  after 
the  entry  of  the  judgment,  it  would  constitute  a  case  of  excusable 
neglect,  for  which  the  court  might  have  relieved  them  from  the 
judgment  within  six  months  after  its  entry.  (Code  Civ.  Proc,  sec. 
473.)  'Equity  will  not  maintain  jurisdiction  of  a  suit  of  this 
nature,  merely  on  the  ground  that  the  demand  may  be  unconscien- 
tious, and  that  injustice  may  have  been  done,  provided  it  was  com- 
petent for  the  party  to  have  placed  the  matter  before  the  court  in 
the  original  action,  either  upon  issues  joined,  or  upon  motion  to  set 
aside  the  verdict  or  judgment.'  (Borland  v.  Thornton,  12  Cal. 
440.)  'The  assistance  of  equity  cannot  be  invoked  as  long  as  the 
remedy  by  motion  exists;  but  when  the  time  within  which  a  mo- 

'  tion  may  be  made  has  expired,  and  no  laches  or  want  of  diligence  is 
imputable  to  the  party  ashing  relief,  there  is  nothing  in  reason  or 

«o  10  Pae.  C.  L.  J.  107. 
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propriety  pTeventing  the  interference  of  equity.*  (Bibend  v. 
Kreatz,  20  Cal.  109.)  As  appears  upon  the  face  of  their  com- 
plaint, the  plaintiffs  discovered  within  forty  d&ya  after  the  entry 
of  the  judgment,  and  within  six  months  after  the  entry  of  their 
default,  all  the  facts  upon  which  they  now  base  their  ri^t  to  have 
it  set  aside,  and  if  it  be  conceded  that  upon  those  facts  they  are 
entitled  to  the  relief  they  now  claim,  it  is  clear  that  they  had  a 
'speedy,  complete,  adequate,  summary  remedy  in  the  same  proceed- 
ing, and  that  the  complaint  shows  no  circumstances  which  en- 
title them  to  maintain  a  separate  and  distinct  equitable  action.' 
(Ketchnm  v.  Crippen,  37  Cal.  223.)  It  further  appears  by  the 
record  that  this  action  was  commenced  within  less  than  five  months 
after  the  defaults  of  the  plaintiffs  had  been  entered  in  the  action 
in  which  the  judgment  was  rendered  against  them  which  they  now 
seek  in  this  action  to  have  set  saide.  It  is  unnecessary  to  express 
any  opinion  upon  any  other  question  in  the  case." 

And  so  in  other  cases.*'  But  fraud,  as  a  ground  for  setting  aside 
a  judgment  or  decree,  cannot  be  utilized  by  motion,  unless  it  is  of 
a  character  to  render  the  judgment  or  decree  void  ab  initio.  And 
although  it  has  been  said  that  the  remedy  by  equity  and  by  motion 
under  the  provisions  of  section  173  is  cumulative  and  concurrent,"' 
the  grounds  for  the  motion,  if  mistake  is  excepted,  do  not,  taken 
separately  and  alone,  constitute  grounds  for  the  interfereaee  of 
equity.  The  fact  of  constructive  service  by  publication  of  sum- 
mons is  not  such  a  ground ;  although,  if  the  defendant  actually  is 
ignorant  of  the  action  against  him,  and  he  is  neither  culpable  nor 
negligent,  and  has  an  adequate  defense  to  the  action,  equity  will 
interfere  on  that  ground."** 

It  would  seem,  therefore,  that  no  position  other  than  that  taken 
in  the  cases  cited  is  possible,"'  and  that  where  the  remedy  by 

■I  GateB    T.    lane,    49    Cal.    266;  (Note:  The  principle   wu  npheld  ia 

.   Majo  V.  Bryte,  47  CaL  626;  Murdock  the  last   three  cases,   although,   it   Is 

y.  De  Vries,  37  Cat.  527;   Eetchom  believed,  without  sufficient  reuoB  in 

T.   Ctippen,  37   Cal.   223;   Sanchez  v.  at  least  two  of  them.) 

Caniaga,   31   Cal.    170;    Comatock   v.  See  Braekett  v.  Banegaa,  116  Cal. 

ClemeOB,  19  Cal.  77;  Oreen  v.  ThomaB,  278,  58  Am.  St.  Hep.  164,  4S  Pae.  90. 

IT   Cal.   SQ;    Ixigan   v.    Hillegasa,   16  ■»  See   Bacon   t.   Bacon,   150   Cal. 

Cal.  200;  Aldrich  V.  Stephens,  49  Cal.  477,    89   Pac.    317,    and   caws    there 

676;   compare  Scherr  v.  Himmelman,  cited. 

63   Cal.   312;    and   bcc,   also,   Luco   v.  'm  See  Duolap   v.   Steere,   62  Ca). 

Brown,  73  Cal,  3,  2  Am.  St.  Rep.  772,  344,   27   Am.   St.   Rep.    143,   28   Pac. 

14   Psc.   366;    Eldred   t.   White,   102  563.  16  L.  B.  A.  361,  and  caaea  cited. 

Cal.  600,  96  Pae.  944;  Heller  t.  Dyer-  >io  Sm  Baker  v.  OTtiordan.  65  CaL 

villa  Co.,  116  Cal.  127,  47  Pac.  1016.  368,    4    Pac    232;    ChlifonuA    Bwt 
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motion  is  complete,  there  is  reallf  no  groand  for  the  interferenc« 
of  equity,  until  the  time  to  make  the  motion  has  lapsed.  It  is  well 
settled  that  the  rule  has  no  application  then,  "The  mle  under 
which  a  court  of  equity  declines  to  interfere  until  after  the  appli- 
cation for  relief  has  heen  made  in  the  court  in  which  the  judgment 
was  rendered  has  no  application  when  relief  has  been  sought  and 
denied  in  that  court.  The  denial  of  that  court  to  grant  relief  gives 
to  the  court  of  equity  the  same  authority  to  interfere,  as  if  the  other 
court  was  powerless  to  render  aid. ' '  •'*  And  it  is  the  same  where 
the  time  has  passed  and  no  motion  has  been  made,  provided,  of 
course,  the  party  has  been  guilty  of  no  laches  or  want  of  dili- 
gence.'" But  a  party  should  resort  to  his  remedy  by  motion,  when 
he  first  comes  to  a  knowledge  of  the  fact  which  furnishes  a  ground 
therefor;  otherwise,  he  will  have  been  guilty  of  laches  and  want  of 
diligence,  and  this,  of  itself,  will  be  sufficient  to  defeat  his  motion. 
And  not  only  must  he  resort  to  his  remedy  by  motion,  where  a 
motion  may  be  made,  but  he  must  prosecute  it  with  diligence  and 
care ;  otherwise  he  cannot  have  relief  in  equity.  Thus  in  Peabody 
V.  Phelps,"  where  the  party  lost  his  right  to  have  a  statement  on 
motion  for  a  new  trial  through  reliance  on  the  verbal  stipulation 
of  opposing  counsel,  it  was  held  that  he  could  not  resort  to  a  suit  in 
equity,  the  court,  per  Terry,  J.,  saying:  "The  plaintiff  having 
failed  to  procure  the  certificate  of  the  referee,  and  having  chosen 
to_  rely  on  the  verbal  assurance  of  the  attorney  on  the  other  side 

Sugar  Co.  t.  Porter,  68  Cftl.  SOB,  9  (See  chapter   S2.)     It  poBBesaes  all 

Pac  313 ;   Estudill*  v.  Security  Loan  the  earmajka  o(  fraud,  and  the  court 

Co.,  149  Cal.  558,  87  Pac.  19;  Bacon  bo   treated   it.     The   relief   of  equity 

».  Bacon,  150  CaL  477,  SB  Pac.  317,  was  accorded  on  the  ground  of  fraud, 

where    tbe    principle    »eems    to   have  and  not  becauee  there  naa  ground  for 

been  reeognixed  that  equity  nould  in-  the  motion,  bnt  that  the  time  to  move 

terfere  ffven  though  the  time  to  move  bad  expired  without  lacbea  or  want  of 

had  not  expired;   but  in  none  of  the  diligeuce.     la    Eetudillo    y.    Seeority 

casei  eited  wae  there  gronnd   for  re-  etc.    Co.,    the   facts    were   practically 

lief    by    motion.     In    the   first    case,  identical  with  those  of  the  last-cited 

there  was  nothing  else  but  fraud,  anil  case,  and  the  oourt  followed  the  same 

the  court  distinctly  excluded  all  pos-  course.     In  Bacon  v.  Bacon  the  Ian- 

aibility  of  relief  by  motion.     In  Cal.  guage  used  was  dicta. 

Beet  Sug.  Co.  v.  Porter,  the  defend-  ""  Merriman   v.   Walton,   11(5   Cal. 

ant  was  induoed  by  offers  and  prom-  403,  45  Am.  St.  Bep.  50,  3S  Pac  1108, 

iees  of  eompromise  to  take  no  further  30  L.  B.  A.  T8S;  and  see  Bppinger  v. 

Bt«ps   in   the   defense   at    the   action  Scott,  130  Cal.  2T5,  62  Pac.  460. 

against  him,  and  judgment  was  taken  "•  See  Ede  v.  Hazen,  61  Cal.  360; 

against   him   by    default.     This   may  Brackett  v.  Banefcaa,  116  Cat.  278,  58 

have  been  "inadvertence,  surprise,  or  Am.   St.  Bep.   164,   48   Pac.   90;    and 

exsnrable  neglect,"  but  it  is  not  the  aee,    also,    ease*    eited   in   note    31c, 

chaiseter  of  inadverteuee,  surprise  or  supra. 

ezeuaabla  neglect  usually  recognised.  *■  7  Cal.  S3. 
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that  he  would  a^ee  to  a  statement,  cannot  be  said  to  be  free  from 
default  and  negligence,  and  is  not  in  a  position  to  invoke  the  aid 
of  a  court  of  equity,"  A  eimilar  ruling  was  made  in  Quinn  t, 
Wetherbee.**  In  that  case  the  point  of  law  upon  which  a  case 
turned  was  the  omission  of  a  dollar-mark  from  an  assessment-roU. 
The  attorney  for  the  losing  party  relied  on  the  reporter's  notes  and 
inserted  them  in  his  statement  on  motion  for  new  trial  without  ex- 
amination. The  eooBequence  was  that  the  statement  did  not  show 
the  omission  of  the  dollar-mark,  and  the  judgment  was  affirmed. 
The  party  then  resorted  to  a  suit  in  equity.  But  the  supreme  court 
held  that  even  if  the  action  could  be  maintained  at  all  (there  having 
been  a  fair  trial  of  the  cause  itself),  it  was  neglif^nce  in  the  attor- 
ney to  have  relied  on  the  reporter's  notes  without  examination,  and 
ordered  the  case  dismissed. 

The  corollary  of  this  rule  would  be,  as  a  matter  of  course,  tiiat 
having  prosecuted  his  remedy  by  motion  diligently,  and  as  effi- 
ciently 8B  the  means  at  hand  permitted,  he  is  then  at  liberty,  having 
failed,  to  appear  in  a  court  of  equity  and  ask  for  relief  there,  and 
such  proceeding  by  motion  would  not  be  a  bar.  It  has  been  sug- 
gested, indeed,  that  an  appropriate  practice  would  be  to  resort  first 
to  the  motion  and  afterward,  if  that  should  prove  ineffective,  to  the 
suit  in  equity.'** 

Where  the  time  to  move  has  expired  without  fault  or  negligence 
on  the  part  of  the  losing  party,  he  may  resort  to  the  suit  in  equity.** 
And  in  Wood  v.  Currey,**  it  was  held  that  the  objection  that  a  rem- 
edy by  motion  existed  is  to  be  taken  at  the  trial  in  the  court  below, 
and  cannot  be  raised  in  the  supreme  court  for  the  first  time. 

Where  the  judgment  is  void  on  its  face  for  want  of  service  of 
summons,  such  want  appearing  affirmatively  on  the  record,  it  may 
be  set  aside  at  any  time  on  motion  in  the  court  which  rendered  it.** 

Where  the  court  rendering  a  judgment  was  without  jurisdiction, 
owing  to  the  absence  of  service  of  summons  on  the  defendant,  and 

■■  41  Cal.  247.  ion*  v.  Weis,  114  Ckl.  410,  77  Pm. 

ii«  See    Eatudmo    v.    Seeurity   etc       ^^'.n   f\.i     ano     — .)    -i.„    t» 

Co.,  149  Cal.  55a,  S7  Pac.  19.       _  ^^^^   ^g^^_   Thompwn   t.   Laughlin, 

It  Bibend  v.  Krentz,  20   Cal.  109;  91  Cal.  313,  27  Pac.  7S2;   Broadnr 

Lapham   v.    Campbell,    61    Cal.    296;  Ina.  Co.  r.  Wolten,  12S  CaL  1S2,  60 

Caiifornia  Bert  Sugar  Co.  v.   Porter,  Pac.   766. 

68  Cal.  369,  9  Pac.  313;  Bmckett  t.  ■«  People   r.   Qreeoe,   74   CaL   400, 

Bauegas,   116   Cal.   £7S,   58   Am.    St.  S   Am.    St.   Bep.    443,    16   Poe.    197; 

Rep.  164,  48  Pac.  90;  Oerig  v.  Love-  People  v.  Templfc  103  CU.  447,  37 

land,  130  OaL  612,  62  Pae.  S30;  Par-  Pac.  414. 
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the  judgment  it  void  for  that  reaflon,  bnt  the  facta  showing  each 
want  of  jurudiction  do  not  appear  affirmatively  on  the  record,  the 
judgment  may  be  vacated  on  motion  in  the  court  based  on  a  proper 
ehowing  of  the  facta.  Snch  a  motion  is  not  made  under  section 
473,  Code  of  Civil  Procedore,  as  the  judgment  h&s  not  been  taken 
against  the  defendant  through  his  mistake,  inadvertence,  snrpriae 
or  neglect ;  it  ia  based  on  the  absolute  right  of  a  party  to  be  relieved 
from  the  apparent  effect  of  a  judgment  rendered  against  him  by  a 
court  acting  without  jurisdiction  over  him ;  and  the  conrt,  is  grant- 
ing his  application  for  a  vacation  of  the  judgment,  must  do  so 
without  the  imposition  of  any  terms  or  conditions-  whatever,  and 
without  calling  upon  him  to  show  that  he  has  a  defense  to  the 
action.*'  It  seems  to  be  settled,  however,  that  the  motion  just  re- 
ferred to  must  be  made  within  a  reasonable  time,  which,  by  analogy 
to  the  period  fixed  by  section  473,  Code  of  Civil  Procedure,  has  been 
held  to  be  six  months  after  tlie  entry  of  the  judgment."  And  if  the 
period  of  time  within  which  the  motion  may  be  made  has  expired, 
there  is  no  doubt  that  equity  will  afford  relief  in  an  action  bronght 
to  vacate  the  judgment  or  enjoin  its  execution,  there  being,  in  such 
case,  no  remedy  at  law. 

Whether  a  party  affected  by  a  judgment,  void  for  want  of  service 
of  summons,  where  the  invalidity  is  not  disclosed  by  the  record,  and 
where  the  time  within  which  a  motion  to  set  aside  has  not  expired, 
and  where  there  is  no  element  of  fraud  conaected  with  the  failure 
to  make  a  proper  service,  may  appeal  to  equity  for  relief  without 
first  resorting  to  his  motion,  has  not  been  directly  decided  in  this 
state. 

But  where  a  court's  assertioQ  of  jurisdiction  to  render  a  judg- 
ment has  depended  upon  some  false  showing  of  service,  as  is  almost 
always  the  case  when  there  has  been  a  failure  to  make  a  proper 
service,  equity  will  entertain  a  suit  for  relief  on  the  ground  of 
fraud,  without  requiring  the  injured  party  to  exhaust  bis  remedy  . 
by  motion,  and  this  largely  upon  the  theory  that  a  more  adequate 

■T  Norton   t.   Atebisou   eto.   B.   B.  19S,  30  Pae.  5S5,  32  Pae.  452;  Uoore 

Co.,  B7  Cal.  388,  33  Am.  St.  Rep.  198,  v.    Superior   Court,    S6    Cal,   495,    25 

SO   P«c.   585,   32   Pae.   452:    Mott   I.  Pae.  22;  People  v.  Thomas,  101   Cal. 

WoTk»  T.  West  Coast  Plumbing  a.  Co.,  571,    36    Pae.    9;    People   v.    Temple, 

113  Cal.  341,  46  Pae.  683;  Wallet  v.  103   Cal.    447,   37    Pae.    414  j    Estate 

Weaton,  125  Cal.  201,  57  Pae.  892.  of    Etkerenkotter,    128     Cal.     54,    5B 

"  Norton   t.   Atebison    etc.   B.    B.  Pae  370;   Canadian  ete.  Co.  v.  Clar- 

Od,  97  Cal.  388,  S3  Am.  SL  Bep.  fU  etc  Co.,  140  CU.  672,  74  Pae.  SOI, 
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relief  can  be  afforded  by  action  than  by  motion.  In  EstudiUo  t. 
Security  Loan  etc.  Co.,  the  court  said :  •• 

"The  burden  of  proof  rests  upon  no  one  more  heavily  than 
upwn  a  plaiDtiff  seekiti?  relief  upon  the  ground  of  fraud,  and  he 
ought  not  to  be  unduly  hampered  as  to  the  means  of  making  proof. 
In  support  of  a  motion  he  is  limited  to  ex  parte  affidavits  of  volun- 
tary witnesses  unless  the  court  in  its  discretion  permits  a  wider 
latitude.  In  a  separate  suit  he  may  bring  unwilling  witnesses  into 
court  by  subpoena,  and  he  may  take  their  depositions.  The  remedy 
is  ampler  and  more  efficacious,  and  the  case  is  one  which  demands 
the  amplest  and  most  eEBcacioua  remedy." 

4.  No  Relief  utW  be  Granted  Unless  in  Aid  of  a  Meritoriout 
Claim  or  Defense. — ^It  is  a  universal  rule  that  equity  will  not  lend 
its  aid  to  enforce  an  unjust  claim  or  defense,  but  that  the  party 
must  "come  into  court  with  clean  hands."  "  Upon  this  principle 
it  has  been  held  in  California  that  a  suit  to  set  aside  or  enjoin  a 
judgment  cannot  be  maintained,  unless  it  be  shown  that  th'ere  is 
some  defense  on  the  merits ;  *'  and  such  defense  must  be  fully  set 
out  by  sufficient  averments."  And  the  complaint  must  offer  to  do 
equity.** 

§  SOS.  Courts  Which  may  Grant  the  Belief.— It  is  well  settled 
in  this  state  that  one  court  cannot  interfere  with  the  judgments  of 
another  court  of  co-ordinate  jurisdiction.  In  this  regard  Duer,  J., 
delivering  the  opinion  of  the  superior  court  of  New  York  in  Grant 
V.  Quick,'  said:  "The  only  ground  uptm  which  the  court  of  chan- 

«•  14»  Cal.  556,  S7  Pac.  19;  ud  htz,  39  Cal.  287;  Knd  Me  to  mdm 
■ee  Lapham  v.  Campbell,  61  CaL  effect,  Haruiah  t.  Braiiier,  71  CaL 
296;  Baker  v.  O'Biordan,  65  CsL  155,  11  Pae.  888;  Wejant  t.  Mot- 
368;  CalLfornift  Beet  Sugar  Co.  v.  pb?,  78  Cal.  278,  20  Pac.  368;  Col- 
Porter,  68  Cal.  3SS,  9  Pae.  313;  Una  t.  Scott,  100  Cal.  446,  34  Pac 
People  V.  Harrison,  84  Cal.  607,  24  1085;  Eldred  t.  White,  102  Cal.  600, 
Pac.  311;  Dunlap  *,  Steere,  93  Cal.  36  Pae.  944;  Parana  v.  Weia,  144 
344,  27  Am.  St.  Rep.  143,  28  Pac.  5G3.  Cal.  410,  77  Pae.  1007;  Burbridge 
16  L.  R.  A.  381;  People  v.  Thomaa,  v.  Hauer,  146  Cal.  21,  79  Pae.  528; 
101  Cal.  571,  36  Pac.  9;  ParsooH  v.  B«ed  t.  Bank  of  Ukiah,  148  Cai  96, 
Wei8,  144  Cal.  410,  77  Pac.  1007.  82  Pae.  845. 

?fknw  74  lii'  ^Tn.  H^Inn  "»•*  '"^'  »'"'>■  CoUina'T.  Scott,  100 
14  How.  74,  14  Li.  ed.  330     High  on       ->  ,    j^a    ~,   p        ,-^_  "" 

Injunetioni,  aeca.  86  and  8B.  ^'"'  ™'  ^  ^"'-  ^™'- 

ti  Pico    T.    Sunol,    6    Cal     BB4;  **  Jackao"  v.  Norton,  6  CaL  187; 

aregorr  t.   Ford,    14  Cal.    138,    73  Gregorr  '■  Ford,  14  CaL  138,  73  An. 

Am.    Dec   639;    Logan   v.    Hillegaaa,  "«■  ^^■ 

16  Cal.  200;  and  see  Preston  r.  Hill,  >  Grant  v.  Quiek,  S  Bud.  (N.  T.) 

U  CaL  C86,  and  Seunden  t.  Web-  612. 
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eery  formerly  acted  in  granting  injimctioofl,  in  cases  like  the 
present,  was  the  inability  of  a  eonrt  of  law,  in  which  the  enit  was 
pending,  to  grant  the  necessary  relief;  but  as,  since  the  code,  the 
jurisdiction  of  all  our  courts  is  equitable  as  well  as  legal,  or  more 
properly,  as  the  distinction  between  legal  and  equitable,  except  in 
reference  to  the  nature  of  the  relief  demanded,  is  now  abolished, 
the  reasons  by  which  the  exercise  of  a  power,  always  invidious  and 
frequently  abused,  could  alone  be  justified,  have  ceased  to  exist,  and 
have  left  a  case  to  which  the  maxim  emphatically  applies,  that 
cessante  ratione,  cessat  etiam  lex."  The  foregoing  extract  was 
quoted  with  approval  by  the  supreme  court  of  California  in  Riokett 
T.  Johnson,*  in  which  it  was  held  that  the  old  superior  court  of  San 
JFVancisco  could  not  raijoin  the  execution  of  a  judgment  of  a 
district  court.  And  in  numerous  other  cases  it  was  held  that  one 
district  court  could  not  enjoin  or  set  aside  the  judgment  of  another 
district  court.*  The  reason  of  the  rule  was  stated  by  Sprague,  J., 
delivering  the  opinion  in  Crowley  v.  Davis,*  as  follows:  "The  lact 
that  the  parties  to  the  injunction  proceeding  are  not  the  same  as  the 
parties  to  the  judgment  or  decree  sought  to  be  enjoined  does  not 
relieve  the  case  from  the  operation  of  the  rule,  nor  can  the  consent 
of  parties  change  the  rule,  or  relax  its  binding  force  in  any  par- 
ticular. It  is  not  established  and  enforced  so  much  to  protect  the 
rights  of  parties  as  to  protect  the  rights  of  courts  of  co-ordinate 
jurisdiction,  to  avoid  conflict  of  jurisdiction,  confusion,  and  delay 
in  the  administration  of  justice."  As  stated  in  the  foregoing  ex< 
tract,  it  makes  no  difference  that  the  parties  are  not  the  same;* 
nor  does  it  make  any  difference  that  the  judge  of  the  court  whose 
process  is  enjoined  was  disqualified  from  acting  in  the  case.'  The 
reason  of  the  rule  applies  between  the  superior  courts  established 
by  the  Constitution  of  1879.  There,  would,  however,  be  plausibility 
in  the  argument  that  the  role  does  not  apply  where,  as  is  the  case 
in  San  Francisco,  and  in  several  counties,  the  superior  court  has 
several  judges,  each  of  whom  is  authorized  to  hold  a  separate  court. 
The  point  does  not  appear  to  have  been  decided. 

I  e  Cal.  S4.  Crowk7  t.  Ztevis,  87  CaL  S6S;   Fla* 

«  Cbipmsn  t,  Hibbard,  8  CaL  E68;  Iwrty   v.   Kelly,   51   CaL   145;   Judaon 

Anthony   v.   Donlap,    S   CaL   20;    Ra-  t.  Porter,  51  CaL  562. 

valk  T.   Eraemer,  6   CaL   60,  68   Am.  «  a-j  q^\   ggg 

Doc.  304:  Gorham  v.  Toomey,  B  CaL  ,„,,  ,'        *                _  „  ,    

17;     mfeldflr   y.   Levy,   9   CaL     607;  »  Uhlf elder  v.  Lery,  9  CaL  607. 

Hockataeker   ».  Levy,  11    Cal.    76;  »  Flaherty  t.  KeUy,  51  CaL  146. 
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A  «tate  eoart  cumot  enjoin  the  procen  of  a  federal  court.**  Nor 
will  a  federal  court  enjoin  the  proceBs  of  a  state  court'*' 

§  806.  HiicAllaneOTu  Uatten.— Ab  to  the  time  in  whidi  the 
action  must  he  broitgbt,  it  would  seem  that  artiona  for  relief  on 
the  ground  of  fraud  can  be  brought  within  three  years  after  the 
discovery  of  the  facts  constituting  the  fraud.'  A  bill  of  review, 
strictly  so  called,  must  be  brought  within  the  time  allowed  for  an. 
appeal;*  but  whether  there  is  such  a  thing  under  our  practice  aa 
a  bill  of  review,  strictly  so  called,  quaere.*  There  must  in  any  case 
be  no  laches/  As  to  the  parties  to.  the  suit,  see  cases  cited  below.* 
A  party  cannot  prosecute  an  appeal  and  a  bill  of  review  at  the 
same  time.*  A  second  bill  of  review  will  not  be  permitted.'  Aa 
to  the  rights  of  third  parties,  see  cases  cited  below.*  As  to  the 
rule  that  the  party  must  obey  the  decree,  see  cases  cited  below,* 
A  court  of  equity  will  not  set  aside  an  ineffectual  decree ; "  nor 
will  it  do  a  vain  thing  by  setting  aside  a  decree  and  permitting  a 
new  trial  which  would  have  the  same  conclusion."  A  suit  for 
equitable  relief,  or  a  bill  of  review,  ia  a  direct  and  not  a  collateral 


M  Phekn  T.  Smith,  8  CaL  620. 
*      "b  Nougue  T.   Clapp,   11   Otto    (U. 
S.),    651,    26    L.    ad.    1026;    Storfi 
Equitj'   Jurisprudence,    12th   ed.,   mc. 
900. 

1  Section  838,  ■nbdiTimon  4,  CaU- 
fornia  Code  of  Civil  Procedure. 

*  Allta  V.  Currey,  41  Cal.  318 ; 
Tbomu  T.  HarTie,  10  Wheat.  fU.  8.) 
147,  6  L.  cd.  287 ;  Kennedy  v.  Georgia 
State  Bank,  S  How.  (U.  8.)  688,  12  L. 
ed,  1E0»;  Whitney  t.  Kelley,  94  Cnl. 
J4B,  28  Am.  St.  Sep.  lOB,  29  Pae.  824, 
16  L.  K.  A.  813;  Steea  v.  March,  132 
Cal.  816,  64  Pac.  994. 

t  See  note  11  to  section  304,  ante. 

*  See  Neal  y.  Byera,  45  Cat.  E34; 
Brown  t.  County  of  Bnena  Vista,  5 
Otto  (U.  S.),  159,  24  L.  ed.  422; 
Harmood  t.  B.  B.  Co.,  17  Wall.  (U. 
8.)  81,  21  L.  cd.  55S;  oompare  Hay- 
den  V.  Hayden,  46  Cal.  332.  &ee,  aiao, 
Hildreth  t.  Jamee,  109  CaL  301,  41 
Pac  1039. 

■  Qatea  T.  Lane,  44  Cal.  392 ;  Marri- 
ner  T.  Smith,  2T  Cal.  849;  Maeovjch  t. 
Wemple,    10  CaL    104;    WhiUn(   t. 


Bank  of  Vnited  BUtet,  13  Pet.  (U. 
a.)  14,  10  L.  ed.  33;  Atkins  r.  Dick, 
It  Pet  (U.  8.)  114,  10  L.  ed.  378; 
Marahall  t.  Beverley,  6  Wheat  (U. 
B.)  313,  6  L.  ed.  9T. 

«  Kirk  T.  B^olds,  12  Cal.  9»; 
but  compare  Pai^T  t.  Judges  ef 
arcnit  Gwrt,  12  Wheat.  (U.  S.) 
662,  6  li.  ed.  729. 

*  Freeman  on  Judgments,  MC.  82S. 

*  Beeve  t.  Kennedy,  43  CaL  648; 
Stokes  T.  Qeddes,  46  CaL  17;  Mar- 
tin V.  Paraona,  49  Cal.  94;  Freeman 
on  Judgnenia,  sec  GOO ;  Haniner 
T.  Smith,  27  CaL  649;  Wright  t. 
Levy,  12  Cal.  257. 

»  Davis  V.  Speiden,  14  Otto  (D. 
8.),  83,  26  L.  ed.  860;  Bicker  t. 
Powell,  10  Otto  (U.  8.),  103,  26  L. 
ed.  589;  Story's  Equity  Piaadinga, 
9th  ed.,  see.  406. 

10  Aldrich  ■>..  Stephens,  49  Cal. 
676. 
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attack."  Squitable  relief  vill  not  be  denied  becaose  relief  m^t 
have  been  bad  by  certiorari,  especially  where  the  latter  would  be 
lees  effective." 

It  Ber^  T.   Height,  W  GftL  OS,  Bep.  01,  78  Pu.  988:  Ounpbell  etc  v. 

33   Pu.    760:     trot    n«    EiehhoS   t.  Ckmpbd^  IS2  CkL  201,  92  Pm.  184. 

Eiohhoff,    107   CaL  IS,  48  Am.    BL  >■  H«mmui  t.   Walton,   105  Cil. 

Bep.  110,  40  Pbo.  B4;  Le  Mesnagei  408,  4S   Am.   St.  Bep.  SO.  88  Pu. 

T.  Tuiel,  144  CU.  iS3,  198  Am.  At.  1108,  80  L.  B.  A.  786. 
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CHAPTER  LII. 

BELIEF  AGAINST  JUDGMENTS  BT  DEFAULT. 

{  SD7.    Scope  of  aubJMt — B«mediea  availkUe — The  itatuto. 

I  308.    Tine  in  which  the  motion  must  be  made. 

i  30&.    Parties  who  inaj  move. 

t  310.     The  metion,  showing,  affidavit  of  meriti,  et«. 

f  811.     Motions   for   relief   on    the   ground   of   aecident,   BTirpriM,   exenuble 

neglect,  etc.,  are  addressed  to  the  eoand  discretion  of  the  court. 
I  812.    Initaneea  of  the  granting  and  denial  of  motioni  on  tlu  gnmnd  oC 

aeeident,  lorprise,  exeosable  neglect,  ttt. 
I  313.     Belianee  on  oral  stipalationa. 
I  S14.    Imposition  of  terras. 
I  8  IS,    Miscellaneous  matters. 

§  307.  Scope  of  Subject — ^Remedlei  Arailable — ^Tbc  Statute. — 
The  subject  of  motions  for  new  trial  has  been  cooBidered  in  the  fiist 
part  of  this  treatise.  Such  motions  can  be  made  only  where  there 
has  been  a  trial  of  the  issues  of  fact  raised  by  the  pleadings.'  They 
are  not  proper  where  the  judgment  was  by  default."  The  pro- 
cedure in  the  latter  case  is  according  to  different  rules.  And  as 
default  judgments  are  not  infrequent,  it  will  probably  be  useful 
to  consider  some  of  the  remedies  to  be  resorted  to  for  relief  agaiiurt 
them. 

Where  a  party  haa  had  a  judgment  by  default  taken  against  him 
he  may  resort  to  either  one  of  two  remedies.*  He  may  appeal 
directly  from  the  judgment,'  or  he  may  move  in  the  court  below 
to  have  the  default  and  judgment  set  aside.**  These  remedies  are, 
to  a  certain  extent,  concurrent ;  but  the  remedy  by  motion  is  mudi 
more  extensive  in  its  operation  than  that  by  appeal.  The  appeal 
must  be  from  the  judgment,  and  is  heard  upon  the  judgment-roU, 
and  can  present  only  such  questions  as  arise  upon  the  roll,  as 

I  See  Part  I,  section  1  et   aeq.,  on  trial     eoort    is    withont     inrisdiction 

subject  of  "New  Trial."  to  set  aside  a  judgment  after  an  ap- 

!•  See  section  1,  ante.  peal   has   been    perfected    therefrom. 

»  In  Howard  v.  Galloway,  00   Cal.  >  Halloek  v.   Jaudin,  34  Cal.   167; 

10,   it   was   said   that   the    defendant  Howard  y.  Galloway,  60  Cal.  10. 

may  avail  himself  of  either   remedy,  *>  Such  motion  must,  as  a  matter 

"and  probably   both."      And  see  Bryan  of   course,   be   made   in   the   tribunal 

V.  Berry,  8  Cal.  130;  Baggs  v.  Smith,  and    in    the    original     proceeding     in 

53  Cal.  SB.     It  would  seem,  however,  which  the  default  was  taken,  and  not 

that  this  dictvm  is  inconsistent  with  by    separate    action.     In    re    Griffith, 

later  decisions  to  the  effect  that  »  84  CaL  lOT,  23  Pae.  52S,  24  Pac.  3S1. 
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whether  there  was  proper  service  *  of  a  v&Iid  smnmons,*  whether 
it  appears  from  the  roll  that  the  defendant  was  in  default,*  whether 
the  complaint  states  facts  safficient  to  constitute  a  cause  of  action,^ 
and  whether  the  proper  judgment  was  entered.  There  cannot  be 
presented  on  such  appeal  any  question  which  does  not  arise  upon 
the  judgmeot-roll.  The  facts  in  relation  to  sucli  questions  must  be 
shown  by  affidavits  on  motion  to  open  the  default.  Thia  latter 
remedy  can  be  used  to  present  nearly  every  •  question  which  could 
be  presented  on  appeal  from  the  judgment,  and,  in  addition,  ques- 
tions which  depend  upon  facts  which  do  not  appear  in  the  roll.  It 
is,  therefore,  as  above  stated,  much  more  extensive  than  the  remedy 
by  appeal.  Appeals  from  judgments  by  default  do  not  differ  in 
kind  from  appeals  from  other  judgments,  and  the  subject  has  been 
sufficiently  considered  in  the  second  part  of  this  treatise.  The 
present  chapter  will  be  confined  to  a  consideration  of  the  remedy 
by  motion.  This  remedy  depends  upon  section  473  of  the  Code  of 
Civil  Procedure,  which  as  amended  in  1880  ia  as  follows : 

"Sec.  473.  The  court  may  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper  ....";  and  may,  also,  upon  soch 
terms  as  may  be  just,  relieve  a  party  or  his  legal  representative 
from  a  judgment,  order,  or  other  proceeding  taken  against  him 
through  hia  mistake,  inadvertence,  surprise,  or  excusable  neglect; 

28  CbI.  649),  or  if  tbere  be  no  proof 


*  Marnud  v.  IboCrelliali,  S7  CaL 
35S;  Howard  t.  Qelkiwaj,  60  GiJ. 
10;  People  v.  De  Bernal,  43  Cal. 
385;  and  Me  Weil  v.  Bent,  80  Cal. 
603;  Uorton  v.  Qallardo,  8B  Cal.  G81, 
26  Pac.  375. 

This  ia  on  the  anumptioa  that  the 
facta  are  aboirn  bj  the  roll. 

«  People  V,  Greene,  52  C»L  67Tj 
People  r.  Weil,  C3  Cal.  £53. 

•  Burt  V.  Scranton,  1  Cal.  416; 
Maud  V.  Wear,  55  Cal.  25. 

T  Hnllock  T.  Javdin,  34  Cal.  167. 

Itutaneei:  Abbe  v.  Marr,  14  Cbl. 
SIO;  People  v.  Hager,  19  Cal.  462; 
Choytiski  v.  Cohen,  39'  Cal.  501,  2 
Am.  Bep.  476;  Pittsburg  Co.  v. 
Greenwood,  3!)  Cal.  71,  12  Uorr. 
Min.  Rep. '123;  Bhoda  v.  Alameda, 
62  CaL  350. 

s  A  judgmeat  bj  defanlt  maj  be 
aet  aside  od  motion  if  the  summons 
be  insufSeient  (Ward  v.  Ward,  59 
Cal.  139).  or  if  there  be  no  serrice 
or  appearance   (Olidden  v.  Packard, 


Cal.  121),  or  where  plaintiff  neg- 
lected to  give  defendant  notice  of 
the     orernaing     of     the     complaint 

(Bailey  y.  Skian,  65  Cal.  387,  4 
Pac.  349),  and  in  manj-  other  cases, 
which  may  be  noted  by  reference 
to  the  digeat.  And  it  teevu  that  the 
remedy  by  motion  ia  proper  where  the 
complaint  does  not  slate  facts  enffi- 
cient  to  constitute  a  oauee  of  action 

(see  People  v.  De  Carrillo,  35  CaL 
37),  provided  the  sufficiency  of  the 
complaint  haa  not  been  actually 
passed  upon  by  the  eonrt.  But  where 
the  sufficiency  of  the  complaint  baa 
been  actually  paaaed  npon  by  the  court, 
— as  where  a  demurrer  was  put  in  and 
the  judgment  by  default  was  for  fEUl- 
ore  to  answer  after  the  overruling  of 
the  demurrer, — it  would  seem  that  the 
remedy  by  motion  would  not  be  avail- 
able to  teat  the  sufficiency  of  the 
complaint.    See  section  199,  ante. 
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provided,  that  applicatioa  therefor  he  m&de  within  &  reasonKble 
time,  but  in  no  osae  exceeding  six  months  after  such  judgment, 
order,  or  proceeding  waa  takan.  When  from  any  cauaa  the  aom- 
mona  in  an  action  has  not  been  peraonslly  served  on  the  defendant, 
the  court  may  allow,  on  sach  terms  as  may  be  just,  aacb  defend- 
ant or  his  legal  representative,  at  any  time  within  one  year  aft«r 
the  rendition  of  any  judgment  in  such  action,  to  answer  to  the 

merits  of  the  original  aotioa " 

Earlier  statutes  are  ^veo  in  the  notes.' 


■  BflfoK  th«  amandmHit  ot  IB80 
the  Metion  waa  m  foUowa: 

"Sm.  473.  The  court  mkjr,  is  fur- 
therance of  jostice  and  on  aueh  temu 
aa  ma;  be  proper,  aUow  a  party  to 
unend  any  pleading  or  proeeedisf 
hr  adding  or  atrikiug  out  tha  nama 
of  any  party,  or  by  correcting  a  mia- 
take  in  tb«  name  of  a  party,  or  a 
mistake  in  any  other  raepeet;  and 
may  nptm  like  term  enlarge  the 
tWe  for  anaiT«T  or  demurrer.  The 
eonrt  may  likewise,  in  it«  ditaretion 
[upon  affidavit  showing  good  cause 
therefor],  after  itotice  to  the  adrerse 

Esrty,  allow,  upon  aach'  terma  aa  mar 
i  juat,  an  amendnwnt  to  any  plead- 
ing or  proceeding  in  other  particn- 
lan;  and  may  upon  like  terma  allow 
an  answer  to  be  made  after  the  time 
limited  by  this  code;  and  alw  [may, 
upon  such  terms  aa  may  be  Just,  and 
upon  payment  of  costs]  rriiere  a 
par^  or  hia  legal  representativea 
from  a  judgment,  order,  or  other 
procBedine  taken  against  him  through 
his  mistake,  inadvertence,  tnrpriae, 
or  excnsable  neglect;  and  when,  for 
any  reaton  [cause]  BBtisfaetorV  t« 
the  court,  or  the  judge  thereof  [at 
ehambeis],  the  party  aggrieved  has 
failed  [been  uoabh]  to  apply  for 
the  relief  sought  during  the  term 
at  which  such  judgment,  order,  or 
proceeding  complained  of  was  taiken, 
the  court,  or  the  judge  thereof  [at 
chan^rs],  in  vacation  may  grant 
the  relief  upon  application  made 
within  a  reasonable  time,  not  ezosed- 
ifter  the  ad- 
When  from 
I  [and  B  copy 
of'  the  eomplaint]  in  aotion  lia* 
[have]  not  been  penonally  served 
on  the  defendant,  tiie  conrt  may  al- 
low, on  sneh  terms  as  may  be  just, 
•oen    defendant,    or    bis   legal    repre- 


sentativea, at  any  time  within  mm 
year  [aix  months]  aft«r  the  rendi- 
tion of  any  judgment  in  aoch  action 
to  answer  to  the  merits  of  the  orig- 
inal aetian." 

In  the  section  just  given  the  words 
in  italics  are  the  words  which  were 
added  hj  the  amendment  of  1874. 
The  words  In  brackets  were  in  the 
section  aa  flrat  enacted,  but  were 
stricken  out  by  the  amendment  of 
1874. 

Seetioii  478  above  aorreaponds  to 
section  68  of  the  old  Practice  Act, 
which  with  ita  varions  ankendmenta 
waa  aa  follows: 

"Bee.  68.  The  court  may,  in  far- 
therance  of  justice  and  on  such  terms 
as  may  be  proper,  amend  any  plead- 
ing or  proceeding  by  adding  or  strik- 
ing out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any 
other  respect,  and  may  wpoa  like 
terma    enlarge    the    time   for   an   an- 


on  diuuer  fUei    (1838).     The    l 

m^'  likewise,  upon  affidavit  showing 
good  caoae  tberafor,  after  notiee  to 
the  adverse  party,  allow,  npon  such 
terms  at  may  be  juat,  an  amendmwit 
to  any  pleading  or  proseeding  in 
other  particulars,  and  may  upon  tike 
terma  allow  an  answer  to  be  made 
aftsr  the  time  limited  by  thia  aet 
[or  by  an  order  enlarging  auch 
time] ;  and  umj,  upon  such  terms 
as  may  be  just,  and  upon  payment 
of  costs,  relieve  a  part;,  or  his  legal 
represenlativea,  from  a  judgment, 
order,  or  other  proeeeding  takes 
against  him  through  his  mistake,  ^- 
advertence,  aurpnae,  c 
neglect;    and    vhen    for 
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§  308.  Time  in  WUcb  the  Motion  mutt  be  Hade.— Between 
1851  and  1866  the  statute  did  not  fix  any  limitatioD  *of  time  in 
which  the  motion  for  relief  had  to  be  made,  except  in  cases  where 


grieved  hat  been  vnabU  to  apply 
for  the  relief  sought  during  the  term 
at  which  euch  judgment,  order,  or 
proceeding  complained  of  acu  taken, 
the  court,  or  the  judge  at  ehambert 
in  vacation,  may  grant  the  relief 
upon  application  made  within  a  rea- 
tonable  time,  not  exceeding  five 
monthe  after  the  adjovmment  of 
the  term  (1866.)  When  from  anjr 
came  tbe  ianunons  and  &  eopj  of 
the  eomplaint  in  an  action  have  not 
been  personjJIj  Berved  on  tbe  d»- 
fend&nt,  tbe  court  may  allow,  on 
■uch  terms  as  ma/  be  jaet,  ancb  do- 
fend&at,  or  hie  1^*1  repreeenlativea, 
ftt  anj  time  within  iix  months  after 
the  rendition  of  aoy  Jadrment  in 
such  action,  to  aniwer  to  tne  meriti 
of  the  original  action." 

In  tbe  section  last  ^ven  the  words 
in  italics  were  added  b;  tbe  am«nd' 
meats  of  the  Tears  indicated.  The 
words  in  breekete  were  added  b; 
the  amendTnciit  of  1SS3,  but  omitted 

b}'  that  of  isee. 

Bee  Laws  of  1851,  p.  SO;  Iawb 
of  1853,  p.  278;  Laws  of  1865-66, 
p.  S43.  No  amendments  have  been 
made  since  those  of  1680. 

Corregponding  provisions  in  other 
codes  are  as  follows; 

^rifona:  Section  1840,  B«Tised 
Statutes  (section  271,  Civil  Prac- 
tice),  is  as  follows: 

"In  eases  in  which  jadgment  has 
been  rendered  on  service  of  proeesa 
bjr  publication,  where  the  defendant 
has  not  appeared  in  person  or  bj  an 
abtomey  of  bis  own  selection,  a  new 
trial  may  be  granted  hj  the  court 
upon  the  application  of  the  defend- 
ant, for  good  cause  shown,  supported 
by  affidavit  filed  within  one  year 
after   rendition    of    such    jud(niieiit." 

Colorado:  Section  75,  Mills'  An- 
notated Code,  so  far  as  it  relate* 
to  the  vacation  of  judgments  by 
default,  is  as  follows:    * 

"The  court  ....  may,  npoD  like 
terms,  aUoir  an  answer  to  be  made 
after  the  time  limited  by  this  act, 
and  may,'  upon  sach  terms  as  may 
be  just,  and  npon  payment  of  eoits, 
relieve  a  psrty  or  hia  legal  repre- 
llew  Trisl— lU 


BSntative  from  a  judgment,  order, 
or  other  proeeeding,  taken  against 
him  through  mistake,  inadvertence, 
■nrprlsa  or  excusable  neglect;  and 
when,  for  any  cause  satisfactory  to 
the  court,  or  the  judge  at  cham- 
bers, the  party  aggrieved  has  been 
nnable  to  apply  for  the  relief  souEht 
during  the  term  at  which  sueh  judg- 
ment, order,  or  proeeeding  com- 
plained of,  was  taken,  the  court  or 
judge  at  chambers  in  vacation,  may 
grant  relief  upon  application  made 
within  a  reasonable  time,  not  ei- 
eeeding  aix  months  after  the  adjonm- 
ment  of  the  terra.  When,  for  any 
cause,  the  summons  in  an  action 
baa  not  been  peraonsDy  served  on 
the  defendant,  tbe  court  may  allow, 
on  such  terms  as  may  be  just,  such 
defendant,  or  hia  le^l  representa- 
tives  at  any  time  within  one  year 
after  the  rendition  of  any  judgment 
in  such  action,  to  answer  the  merit* 
of  the  original  action." 

Idaho;  Section  4B29,  Bevised 
Codes,  varies  slighth'  both  from  the 
California  and  Colorado  section 
quoted,  but  is  substantially  tbe  same 
as  the  latter. 

JVontana:  Section  6589,  Revised 
Codes  (section  774,  Coda  of  Civil 
Froeednre),  also  varies  slightly  from 
the  two  above-Quoted  sections,  bnt 
is  substantially  the  same  as  that  of 
California. 

Nevada:  Section  8163,  Cntting"! 
Compiled  Laws  (section  68,  Civil 
Pmctice),  fe  also  substantially  the 
same  as  the  California  section,  above 
quoted. 

New  Mexieo:  The  procedure  does 
not  contain  an^  paraUel  provision 
other  than  section  2685,  subsection 
131,  whieb  is  as  follows: 

"Any  interlocutory  judgment,  or 
default,  may,  for  good  cause  shown, 
be  set  aside  at  any  time  before  the 
damages  are  assessed  or  final  judg- 
ment rendered  upon  such  twrna  as 
shall  be  jost." 

And  subsection  137  as  foUowt: 
"Judgments  may  be  set  aside  for 
irregularity,   on   motion   filed   at   aiqr 
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there  was  so  peisonal  service  upon  the  detendant,  in  which  case  the 
court  could  allow  "such  defendant  or  his  legal  representatives,  at 
S117  time  within  six  months  after  the  rendition  of  any  judgment  in 

"Eighth.  For  amra  in  ■  jadg- 
ineiit,  shown  bj  an  infant  in  twelva 
inontbB  after  arriving  at  full  age, 
ai  preacribed  in  lection  5935. 

''Ninth.  For  taking  judgments 
upon  warrant*  of  attornej  for  more 
than  w«e  due  tbe  plaintiff,  wben  the 
defendant     wbh     not     summoned,    or 


time  within  one  rear  after  the  ren- 
dition  thereof." 

North  Dakota:  Section  0SS4,  B«- 
Tioed  Codea,  ie  oi  followe: 

"The  court  ma^  likewise,  in  hla 
diecretion,  and  upon  auch  terms  at 
may  be  just,  allow  an  answer  or 
reply  to  ba  made,  or  other  act  to 
be  done,  after  the  time  limited  by 
this  code,  or  bj  an  order  enlarge 
such  time;  and  ma;  also,  ia  ita  dis- 
erstioD  and  npon  such  terms  as  may 
be  just  at  an;  time  within  ons  year 
after  notice  thereof,  relieve  a  party 
from    a    judgment,  .  order     or     other 

Cioeeding  taken  against  him  through 
mistake,  inadverteDce,  surprise 
or  excusable  neglect,  and  may  supply 
an     omiwioD     in     any     proceeding; 

Oklahoma:  Section  6094,  Compiled 
Laws  of  Oklahoma,  preecTibes  as  fol- 
lows: 

"The  district  eonrt  shall  hare 
power  to  vacate  or  modify  its  own 
judgments  or  orders,  at  or  after  the 
term  at  which  mch  judgment  or  or- 
der was  made: 

"First.  B;  granting  a  new  trial 
for  the  cause  within  the  time  and 
in  the  manner  provided  in  section 
SS2fl. 

"Second.  By  a  new  trial  granted 
in  proceedings  against  defendants, 
eanstructively  sammoued  as  provided 
in  aection  5«12. 

"Third.  For  mistake,  neglect  or 
omiesion  of  the  clerk,  or  irregularity 
in  obtaining  a  judgment  or  order. 

"Fourth.  For  fraud  practiced  by 
the  euccessful  party  in.  obtaining  a 
jud^ent  or  order. 

"Fifth,  For  erroneona  proceed- 
iuge,  agtuiut  an  infant,  married 
woman  or  parson  of  unsound  mind, 
when  the  condition  of  encb  defend- 
ant does  not  appear  in  the  rooord, 
nor  the  error  in  the  proceedings. 

"Sixth.  For  the  death  of  one  of 
the  parties  before  the  judgment  in 
the  action. 

"Seventh.  For  unavoidable  cas- 
ualty or  misfortune,  preventing  the 
^rty   from  proeecntiug   or    defend- 


prtj 


Section  609S  proridee:  "The  pro- 
ceedings to  correct  mistakes  or  omis- 
sions of  the  clerk,  or  irregularis 
in  obtaining  a  judgment  or  order, 
shall  be  by  motion,  upon  reason- 
able notice  to  the  adverse  party  or 
his  attorney  in  the  action.  The  mo- 
tion to  vacate  a  judgment,' because 
of  Ma  rendition  before  the  action 
regularly  stood  for  trial,  can  be 
made  only  in  the  first  three  days 
of  the  eueceeoing  term." 

Section  6096  provides  that  pro- 
ceedings to  vacate  or  modify  tha 
judgment  or  order  shall  be  by  peti- 
tion, verified  by  affidavit  setting 
forth  the  judgment  or  order,  the 
grounds  therefor,  and  the  defensa 
to  the  action  if  the  party  applying 
ia  the  defendant ;  and  that  summonB 
shall  issue  and  be  served  as  in  the 
commencement  of  an  action. 

Section  6097  requires  the  court 
to  decide  wheteer  there  is  ground  to 
vacate  or  modity,  before  determining 
the  validity  of  the  defense;  and  oee- 
tioQ  6093  provides  that  the  juugment 
shall  not  be  vacated  or  modified  un- 
til it  is  determined  that  there  ia 
a  valid  defense.  This  section  also 
provides  for  the  preservation  of  lieos 
and  securities  i^tained  under  tha 
modifieu   judgment. 

Section  6099  provides  for  a  stay 
bond  pending  the  proceedings  to  va- 
cate; and  section  6100  piniiues  that 
when  judgment  is  rendered  betore 
the  day  set  for  trial,  such  stay  may 
be  granted  although  no  defense  to 
the  action  ie  shown. 

Section  6101  provides  that,  for 
causes  mentioned  in  subdivisions  i, 
6,  and  7,  the  petition  must  be  filed 
within  two  years;  for  causes  men- 
tioned    in     Buboivisious     3     and     % 
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guch  action,  to  answer  to  the  merits  of  the  ori^nal  action,"'  It 
became  necessary,  therefore,  to  fix  some  period  at  which  the  judg- 
ment should  cease  to  be  liable  to  attack;  and  the  court  adopted  the 
common-law  rule  in  relation  to  the  subject,  viz.,  that  a  court  had 
no  power  to  disturb  its  judgmenta  after  the  adjournment  of  the 
term  at  which  they  were  rendered,  unless  the  jurisdiction  was  saved 
by  a  motion  made  during  such  term.*     This  rule  applied  only  to 

Wtuhinfftoit:  Section  412,  Bern.  & 
Bel.  Codie  (nction  5091,  Bal.  Code), 
pTorided  that,  "The  court  may,  in 
its  (iiBCretion,  befora  final  judgment, 
set  aside  anv  default,  upon  alDdkvit 
showing  good  and  aufflcient  oanse,  and 
upon  such  tenna  aa  maj  be  deemed 
reasonable." 

Section  404,  Sem.  ft  Bal.  Code 
(section  5153,  BaL  Code)  is  fub- 
Btantiall7  tbe  same  as  the  Oklahoma 
code  (section  6094),  above  auoteil, 
omitting  Bubdivision  9,  and  referring 
in  subdmsion  2  to  section  235.  The 
practice    is    also    substantiallT-    the 


within  tnree  years;  for  cause  men- 
tioned in  snbdivision  9,  within  one 
jear;  and  void  judgments  may  be 
vacated  at  any  time. 

Oregon:  Section  103,  Lord's  Ore- 
gon Laws,  IB  as  follows : 

"The  court  may  likewise,  in  its  dil- 
eretion,  and  upon  such  terms  as  mfty 
be  jaet,  allow  an  answer  or  reply  to  b« 
made,  or  other  act  to  be  dons  after 
the  time  limitsd  by  this  code,  or  by 
an  order  enlarge  such  time;  and 
may  also,  in  its  discretion,  and  npon 
such  terms  as  may  be  just,  at  any 
time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  jodg- 
tnent,  order,  or  other  proceeding 
taken  against  bim  through  his  mis- 
take, inadvertence,  surprise,  or  ex- 
cusable neglect." 

Soutn  Dakota:  Section  151,  Code 
of  Civil  Procedure,  is  as  follows: 

"i.ufl  court  may  likewise,  in  its 
discretion,  and  upon  such  terms  as 
may  ue  just,  allow  an  answer  or  re- 

Sly  to  be  made  or  other  act  to  be 
one,  after  the  time  limited  by  this 
code,  or,  by  an  order,  enlarge  such 
time;  and  may  also,  in  its  discre- 
tion, and  upon  such  terms  as  may 
be  just,  at  any  time  within  year 
after  notice  thereof,  relieve  a  party 
from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through 
bis  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  and  may  sup- 
ply an  omission  in  any  proceeding; 
and  whenever  any  proceeoing  taken 
by  a  party  fails  to  conform  in  any 
respect  to  the  provisions  of  this 
code,  tbe  court  may,  in  like  man- 
ner, and  upon  like  terms,  permit  an 
amendment  of  such  proceedings  to 
•B  to  make  it  enforceable  tnereto." 

Utah:  Section  3005,  Compiled 
UKin,  oontains  substantially  the  same 
piorisloiia  as  those  of  California  and 
ottifii  atatfis  sboTe  quoted. 


Wyoming:  Section  4650,  Compiled 
Statutes,  is  the  same  as  the  Okla- 
homa section  (6094),  above  quoted, 
with   the   fallowing   additional  subdi- 

"10.  When  such  judgment  or  order 
was  obtained,  in  whole  or  in  mate- 
rial part,  by  false  testimony  on  the 
part  of  the  snccessfnl  party,  or  an^ 
witness  in  his  bebulf,  which  ordi- 
nary prudence  could  not  have  antici- 
pated or  guarded  against,  and  tha 
guilty   party    has   be^   convicted." 

Also,  in  place  of  tbe  section  ref- 
erences in  subdivisions  1,  2,  and  B, 
the  following  are  inserted,  viz.,  4605, 
4366,  and  4628,  reopectively. 

The  practice  is  Bubstantially  the 
same  as  that  of  Oklahoma  and  Wash- 
ington,  but  with  slight  differences. 

'  See    note    9    to    preceding    sec- 

"  See  Baldwin  v.  Kmmer,  2  CaL 
GS2;  Suydam  v.  Pitcher,  4  Cal.  2S0; 
Oarpentier  t.  Hart,  5  Cal.  406;  Bobb 
V.  Bobb,  6  Cat.  21;  Shaw  v.  Uc- 
Gregor,  8'  Cal.  621;  Branger  v. 
Chevailier,  B  Cal.  172;  Bell  v.  Thomp- 
son,  19  Cal.  708;   I«ttimer  v.  Byan, 
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final  judgments.*  Bat  bo  atrictiy  was  it  adhered  to  that  it  was  held 
that  after  the  adjonmment  of  the  term  the  conrt  could  not  set  aside 
a  judgment  which  was  void  on  its  face,  although  its  ezecntioD  could 
be  enjoined.*  In  1866,  however,  the  statute  was  amended  so  as  to 
provide  that  "when  for  any  cause  satisfactory'to  the  court  or  the 
judge  at  cEambers,  the  party  aggrieved  has  been  unable  to  apply 
for  the  relief  sought  during  the  term  at  which  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the  court  or  the 
judge  at  cbamben  in  vacation  may  grant  the  relief  upon  applica- 
tion made  within  a  reasonable  time,  not  exceeding  five  months  after 
the  adjournment  of  the  term.  When  from  any  cause  the  summons, 
etc."  A  provision  substantially  similar,  except  as  to  the  length 
of  time  after  the  adjournment  in  which  the  application  could  be 
made,  remained  in  the  statute  until  1880.*    The  effect  of  the  pro- 

Sapmoii,  3  Cal.  ZSS;  Hegeter  v. 
HeDCkell,  27  Cal.  491),  ezMpt  when 
Um  reoard  contBlnect  matter  to 
KoBiid  bj  (SwRin  t.  Naglee,  19  Cal. 
127),  as  in  tbe  deacriptioa  of  real 
ettate  in  a  i»Ttitian  luit  (FbUod 
V.  Brittan,  84  Cal.  Sll,  24  F&c.  3S1), 
or  where  the  judguMnt  was  never  in 
fact  Tendered,  but  was  eonfetBedlj 
tbe  Teeult  of  a  miatake,  lUiuBMt  v. 
Boyle,  45  CaL  64;  Sheldon  t.  Gunn, 
GT  Cal.  40.  The  rule  ma  at  ona 
time  applied  to  pnieeeding*  on  mo- 
tion for  new  tnaL  De  Caatro  t. 
Btchardson,  25  CaL  49:  Willum  v. 
UeEvof,  25  Gal.  169.  But  this  doe- 
trine  W8»  afterward  oveiroled.  Span- 
agel  V.  DeUiUKer,  34  Cal,  476. 

The  gMiem  rule  prevaiU  in  the 
mpreme  court  of  tho  United  Stal«B. 
Cameron  t.  M'Robertt,  S  Wheat  (U. 
8.)  591,  4  L.  ed.  467 ;  Bank  of 
United  States  v.  Uoai,  S  How.  (U.  B.) 
88,  12  L.  ed.  331;  McMicken  v.  Perin, 
18  How.  (U.  8.)  807,  15  L,  ed.  504; 
Bronson  v.  Scbulten,  14  Otto  (U.  8.), 
415,  26  L.  ed.  797;  Coughlin  t.  Dia- 
triot  of  Columbia,  16  Ott«  (U.  S.), 
10,  27  L.  ed.  74. 

■  WillBon  V.  Cleaveland,  30  CaL 
192.  Aa  to  what  waa  final  judgment 
within  the  meaning  of  tbe  rale,  tee 
Caaement  t.  BineKoldi  2S  Cal.  35. 

*  This  was  hekl  in  Bell  t.  Tbomp- 
■on,  19  CaL  706,  in  which  cam  Nor- 
ton, J.,  delivering  the  opinion,  aaid: 
"It  haa  been  decided  in  the  cases  of 
Chipnao   v.   Bowman,    14   CoL    1S7, 


and  Logan  v.  Hillegu,  IB  CaL  20O, 
that  the  diatriet  court  'can  at  anj 
time  arrest  all  proceaa  iwued  bj  ita 
clerk  on  judementa  which  ara  void.' 
But  thia  u  bj  virtue  of  ite  control 
over  its  owe  proceaa  and  ita  own  offi- 
eera,  bj  which  it  can  refrain  from 
attempting  to  give  elScacj  to  a  void 
judgment,  or  what  might  be  caUed 
the  form  of  a  judgment,  and  does 
not  necCBiarilj  imp^  that  it  could 
entertain  a  motion  to  vacate  tbe 
judgment,  treating  it  aa  a  thing  of 
■ame  efficac;  and  which  there  could 
be  some  object  in  having  act  aaide. 
It  ia  an  ordinarj>  eserciae  of  the 
power  of  eourta  to  set  aside  ezecu- 
tiona  and  grant  a  perpetual  atay  of 
execution  on  judgment  which  there 
is  no  ground  for  absolutely  vacating. 
Under  the  effect  of  the  deoiaiona 
beretofoie  made  by  thia  court,  we 
think  it  must  be  considered  aa  set- 
tled in  this  atete  that  no  motion  Ban 
be  mtertained  by  a  diatriot  conrt 
to  set  aside  a  judgment  on  any 
ground,  including  that  of  want  of 
jurisdiction  over  the  person  of  the 
defendant  in  the  action  in  which  the 
judgment  was  entered,  after  the  ex- 
piration of  the  term  in  which  it  waa 
ent«Ted,  unlesa  ita  jurisdiction  is 
saved  by  some  motion  or  proceeding 
at  the  time,  except  in  the  case  pro- 
■niei  for  by  the  sizty-eightb  section 
of  the  Fractiee  Act." 

I  See  note  9  to  the  preceding  sec- 
tion. 
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vision  wtts  to  iograft  an  exception  on  the  general  role.  But  it  was 
held  that  in  order  to  bring  himself  within  the  exception  the  party 
must  make  a  showing  as  to  the  reason  why  he  did  not  make  hia 
application  during  the  term ;  *  and  an  application  made  after  the 
expiration  of  five  months  ooiild  not  be  considered/ 

The  rule  itself  was  abolished  in  1S80.  The  Constitution  of  1879 
provided  that  the  superior  courts  "shall  be  always  open  (legal  holi- 
days and  nonjudicial  days  excepted)  "  *  and  by  the  amendments  to 
the  Code  of  Civil  Procedure  made  in  188Q  the  constitutional  pro- 
vision quoted  was  incorporated  in  the  statute,*  and  all  the  provisions 
for  terms  of  court  were  omitted ;  and  the  section  in  relation  to  relief 
against  default  judgments  was  amended  so  as  to  provide  that 
"application  therefor  be  made  within  a  reasonable  time,  but  in  no 
case  exceeding  sic  months  after  suck  judgment,  order,  or  proceeding 
was  taken." '^^ 

Under  this  provision  the  question  whether  the  application  is  made 
"within  a  reasonable  time"  is  one  for  the  judge  to  pass  upon  under 
all  the  circumstances  of  the  case."  But  there  can  be  no  doubt  but 
that  all  power  to  grant  relief  ceases  at  the  expiration  of  six  months 
from  the  time  the  judgment  was  taken.  This  has  been  decided  in 
a  multitude  of  cases.** 


•  Maboney  t.  HahoneT,  51  GaL 
118. 

I  Hartman  t.  OlTeraL,  48  Col.  101. 
■  CoDstitution,  art.  6,  see.  S. 

•  Section  473,  Califoruu  Coda  of 
Civil  Procedure. 

"  See  Beetion  47S,  California  Code 
of  Civil  Procedure.  ' 

"  For  an  inatanee  of  the  effect 
of  delay,  see  Beeae  t.  Maboney,  21 
Cal.  305;  and  for  other  inataDCea, 
lee  the  digeiC.  See,  alio,  Breckett 
y.  Banegaa,  99  Cal.  623,  Si  Fac.  344, 
for  a  diacnaaion  of  "reaaonable 
time,"  and  the  policy  which  deter- 
tnined  the  law-iDaking  poner  to  leave 
the  dertermination  of  the  queation  to 
the  eourU.  See,  alao,  Wolff  v.  Cam- 
dian  Pacific  Co.,  89  Cal.  332,  i»  Pac 
825. 

"  Bee  Hartman  v.  Olvera,  49  Cal. 
101;  Hill  v.  Beatty,  fll  Cal.  292; 
Eatate  of  Hudson,  63  Cal.  454;  Dean 
V.  Superior  Court,  63  Cal.  473 ; 
California  Beet  Sugar  Go.  v.  Porter, 
08  Cat.  369,  9  Pac.  S13;  Whartcm 
v.  Harlan,  68  Cal.  422,  9  Pac. 
727;   Wiggin  v.  Superior  Court,   68 


Cal.  398,  »  Pac.  646:  People  v. 
Goodhue,  80  Cal.  199,  22  Pac.  66; 
People  V.  HarriioD,  84  CaL  607,  24 
Pac  311;  People  v,  Blake,  S4  Cal. 
611,  22  Pac  1142,  24  Pac  313; 
Moore  v.  Superior  Court,  86  Cal. 
495,  25  Pac.  22;  Kittla  v.  Belle- 
garde,  86  Cal.  SSe,  25  Pac  66; 
White  V.  Pattoa,  87  CaL  151,  26 
Pac.  270;  Wolff  v.  Canadian  Pa- 
cific By.,  89  Cal.  332,  26  Pac  826; 
Blondeau  v.  Snyder,  96  OaL  621, 
31  Pac.  591;  Norton  v.  Acbison  eU. 
Co.,  97  Cal,  383,  33  Am.  St.  Eep. 
198,  3D  Pac  585,  32  Pac  452; 
Biaekett  v.  BancKaa,  B9  Cal.  623, 
34  Pac.  344;  People  v.  Thomaa,  101 
CaL  371,  36  Pac.  9;  Eldred  v.  White, 
102  Cal.  600,  36  Pac.  944;  Dyerville 
etc.  Co.  V.  Heller,  102  Cai.  615,  38 
Pac.  928;  People  v.  Temple,  103 
CaL  447,  37  Pac.  414;  Howard  v, 
McChesney,  103  CaL  536,  37  Pac. 
523;  People  v.  Dodge,  104  Cal.  487, 
SS  Pac.  203;  Whitney  v,  Daggett, 
108  Cal.  232,  41  Pac  471;  Pioneer 
Land  Co.  v.  Maddux,  109  Cal.  633, 
60   Am.    St.   Bep,    67,   42   Pac   295; 
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Bnt  it  IB  to  be  remembered  tiiat  the  provisioDs  of  section  473  do 
not  apply  to  judgments  which  are  void  upon  their  face,  and  which 
require  no  more  than  &  mere  inspection  of  the  judgment-roll  to 
demonstrate  their  want  of  vitality.  It  has  been  said  that  such 
judgments  are  dead  limbs  upon  the  judicial  tree,  which  should  be 

Bned  t.  Cooper,  109  Cal.  682,  34 
Foe.  98;  De  La  Montuja  v.  Oe  Lb 
MontBiiTft,  112  Oal.  101,  53  Am. 
St.  Rep.  165,  44  Pae.  345,  32  L.  B. 
A.  82;  People  t.  Harrison,  107  Cal. 
541,  40  Pae.  056;  Storke  v.  Storks, 
lis  Cal.  47,  47  Pae.  869,  4S  Pae. 
121;  Heller  v.  DTerville  etc.  Co.,  116 
Cal,  127,  47  Pae.  1016;  Brackett 
T.  BanegBs,  116  Cal,  27S,  5S  Am. 
Bt.  Bep.  164,  48  Pae.  90;  Scammoa 
r.  Bonalett,  118  Cal,  93,  62  Am.  St. 
Rep.  229,  60  Pae.  272;  Sprigg  v. 
Barber,  118  Cal.  591,  50  Pae.  682; 
Young  V.  Fink,  119  Cal.  107,  50 
P&e.  1060;  Wolff  v.  Canadian  Paeifle 
Co.,  123  CaL  535,  56  Pae.  453;  But- 
ler V.  Sonle,  124  Cal.  69,  56  Pae. 
601;  Waller  v.  WeBton,  125  CaL  201, 
57  Pae.  S92;  Estate  of  Eikerenkot- 
ter,  126  Cal.  54,  58  Pae.  370;  Leonis 
T.  LeIEagnell,  126  Cal.  369,  S8 
Pae.  940;  Estate  of  Turner,  128 
Cal.  388,  60  Pae.  967;  Entat*  of 
Hickey,  129  Cal.  14,  61  Pae.  475; 
Gerig  r.  Lovelaod,  130  Cal.  512, 
62  Fttc.  830;  May  v.  Hatcher,  130 
Cal.  627,  63  Pao.  S3;  Baker  t. 
Borello,  131  Cal.  615,  63  Fac.  914; 
Matter  of  Traeej,  136  Cal.  385,  69 
Pae.  20;  Levy  v.  Superior  Court, 
139  Cal.  690,  73  Pae.  417;  Foun- 
t»in  Water  Go.  t.  Superior  Court, 
139  CaL  648,  73  Pae.  590;  Canadian 
etc.  Co.  T,  Garita  etc.  Co.,  140  Cai. 
672,  74  Pae.  301 ;  GranniB  v.  Superior 
Court,  143  Cal.  630,  77  Pae.  647;  Peo- 

?l*  T.  Dovia,  143Cal.873,77Pae.65I; 
■oople  T.  Norris,  144  Cal.  422,  77 
Pae.  998;  People  t.  Maaon,  144  Cal. 
770,  78  Fac.  1113;  People  t.  Wrin, 
143  Cal.  11,  76  Pae.  648;  Cfchil! 
v.  Superior  Court,  145  Cal.  42,  78 
Pae.  467;  Moultrie  t.  Tarpio,  147 
Cal.  378,  81  Pae.  1112;  Dunsmuir 
y.  Coffey,  148  Cal.  137,  82  Pan.  682; 
Tinn  v.  U.  3.  Dirtrict  Atty.,  149 
CaL  773,  113  Am.  St.  Rep.  3S4,  84 
Pae.  152;  EBtate  of  Dunsmuir,  119 
Oal.  67,  84  Pae.  657;  PoUitz  v. 
WickerBbam,  150  Cal.  238,  88  Pae. 
911;  Bacon  ».  Bacon,  ISO  CaL  477, 
89  Fac.  317;   CroBsmaD  v.  Viviendi 


Water  Co.,  150  Cal.  575,  89  Pae. 
335;  Smith  t.  Pelton  Water  Wheel 
Oo.,  151  CaL  394,  90  Pae.  934; 
Merced  Bank  t.  Price,  152  Cal.  697, 
93  Pae.  886;  City  and  County  v. 
Brown,  153  CaL  644,  96  Pae.  281; 
Estate  of  Thomaa,  155  CaL  488, 
101  Fac.  798.  Also,  Eenia  v.  He- 
Aulay,  8  Idaho,  558,  69  Pae.  539; 
Vane  v.  Jan««,  13  Idaho,  21,  88 
Pae.  I05S;  State  t.  Court,  32  Mont. 
20,  79  Pae.  410;  Greene  y.  Mon- 
tana ete.  Co.,  32  Mont.  102,  79  Pae. 
693;  Danieb  t.  Daniels,  12  Not.  118; 
State  T.  Bank,  4  NaT.  358;  State  v. 
District  Court,  16  Ner.  371;  Lang 
Syne  ete.  Co,  v.  Boea,  20  Nev.  127, 
19  Am.  St.  Bep.  337,  IS  Pae.  358; 
Killip  T,  Empire  ete,  Co,,  2  Nev. 
34;  Horton  t.  New  Paaa  etc.  Co., 
21  Not.  184,  27  Pae,  378,  1018;  Sar- 

rt  T.  Kindred,  5  N.  D.  472,  67 
W.  826;  Yerkai  v.  McHenry,  6 
Dak.  5,  50  N.  W.  485;  Alexander 
T.  Ling,  31  Or.  222,  50  Pae.  915; 
Henrichsen  v.  Smith,  29  Or.  475,  42 
Pae.  48(1,  44  Pae.  496;  Ladd  t.  Ma- 
son, 10  Or.  308;  Stites  v.  McGee,  37 
Or.  576,  61  Pae.  1129:  Brand  v. 
Baker,  42  Or.  426,  71  Pae.  320;  Niek- 
lin  v.  Hobertron,  28  Or.  278.  52  Am. 
St.  Hep,  790,  42  Pae.  993;  Darke 
T,  Ireland,  4  Utah,  192,  7  Pae.  714: 
Elliott  T.  Bastian,  11  Utah,  4SS,  40 
Pae.  713;  Jionea  v,  InBurancB  Co., 
14  Utah,  215,  47  Pae.  74;  Wolferman 
T,  Bell,  8  Wash.  140,  35  Pae,  603; 
BoiKio  T.  Vaglio,  10  Wash.  270,  38 
Pae.  1042;  Kuhn  y.  Mason,  24  Wash. 
94,  64  Pae.  182;  Dane  t.  DanieL  28 
Wash,  155,  68  Pae.  448;  Hancock 
V.  Stewart,  1  Wash,  Ter.  323;  Hill 
T.  Lowman,  15  Wash.  503,  46  Pae. 
1042 ;  Denton  v.  Merchants'  Na- 
tional Bank,  18  Wash.  387,  51 
Fac.  473;  Boston  National  Bank  of 
Seattle  y.  Hammond,  21  Wash.  158, 
57  Pftc.  365;  Scott  t.  Hanford,  37 
Wash.  5,  79  Pae,  481;  Twigg  v. 
James,  37  Wash.  434,  79  Pae.  959; 
Hawks  T.  Totaw,  1  Wash.  70,  E8  Pa«. 
442. 
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lopped  o£F,  if  the  power  so  to  do  eaa  be  exercised.  They  bear  no 
fruit  for  the  plaintiff,  and  are  a  constant  menace  to  the  defendant." 
If  the  defanlt  judgment  is  void  on  its  face,  therefore,  and  its  de- 
fects apparent  on  the  judgment-roll,  there  is  no  time  limit  within 
which  they  are  required  to  be  presented  as  a  ground  for  the  relief 
contemplated  by  this  section.'*    It  may  be  reLieved  against  at  any 


11  People  V.  Green,  74  Cal.  40O,  5 
Am.  St.  Bep.  44S. 

1*  The  principles  bere  invotv«d 
were  well  expresHed  bj  Justice  Aogel- 
lotti  in  the  cese  of  People  t.  Davis, 
14S  Cftl.  073,  ?7  Pac,  651,  in  the 
following  laneuBge: 

"It  is  well  settled  that  k  caort 
baa  no  power  to  set  aside  or  vacate 
on  motion  a  judgment  not  void  upon 
its  face,  unless  the  motion  is  made 
within  a  reasonable  time,  and  it  is 
definitely  determined  tbat  sach  time 
will  not  extend  b^tind  the  limit  fixed 
hj  section  473  of  the  Code  of  Civil 
Procedure,  which  in  no  eases  eieeeds 
ons  jear.  It  is  also  settled  law  that 
a  .iud^nwint  is  not  void  npiMi  ite  ftice 
unlesB  its  invaliditj  is  apparent  from 
an  inspeetion  at  the  jud^ect-roll.  It 
is  hardly  neeesearj  to  cite  authorities 
to  sustain  these  propositions.  (See 
People  T.  Temple,  103  Oal.  447,  37 
Pae.  414,  and  Canadian  etc.  H.  ft 
T.  Co.  V.  Clarita  L.  ft  I.  Co.,  140 
Cal.  672,  74  Pac.  SOl,  and  eases  tb(»« 
cited.) 

"The  eCFect  of  these  well-settled 
rales  is,  that  unless  the  invalidity  of 
tbe  judgment  is  apparent  from  an 
inspeetion  of  the  judgment -roll,  tbe 
court  -rendering  it  has  no  power,  in 
tbe  absence  of  application  made 
within  tbe  time  specified  in  section 
473  of  the  Code  of  Civil  Procedure, 
to  make  any  order  vacating  or  setting 
aside  such  judgment,  and  the  sole  rem- 
edy of  the  agjpieved  party,  who  may 
not,  in  fat^t,  have  been  served,  is  to 
be  found  in  a  new  action,  on  the 
equity  side  of  tbe  court.  (See  Eicb- 
hoff  V.  Eichhoff,  107  Cal.  42,  48  Am. 
St.  Rep.  110,  40  Pae.  24. 

"Under  such  eircum  stances,  tbe 
judgment,  which  is  not  invalid  on 
its  face,  is  entirely  beyond  the  reach 
of  the  court  that  rendered  it,  ex- 
cept in  a  separate  action,  and  any 
order  of  tbe  court  purporting  to  va- 
cate it  is  beyond  the  jurisdiction 
of    the    court,    and    therefore    void. 


(People  V.  Temple,  103  CaL  447,  87 
Pac.  414;  Moore  v.  Superior  Court, 
S6  Cal.  495,  25  Pac.  £2.)  Such  an 
order  occupies  no  better  pohition 
than  a  judgnieiit  that  is  void  upon  its 
face,  and,  like  such  a  judgment,  ts 
assailable  wherever  and  whenever  it 
may  be  produced,  and  whether  the 
attack  upon  it  is  direct  or  collateral. 
In  People  v.  Temple,  the  attack  upMi 
such  an  order  was  collateral,  and  the 
order  was  held  to  be  a  mere  nuIHty. 
"The  power  of  a  court  to  vacate 
a  judgment  or  order  void  on  its  face 
is  not  extinguished  by  lapse  of  time, 
but  may  be  exercised  vAienever  tbe 
matter  u  brouEbt  to  tbe  attention. 
of  tbe  Dourt.  While  a  motion  for 
toe  part  of  tbe  court 


has   fun   J 
to  take  sach  action  on  its  own  motion 
and   vrithout  any   application   on   tbe 

Sart  of  anyone.  (Kreiss  v.  Hotaling, 
e  Cal.  617,  31  Pac.  740.) 

"As  was  held  in  People  v.  Greene, 
74  Oal.  400,  5  Am.  Bep.  448,  16  Pae. 
197,  'A  judgment  whi<ut  is  void  upon 
Its  face,  and  which  requiras  only  an 
inspeetion  of  the  judgment-roll  to 
demonetiatq  its  want  of  vitality,  la 
a  dead  limb  upon  the  judicial  tree, 
which  shonld  be  lopped  off,  if  the 
power  BO  to  do  exists.  It  can  bear 
no  fruit  to  the  plaintiff,  but  is  A 
aonetant  menace  to  the  defendant. 

"This  is,  of  course,  equally  true 
of  an  order  Invalid  on  its  face. 
While  it  is  immaterial  in  a  certain 
sense  whether  such  a  jndgment  or 
order  be  set  aside,  for  it  neither  binds 
nor  bars  anyone,  still  it  is  well  set- 
tled that  the  court  whose  records 
are  thus  encumbered  with  what  is  a 
mere  form  without  substance  may  at 
any  time  formally  remove  the  same 
by  declaring  it  a  nullity." 

The  following  decisions  also  sup- 
port tbe  rule:  Baker  v.  O'Riordan, 
65  CaL  866,  4  Pae.  232;  SnTings  ft 
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time,  however  remote,  by  mere  motion.  The  att«ntian  of  the  courts 
need  merely  to  be  called  to  that  which  ita  own  record  demonstrates, 
and  the  judgment,  order,  or  proceeding  will  be  nullified  without  que&< 
tion.  But  if  it  is  not  void  on  the  face  of  the  record,  and  it  is  sought 
to  vacate  it  by  mere  motion,  such  motion  must  be  made  within  a 
reasonable  time,  in  any  event  within  sii  months ; "  unless,  indeed. 

Loan  Boeiet^  t.  T  borne,  67  Cat  S3, 
7  Pae.  36:  Wharton  v.  Harlan,  98 
CaL  422,  0  Pac.  727:  Mac«  v. 
CBeilteT,  70  Cai.  231,  11  Pae.  721; 
People  T.  Oraoue,  74  Cal.  400,  9 
Am.  St.  B«p.  448,  16  Pae.  197;   Poo- 

Jle  v.  P«&raaii,  76  Cbl.  400,  IS  Pae. 
24;  People  v.  Harrison,  64  CaL 
607,  24  Pftc  311;  Moore  ».  Supe- 
rior Court,  S6  Cal.  495,  2S  Pae.  22; 
Jacks  V.  Batdes,  97  Cal.  91,  31  Pae. 
899;  Norton  v.  Atchison  etc.  Co., 
97  Cal.  388,  33  Am.  Bt.  Bep.  19S,  30 
Pae.  565,  32  Pae.  452;  Ex-MUsion 
etc.  Co.  T.  Flash,  97  Cal.  610,  32 
Pae.  600;  Hunter  v.  Bryant,  98  Cal. 
247,  33  Fac.  51;  People  v.  Tbamat, 
101  Cal.  B71,  36  Pae.  9;  People  v. 
Temple,  103  Cal.  447,  37  Pae.  414; 
Honard  v.  MeChesney,  103  Cal.  536, 
37  Pae.  523;  Whitney  v.  Daggett, 
108  Cal.  232,  41  Pae.  471;  De  La 
MoDtatiya  t.  De  La  MoDtanya,  112 
Cal.  10!,  63  Am.  St.  Rep.  165.  44 
Pae  345,  32  L.  B.  A.  62;  MoU  L 
Works  V.  West  Coast  S.  S.  Co.,  113 
Cal.  341,  45  Pftc.  083;  Braekatt  v. 
Banegas.  116  Csl.  278,  58  Am.  St. 
Bep.  180,  48  Pae.  90;  Butler  v.  Soule, 
124  Cal.  69,  56  Pa«.  6C1;  Crescent 
eta.  Co.  V.  Montgomeij,  124  Cal. 
134,  56  Pae.  797;  WaUer  v.  Wes- 
ton, 125  Cal.  201,  S7  Pae.  892; 
Estate  of  Eikecenkatter,  126  Cal. 
54,  58  Pae.  370;  Toy  t.  Haskell,  128 
Cal,  558,  79  Am.  St.  Rep.  70,  61  Pae. 
89;  Matter  of  Tracev,  136  Gal.  386, 
69  Pae.  20;  Canadian  etc.  Co.  t. 
Clarita  ete.  Co.,  140  Cal.  672,  74 
Pae.  301;  Bue  v.  Quinn,  137  Cat. 
851,  66  Pae.  £16,  70  Pae.  732;  Peo- 
ple V.  Wrin,  143  Cfll.  11,  76  Pae, 
646;  People  v.  Norris,  144  Cal.  422, 
77  Pae.  098:  Grannis  t.  Superior 
Court,  H6  Cal.  245,  106  Am.  St.  Bep. 
23,  79  Pae.  891 ;  Dunsmuir  v.  Coffey, 
148  Cal.  137,  82  Pae.  682;  Estate 
of  Dunsmuir,  149  Cal.  67,  84  Pae. 
657;  Cohen  t.  Cohen,  150  Cal.  99, 
88  Pae.  267,  11  Aon.  Cas.  S20;  City 
and     County     (San     Frandseo)     t. 


Brown,  1G3  Cal.  644,  96  Pae.  S81. 
Alio,  Park  t.  Higbee,  6  Dtoh,  414, 
24  Pae.  524;  Benson  t.  Andenon, 
14  Utnh,  334,  47  Pae.  142. 

It  would  seem,  upon  principle,  that 
if  a  judgment  is  void,  whether  it  bo 
appears  on  the  face  of  the  record 
or  not,  it  ought  to  be  set  aside  by 
the  tribunal  whieh  rendered  it  at 
any  time,  when  an  adequate  showing 
shall  be  made;  but  the  courts  do 
not  apoear  to  share  this  opinion.  It 
is  nid  that  such  cases  are  analo- 
gous to  those  that  come  under  the 
rule  of  section  473,  and  that  the 
motion  to  vacate  must,  therefore,  b« 
made  within  a  reasonable  time,  not 
later  than  lix  months.  See  Norton 
V.  Atchison  ete.  Co.,  97  Cal.  388,  33 
Am.  SL  Bep^  19S,  30  Pae.  585,  32 
Pae.  452;  People  t.  Thomas,  101 
Cal.  671,  36  Pae.  B;  People  *.  Tem- 
ple, 103  Cal.  447,  37  PBc.  414;  E«- 
tate  of  Eiherenkotter.  126  Cal.  S4, 
68  Pae.  370;  and  see,  also,  People 
V.  Harrison,  84  Cal.  607,  24  Pae. 
311;  Moore  t.  Superior  Court,  88 
Cal.  495,  2S  Pae.  22;  Jacks  t. 
Baldei,  97  Cal.  91,  31  Pae.  899. 

The'  right  to  have  a  void  judgment 
set  aside,  whether  the  defect  is  or  ia 
not  apparent  on  the  face  of  the  record, 
la  a  legal  riffbt  not  dependent  upon 
statutory  authority.  Banter  v.  Btt- 
ant,  98  Cal.  247,  33  Pae.  51. 

■'  As  a  matter  of  eoutse.  If  there 
are  equitable  grounds,  a  aeparata 
suit  may  be  avaUed  of.  See  the  pre- 
cedinr  chapter.  And  aee  Dean  *. 
Buoenor  Court,  63  Cal.  473;  Baker 
V.  CBiorden,  83  Cal.  368,  4  Pae. 
232;  Kelley  t.  Kriees,  68  CaL  210, 
9  Pae.  129;  Thompson  v.  LaughUn, 
91  Cal.  343,  27  Pae.  752;  Donlap  v. 
Steere,  92  Cal.  344,  27  Am.  St.  Rep. 
143,  28  Pao.  563, 16  L.  R.  A.  361 ;  Hel- 
ler T.  DyerviUe etc.  Co.,  116  Cal.  127, 47 
Pae.  1016;  Brackett  t.  Banegas,  118 
Cal.  2T8,  58  Am.  St.  Rep.  164,  48 
Pae.  90;  Trumpler  v.  Trumpler,  123 
CaL    24S,   55   Pae.    1008;    Butlec   r. 
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the  motion  is  m&de  on  the  ^oucd  of  want  of  perBonftl  service  of 
BumnioDS,  in  which  event  the  motion  may  be  made  at  any  time  one 
year  after  the  rendition  of  the  judgment.*' 

It  will  be  obaerved  that  the  time  begins  to  ran  when  the  "judg- 
ment, order,  or  proceeding  was  taken."  In  so  far  as  an  order, 
taken  ex  parte,  or  a  judgment,  taken  by  default,  is  concerned,  no 
difficulty  is  apparent,  but  it  is  not  always  clear  just  what  is  meant 


Souls,  121  Cal.  SS,  56  Pac  eOl: 
Gerig  v.  Loveland,  130  Cat.  512,  62 
Pae.  830;  Eatudillo  v.  Beeuritj'  etc 
Co.,  149  Cal.  G56,  S7  Pac  19. 

Also,  K«  to  equity  suit,  see  Froe- 
brieb  V.  Lane,  4S  Or.  13,  106  Am. 
St  Bep.  634,  76  Pac.  351.  But  it 
has  been  held  that  a  denial  of  a 
motioii  to  vacate  on  the  ground  of 
inadvertemoe,  etc.,  ie  a  bar  to  a  suit 
in  equity  on  the  eame  ground.  See 
Thompsoa  v.  Connell,  31  Or.  231,  6S 
Am.  Bt  Bep.  818,  48  Pac.  467. 

i«  In  Zobel  v.  Zobel,  151  Cal.  98, 
90  Fae.  191,  the  Hupreme  eoart,  with 
reference  to  this  clauM  of  the  sec- 
tion under  coneideratioD,  laid: 

"It  is  provided  bj  lection  473  of 
the  Code  of  Civil  Procedure  that 
nhen  for  anj  cause  the  sanwnons  In 
an  action  has  not  been  pertonaUy 
served  on  a  defendant,  tbe  court 
may,  at  any  time  irithin  one  year 
after  tbe  rendition  of  judgment,  upon 
sneh  terms  as  are  just,  set  it  aside 
and  sUow  him  to  answer  upon  the 
merits  of  the  original  action.  The 
obvious  and  sole  purpose  of  this  par- 
ticular provision  of  section  473  it 
to  aSord  one,  who  has  only  constroe- 
tive  notice  of  a  suit  brought  against 
him,  an  opportunity  within  the  time 
designBted,  to  invoke  the  beneflt  of 
tbe  section  and  defend  upon  the  mer- 
its. Where,  howerar,  at  any  time 
prior  to  the  judgment,  the  defend- 
ant personally  appears  in  tbe  ac- 
tion, this,  of  course,  establishes  his 
personal  knovrledee  of  its  pendency, 
and  so  removes  him  from  the'  class 
to  which  tbe  section  affords  relief. 
Now,  the  motion  made  by  defendant 
was  based  solely  upon  the  ground 
that  personal  service  of  the  summons 
had  not  been  made  upon  him;  that 
be  had  only  constructive  notice  of 
tbe  action  broneht  against  him.  The 
discretion  of  tbe  court  was  not  in- 
voked on  any  other  ground;  no  idiov- 


ing  or  suggestion  that  tbe  judgment 
was  taken  against  defendant  through 
mistake,  surprise,  inadvertence  or 
ezeusable  o^lect.  He  based  bis 
application  upon  want  of  personal 
service,  and  the  validity  of  tbe  order 
is  to  be  determined  by  considering 
whether  the  evidence  sustained  that 
claim.  We  are  satiefled  that  it  did 
not,  because  it  appears  from  the  rec- 
ord that  the  defendant,  ....  per- 
sonally appeared  in  the  action  prior 
to  the  rendition  of  tbe  judgment, 
and  hence  was  not  entitled  to  have 
the  judgment  set  aside  under  tbe 
mMvisions  of  the  section  upon  which 
bis  application  was  based." 

It  would  appear  from  the  doctrine 
here  stated  that  the  mere  fact  of 
want  of  personal  service  will  not  be 
deemed  to  confer  an  incontestible 
right  to  have  tbe  judgment  set  aside, 
if  there  is  appearance  without  service. 

Bee,  also,  the  following  easee: 
Dnnla.p  v.  Bteere,  92  CaL  344,  27 
Pae.  14S,  28  Pac.  563,  16  L.  B.  A. 
361-  Schart  v.  Sehart,  116  Cal.  91, 
47  Pae.  927;  Scamman  v.  Bonslett, 
lis  Cal.  93,  62  Am.  St.  Bep.  226, 
GO  Pac.  272,  and  cases  there  cited; 
Foley  V,  Foley,  120  Cal.  33  85  Am. 
St.  Sep.  147,  52  Pae.  122;  Estate  of 
Wood,  137  Cal.  12B,  69  Pac.  900;  Pox 
V.  Townsend,  140  Cal.  659,  87  Pao.  82; 
and  see  Cray  v.  Lawlor,  151  Cal.  352, 
90  Pae.  691,  12  Ann.  Cas.  990,  as 
to  difference  in  acope  between  the 
two  clauses  of  section  473,  considered 
in  this  chapter. 

The  question  as  to  whether  a  Ue- 
Enerny  decree  can  be  set  aside  nn- 
der  the  provisions  of  this  clause 
was  not  considered  in  the  Kerrigan 
case  (Title  etc.  Co.  v.  Kerrigan,  150 
Cal.  289,  119  Am.  8t  Bep.  199,  88 
Pac  356,  8  L.  B.  A..  N.  S.,  682)  [ 
but  in  Hoffman  v,  Superior  Court, 
151  Cal.  3S6,  90  Pac  939,  it  was, 
and  waa  decided  in  the  afBnnative. 
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by  the  term  "proceeding,"  nor  when  the  same  ma;  be  said  to  be 
taken  against  the  party  who  seeks  relief  under  this  section.  The 
term  has  been  said  to  apply  to  any  distinct  step  taken  by  either 
party  in  the  progress  of  an  action;  and  also,  it  has  been  held  to 
refer  to  any  act  of  the  court  or  of  a  party.  Possibly,  upon  occa- 
sion, it  may  refer  to  both,  taken  together,  as  an  application  for  an 
order  and  the  order  itself.  Again,  it  has  been  held  to  be  anything 
done  from  the  commencement  to  the  termination  of  any  particular 
litigation,  or  cause. '^  The  settlement  of  a  bill  of  exceptions  is  a 
proceeding."  So  an  application  for  the  settlement  or  allowance 
of  a  statement  or  bill  of  exceptions,  or  a  presentation  for  settlement, 
is  a  proceeding.'*  When  a  statement  is  presented  too  late,  there- 
fore, it  is  clearly  a  proceeding.  If  such  failure  to  present  in  time 
is  the  result  of  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
it  may  be  relieved  against  by  the  party  whose  duty  it  was  to  present 
it  within  the  time  prescribed  by  law ;  provided,  application  is  made 
within  a  reasonable  time.  But  such  a  party  is  not  the  one  against 
whom  this  proceedmg  was  taken.  This  proceeding  was  taken 
against  his  adversary.  It  is  obvious,  therefore,  that  this  is  not  the 
proceeding  referred  to.  The  proceeding  taken  against  the  party 
who  made  the  mistake,  or  who  inadvertently  failed  or  neglected  to 
present  the  statement  in  time,  is  the  objection  which  his  adversary 
made  at  some  subsequent  time,  whereby  he  sought  the  advantage 
accorded  to  him  by  the  law,  in  the  elimination  of  the  statement. 
I^e  time,  in  such  a  case,  would  therefore  begin  to  run  from  the 
date  the  objection  was  made,  and  uot  from  the  date  when  the  pre- 
sentation was,  or  should  have  been,  made,  had  it  been  in  time."* 

IT  See  Imin  t.  Bank  of  Bellefon-  i*  See    StODesifer    v.    Kilbnrn,   M 

taine,  6  Ohio  St.  81;  WOBon  v.  Al-  Oal.  33,  29  Pac.  332;  Banta  ».  SU- 
kti,  3  How.  Pr.  369.  I^^  j2j  q^   ^^^^  53  p^^  ggg.  -q^^^ 

Pac.    8&3:     Spnee     y.     Barber,     118  _„,     „  „.,          _,.  .       .         '   ,„  „  , 

Cal.   5B1,   50   P^    682.      The   iertifl-  J";  PoUiU  v.  Wiekentam,  150  CaL 

cBte  of  Huch  settlement  or  allowance,  238,   88   Pac.   911;    King   v.   Dugan, 

when   signed    and   filed,   is   an    order  jgo  Cal.  258,  88  Pac.  925;  Demham 

of  court,  and  eaimOT  be  amended  or  Bagler,  151  Cal.  216,  BO  Pac.  S43. 

modified,  eicept  to  make  it  speak  the  ,_^    ''     „.^                '^      ^ 

truth,  after  the  eipiration  of  a  rea-  "  See   PolUti   v.   Wickeraham,   150 

Honable   time,   or   six   months,    as    a  Cal.   238,    S8     Pac.     811.     Th«  wnrd 

maximum.     See  Fountain   Water  Co.  "proceedinir"  necewarily   depends  for 

I   S"r«^ior   Court,   139   Cal     648,   73  j£     ^p^jfi^ou     larg^y     ipon     tl» 

Pae.  590,  and  cases  tbere  cited;  and  *       „         -n                    K, 

abo  Merced  Bank  v.  Price,  152  Cal.  "onteit.       See     Bums     v.     Superior 

097,  93  Pac.  866.  Court,  140  CaL  1,  73  Pae.  597. 
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But  this  in  no  manner  affects  the  mle  that  application  most  be 
made  within  a  reasonable  time,  withont  regard  to  the  six  months' 
period,  wliich  is  merely  the  maximum." 

It  has  been  held  that  not  only  is  it  requisite  that  notice  be  given 
and  application  for  relief  filed,  within  the  statutory  time,  but  the 
application  most  be  presented  and  determined  within  such  time." 

§  309.  The  Parties  Who  may  Move. — The  provision  of  the  stat- 
ute always  has  been  that  the  court  may  relieve  "a  party  or  kis  legal 
representative  from  a  judgment,  order,  or  other  proceeding  taken 
agmnst  him, ' ' '  etc.  This  is  in  accordance  with  the  general  rule 
that  only  a  party  to  a  cause  can  be  allowed  to  make  a  motion 
therein,'  And  in  pursuance  of  this  rule  it  was  held  in  Dimick  v. 
Derringer,'  that  where  judgment  by  default,  in  an  action  of  eject- 
ment, was  taken  against  a  tenant,  the  landlord  could  not  move  in 
his  own  name  to  have  the  judgment  set  aside.  And  in  Corwjn  v. 
Bensley,*  it  was  held  that  even  if  a  person  who  had  bought  out  the 
interest  of  a  party  to  an  action  to  quiet  title  could  move  in  his  own 
name  to  have  the  judgment  opened  (which  was  doubted),  yet  that 
he  was  in  no  better  position  than  his  grantor,  and  that  his  applica- 
tion must  be  governed  by  the  same  rules  that  would  apply  to  a 
motion  by  the  grantor.  But  the  code  provides  that  "in  case  of 
any  other*  transfer  of  interest  the  action  or  proceeding  may  be 
continued  in  the  name  of  the  original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action  or  proceeding."'    And  if  the  successor  in  interest  chooses 

!i  See    Smith   y.    Pelton    etc.    Co.,  IsndlB,  ev«ii  though  u  a  settler  theiean 

151  Cal.  399,  SO  Fae.  932,  1135.  for  mora  than  a.  je&r,  and  an  B.ppU- 

12  S^ejit  V.  Kindred,  S  N.  D,  472,  cant  for  the    right    to    purchase,    he 

87  N.  w!  820;  Nieklin  t.  Bobertson,  might    have    intervened    in    Buoh    ac- 

25  Or.  278,  S2  Am.  St.  B^.  790,  42  tion  prior  to  judgment,  and  obtained 

Pae.  993.  the     determination     of    mich     rights. 

I  See  not«  ft  to  section  307,  ante.  Onjj   parties   to   the  original   action, 

I  As  to  the   general   rule,   see   Es-  or    their    legal    representative  b,    may 

ta.le  of  Aveline,   53   Cal.   259;   BI&dc  mote  to  set  aside  a  judgmeQt  nnd^ 

V.  Rod^Ts,  47  Cat.  60S.     If  the  mo-  the  authority  of  that  section, 

tion  raises  the  question  of  the  juris-  >  32  Ca).  4S8. 

diction   of   the   court   it   mattera   not  «  43  CaL  253. 

who   makes   it.     See  Bullock   v.   Tay-  s  That  is,  any  tTBQtf«r  other  than 

lor,   112   Cal.   147,   44    Pao.   45".     In  by  death  or  disability. 

Smith   V.   Robertfl,    1   Oal.   App.   148,  s  See   Code  of   Civil   Procedure  of 

81   Fac.    1026,  it  was   held   that   one  California,     section      385.     And     see 

not   a   party    to    the    action    cannot  section  4103,  Bevrsed  Codes  of  Idaho; 

move  nnder  the  provisions  of  SMtion  section  6494,  Bevised  Codes  of  Mon- 

473,  Code  of  Civil  Procedure,   to  set  tana     (soctioa    587,     Code    of    Civil 

aside  a  judgment  taken  in  an  action  Procedure);    section    3111,  Cutting's 

between   two   others   upon   conflicting  Compiled    Lawa  of   Nevada;    section 

daima  for  light  to  purchase  public  6820,  Beviaed   Codes  6t   North  Da- 
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to  have  the  actioQ  coDtinned  "in  the  name  of  the  original  party," 
he  may  move  in  the  name  of  such  party  for  relief  against  any  pro- 
ceeding that  may  be  taken  against  him.  Thus  in  Walker  v.  Felt,' 
where  the  plaintiflF  sold  out  his  interest  in  the  property  which  was 
the  subject  of  the  action  to  a  third  person,  hut  there  was  no  substi- 
tution of  parties  and  no  change  of  the  attorueya  of  record,  but  for 
several  years  the  case  was  managed  by  the  attornejrs  of  the  grantee, 
and  at  the  end  of  that  time  the  attorney  of  record  for  the  original ' 
plaintiff  disidissed  the  suit  without  the  knowledge  or  consent  of  the 
grantee,  it  was  held  that  a  motion  of  the  grantee  to  set  aside  the 
dismissal  should  have  been  sostained. 

This  ruling  was  followed  in  the  later  case  of  Cresc«it  Canal  Co. 
V.  Montgomery,^*  where,  in  an  action  involving  the  title  to  real 
property,  defendants  had  transferred  all  their  interest  to  the  prop- 
erty involved  in  the  controversy,  and  afterward  entered  into  a 
fraudulent  stipulation  with  the  plaintiff  for  entry  of  judgment  in, 
the  latter 's  favor,  it  was  held  that  the  grantee  and  successor  in 
interest  of  the  defendants,  as  the  real  party  in  interest,  might  move 
the  court,  upon  a  proper  showing,  to  set  aside  and  vacate  the  judg- 
ment so  entered  upon  the  stipulation  of  the  nominal  defendants. 
Again,  in  TufFree  v.  Stearns  Ranches  Co.,'"  where  the  question 
arose,  but  not  under  this  section,  the  correctness  of  the  above  prin- 
ciple was  sustained." 

In  a  proceeding  for  the  sale  of  certain  swamp  lands  to  satisfy  an 
assessment  for  reclamation  purposes,  concerning  which  the  statute 
provided  that  the  defendants  named  "or  any  person  claiming  any 
interest  in  the  land"  could  answer  and  defend  the  suit,  it  was  hdd 
that  persons  claiming  an  interest  in  the  land  could  move  to  have  a 

kotA;  section  3S,  Lord's  Oregon  Laws;  live,"   and  instanoes   of   the  spplies- 

•ectioD  1B3,  Item.  ABaLCode  of  Wash-  tion  of  tbe  pnmaioD   with   referenea 

iogtoD    (flection    4S3T,    Bal.    C&de)  ;  thereto,     see     the     following     «■«■: 

■ectloD   4330,   Compiled    Statutes    of  Plummer   t.   Brown,   64   Cal.   429,    1 

WToming.  Pac.   703;   People  r.   Mnllan,   65  CaL 

I  64   Cal.   386.     In   State  v.   Nap-  3^6.   *   ^^-   3*8;   Dorland   t.   Smith, 

ton.  24  Mont.  450,  62  Pae.  886,  tfie  ^J?*''^^"'   ^^^^X'    "^I    ^'^'""> 

application    was    made,    not    by    the  '■  Big  Flat  etc.  Co.,  83  Cal.  384,  28 

partj   beneftcially   interested,   but   by  ^^   l^^i   HeUbrrai  v.   '76   etc.   Co, 

Motier  on  his  behalf;  an  amendment  »e    C^"-    ^    ^    P«.  ,802;    Tnimpter 

was     aUDwed     substituting     the     real  T"   Grumpier,    123   Ca .   248,   SB   Pae. 

Twrtv   in    intprmt    it   annparini?   th&t  1008;    Crescent   Canal   Co.   T.   Uoot- 

Kd.™  p«N»  'r3d.        e-"'/.  la  C.1,  m  56  p^  7.7, 

T.  T>A  r.!    A1A.    <;«  p.»    7QT  Crossuiftn  y.  Vmendi  Water  (>>.,  136 

T»  124  Cal.   134,  S6  Pae.  797.  ^al.    571,    69    P«c    280;    Tuffiie   t. 

Ti.  124  Cal.  3C6,  67  Pac.  69.  Steams   Banchos    Co.,   124   CW.   30«, 

f  As  to  wha.t  is  to  be  understood  G7   Pac.   69;    Daoeri  r.  Quuk,  ISft 

tij  tbe  phTBM  "psnonal  lepressnta-  CftL  410,  73  Poe.  ITtt 
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jadgment  by  default  set  aaide,  althoagh  they  were  not  named  as 
defendants.* 

Where  the  occupant  of  land  is  wrongfully  dispossessed  under  a 
writ  of  assistaiHse,  h«  may  move  to  have  the  writ  set  aside.* 

Notwithstanding  the  language  of  this  section  would  seem  to  limit 
its  operation  in  behalf  of  parties  in  respect  to  a  "judgmeut,  order 
or  other  proceeding  taken  against  him,"  etc.,  the  supreme  court 
of  California,  following  New  Tork  construction  of  a  similar  pro- 
vision, has  adopted  the  principle  that  "the  statute  is  intended  to  be 
remedial,  and  should  receive  a  liberal  interpretation,"  and  have 
held  that  its  provisions  might  be  invoked  by  a  party  in  whose  favor 
such  judgment,  order,  or  proceeding  was  taken,  as  well  as  by  one 
against  whom  it  was  taken. ^° 

The  above  principles  have  no  application  where  the  action  has 
abated  by  the  death  of  a  party,  as  where  the  suit  was  for  divorce 
the  right  conferred  by  section  473,  to  ask  for  relief  for  want  of 
personal  service  of  summons,  would  not  pass  to,  nor  could  it  be  in- 
voked against,  the  personal  representatives  of  the  deceased.  It  is 
possible  an  exception  to  this  role  might  be  made  where  property 
rights  were  involved,  besides  the  mere  personal  status  of  the  par- 
ties." 

One  of  several  defendants  may  make  application  for  all,^'* 

This  section  may  be  invoked  in  probate  proceedings  as  well  aa 
others.  Section  1713  of  the  Code  of  Civil  Procedure  provides  for 
the  application  of  Part  II  of  that  code  to  proceedings  in  probate, 
and  this  has  been  held  to  carry  with  it  an  application  of  section  473 
to  the  same.'*    But  it  has  been  held  that  the  heirs  have  no  right 

■  BecIaiMtion  Diatriot  v.   Cogbill, 
66  Cal.  607. 

-  •  See  People  t.  Grant,  iS  Cal.  67; 
and  look  at  Citj  of  San  Jose  v.  Ful- 
ton, 4S  Cal.  316;   Green  v.  Hebbard,  ^ ^ .. 

95   tal.   39,   30  Pac.   202;   Pignaz   v.  bie,  128  Cal.  15*.  «0  Pac.  867,  4 

Burnett,    119   Cal.    157,   51   Pac.   48;  e.  A.  141. 

Southern  California  R7.  Co.  t.  Supe-  „,  ai„a^,„„    „     tl/—..,     in    m— . 

riorCwrt,  127ChI.  417,  59PSC.  789;  „i'»  Sl^yenaon    y.    Mann,    18    N«. 

Credits  Commutation  Co.  v.  Superior 

Court,    140    Cal.    82,    73    Pae.    1009; 

EIHott   T.    Superior    Court,    144    Cal.  -•^>^,  ±j-a  icuiuicuo  >.  .^njucuvi  uuun, 

591,   103   Am.  St.  Rep.   102,  77   Pae.  80  Cal.   144,  32   Pae.   71;   Eatate  of 

1109.  Hiekey,  129  Cal.  14,  81  Pae.  47S ;  Levr 

10  See  Biaekett  t.  Banecfas,  99  Cal.  v.     Superior     Court,     139    Cal,     690, 

623,  34  Pa«.  344;   Bemheim  v.  Cerf,  73    Pac.    417;     Estate   of   Bom,    140 

123  Cal.  170,  55  Pac.  759;  Thompson  Cal,   282,  73  Pac.  S76;   QihiU  v.  8n- 

T.  Alfoid,  128  Oil.  227,  60  Pac,  636;  perior  Court,  145  CaL  42,  78  Pas.  467. 
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to  ask  relief  thereunder  from  a  judgment  rendered  against  the 
administrator  of  the  estate.^* 

§  310.  The  Motfon,  Showing,  Affidavit  of  Merits,  eto.— The 
motion  must  be  upon  notice.^  The  rules  of  court  usually  require 
that  the  notice  of  motion  shall  specify  the  grounds  upon  which  the 
motion  will  Be  made;  and  such  requirement  must  be  complied 
with;  but  leave  to  amend  the  notice  so  as  to  insert  the  grounds 
should  be  given  at  the  hearii^  if  asked  for.*  There  most  also  be 
a  showing.**  Although,  as  a  general  rule,  an  application  for  relief 
against  a  judgment  by  default  is  addressed  to  the  discretion  of 
the  court,  yet  if  there  be  no  showing  there  is  no  room  for  the  ex- 
ercise of  such  discretion,  and  an  order  opening  the  default  will 
be  reversed.*  The  showing  must  be  of  the  facts  upon  which  the 
party  bases  his  claim  for  relief,"  which  facts  must  be  showo  by 
affidavits.  The  reasons,  the  causes,  the  excuses,  the  facts  whereby 
the  party  asking  relief  was  in  defaidt,  are  the  matters  which  concern 
the  court,  and  these  must  be  made  to  appear  in  the  affidavits  here  re- 
ferred to.  It  will  not  be  sufficient  merely  to  aver  that  the  ai^licant 
for  relief  was  mistaken,  or  was  surprised,  or  inadvertently  absented 
himself,  or  that  by  reason  of  inadvertence,  etc.,  he  defaulted,  or 
was  induced  to  default.  The  facts  themselves  upon  which  such 
mistake,  inadvertence,  surprise,  or  excusable  neglect,  are  predicated, 
must  be  set  forth.  "Inadvertence  in  the  abstract  ia  no  plea  upon 
which  to  set  aside  a  default.    The  court  must  be  made  acquainted 

!■  Caw   V.    Hutton,    15S    CtL    103,  Kir«^uer  v.  Eiraehuer,  7  N.  D.  291, 

W  Pae.  493.  75  Pae.  252;   Judd  v.   Patton,  13   8. 

1  Valtejo   T.   Greene,   16   Cal.   160;  D.    648,    S4   N.    W.    199;    UiiineBOt& 

BeiUy  V.   Buddock,  41  Cal.  -312.     8e8  etc   Mfg.  Co.  v.   Holz,  10  N.  D.  16, 

aate  9,  section  307,  where  the  various  84  N.    n'.   S81;   Hood  t.   Ftij,   IS   8. 

statutes    are    wllected.     Proriwon    U  D.   84,   87    N.   W.    528;     Searlea     t. 

not  always  sp«cifieallj  made  for  no-  ChristenseD,  S  8.  D.  650,  60  N.  W. 

tice  to  be  giveo.  29;   Qauthier  t.  Buaielm,  S  N.  D.   1, 

I  See  Sneenej  v.  Stanford,  60  CaL  53  N.  W.  80. 

"i  Tu. ,.,..««« ™ri«  i.  di..,.  ^' r^ftzrTSJj  "?■  '"'■ 

Lee,   1   S.   D.   531,   36   Am.   St.   Rep.      ■U7„,„J1  „' o^^  iv™;.!.^  i.  a    -a    o 

V.   Sioux   Falls,   5   8.   D.   64S,   60   N.  f??°"'   t^    ^^^    -Z't        «?"  -.i 

W.    27:     Western    Lc«n    Pf<.   C„.    v.  ^^^'^  ">  "T'l'^L,^"  ■"***"*  "' 

Smith,  12   Idaho,  94,   85   Pae.   1084 ;  ™«"*"'  ■**  ""^  *  **'<'"■ 

Nicklin  t.   BobcTtaon,    28     Or.     2TS,  »  See  wetioiiB  312  and  313,  poft, 

oX  Am.  St  Bep.  790,  42  Pae.  993;  and  aecUon  307,  ooto  8,  oxttL 
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witli  the  reasons  for  the  inadvertenoe. "  *^  And  this  remark  m&y 
well  ioclude  each  of  the  other  grounds  for  relief  provided  in  the 
Beetion. 

There  must  also  be,  in  addition  to  the  affidavit  above  described, 
an  affidavit  of  merits.*  As  a  rule,  the  affidavit  of  merits  must  be 
by  the  party,  and  not  by  his  counsel.*    It  need  not  set  forth  the 


w  Sbearmftii  v.  JorgenMn,  106  Csl. 
483,  39  Fac.  863. 

*  NevBiU  Bank  t.  Draateek,  63 
CaL  321;  Niekenan  v.  CaUfomift 
B&iiin  Co.,  61  Cal.  26S;  Farrcttt  t. 
Den,  34  Cal.  79;  Baikv  v.  Taaffe, 
29  CaL  422;  Reeae  t.  Mahooe;,  21 
Cal.  305;  People  ".  Bains  (No.  1), 
23  Cal.  127;  Kittle  t.  Bellegarde,  88 
Cal.  5£B,  S5  Fae.  55;  Olender  r.  Ci7«- 
talline  Miniar  Co.,  149  Cal.  4S2,  86 
Pac  1082.  It  ia  error  to  gnat  tba 
motion  to  vacate  upon  an  inanffl- 
eient  affidavit.  Morgan  v.  McDon- 
ald, 70  Cal.  32,  11  Pkc.  350.  There 
are  ezceptioOB  to  this  rule,  however, 
some  ml  and  aome  apparent.  Thus, 
it  baa  been  said  that  no  affidavit 
ia  required  in  a  case  where  tbe  ground 
of  the  niotion  is  a  want  of  juris- 
diction to  make  the  order.  See  Nor- 
ton T.  Atchison  ete.  Co.,  97  Cal.  388, 
33  Am.  St.  Bep.  198,  30  Fac.  585, 
32  Fac.  452.  But  tbe  authority  to 
■et  such  a  judgment  aside  does  not 
reat  upon  the  provisions  at  the  aee- 
tion  under  eondderation  here.  In 
other  words,  the  motion  in  such  a 
eaae  would  not  be  statutory  at  all. 
And  the  same  may  be  said  of  eaaes 
wlMjre  there  was  a  failure  to  serve 
the  mnunons — want  of  jurisdiction, 
again.  Another  clasi  of  caaes  which 
are  said  to  constitute  exceptions  to 
tbe  rule  are  ttiose  where  the  jndg^ 
ment  is  baaed  upon  a  false  return 
of  service  (see  the  Norton  ease, 
■vpra) ;  or  a  fraudulent  atipnla- 
tion.  Toy  v,  Haskell,  128  Cal.  558, 
78  Am.  St.  Rep.  70,  61  Fac.  89.  See, 
also.  Crescent  etc.  Co.  v.  Montgomery, 
124  Cal.  134,  56  Pac.  797.  Nor  U  an 
affidavit  of  merits  ever  necessary  on  a 
motion  te  aet  aside  a  void  judgment. 
Notice  is  not  required  in  such  a  ease. 
No  affidavit  of  merits  is  necessary  in 
divorce  eases,  and  this  is  a  real  ex- 
ception, tuised  upon  public  policy, 
where  the  public  interest  demands 
that  the  consideration  of  such  causes 
should  be  wht^y  free  from  collusion 


and  fraud.  Bee  MeBIain  v.  McBlain, 
77  CkL  507,  20  Pac.  «1;  CottreU  v. 
OottreU,  83  Cal.  457,  23  Pac.  531; 
Wadsworth  T.  Wadsworth,  81  Cal. 
182,  15  Am.  Bt.  Eep.  38,  82  Pac. 
648;  Cohn  t.  Cohn,  85  Cal.  108,  24 
Pac.  659;  Mulkey  v.  Mulkey,  100 
Cal.  91,  34  Pae.  6B1;  Smith  v.  Smith, 
1«  CaL  615,  79  Fac.  27B. 

In  Pease  v.  Kootenai  Co.,  7  Idaho, 
731,  65  Fac.  433,  it  was  held  that 
an  affidavit  of  merits  is  not  always 
indispensable,  and  that  where  it  is  ap- 
parent that  tbe  complaint  does  not 
state  a  cause  of  action  sucb  an  affi- 
davit is  not  required.  An  affidavit 
of  merits  was  held  not  to  be  essential 
where  the  application  is  to  set  aside 
a  judgment  void  or  prematurely  en- 
tered. Walla  Walla  ete.  Co.  v.  Bndd, 
2  Wash.  Ter.  336,  5  Fac.  602;  Hole 
Y.  Pajte,  20  Wash,  208,  54  Pac.  1123; 
Wheeler  v.  Moore,  10  Wash.  309,  38 
Pac.  1053;  Bennett  v.  Supreme  Tent 
etc.,  40  Wash.  431,  82  Pac.  744, 
2  L.  B.  A.,  N.  8.,  389.  Where  sub- 
stantial rights  have  been  denied  the 
defendant,  he  is  not  required  to  make 
a  showing  of  merits.  Id.  And  see 
Titus  V.  lArsen,  18  Wash.  145,  51 
Pac.  351.  But,  in  general,  it  is  essen- 
tial. Holzeman  v.  nenoeberry,  11 
Idaho.  428,  S3  Pac.  497;  Holland  Bank 
V.  Lieuallen,  6  Idaho,  127,  53  Pac.  398 ; 
Howe  T.  Coldren,  4  Nev.  171 ;  Kiisch- 
ner  v.  Kirsehner,  7  N.  D.  291,  75  N. 
W,  252;  Sargent  v.  Kindred,  5  N. 
D.  472,  67  N.  .W,  828;  Oauthier  v. 
BuBicka,  3  N.  D,  1,  53  N.  W.  80: 
Nicklin  V.  Bebertson,  28  Or.  278,  52 
Am.  Bt.  Bep.  790,  42  Pac.  993;  Wil- 
lis V.  Lance,  28  Or.  371,  43  Pac.  384, 
487. 

"  Bailey  t.  TaafTe,  29  Cal.  422. 
But  there  are  exceptions  to  this  rule 
also,  and  it  is  not  always  objection- 
able that  an  affidavit  of  merits  should 
be  made  by  counsel  instead  of  the 
party.  See  Will  v.  Lytle  Creek 
Water  Co.,  100  CaL  344,  34  Fac.  830. 
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facta  conatituting  the  defense;*  but  it  bas  been  held  that  it  is 
better  practice  either  to  set  forth  such  facts,'  or  to  present  with 
the  general  affidavit  of  merits  the  answer  (verified)  which  it  is 
desired  to  pat  in.*  It  has  been  held  that  a  sworn  answer  was  a 
sufficient  showing  of  merits ;  **  but  in  one  case  it  was  said  that  the 
court  may,  in  its  discretion,  require  a  general  affidavit  of  merits  to 
be  more  specific*  No  particular  form  of  affidavit  is  required,"*  but 
the  substance  of  a  general  aEfidavit  of  merits  is  to  the  effect  that 
the  party  has  fully  and  fairly  stated  the  case  to  bis  counsel  '(giv- 
ing his  name  and  residence) ;  and  that  after  such  statement  be  was 
advised  by  his  said  counsel,  and  verily  believes  that  he  has  a  good 
and  substantial  defense  on  the  merits."*    It  is  essential  that  the 

la  BjriM  1.  Alas,  08  CbI.  479,  g  Pftc 

850,  where  petitioners  were  ignorant 
MisBiou  IndiHiiB,  withoat  a  knowledge 
of  court  procedure,  and  with  but  & 
slight  knowledge  of  the  English 
language,  it  was  held  that  an  afli' 
davit  at  merits  b;  their  coansel  was 
sufficient,  where  it  contained  a  show- 
ine  of  famUiarity  with  the  facts. 

In  Hortoa  v.  New  Pass  *te.  Co., 
21  Nev.  184,  27  Pac.  376,  1018,  an 
affidavit  of  mcrtta  made  b;  the  at- 
torney was  held  eufficient,  tinea  it 
Bbowed  a  familiarity  on  his  part 
with  the  facts.  And  see  State  v. 
Consolidated  Virginia  Mm.  Co.,  13 
Nev.  194;  Searles  v.  Christecsea,  G 
8.  D.  650,  60  N.  W.  29. 

The  person  who  makes  the  affidavit 
must  show  a  personal  knowledge  of 
the  facts.  Kinchner  v.  KirachDer,  7 
N.  D.  2B1,  7S  N.  W.  252. 

<  Francis  v.  Cox.  33  Cal.  323; 
Woodward  v.  Backus,  20  Cal.  137; 
Bauer's  Law  etc.  Co.  v.  Oilleran,  138  . 
Cal.  352,  71  Pac.  445 ;  and  see,  also, 
Tuttte  V.  Beott,  119  Cal.  5S6,  51  Pac. 
849. 


In  HolBeman  t.  Hennebeny,  11 
Idaho.  428.  83  Pac.  «7,  it  was  held 
that  the  facts  should  be  set  forth  so 
as  to  enable  the  court  to  determine 
for  itself  whether  there  was  a  mer- 
itorious defense  or  not.  See,  also, 
Holland  Bank  v.  Lieuallen,  6  Idaho, 
127,  53  Pao.  298. 

T  Woodward  v.  Backus,  20  Cal.  137, 

i  Bailey  v.  Taaffe.  29  Cal.  422. 

Id  Oauthier  v.  Busicka.  3  N.  D.  1, 
58  N.  W.  80,  it  was  intimated  that 
a  TerUed  uswar  was  saffieieot.    See, 


also,  Wheeler  v.  Castor,  11  N.  D.  347, 
92  N.  W.  381,  61  L.  H.  A.  746. 

»*  Pulweiler  v.  Hog's  Back  ete.  Mm. 
Co.,  83  Ckil.  126,  23  Pac.  65;  and 
■ee,  also,  Merchants'  Ad-Sign  Co.  \. 
Loa  Angeles  eta.  Co.,  128  Cal.  619, 
81  Pao.  277;  and  in  Melde  v.  Eey- 
nolds,  129  Cal.  308,  61  Pac  932,  it 
was  held  that  a  formal  affidavit  of 
merits  might  be  dispensed  with  in 
a  ease  where  the  court  was  otlier- 
wite  satisfled  that  the  application 
was  made  la  good  faith,  and  if  a 
Terifled  answer,  denying  all  the  ma- 
terial allegations  of  the  complaint  is 
on  file.  By  "sworn  answer"  ia 
meant,  as  a  matter  of  course,  a  veri- 
fied  answer,  in  which  all  the  material 
allegations  of  the  complaint  are  de- 
nied under  oath.  In  Mulkey  v.  MdI- 
key,  100  Cal.  91,  34  Pac.  621,  it 
was  held  that,  although  an  affidavit 
of  merits  is  immaterial  in  aetioDS  for 
divorce,  it  might  serve  a  nsefal  pur- 
pose as  a  verified  answer  to  the  com- 
plaint. These  cases  LQastrate  eWrly 
the  real  function  of  the  affidavit  of 

*  Woodward  v.  Backus,  20  Cal.  13T. 

10  The  following  are  decidona  iiL 
reference  to  the  suffieien«y  of  affida- 
vits of  merits: 

In  Woodward  t.  Backus,  20  Cal. 
137,  the  afBdavit  was  as  followa; 
"That  he  has  fully  and  fairly  stated 
tlie  ease  to  his  counsel,  Winans  A 
Hyer,  and  that  he  is  advised  by  each 
counsel,  after  such  statement  mada 
as  aforesaid,  and  verily  believes  that 
be,  the  said  defendant  Harris,  haa 
a  good,   fall,   and    perfect    defena« 
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defense  ahoald  be  on  the  merits.  An  afSdavit  showing  a  defense  of 
a  technical  character  is  not  anfficient."  And  the  party  cannot 
limit  his  appearance  to  the  mere  purpose  of  moving  to  dismiss  the 
action.**  Most  of  the  trial  courts  have  rules  as  to  the  contents 
of  afSdavits  of  merits;  and  where  such  rules  exist  they  must  be 
complied  with. 

An  affidavit  of  merits  cannot  be  contradicted."    This  rule  rests 
npon  the  impropriety  of  trying  the  merits  of  a  case  in  a  proceeding 


to  said  Action  upon  the  merita."  Thii 
waa  held  to  be  ■officient.  And  lee 
Franeia  t.  Ooz,  33  Cal.  324. 

In  BueU  t.  Dodge,  03  Cal.  553,  tbe 
ftffidaiit  irM  to  tlie  effect  that  the 
pkrtj  had  stated  "the  eaee"  to  hia 
eouuael,  irho  advised  him  that  he  had 
a  meritoriooa  defense  to  the  nme. 
This  wu  held  to  be  BuSdeut,  tbe 
eoart  Bajinr  that  "a  atatement  of 
tbe  'ease'  la  tbe  equivalent  of  the 
atatenraDt  of  the  &cts  of  the  eaae." 

In  Beiuj  T.  Seott,  S3  Gai.  69,  tbe 
defendant  presented  on  hia  applica- 
tion to  open  the  default  tbe  anawer 
vbiob  be  tdshed  to  file.  And  tbia  an- 
swer stated  facta  "viliioh  if  proved 
would  oonttitvte  a  meritoriouM  de- 
feme."  In  addition  to  tliis  he  filed 
an  aSdavit  that  he  had  "fully  and 
fairlf  atated  to  his  attorneja,  Meaars. 
Bodlef  £  Campbell,  all  the  facta  of 
bis  aaid  case,  and  thej  have  informed 
bim  that  he  bas  a  good  and  perfect 
defenae  to  aaid  action."  Tbe  supreme 
court  ordered  the  default  to  be 
opened,  saying  that  atthoogb  the 
avermenta  of  tbe  afBdavit  of  merita 
were  inartiflcjal,  jet  that  they  were 
"to  be  referred  to  tbe  answer  actuallj 
filed." 

In  Nickenon  t.  Cal.  Kaiain  Co.,  10' 
Pae.  C.  L.  J.  46,  the  affidavit  was 
that  tbe  party  had  "fully  and  fairlj 
stated  the  aaid  defendants'  defense 
in  tbis  action  to  his  counsel,"  and 
was  advised,  etc.  Tliis  waa  held  to 
be  insiifilcient,  tbe  court  saying: 
"It  might  be  that  tbe  defense  relied 
on  was  a  purely  technical  one  that 
did  not  touch  the  merits  of  tbe  con- 
troversy. Tlie  ezpreaaion  used  in  the 
affidavit  is  not  tbe  eqaivalent  of  a 
statement  that  the  defendant  had 
fully  and  fairly  slated  to  hia  connad 
all  the  facts  in  the  ease." 

In  Morgan  v.  McDonald.  TO  Cal. 
82,  11  Fac.  350,  an  affidavit  merely. 
N(«  Trial— III 


that  defendant  "bas  stated  tbe  faets 
of  his  defense  to  his  counsel"  was 
held  insufficient.  It  was  said  that 
it  must  be  made  to  appear  that  de- 
fendant bad  "fully  and  fairly"  stated 
the  facta  in  the  eaae  to  his  counsel. 

In  Watt  V.  Bindley,  95  Cal.  41S,  30 
Pac  657,  tbe  supreme  court  a  ""     "" 


torney  at  law,  and  that  npon  that 
■tal«ment  bis  attorney  adviaed,  ai 
matter  of  lav>,  that  tbsae  facte  consti- 
tuted   a    meritorious    defense    to    the 

11  People  V.  Raini  (No.  1),  23 
Cal.  I2T;  and  see  Nickerson  v.  Cali- 
fornia Baisin  Co.,  Gl  Cal.  208  (10 
Fac.  C.  L.  J.  46)  ;  and  see  Tuttle 
T.  Scott,  119  Cal.  586,  51  Pac.  840, 
where  it  was  held  that  while  it  is 
not  essentia]  that  tbe  affidavit  of 
merits  should  disclose  tbe  facts  of 
the  party's  defense,  yet,  if  such  facts 
are  stated  and  it  appears  that  such 
uefense  rests  upon  technical  grounds, 
the  affidavit  is  luaufflcient. 

Also,  Jones  v.  San  Francisco  etc. 
Co.,  14  Nev.  172:  Ewing  y.  Jennings, 
15  Nev.  379. 

i»  DonglasB  ¥.  P.  M.  S.  8.  Co.,  4 
Cat.  304.    It  is  otherwise  on  motion 


)  aet  t 


3    of 


"  Fmncis  v,  Coi,  33  Cal.  323  j 
Gracier  v.  Weir,  45  Cal.  53;  Reclama- 
tion District  V.  Coghjil,  S6  Cal.  607; 
Douglass  r.  Todd,  96  Cal.  65S,  31 
Am,  8t,  Hep.  247,  31  Pac.  623 ; 
Raner'a  Law  etc.  Co.  v.  Gilleran,  138 
Cal.  3sa,  71  Pae.  445.  In  this  last 
eaae  It  was  held  that  it  was  error 
to  require  tbe  attorney  for  the  mov- 
ing party  to  bring  bis  client  into  open 
conrt  upon  a  hare  susiiicion  of  the 
truth  of  tbe  affidavit  of  merits. 
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of  this  character.  If  the  case  might  thus  be  tried  by  afRdavit  and 
couater-afGdavit,  presented  on  a  motion  having  for  its  ultimste  par- 
pose  a  final  hearing  on  the  merits,  there  would  be  no  need  for  the 
resulting  order,  which  might  very  well  be  dispensed  with.'*  It  is 
otherwise,  however,  as  to  the  affidavit  of  facts,  or  the  showing 
above  referred  to.  That  affidavit  may  be  met  with  counter-affida- 
vits,'*^ and  the  rale  of  conflict  will  no  doubt  be  applied  to  a  deter- 
mination thereon.^ 

An  affidavit  of  merits  may  be  amended,  but  such  amendments  are 
in  the  discretion  of  the  trial  court,  and  the  exercise  of  such  discre- 
tion will  not  be  disturbed  except  for  manifest  abuse.'* 

§  Sll.  Hotioni  for  Belief  on  the  Oroond  of  Accident,  Sitrpiife, 
Excusable  Neglect,  etc.,  are  Addressed  to  the  Sound  Discretion 
of  the  Court. — That  motions  for  relief  on  the  grounds  above 
specified  are  addressed  to  the  discretion  of  the  court,  whose  action 
in  the  matter  will  be  disturbed  only  for  an  abuse  of  discretion,  has 
been  decided  in  many  cases.'     But  the  discretion  spoken  of  in  such 


•  See  DoaglM 


623. 

!■  Bm  Stwebsu  T.  OBboTD,  13^  CaL 
M2,  71  Pac.  622.  See,  also,  Morton 
T.  Morton,  117  Cal.  4«,  49  Pac. 
657;  Merchants'  Ad-Si^  Co.  r.  Lob 
AugieleB  etc.  Co.,  12S  Cal.  616,  61 
Fac  277,  vrheTo  it  wbh  held  that  "it 
vras  the  peculiar  provinea  nf  the 
judge  of  the  court  below  to  deter- 
mine the  truth  from  the  couAieting 
Btatementa  in  the  affidBTite." 

i<  Palmer  v.  Barclay,  92  Cal.  199, 
S8  Pac.  22G. 

i  Boland  t.  Kreyenbagen,  18  Chi. 
455;  Barrett  v.  Graham,  19  CbI.  632; 
Howe  T.  Independence  Co.,  29  Cal. 
72;  Woodward  v.  Backus,  20  Cal, 
137;  Coleman  t.  Kankin,  37  Cal.  247; 
WatBon  V.  Ban  Frsneiaco  k  E.  B.  B. 
B.  Co.,  41  CaL  IT;  Sweet  v.  Bnrdett, 
40  Cal.  97;  Santa  Barbara  Uveetoek 
Co,  T,  Thompson,  46  Cal.  63;  Davii 
T.  Bock  Creek  Co.,  55  Cal.  35B,  36  Am. 
Bep.  40;  Moore  v.  Kellogg,  5S  Chi. 
385;  B.  P.  E.  B.  Co.  v.  White,  No. 
8532,  filed  December,  1882  (un- 
reported); Seymour  *.  Wood,  63  CaL 


81;  Dougherty  t.  National  Bank,  68 
Cal.  275,  9  Pac.  112;  Chamberlin  t. 
Del  Norte,  77  Cal.  ISO,  19  Pac.  271 ; 
Cottrell  V.  CottreU,  83  Cal.  457,  23 
Pae.  531;  Buell  v.  Emerich,  8S  Cal. 
116,  24  Phc.  644;  Gamer  t.  ErUnger, 
86  CaL  60,  24  Pae.  805;  Stoaetafer 
V.  Armatrong,  86  Cal.  594,  2S  Pae. 
60;  Underwood  t.  Underwood,  87  Cal. 
523,  25  Pac  lOSS;  Wolff  t.  Cana- 
dian etc.  Co.,  89  Cal.  332,  26  Pac 
825;  Malone  T.  Big  Flat  etc.  Co., 
93  Cal.  384,  28  Pac.  1063;  StoDeaifer 
V.  Kilbum,  94  Cal.  33,  2B  Pac.  332; 
Williamgon  v.  Comminga  etc.  Co.,  95 
Cal.  652,  30  Pac.  762;  Peanon  r. 
Drobaz  Co.,  99  Cal.  426,  34  Pae.  76; 
Cole  V.  Wileoi,  99  Cal.  649,  34  Pae. 
114;  Bnrna  t.  Scoofly,  98  Cal.  271, 
33  Pac.  86;  BeU  ».  Peck.  104  CaL  35, 
37  Pftc.  766;  Grady  v.  Donahoo,  108 
Cal.  211,  41  Pac.  41;  Earbaugh  t. 
Eoney  Lake  etc.  Water  Co.,  109  Cal. 
70,  41  Pac.  742;  Bauer  t.  Wolf,  115 
Cal.  100,  46  Pae.  902;  Miller  v.  Can, 

116  Cal.  378,  58  Am.  St.  B«p.  180, 
48   Pac.   324;    McOowan   t.   Kreling, 

117  CaL  31,  48  Pac.  980;  Morton  v. 
Morton,  117  Cal.  443,  49  Pac.  557; 
Banta  v.  Siller,  121  Cal.  414,  63  Pae. 
935;  Merchant!'  Ad-Sign  Co.  t.  La« 
AagOm  etc.  Co.,  128  Cal.    619,    61 


Digitized  ByGOOgle 


1795 


'  AOAmST  JUDOUXKTS  BY  DSVAUt/T. 


S311 


cases  is  not  an  arbitrary  but  a  legal  one.  In  this  regard  Sander- 
son, J.,  delivering  the  opinion  in  Bailey  t.  Taaffe,*  said:  "The 
discretion  intended,  however,  is  not  a  capricious  or  arbitrary  dis- 
cretion, bnt  an  impartial  discretion,  guided  and  controlled  in  its 


Pm.  277;  Melde  t.  B«TDOldi,  129 
CaL  308,  61  Pao.  832;  NicoU  v.  W«i- 
doD,  130  Cal.  666,  63  Pfw.  63;  Win- 
cbBster  v.  Black,  134  Cal.  125,  M 
P&e.  107;  Palace  Hardware  Co.  v. 
Smith,  134  Cal.  381,  66  Pac.  474; 
LangfoTd  t.  Langford,  136  Cal.  507; 
Matter  of  Tracej,  136  Cat.  3SS,  69 
Pac.  20;  Moore  v,  Tbompraa,  138  CaL 
23,  70  Pac  930;  ^urphj  t.  Btelling, 
138  CaL  641,  72  Pa«.  176;  Eitate  of 
Bou,  140  Cal.  282,  73  Pae.  076; 
Deyoe  v.  Superior  Court,  140  Cal,  476, 
98  Am.  St.  Bep.  73,  74  Pae.  28; 
Canadian  etc.  Co.  v.  Clarita  etc.  Co., 
140  Oal.  072,  74  Pae.  301 ;  Guardiaa- 
■hip  of  Van  Loan,  142  Cal.  423,  76 
Pae.  37;  Oranms  v.  Saperior  Court, 
143  Cal.  630,  77  Pac.  647;  Alferitz 
V.  CahcD,  145  CbI.  397,  78  Pac.  878; 
XVn  T.  Townsend,  149  Cbl.  659,  ST 
Pae.  82;  Mitebell  v.  California  etc. 
Co.,  156  Ctl.  576,  105  Pac  590. 

Also  Donlan  v.  Tbompaon  FalU  Co., 
42  Mont.  257,  112  Pac.  445  (where 
the  Montana  obmb  are  collected) ; 
Voelker  t.  Golden  Cnrrj  etc.  Co.,  40 
Mont.  466,  107  Pac.  414;  Mantle  v. 
Largey,  17  Mont  479,  43  Pac.  633; 
Peoigelly  V.  Peeler,  39  Moot.  26,  101 
Pae.  147. 

Alio  Holland  Bank  t.  Lienallen,  B 
Idaho,  127,  53  Pac,  398;  Pease  v. 
Kootenai  Co.,  7  Idaho,  731,  65  Pae. 
132;  Holzemau  v.  Henneberry,  11 
Idaho,  428,  S3  Pae.  497;  Western  etc. 
Co.  T.  Smith,  12  Idaho,  94,  85  Pac. 
10S4;  CuItct  t.  Mountain  Home  etc 
Co.,  IT  Idaho,  669,  107  Pac  65;  Pet- 
dgrew  T.  SioQS  Falls,  5  S.  D.  646, 
60  N.  W.  27:  Bvaos  v.  Fall  River 
etc  Co.,  4  8,  D,  119,  55  N.  W.  882; 
Weber  v.  Tschetter,  1  8.  D.  205,  46 
N.  W,  201;  Baker  v.  Knott,  3  Idaho, 
700,  35  Pae.  172;  Kipp  y.  Burton, 
29  Mont.  96,  101  Am.  St.  Bep.  544, 
74  Pae.  85;  Greene  t.  Rowan,  29 
Mont.  263,  74  Pae.  456;  Oriiwold  t. 
Lee,  1  8.  D.  531,  36  Am.  St.  Bep. 
761,  47  N.  W.  955;  Congdon  Hard- 
ware Co.  T.  Consolidated  Apex  Min. 
Co.,   11  8.  D.   376,   77  N.   W.   1022; 


MiDMhaha  etc  Bank  v.  Horley,  13 
8.  D.  18,  82  N.  W.  87;  Terkas  v. 
McHenrj,  6  Dak.  5,  50  N.  W.  486; 
Thompeon  t.  Connell,  31  Or.  231, 
65  Am.  St.  Rep.  818,  48  Pac  467; 
Coos  Bay  Nav.  Co.  t.  Endicott,  84 
Or.  573,^7  Pae.  61 ;  Askren  v,  Sqnire, 
20  Or.  228,  230,  45  Pac  779;  IiOTOJoy 
T.  Willamette  etc  Co.,  24  Or.  669,  M 
Pac.  660;  Schneider  v.  Hutchinson, 
35  Or.  263,  76  Am.  St.  Bep.  474 
(note),  57  Pac  324;  WMt  v.  Korth- 
weat  etc  Co.,  S  Or.  99;  McFarlaae 
V.  McFarlane,  45  Or.  360,  TT  Pac 
837;  Nye  v.  Bill  Nje  Mill  Co.,  48 
Or.  SOS,  80  Pac  94;  Horn  r.  United 
Security  Co.,  47  Or.  35,  81  Pac.  1009; 
Hantbome  t.  Oliver,  32  Or.  57,  67 
Am.  St.  Bep.  518,  51  Pac.  440;  Spo- 
kane V.  Curry,  2  Wash.  541,  27  Pac 
477;  Myers  v.  Landrum,  4  Wash. 
762,  31  Pac.  33;  Hull  v.  Vining,  17 
Wash.  352,  49  Pac.  537;  Titus  v. 
Larsen,  IS  Wash.  145,  51  Pac  351; 
Evetrett  Produce  Co.  r.  Smith  Bros.,  41 
Wash.  G66,  111  Am.  St.  Rep.  079, 
82  Pac  905,  2  L.  R.  A.,  N.  8.,  331, 
5  Ann.  Caa.  708;  MeBride  v.  McQio- 
ley,  31  Wash.  573,  72  Pae.  105 ;  Twigg 
V.  James,  37  Wash.  434,  79  Pac.  969; 
Boztio  T.  Vaglio,  10  Wash.  270,  38 
Pac  1042;  McDougall  v.  Walling,  21 
Wash.  478,  75  Am.  St.  Bep.  849,  58 
Pac  669;  McCord  t.  McCord,  24 
Wash.  529,  64  Pao.  748;  Clein  v. 
Wandschneider,  14  Wash,  257,  44 
Pac  272;  Stote  v.  Court,  18  Wash, 
227,  51  Pac  365;  Wilson  t,  Seattle 
etc  Co.,  26  Wash.  207,  66  Pac  384; 
Roberts  t.  Bbelton  etc.  Co.,  21  Wash. 
427,  68  Pac  576;  Morrison  v.  Mor- 
rison, 25  Wash.  466,  65  Pac.  779; 
Williams  v.  Breen,  25  Wash.  666,  66 
Pac  103;  Morrison  v.  Steeostra,  45 
Wash,  175,  38  Pac  104, 

>  Bailey  v.  Taaffe,  29  Cal.  432;  and 
look  at  Ljbeoker  v.  Murray,  58  C&t 
186;  and  see  Miller  v.  Carr,  116  Cal, 
378,  58  Am.  St,  Bep.  180,  48  Pac 
324;  and  this  discretion  should  be 
liberally  exercised  in  favor  of  a  hear- 
ing upon  the  merits.    8e«  below. 
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exercise  by  fixed  legal  principles.  It  is  not  a  mental  discretion, 
to  he  exercised  ex  gratia,  but  &  legal  discretion,  to  be  exercised 
in  conformity  with  the  spirit  of  the  law,  and  in  a  manner  to  sab- 
serve,  and  not  to  impede  or  defeat,  the  ends  of  substantial  jnstice. 
In  a  plain  case  this  discretion  has  no  office  to  perform,  and  its 
exercise  is  limited  to  doubtful  cases,  where  an  impartial  mind 
hesitates.  If  it  be  doubted  whether  the  excuse  offered  is  sufBcient 
or  not,  or  whether  the  defense  set  up  is  with  or  without  merit  tn 
foro  legis,  when  examined  under  those  rules  of  law  by  which  judges 
are  guided  to  a  conclusTon,  the  judgment  of  the  court  below  will 
not  be  disturbed.  If,  oo  the  contrary,  we  are  satisfied  beyond  a 
reasonable  doubt  that  the  court  below  has  come  to  an  erroneous 
conclusion,  the  party  complaining  of  tbe  error  is  as  much  entitled 
to  a  reversal  in  a  case  like  the  present  as  in  any  other." 

Upon  the  principle  stated  in  the  foregoing  extract,  if  there  be 
no  showing  whatever,'  or  one  utterly  insufficient,*  an  order  open- 
ing a  judgment  by  default  will  be  reversed.  But  where  there  la 
a  showing,  not  manifestly  insufficient,  the  court  should  be  liberal 
in  the  exercise  of  its  discretion  in  furtherance  of  justice.  In 
this  regard  Baldwin,  J.,  delivering  the  opinion  in  Roland  t. 
Kreyenhagen "  (which  was  appeal  from  an  order  qpening  a  judg- 
ment by  default),  said:  "Tbe  power  of  the  court  should  be  freely 
and  liberally  exercised  under  this  and  other  sections  of  the  act 
to  mold  and  direct  its  proceedings  so  as  to  dispose  of  cases  upon 
their  substantial  merits,  and  without  unreaaonable  delay,  regard- 
ing mere  technicalities  as  obstacles  to  be  avoided,  rather  than  as 
principles  to  which  effect  is  to  be  given  in  derogation  of  substantial 
right.  While  formal  requirements  of  pleadjng  and  practice  can- 
not be  dispensed  with  by  tbe  court,  it  can  nsually  make  such 
orders,  or  grant  such  amendments  in  the  progress  of  the  cause  as 
will  avoid  the  effect  of  petty  exceptions,  and  dispose  of  the  case 
upon  its  legal  merits.  It  can  also  usually  prevent  unjust  or  unfair 
advantages,  or  serious  injury  arising  from  casualties  or  inadvert- 
ences. The  design  of  the  act  was  to  call  into  requisition  its 
equitable  powers  in  this  respect ;  and  we  have  as  little  right  as  dis- 
position to  revise  its  action,  unless  we  can  see  that  its  discretion 
has  been  clearly  abused." 

■  See  BBction  310,  ante.  >  Bolsnd  t.   Kie;«iiliageii,  IS  CaL 

«  Aa   in    FroTidence    Tool    Co.    t.      459. 
Prader,  32  Cal.  634,  91  Am.  I>ec.  598, 
w  Boils;  V.  VuSe,  29  Csl.  422. 
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So  in  Watson  v.  San  Fr&ncisco  &  H.  B.  B.  B.  Go.,*  yiliidk  wu 
an  appeal  from  an  order  opening  a  default,  Wallace,  J.,  delivering 
the  opinion,  said:  "Applications  of  tliis  character  are  addressed 
to  the  discretion — the  legal  discretion — of  the  court  in  which 
the  default  has  occurred,  and  should  be  disposed  of  by  it  as  sub- 
stantial justice  may  seem  to  require.  Each  case  must  be  deter- 
mined  upon  its  own  peculiar  facts,  for  perhaps  no  two  cases  will 
be  found  to  present  the  same  circumstances  for  consideration. 
As  a  general  rale,  however,  in  cases  where,  as  here,  the  applica- 
tion is  made  so  immediately  after  default  entered  as  that  no 
considerable  delay  to  the  plaintiff  is  to  be  occasioned  by  permitting 
a  defense  on  the  merits,  the  court  ought  to  incline  to  relieve.  The 
exercise  of  the  mere  discretion  of  the  court  ought  to  tend  in  a  rea- 
sonable degree,  at  least,  to  bring  abont  a  judgment  upon  the  very 
merits  of  the  case ;  and  when  the  circumstances  are  such  as  to  lead 
the  court  to  hesitate  upon  the  motion  to  open  the  default,  it  is 
better,  as  a  general  rule,  that  the  doubt  should  be  resolved  in  favor 
of  the  application." 

Nor  has  the  doctrine  here  stated  been  departed  from  in  later 
cases.    In  Hitchcock  v.  McEIrath  ^  the  court  said : 

"A  large  discretion  is  vested  in  courts  of  original  jurisdiction 
in  removing  such  obstacles  and  impediments  as  tend  to  prevent  a 
full  and  fair  hearing  of  pending  causes,  and  a  default  inadvert- 
ently permitted  in  a  cause,  by  a  party  having  a  substantial  defense, 
presents  a  ease  in  which  great  latitude  should  be  extended  to  the 
discretion  of  the  court  by  which  such  default  is  set  aside." 
■  In  Ward  v.  Clay,*  the  supreme  court  said: 

"The  principal  purpose  of  vesting  the  court  with  this  discre- 
tionary power  is  to  enable  it  'to  mold  and  direct  its  proceedings 
so  as  to  dispose  of  cases  upon  their  substantial  merits,  when  it  can 
be  done  without  injustice  to  either  party,  whether  the  obstruction 
to  such  a  disposition  of  cases  be  a  mistake  of  fact  or  a  mistake  of 
law ;  although  it  may  be  that  the  court  should  require  a  stronger 
showing  to  justify  relief  from  the  effect  of  a  mistake  of  law  than 
in  the  case  of  a  mistake  as  to  a  matter  of  fact.  The  exercise  of  the 
power  conferred  by  section  473  of  the  code,  however,  should  ap- 
pear to  have  been  'in  furtherance  of  justice,'  and  the  relief,  if 
any,  should  be  granted  upon  just  terms." 

■  82  Cal.  S02,  23  Pu.  SO,  227. 
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So  in  Wolff  T.  CanadisD  etc.  Co.,*  it  was  said: 

"In  the  matter  of  opening  defaults  much  is  confided  to  the  dis- 
cretion of  the  trial  court,  (Dougherty  v.  Nevada  Bank,  68  Cal. 
275,  9  Pac.  112;  Chamberlin  v.  Del  Norte,  77  Cal.  150,  19  Pac 
271.)  And  where  the  circumstances  are  such  as  to  lead  the  court 
to  hesitate,  it  is  better  to  resolve  the  doubt  in  favor  of  the  applica- 
tion, so  as  to  secure  «  trial  and  judgment  upon  the  merits.  (Wat- 
son V.  San  Francisco  &  H.  B.  R.  R.  Co.,  41  Cal.  17;  Cameron  v. 
Carroll,  67  Cal.  500,  8  Pac.  45  j  Lodtman  v.  Schluter,  71  Cal.  94, 
16  Pac.  540.)" 

So  in  Malone  v.  Big  Plat  Co.,'*  the  court  said: 

"It  is  true  that  applications  for  relief  under  this  section  are 
addresfted  to  the  sound  l^al  discretion  of  the  trial  court,  and 
orders  granting  or  refusing  the  relief  asked  will  only  be  disturbed 
on  appeal  when  it  appears  that  that  discretion  has  beea  abused. 
But  while  this  is  so,  still,  the  provisions  of  the  section,  like  all 
others  of  the  code,  are  to  be  'liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  justice." 

So  in  Douglass  v.  Todd  "  the  court  said ; 

"Of  course,  it  does  not  follow  that  all  mistakes  of  law  are  to 
be  relieved  against.  A  sound  discretion  controlled  by  an  enlight- 
ened judgment,  keeping  in  view  public  interests,  and  the  due  and 
orderly  admiaistration  of  the  law,  is  to  be  exercised  in  granting 
that  relief  which  justice  between  the  parties  to  the  cause  seems  to 
require. ' ' 

So  in  Melde  v.  Reynolds  "  it  was  said : 

"This  is  a  remedial  provision,  and  under  the  terms  of  section  4 
of  the  same  code,  which  require  it  to  be  liberally  construed  with  a 
view  to  effect  its  objects  and  promote  justice,  is  beat  observed  by 
disposing  of  caoEes  upon  their  subetantial  merits,  rather  than  with 
strict  regard  to  technical  rules  of  procedure.  The  discretion  of 
the  court  ought  always  to  be  exercised  in  conformity  with  the  spirit 
of  law,  and  in  such  a  manner  as  will  subserve  rather  than  impede 
or  defeat  the  ends  of  justice,  regarding  mere  technicalities  as  ob- 
stacles to  be  avoided  rather  than  as  principles  to  which  effect  is 
to  be  given  in  derogation  of  substantial  right." 

"  96  CbI.  655,  31  Am.  St.  Bap.  217, 
31  Pac.  623. 
"  129  Cal.  308,  61  Pac.  932. 
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So  ill  Pelegmielli  v.  McCloud  etc.  Co.,"  quoting  from  the  earlier 
case  of  Nicoll  v.  Weldon,'*  Justice  HarriBOu,  for  the  court  of  ap- 
peals of  the  third  appellate  district  of  Califoruia,  said: 

"The  ^auting  or  denyiog  of  a  motion  to  set  aside  the  default  of 
the  defendant  is  so  largel;  a  matter  of  discretion  with  the  trial 
court  that  unless  it  is  clearly  made  to  appear  that  there  has  been 
an  abuse  of  discretion  this  court  declines  to  set  aside  its  order. 
Especially  are  we  indisposed  to  review  its  action  when  it  has  set 
aside  the  default  and  it  does  not  appear  that  the  plaintiff  has  sus- 
tained any  prejudice  thereby.  The  discretion  of  the  court  is  beet 
exercised  when  it  tends  to  bring  about  a  judgment  upon  the  merita 
of  the  controversy  between  the  parties." 

So  in  other  cases  similar  expressions  are  to  be  found.^* 

It  ia  not  to  be  tmderstood,  however,  that  the  language  used  in 
the  decisions  above  quoted  with  reference  to  the  propriety  of 
exercising  the  discretion  referred  to  in  such  a  manner  as  to  bring 
about  a  hearing  of  the  controversy  upon  the  merits  is  not  a  limita- 
tion of  thia  discretion.  The  rule  itself,  stated  in  the  earlier  cases 
without  limiting  phrases,  that  a  motion  to  vacate  a  default  under 
section  473  is  addressed  to  the  sound  judicial  discretion  of  the 
trial  court,  and  that  an  exercise  of  this  discretion  will  be  disturbed 
on  appeal  only  in  case  of  manifest  abuse,  has  never  been  relaxed. 

It  was  suggested  in  Ingrim  v.  Epperson  "  that  observations  of 
the  kind  referred  to  are  to  be  regarded  as  in  the  nature  of  advice 
to  the  superior  court,  and  not  intended  for  the  purpose  of  com- 
pelling it  to  decide  in  that  mode  or  to  govern  its  decisions  by  such 
a  rule;  and  that  the  appellate  court  would  go  no  further  than  to 
ascertain  whether  there  was  manifest  abuse  of  discretion  or  not. 

This  exercise  of  discretion  cannot  be  controlled  by  mandamus^ 

The  discretion  here  referred  to  does  not  extend  to  the  dispo^tion 
of  motions  based  upon  the  fact  that  there  was  no  personal  service  of 
summons.  Such  motions  are  to  be  determined  upon  the  fact  alone, 
and  the  absolute  right  of  the  defendant  to  answer  to  the  merits, 

II  1  CbL  App.  593,  82  Pae.  693.  Bobinsoa   v.   Exempt    FiT«    Col,    103 

1*  130  Cal.  66«.  63  Pae.  63.  Cal.  1,  42  Am.  St.  Rep.  93,  36  Pae. 

»  See,  also,  Morgan  *,  McDonald,  B55,  24  L.  B.  A.  715;  Orady  y.  Don- 

70  Oil.   32,   11   Pae.   350;   Stoneaifer  ahoo,  10S  Cbl.  211,  41  Pae.  41;   Mer- 

V.   Armstrong,   S6   Cal.   594,   25   Pae.  einnta'   Ad- Sign   Co.   v.   Los   Angeles 

50;  Stoneaifer  v.  Kilborn,  94  Cal,  33,  etc.  Co.,  128  Cal.  619,  81  Pae.  277. 
29  Pae.  332;   Pearson  v,  Drobaa  Co.,  i«  137  Cal.  370,  70  Pftc.  16S. 

99  Cal.  42B,  34  Pae.  76;    Gould  t.  "  Stonesifer  *.  ArmatiODg,  86  CaL 

Stafford,  101  CaJ.  S2,  35  Pae.  429;  594,  25  Pae.  60. 
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provided  lie  makes  his  motion  within  a  year  from  the  rendition  of 
jndgmeat  The  word  "may"  in  the  Btatate  has  the  signifieatioii  of 
the  word  "must."  He  court  mvit  not  deny  the  right,  and  mttri 
grant  the  motion.**  Its  discretion  is  limited,  tiierefore,  in  this 
connection,  to  the  determination  of  the  fact  of  want  of  perBonal 
service,  and  cannot  extend  to  the  denial  of  the  absolute  right  thus 
conferred. 

§  312.  Instance!  of  the  Oranting  and  Denial  of  Hotiona  for 
Belief  Against  JndgmentB  on  the  Oronnd  of  Accident,  Snrpris^ 
Excusable  Neglect,  etc.— As  stated  in  Wataoa  t.  S.  F.  &  H.  B.  R. 
K.  Co.,  quoted  in  the  preceding  section,  "each  case  must  be  deter- 
mined upon  its  own  peculiar  facts,  for  perhaps  no  two  cases  will 
be  found  to  present  the  same  circumstances  for  consideration." 
Nevertheless,  it  may  he  of  use  to  give  instances  of  tiiie  decisjona; 
illustrating  the  application  of  the  general  rule  as  to  discretion, 
stated  in  section  311. 

Instances  Defaults  Opened. — ^Where  the  defendant  employed  an 
attorney  to  defend  the  case,  and  reljnng  npon  his  doing  so  was 
absent  on  buainess  most  of  the  time,  and  the  attorney  so  employed 
(supposing  that  the  defendant,  who  was  himself  an  attorney,  bad 
put  in  an  answer,  and  had  only  employed  him  to  try  the  case) 
neglected  to  file  any  answer,  and  judgment  by  default  was  taken, 
and  the  attorney  for  the  plaintiff  subsequently  promised  both 
the  defendant  and  his  attorney  to  open  the  default,  but  failed  to 
do  so,  and  the  plaintiff's  claim  being  without  merit,  the  supreme 
court  held  (reversing  the  judgment  of  the  court  below)  that  tha 
default  should  be  opened.* 

Where  the  excuse  of  the  attorney  for  the  defendant  for  not 
filing  an  answer  in  due  time  after  the  overruling  of  his  demurrer 
was  as  follows:  "That  during  the  present  term  he  has  been  very 
much  pressed  for  time,  having  to  discharge  his  duties  as  district 
attorney,  besides  attending  to  all  his  civil  business,  without  any 
one  to  aid  him — C.  7.  Howard,  his  associate  in  business,  having 
been  all  the  time  absent  in  San  Francisco;  that  consequently  he 
has  had  many  things  on  his  mind  demanding  his  attention,  and 
much  writing  and  labor;  that  this  case  being  set  for  trial,  affiant 

u  151  ObL  «»,  »o  Pu.  «n. 

1  Bidlensn  v.  Eeneii,  %  C*I.  248.  Compan  MeKiDl«y^  t.  Tnttls,  U  CaL 
S8S. 
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bad  adopted  ttie  erroneoiu  idea  Uiat  an  answer  had  been  filed ;  .  .  .  . 
that  plaintiSB  have  not  been  injured  by  his  failare  to  file  ao  answer, 
as  the  case  eoold  not  have  been  tried,  and  an  answer  can  now  be 
Sled  before  the  case  can  be  reached  on  the  docket,"  and  there  was 
a  sufficient  showing  as  to  merits,  it  was  held  that  the  eoart  below 
did  not  abuse  its  discretion  in  opening  the  default.' 

Where  the  day  after  the  defendant  was  served  he  retained  an 
attorney,  and  the  attorney  directed  his  clei^  to  enter  the  case  on 
his  journal  with  a  memorandnm  of  the  day  the  answer  was  due, 
*  and  the  clerk  forgot  to  make  the  entry,  and  the  impression  of  the 
attorney,  who  was  constantly  engaged  in  court  during  the  time,  was 
that  he  had  more  time  to  answer  than  was  the  case,  an  order  open- 
ing the  default  was  affirmed.* 

Where  the  defendant's  attorney  obtained  an  order  from  the 
court  commissioner  extending  the  time  to  answer,  bat  ne^ected 
to  file  it  or  to  give  notice  that  it  -had  been  made,  and  default  was 
taken  before  the  expiration  of  the  time  granted  by  such  order, 
it  was  held  that  the  court  below  properly  opened  the  default  on 
payment  of  costs.* 

Where  the  defendant  was  served  in  Merced  county,  where  the 
suit  was  pending,  on  April  25th,  and  went  to  his  attorneys  in  San 
Jose,  and  (having  forgotten  the  precise  day  of  the  service)  in- 
formed them  that  he  was  served  on  the  26th,  and  the  attorneys 
acting  on  this  information  prepared  an  answer,  and  sent  it  to 
Merced  by  express  in  time  to  reach  that  place  on  the  morning  of 
the  7th  of  May,  and  it  was  given  to  the  clerk  a  short  time  after 
9  o'clock  on  the  morning  of  the  Ttb,  but  default  had  just  been 
entered,  and  there  was  a  sufficient  showing  as  to  merits,  it  was 
held  that  the  application  to  open  the  default  should  have  been 
granted.* 

Where  the  defendant  was  a  corporation,  and  the  summons  was 
served  on  its  secretary,  who,  instead  of  making  a  memorandum 
of  the  service,  relied  upon  a  publication  of  the  time  of  the  com- 
mencement of  the  snit  appearing  in  a  printed  sheet  regularly 
issued  and  containing  information  of  court  proceedings,  which 
sheet  was  relied  upon  by  the  business  community  of  San  Fran- 
cisco for  such  information,  and    which    had    always    theretofore 

■  Eoira   T.    IndepeiideaM    Co.,    I 
CU.  72. 
•  FnneiB  v.  Cox,  33  C&L  323. 
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beea  foimd  to  be  accurate,  but  which  in  this  particular  inatance 
made  a  mistake,  and  the  motion  to  open  the  defatdt  was  made  on 
the  day  it  was  taken,  an  order  opening  the  default  npon  terms  was 
affirmed.' 

When  the  action  was  against  two  defendants  and  the  defend- 
ant Hall  showed  on  motion  to  open  a  default  taken  against  him 
that  he  was  not  connected  directly  or  indirectly  with  the  subject 
matter  of  the  suit,  and  that  he  had  relied  upon  the  promise  of 
his  codefendant,  who  was  the  real  party  in  interest,  to  see  him 
harmless  in  the  litigation,  but  who  failed  to  answer  for  either 
party,  it  was  held  that  there  was  no  abuse  of  discretion  in  open- 
ing the  default  as  to  Hall/ 

Where  the  suit  was  against  a  corporation,  and  the  summons 
was  served  upon  the  president,  who  supposed  tliat  because  a  copy 
of  the  complaint  was  not  served  with  the  summons  the  service 
was  invalid,  and  therefore  paid  no  attention  to  it,  and  informed 
the  principal  stockholder,  who  had  come  from  another  place  to 
look  after  the  suit,  that  no  summons  had  been  served,  the  action 
of  the  court  below  opening  the  default  was  affirmed,' 

So  where  the  attorneys  for  defendants  were  misled  by  a  convep- 
sation  with  opposing  counsel,  and  induced  to  believe  that  the  case 
would  not  be  tried  on  the  date  set,  but  would  be  postponed  by  con- 
sent, and  so  did  not  prepare  for  trial,  the  order  denying  the  motion 
for  a  new  trial  was  revereed  on  appeal  {continuance  having  been 
refused),  along  with  the  order  denying  the  motion  to  set  aside 
the  order  and  permit  a  hearing  on  the  merits,  the  supreme  court 
saying: 

"The  judgment  in  this  case  was  procur«d  against  defendants 
under  circumstances  which  entitled  them  to  be  relieved  from  it. 
The  evidence  shows  that  the  neglect  of  defendants,  on  account  of 
which  the  judgment  lien  went  against  them,  was  excusable.  The 
court  below  should,  therefore,  have  granted  them  a  new  trial,  and 
erred  in  refusing  it.     (Code  of  Civil  Procedure,  sec.  473.)"*' 

So  where  it  appeared  that  on  the  day  set  for  trial  the  case  was 
preceded  by  many  other  cases  which  were  ready  for  Ixial  in  the 
same  department,  and  it  appeared  that  the  case  at  bar  would  not 
be  reached  on  that  day  in  that  department,  it  was,  at  the  instiga- 

•  Watson  T.  Sbd  FraneiMO  A  H.  B.  *  DaviH  t.  Bock  Creek  Co.,  55  0»L 

B,  B,  Co,,  41  Cal.  IT,  359,  36  Am.  Bep.  40. 

'  Santa    Barbara    Liveatock  Co.  *.  '■  Spnona  t.  Bannell,  80  CaL  S30, 

TbompBOQ,  46  C&L  ea.  22  Pac.  193. 
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Uoa  of  plaintiff's  attome?,  vithout  notice  to  tlie  def^idnnt,  traoa- 
fcored  to  another  department,  and  a  judgment  obtained  on  an  ex 
parte  hearing,  the  supreme  court  held  that  the  discretion  of  the 
trial  conrt  was  property  exercised  in  vacating  the  judgment  and 
granting  a  new  trial.*' 

So  where  it  was  shown  that  both  the  defendant  and  his  attorney 
resided  at  a  great  distance  from  the  county  seat,  and  that  neither 
of  them  was  present  when  the  case  was  set  for  trial,  or  when  it  was 
tried;  that  they  were  never  notified  of  the  setting  of  the  case  for 
trial,  and  never  heard  that  it  had  been  so  set  until  just  before  the 
date  fixed,  when,  owing  to  the  extreme  distance  from  the  coonty 
seat,  the  time  was  too  short  to  enable  them  to  be  present ;  that  the 
only  i^ason  for  their  absence  was  lack  of  notice  that  the  c&se  was 
set  for  trial,  and  that  the  defendant  had  a  good  and  substantial 
defense,  it  was  held  a  proper  exercise  of  discretion  to  set  aside  the 
default,  and  permit  a  hearing  on  the  merits." 

So  where  a  default  was  taken  in  a  divorce  case,  it  was  set  aside, 
as  being  either  collusive  or  the  wife  was  misled  and  grossly  de- 
ceived, the  judgment  being  harsh  and  unwarranted  from  the  most 
favorable  point  of  view.**  So  where  a  judgment  was  "entered  in 
the  absence  of  the  defendant's  attorney,  and  against  his  express 
directions  to  the  derk,  where  he  promptly  moved  to  have  it  vacated 
OD  the  ground  of  "surprise"  as  soon  as  be  learned  of  its  entry,  it 
was  held  that  it  was  properly  vacated.**  So  where,  owing  to  the 
inadvertence  of  the  clerk  of  the  attorney  for  the  moving  party, 
the  time  to  serve  and  file  a  statranent  on  motion  for  new  trial 
lapsed,  it  was  held  an  abuse  of  discretion  not  to  relieve,  under  section 
473,  from  the  effect  of  such  inadvertence.** 

And  BO  in  other  cases.' 

•b  ColtreU  V.  CottreU,  88  Ca.1.  457,  tion  Diitriet  t.  Ooghi]],  M  Cal.  807; 

&3  Fac.  531.  Dodge    v.    lUdenour,    62    Cal.     263; 

•«  Buell   V.   Emerieh,   85   CbI.    116,  Cftmeron   v.   CarroU,    ft7    Cal.   500    8 

Z4  Pac.  644.     But  Bee  note   14b,  be-  Pae.   45;   SermoQT  v.   Wood,   63   Cal. 

low.  81;    Byrne  v.    Alas,   68   Cal.    479,   9 

M  Mulkey  t.  Mulkey,  100  CaL  Bl,  Pac.    850;    Lodtman   v.   Schlater,    71 

84  Pac,  621.  Cal.  94,   16  Pac.   540;   Underwood  t, 

8*  City  Street  Imp.  Co.  v.  Emmeiu,  Underwood,    87    Cal.    523,    25    Pac. 

138  Gal.  297,  71  Pac.  332.  1065;  Wolff  t.  Canadian  etc.  Co.,  89 

»t  Mitchell    V.    Califomia   etc   Co.,  Cal.    332,    26    Pac.    S25 ;     Bums    t. 

156  Cal.  576,  105  Pa«.  590.  Scooffj,    98     Cal.    271,   33   Pac.   86; 

■  See   People  ».   Mariposa  County,  Pearson   v.  Drobai   Co.,  99   Cal.   423, 

39  Cal.  683;  Oraeier  v.  Weir,  45  Cal.  34   Pac.   78;   Will   v.   Ljtle   etc.   Co, 

53;  Leet  v.  Grants,  36  Cal.  288;   Ea-  100  Cal.  344.  34  Pac.  830;   Graig  v. 

tate  of  Darham,  49   Cal.   490;   Free-  San    Bernardino     Co.,   101    Cal.    122, 

loMu  T.  Brown,  65  CaL  465;  Beelama-  35  Pac.  658;  Qradj'  v.  Doaohoo,  108 
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Instances  Refusal  to  Open  Defaults. — Wbere  all  that  waa  riiown 
was  that  on  account  of  the  complicated  condition  of  the  defendant's 
title,  and  from  the  fact  that  the  complaint  was  verified,  more  time 
was  required  to  prep&re  the  answer  than  is  required  in  ordinary 
cases,  and  that  during  a  pcniion  of  the  time  required  for  answer- 
in?  the  attorney  was  compelled  to  be  absent  from  town,  it  was 
held  that  the  showing  waa  insufficient,  and  there  being  no  proper 
affidavit  of  mmts,  the  order  opening  the  default  was  reversed.^* 

Wher*  the  showing  was  that  the  attorneys  for  the  defendant  had 
prepared  a  demurrer  to  the  amended  complaint,  but  failed  to  file 
it  in  time  in  consequence  of  a  mistake  on  their  part  as  to  the  day 
on  which  the  time  for  pleading  would  expire,  it  was  said  that  the 
showing  was  insufficient,  and  there  being  no  proper  affidavit  of 
merits,  the  order  refusing  to  open  the  default  was  affirmed." 

Where  the  showing  was  that  the  defendant  was  served  with 
summons  while  in  attendance  in  court  as  a  witness,  and,  on  receiv- 
ing the  papers  placed  them  in  his  hat,  from  which  place  they  were 
lost ;  and  that  having  made  no  note  of  the  time  of  service,  he  had 
no  means  of  fixing  the  date  thereof,  and  that  some  days  afterward 
he  went  several  times  to  his  attorney's  office  for  the  purpose  of 
having  him  attend  to  the  matter,  but  did  not  succeed  in  finding  him 
until  the  time  to  plead  had  expired,  it  was  held  that  the  showing 
was  insufficient,  and  although  there  was  an  affidavit  of  merits,  the 
order  refusing  to  open  the  default  was  affirmed.** 

Where  the  defendant,  on  being  served  with  summons,  retained 
attorneys  to  'defend  the  action,  and  then  left  the  state  on  a  visit 
to  New  York,  without  having  verified  his  answer  (the  complaint 
being  verified),  and  his  attorneys  did  not  verify  it  for  him,  it  was 
held  that  the  showing  waa  insufficient,  and  the  order  refusing  to 
open  the  default  waa  affirmed  with  twenty  per  cent  danraiges.'* 

Where  the  defendant  on  being  served  did  not  consult  an  attor- 
ney, or  take  any  steps  until  the  time  to  plead  had  expired,  and 

Cttl.  211,  41  Pac.  41;   Miller  v.  Carr,  Uaeb,  138  Cal.  220,  M  Am,  St  Rep. 

lia   Cal.   378,   58   Am.   St.   Kep.   180,  105,   72   Pa*,    1004;   GuardisuBhip   of 

48   Pac.   324;    McQowan    y.    Kreling,  Van  Loan,  143  Cal.  423,  76  Pae.  37j 

117   Cal,   31,   48   Pac.   B80;   Tuttie   v.  Savings  Bank  v.  Sehell,  142  Cal.  505, 

Scott,    lift  Cal.   5Se,    51    Pac.    849;  76  Pac.   250;   Kaltachmiat  v,  Weber, 

MeldB  T.  Revnolda,   120   Cal.  SOS,   01  145  Cal.  598,  79  Pae.  272. 

Pac.   932;    Clark   y.   Oyhanabal,   129  lo  Bailey  v.  Taaffe,  29  CaL  422. 

Cal.   328,   61    Pac.     1119:     Moore    v.  "  People  v.  Bain*  (No.  1),  23  CU. 

Thompson,  138  Cal.  £3,  70  Pae.  830;  127. 

Bauer's  liaw  etc.  Co.  t.  Qilleran,  133  "  Col 

CaL  8C2,    71    Pac.    445;    O'Brien  y.  ■     i*  Ha 
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the  011I7  excuse  offered  was  ignorance  of  the  law  requiring  a  plead- 
ing to  be  filed  in  tea  days,  it  was  held  that  the  refusal  to  open  the 
default  was  proper.'*  So  where  it  appeared  that  the  trial  calen- 
dar was  called  on  August  30,  1886;  that  the  case  at  bar  was  on 
said  calendar,  and  was  regularly  called,  and  was  announced  as 
"ready";  that  five  oases  were  set  for  trial  for  each  day,  that  the 
case  at  bar  was  reached  September  16,  1882,  and  that  neither 
plaintiff  nor  her  arttomey  was  present ;  that  the  case  was  continued 
to  September  20th,  when  plaintiff  and  attorney  being  again  absent, 
the  case  was  taken  up  and  heard  and  judgment  rendered  for  de- 
fendants. The  excuse  of  the  attorney  that  he  did  not  think  that 
the  case  wonld  be  reached  so  soon,  that  he  was  deceived  by  mis- 
taking the  date  of  a  certain  number  of  the  "San  Francisco  Law 
Journal,"  in  which  the  calendars  of  the  varioos  courts  of  the  city 
were  published  daily,  and  that  be  did  not  think  the  case  would  be 
reached  on  the  day  judgment  was  rendered,  was  held  InsufBcient.^** 
So  it  has  been  held  that  want  of  notice  of  the  setting  of  a  case  for 
trial  has  been  held  not  to  be  sufficient  ground  upon  which  to  vacate 
a  default."" 

And  so  in  other  caaes.^*  As  a  geneifll  role,  negligence  of  the 
attorney  is  negti^nce  of  the  client,  and  the  latter  cannot  have  re- 
lief on  the  ground  that  his  attorney  was  negligent.^*  It  is  other- 
wise, however,  where  a  party  is  in  default  by  reason  of  erroneous 

"  Chase  T.  Swain,  8  Cal.  130.  dock,   «   Cal.   312;    Giant   v.   WUte, 

"•  O'Connor  t.   EUmaker,   83   CM.  57   Cal.    141;    Moore  v.   Kellogg,    68 

452,  23  Pbc    631  *-■■'■    ^^^!     WBiaenbom  v.   NenmanD, 

,JK  iv_  '      ■bL.a  _     DC   r^.^    BAB  80   Cal.    376;    Greehn   T.   Marker,   67 

an  P.f^^i,    K^^  '  .^  a     ™™'  Ca'-  38^.  ^  P"-  ^83;  Heine  v.  Tr'ead- 

30  Pac    ,98;  but  nee  n^te  8c,  «pra^  ^^  ^g'cal.  217,  13  Pac.  303;   Gar- 

Inthe  abnenee  of  a  mle  of  eourt  te-  p      Ertanger,  86  Cal.  60,  24  Pae. 

qmrmg   no.ce    of   the   «ttmg    of   a  goS;    WilliaZon    t.    cJr^gs  X 

vTJ,"k  ^  VL    ^^rl    '^7i  Co.,' 95   Cal.   652,   80   Pac.   7^1    Bd- 

S        o«o      »  T'       *  ^        f  '  -11  ™^  '■  HelUngM,   103  CaL  204,  37 

Pae     882.    And    a    failure  to  give  p        ^IS;    SheSraan    v.    JoruenBen, 

^f  ''Otiw  bj  a  moving  party  doe.  ^^  CbI.  483,  39  ?^  8^;  SXi 

not  eicwe  the  negleet  of  the  att^-  ^    j^^         j^g   ^al.  25,  41  Pac.  24; 

!frf  l^'JESr^J^.  nn^.t™  Shay  y.   dieago  Clock   Co.,  Ill   Cal 

ent  at  the  trial,  and  it  is  not  abase  -,„■'  j.    p.. ''9!i7,    ■d,,,  '  ,   w,.if 

of    di^ion   to   refaee    to    open    a  5*»' (**   lOO   4rPae.  fiS"  WyK 

^f™  «Ct  R«S  V   &"fo4  ^'  H*«™   Gold 'Co.,    120    Cal.    486,    S2 

S".  '»rp^"*"7i/"'v.;™^'  W-tln^i  P**-   8*6;     Pxla-Se    Hardware   ci.   v. 

Ben.  Amn..  122  CaL    676,    55    Pae.  j^^^^  ,    Eppereon,    137    Cal.    370, 

""*■  70  P8«.    165;    Alferiti  t.  Cahen,  145 

11  See   Taylor    t.    Randall,   5   Cat.  Cal.  397,  78  Pa&  878;   Cam  t.  Bat- 

T9;  Sutter  t.  Cox,  6  Cal.  415;  Seale  ton,  168  Cal.  103,  80  Pae.  4S3. 

T,   MclAHghlin,   28    Cal.   668;    Sweet  i»  Smith  t.  Tanetead,  56  Cal.  175; 

T.  Bnrdett,  40  Cal.  87;  Beilly  v.  Bud-  and  Bee,  geoorally,  aeetion  80,  ante. 
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advice  of  his  eoQiwel.*'  And  an  attorne;  may  be  flie  victim  of 
a  mbtake,  inadvertoioe,  etc.,  as  well  aa  another,  and  bo  may  be 
within  the  rale," 

§  313.  Kelianoe  on  Oral  Sttpnlations. — Aa  has  been  shown, 
the  general  rule  is  that  oral  stipnlations  are  not  binding,  and  that 
reliance  upon  them  is  negligence  and  not  gronnd  for  relief.'  This 
general  rule,  however,  has  not  been,  unitonnly  applied  on  applica- 
tions for  relief  against  jadgmenta  by  default.  In  Woodward  v. 
Backus,'  the  affidavita  for  the  defendant  showed  that  an  answer 
was  prepared  in  time,  but  was  not  filed  because  of  an  oral  agree- 
ment with  the  plaintiff's  attorneys  to  the  effect  that  the  answer 
might  be  filed  at  the  latest  period  which  would  enable  the  case  to 
be  tried  at  a  certain  term;  that  the  defendant's  attomejB  had 
relied  upon  sach  agreement;  and  that  default  had  been  taken  in 
violation  of  it.  The  affidavits  for  the  plaintiff  denied  the  existence 
of  any  such  stipulation.  But  the  court  below  opened  the  default, 
and  the  order  was  affirmed  on  appeal.  The  question  as  to  neces- 
sity for  a  written  stipulation  (although  discussed  by  the  respond- 
ent's counsel)  does  not  seem  to  have  been  considered;  the  supreme 
court  simply  said  that  it  did  not  appear  that  there  had  been  an 
abuse  of  discretion.  In  Reese  v.  Mahoney,'  the  court  below  de- 
clined to  open  a  default  alleged  to  have  been  taken  in  violation  of 
an  oral  agreement,  and  the  order  was  affirmed  (m  appeal,  the  su- 
preme court,  per  Field,  0.  J.,  saying:  "Verbal  stipulations  with 
reference  to  proceedings  in  pending  actions  cannot  be  r^arded, 
except  so  far  «s  they  are  admitted  by  the  parties  against  whom 
they  arc  sought  to  be  enforced.  This  rule  is  neceesary  to  avoid 
endless  disputes,"  But  there  was  another  groond  upon  which  the 
affirmance  of  the  order  was  placed.  And  the  recent  case  of  Huart 
T.  Qoyeneehe  *  seems  to  be  like  Woodward  v.  Backus,  above  cited. 
In  Huart  v,  Qoyeneehe  the  attorney  for  the  defendant  on  the  day 
before  the  time  for  answering  bad  expired  went  to  the  office  of 
one  of  the  plaintiff's  attorneys  and  told  him  that  the  answer  was 
drawn  but  not  verified,  and  that  he  would  have  to  go  after  his 
client  to  get  him  to  verify  it  unless  an  extension  should  be  given, 

IT  DougluM  y.   Todd,   98  Cal.   65S,  i  20  Cal  137. 

31  Am.  9t.  Rep.  247,  31  Pac.  623.  *  21  Ckl.  30B. 

"  O'Brien  v.  Leach,  139  Cat  220,  *  56  CaL  429. 

M  Am.  St.  Rep.  105,  78  Pac.  1004,  Sea    McGowan    v.    Kreling,   117    CW. 

1  See  lectiDii  S2,  ante.  SI,  48  Pae.  B80. 
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to  which  the  plaintiff's  attorney  repilied  that  he  would  extend  the 
time  to  anewer,  and  would  not  take  default.  The  affidavit  of  the 
plaintiff's  attorney  admitted  the  foregoing,  but  stated  that  he  in- 
fomxed  his  client  of  what  had  occurred,  and  l^at  the  client  had 
insisted  upon  default  being  taken,  and  had  gone  to  his  associate 
attorney  and  caused  him  to  have  the  default  entered.  Upon  this 
showing  the  supreme  court  revereed  the  ord«  of  the  court  below, 
refusing  to  open  the  default,  saying:  "There  was  no  negligence  on 
the  part  of  the  defendants  or  their  attorneys,  and  the  default 
should  be  set  aside."  But  the  court  did  not  touch  upon  the  ques- 
tion «a  to  the  necessity  for  a  written  stipulation. 

In  Johnson  v.  Sweeney,**  where  an  oral  stipulation  extended 
time  to  interpose  a  special  demurrer,  but  acceptance  of  service  was 
qualified  by  the  words,  "reserving  all  rights  in  the  premises  regard- 
ing default  in  the  within  entitled  action,"  a  motion  to  set  aside 
a  default  on  the  ground  of  reliance  upon  the  oral  stipulations,  sup- 
ported by  affidavit  that  the  stipulation  had  been  made  but  not  in 
writing,  no  counter-affidavit  being  offered,  was  denied  by  the  trial 
court ;  the  supreme  court  held,  reversing  such  action,  that : 

"It  is  a  general  rule  that  a  stipulation  of  counsel  cannot  be  en- 
forced unless  put  in  writing,  or  entered  in  the  minutes  of  the 
court;  but  where  an  oral  agreement  for  an  extension  of  time  to 
answer  or  demur  is  admitted,  and  has  been  relied  on  by  the  defend- 
ant, a  judgment  by  default,  taken  against  him  in  violation  of  the 
terms  of  the  stipulation  will  be  set  aside.  If  the  party  against 
whom  the  stipulation  is  invoked  denies  that  such  a  stipulation  was 
made,  the  court  will  not  hear  the  parties  for  the  purpose  of  set^ 
tling  the  dispute ;  but  where  the  facts  relied  upon  by  the  moving 
party  are  not  controverted,  there  is  no  reason  for  the  application 
of  the  rule,  and  it  is  too  late  to  repudiate  the  stipulatioa  after  it 
has  been  executed.     (People  v.  Stephens,  52  N.  Y.  306.)" 

In  Crane  v.  Crane,**  where  there  was  an  oral  stipulation  extend- 
ing time  to  answer  until  July  4th,  and  answer  was  in  fact  filed 
July  6th,  previoiis  to  default  taken  on  same  day,  July  4th  being  a 
holiday,  and  July  5th  being  Sunday,  a  nonjudicial  day,  the  su- 
preme court  held  that  such  default  was  premature,  and  that, 
although  the  stipulation  was  not  a  matter  of  record,  "it  was  yet 
sufficient  to  repel  the  imputation  of  negligence." 

<■  95  UftL  304,  80  Pu.  HO.  «»  121  CsL  99,  &3  Pae.  433. 
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In  Smith  V,  Wliittier,*"  it  was  said  that  "if  under  the  t^ms  of 
«  mutual  stipulation,  which  waa  only  verhal,  one  party  has  received 
the  advantage  for  which  he  entered  intio  it,  or  the  oth^  party  has, 
at  his  instance,  given  up  some  right  or  lost  some  advantage,  so  that 
it  would  be  inequitable  for  him  to  insist  that  the  stipulation  was 
invalid,  he  will  not  be  permitted  to  repudiate  the  obligation  of  his 
own  agreement,  upon  the  ground  that  it  had  not  been  entered  is 
the  minutes  of  the  court."  Again,  in  the  same  case,  it  was  said 
that  "if  the  party  admits  that  he  made  soch  verbal  stipulatini, 
it  will  be  as  binding  upon  him  as  if  it  had  been  entered  in  the  min- 
utes of  the  court,"  but  if  "the  terms  of  the  verbal  agreement  are 
dispnted,  courts  refuse  to  settle  such  disputes,  or  to  try  a  collat- 
eral issue  for  the  purpose  of  determining  whether  any  agreement 
has  been  made." 

In  Hawes  v.  Clark,*'  although  the  minutes  ocmtained  no  record 
of  the  oral  waiver  of  a  jury  trial,  the  court  enforced  it,  notwith- 
standing objection. 

In  McLaughlin  v.  Clausen,**  it  was  said  that  "verbal  stipula- 
tions with  reference  to  proceedings  in  pending  actions  cannot  be 
regarded  except  so  far  as  they  are  admitted  by  the  parties  against 
whom  they  are  sought  to  be  enforced,  or  have  been  wholly  or  in 
part  executed.  (Beeae  v.  Mahoney,  21  Cal.  305;  Smith  v.  'Whit- 
tier,  95  Cal.  279,  30  Pac.  529.)  And  if  a  party  against  whom  a 
verbal  stipulation  is  invoked  denies  that  such  a  stipulation  was 
made,  the  court  will  not  hear  the  parties  for  the  purpose  of  settling 
the  dispute.     (Johnson  v.  Sweeney,  95  Cal.  304,  30  Pac.  540.)" 

It  would  appear,  therefore,  that  since  the  earlier  cases  were  de- 
cided, the  doctrine  has  undergone  a  change,  and  the  weight  of 
authority  is  in  support  of  a  limitation  of  the  rule  of  law  prescribed 
in  section  285,  Code  of  Civil  Procedure,  requiring  stipulations  to 
be  in  writing,  unless  they  are  entered  in  the  minutes  of  the  court, 
when  applied  to  default  matters,  where  the  default  is  sought  to 
be  excused  by  reliance  upon  oral  stipulations.* 

§  311  Imposition  of  Terms. — From  1851  to  1874  the  provision 
of  the  statute  was  that  the  court  could  grant  relief  against  a  juc^- 
ment  by  default  "upon  such  terms  as  may  be  just  and  upon  pay- 

M  95  Cal.  279,  30  Pac  529.  stipulatioiia  were  not  filed,  but  ap- 

M  lis  Col.  4ST,  48  Pac.  4ST.  And  Cai.  12G,  an  enrlj  e»e  which  leenn 
see  Beclamation  DiBtrict  v.  Hamilton,  to  be  in  lino  with  later  decisiona  npon 
llg  Cal  60S,  M  Pac  1074,  where  the      this  point. 
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meni  of  costs."*  In  this  condition  of  the  statute  it  wsa  held  in 
seveiral  cases  that  the  oonrt  below  had  no  discretion  concerning 
the  payment  of  costs,  hat  that  the  psTment  thereof  mnst  in  all 
cases  be  made  a  condition  of  granting  relief.*  Bat  it  was  held  in 
Byan  v.  Mooney  *  that  the  order  need  not  reqaire  the  payment  of 
all  the  costs.  In  1674  the  provision  concerning  the  payment  of 
costs  was  omitted  from  the  statute.  The  provision  of  the  amend- 
ment of  1880  is  that  relief  may  be  granted  "npon  snch  terms  as 
may  be  just."  This  leaves  the  impoution  of  terms  to  the  discre- 
tion of  the  court  In  this  regard  Wallace,  J.,  delivering  the  opin- 
ion in  Watoon  v.  5.  F.  &  H.  B.  B.  R.  Co.,*  said:  "Terms  and  oon> 
ditions  ought  generally  to  be  imposed  npon  the  party  in  default, 
which,  of  coarse,  should  be  more  or  less  severe  as  the  particular 
circumstances  would  seem  to  require." 

But  it  is  entirely  within  the  discretion  of  the  court  to  impose 
terms  or  not,  as  it  sees  fit,  and  this  whether  an  application  has 
been  made  for  this  pmrpose  or  not.**  In  Toungman  v.  Tonner,*" 
where,  upon  a  showing  "that  on  the  seventh  day  of  November, 
1888, — one  day  after  the  expiration  of  the  time  allowed  him  by 
law  in  wMeh  to  answer, — 'he  became  suddenly  and  violently  ill,' 
and  was  foTbidden>  by  his  physician  to  attend  to  any  businesB  what- 
ever, and  'that  he  remained  under  the  care  and  instructions  of 
his  physicians  until  about  four  days  after  his  default;  ....  and 
at  the  time  of  the  entry  of  said  default,  and  cme  day  prior  thereto, 
defendant  was  confined  to  his  bed,  snd  so  ill  that  he  was  unable 
to  appear  personally,'  etc.,"  the  court  opened-  the  default  "upon 
payment  within  ten  days  from  this  date,  by  the  defendant  to  the 
plaintiff,  of  all  the  said  jadgment  ova  and  above  the  sum  of  four 
hundred  and  fifty  dollars,"  and  defendant  was  allowed  to  come  in 
and  answer  and  defend  on  tiie  merits  to  said  sum  of  four  hundred 
and  fifty  dollars,  and  the  terms  thus  offered  were  sustained  in  the 
supreme  court,  which  held  that  \mder  the  circumstances  such  terms 
were  not  an  unwarrantable  exercise  of  the  discretionary  power  of 
the  trial  court. 

I  See  note  9  to  lertion  307,  ante.  *  Watson  v.  Ban  FnuwiKO  ft  H.  B. 

*  Boland   v.   KreTenhBgeii,   18   CaL  B.  B.  Co.,  41  CaL  IT. 

455;     People,    y.     O'Coonell,   23    CaL  .,  „  .-„_„_  _   „,  ,  .„    -n  ^.i    jin 

ooi     Ti ^       T-j »»j„-».I    oQ  ^„i  ^  BobiDtoB  T.  Memll,  80  CaL  415, 

s81;   UowB  T.   iDdependence,  29  Cal.  ««  t>..    aan 

72;     Leot  T.   Grant*,    36    CaL     288;  ^^  ^^-  ^**"- 

Haermane    T.    B&wyvi,   48   C&l.   562;  *^  62  CaL  611,  23   Pae.   120.     8m, 

Chamberlin  y.  Del  Norte,  77  CU.  ISO.  alio,  Nieoll  v.  Weldon,  130  CaL  666, 


■  49  CaL  S3.  63  Pac.  68. 
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In  Gray  v.  Lawlor,**  in  thia  regard,  the  court'  said : 

"The  effect  of  that  qualifying  phrase  in  our  Btatnte  ('on  sach 
terms  as  may  be  just')  is  not  to  give  the  court  power  or  discretion 
to  refuse  the  relief  when  the  statutory  conditions,  expressed  and 
implied,  are  met,  but  merely  eonfera  upon  it  the  power,  when  it 
finds  the  defendant  entitled  to  relief,  to  consider  whether  or  not 
the  defendant  may  not  have  been  negligent,  in  a  degree  not  amount- 
ing to  laches  or  creating  an  estoppel,  and  whether  or  not  the  plain- 
tiff or  his  successor  may  not  have  innocently,  on  the  faith  of  the 
judgment,  incurred  costs  or  expenses  which  the  defendant  in  jus- 
tice should  refund,  and  to  impose  on  the  defendant  such  terms  as' 
may  be  necessary  to  do  complete  justice  between  the  parties,  or  to 
fix  the  time  for  filing  the  answer,  and  limit  and  define  its  character 
so  that  it  shall  be  addressed  to  the  merits." 

'Where  a  motion  to  open  a  judgment  by  default  was  granted  on 
terms,  and  the  terms  were  not  complied  with,  it  was  held  that 
"both  the  default  and  judgment  remained  in  force  in  the  same 
manner  as  if  the  order  for  setting  them  aside  had  not  been  made."  * 
It  has  been  held,  in  relation  to  motions  for  new  trial,  that  where 
a  motion  is  granted  on  terms,  and  the  moving  party  complies  with 
the  terms  and  so  obtains  the  benefit  of  the  order,  he  cannot  after- 
ward question  the  correctness  of  the  imposition  of  the  terms.*  So 
acceptance  of  money  by  the  moving  party  from  his  adverBary  in 
accordance  with  the  terms  imposed  has  been  held  to  be  a  wairer 
of  the  right  of  appeal  from  the  order  setting  aside  a  default.** 

But,  on  the  other  hand,  it  has  been  held  that  where  a  motion 
for  new  trial  is  granted  on  condition  that  the  losing  party  pay 
costs,  the  acceptance  of  the  costs  by  ihe  successful  party  does  not 
take  away  his  right  of  appeal  from  the  order  granting  the  new 
trial* 

§  316.  Hiscellaneoiu  Mattorg.— The  negligence  of  the  attorney 
is  *iie  negligence  of  the  party ;  a  par^  cannot  have  relief  on  the 

M  151   Col.  352,  W  Fao.  6S1,  12  aooeptanoe  of  Um  frnitB  or  beneftta 

Ann.  OftB.  779.  ot  an.  order  or  judgmeot  is  said   to 

f  H&rtniBa  t.  Olveifk,  Id  Cal.  101;  be,  in  ^neisl,  incopsieteiit  with  tbe 

and  M«  OregOTf  t.  EaTnea,   21   Cal.  right  of  appeal   thCTefrom.     See  seo- 

443.  tions  2  and  272,  ante. 

•  BatUlle  T.  Conner,  6  Cal.  140.  i  Tyson  v.  Wella,  1  Cal.  878j   and 

M  Sair  Bernardino  Co.  v.  Riverside  look   at   Fries   v.   Siverside  Co_   No. 

Co.,  13S  OaL  filS,  67  Fac.  1047.    The  6132,  lUed  Julf  80,  1883. 
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groTind  that  his  attorney  waa  negligent*  A  judgment  by  default 
may  be  set  aside  although  the  judgment  has  been,  sold  to  a  per- 
son without  notice.*  Acceptance  of  service  of  a  demurrer  after 
default  waives  the  default.*  Where  a  dMuurrer  has  been  filed  but 
not  served,  the  derk  cannot  enter  default.'  As  to  when  a  judg- 
ment entered  by  the  clerk  in  excess  of  bis  authority  is  void  and 
when  voidable  only,  see  cases  cited  below.*  Where  several  de- 
fendants are  jointly  liable  the  clerk  hss  no  authority  to  enter  judg- 
ment against  one  of  them.*  The  disqualification  of  the  judge  does 
not  prevent  the  clerk  from  entering  judgment  by  default.*  As 
to  the  right  to  answer  an  amended  pleading  filed  after  default,  see 
cases  cited  below.'  Bight  of  defendant  to  have  service  of  amended 
complaint.*  Setting  aside  decision  of  the  supreme  court ^°  The 
provision  that  where  there  is  no  personal  service  of  summons  the 
court  may  allow  the  defendant  to  come  in  and  answer  at  any  time 
within  one  year  after  rendition  of  the  judgment  (Code  of  Civil 
Procedure,  section  473)  applies  to  all  cases  where  there  has  been  no 
p««onal  service,  and  not  to  publication  only.^^  Section  473  is 
applicable  to  probate  proceedings.'*  A  motion  to  vacate  a  judg- 
ment on  the  ground  of  fraud  is  not  a  suit  in  equity ;  "  nor  is  such 
a  motion  one  made  under  the  authority  of  section  473.'* 


1  Smith  T.  Tiiiut«ad,  66  Cal.  176. 

■  Northun  t.  Qordon,  23  Cal.  2S6 ; 
Boland  v.  Ereyenhageii,  18  CaL  4S5 ; 
but  look  at  Wright  t.  Lery,  12  Col. 
EST. 

*  Hestres  t.  dements,  21  Cr\.  426. 

*  Oliphant  v.  Whitney,  34  Gal.  25; 
and  BJi  to  where  the  elerk  ToceivM 
a  demurrer,  but  doea  not  file  it  for 
nonpaTlnenit  of  fees  to  which  he  it 
not  entitled,  see  Tregambo  v.  ComtJir 
ehe  Co.,  57  CaL  601. 

t  Bona  T.  Pacheeo,  SO  CaL  530; 
and  we  Obaae  t.  Cbrittionson,  41  Cal. 
253;  Mayo  v.  Ah  Loy,  82  Cal.  4T7, 
91  Am.  Dee.  696. 

■  Long  T.  Serrano,  S6  CbL  20; 
Curry  v.  Ronndtree,  51  Cal.  184. 

I  People  T.  De  Carrillo,  35  Cal.  37, 
'  See  Thompson  t.  Johneoo,  SO  Cal. 

292;   bnt  compare  Brodi  v.  Martino- 

vieh,  55  CaL  616. 

■  Bee  case*  dted  in  not«  8,  and 
Elder  T.  Bpinka,  GS  CaL  203. 


i«  Black  7.  Shaw,  20  Cat.  68;  Ro- 
land T.  Er^iyenhagen,  24  Cal.  52; 
Nori^ia  T.  Knight,  20  Cal.  172;  Blane 
V.  Boiwman,  22  Cal.  23 ;  Ellia  t.  Jeans, 
26  Cal.  272;  Estate  of  Boyd,  25  Cal. 
511;  Eagar  t.  Mead,  25  CaL  598; 
Paine  v.  LinhiU,  10  Cal.  370;  HU- 
dreth  v.  Gwindim,  10  Cal.  490;  Light- 
•ona  T.  lAnrme^  2  CaL  106;  Weleh 
T.  Eann^,  47  CaL  414;  Warner  v. 
Hohnan,  24  Cal.  228 ;  Beed  v.  Allison, 
64  CaL  489;  Estate  of  Montgom«ry, 
59  Cal.   583. 

11  Lewis  V,  ffigney,  21  Cal.  268. 
Compare  Doreote  t.  Sullivan,  7  CaL 
27B. 

i>  Estate  of  Hickey,  129  Cal.  14, 
61  Pae.  475;  Levy  v.  Superior  Court, 
139  Cal.  590,  73  Pae.  417;  Estate 
of  Boss,  140  Cal.  2SS,  73  Pae.  976. 

II  TiDtt  T.  United    States    District    ' 
Atlorney,   148  Cal.   773,  113  Am.  St. 
Bep.  354,  84  Pae.  152. 

i«  Estate  of  Endson,  63  CU.  4S4; 
Plummer  t.  Brown,  64  CaL  A2&,  1 
Pac.  703. 
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[B«tM«BeM  an  to  TifH.] 
ABBBSVUTUm. 

in  bill  of  exeeptfoni,  1438. 

in  ttatement,  781. 

in  trauwiript  on  Appeal,  1473. 

ABSTBAOT  INBTBUonOir. 

See  IngtructioD. 

ABUSE  OF  DI80BBTI0H. 

See  Diaeretion. 

ACOIDEirT, 

See  Snrprite. 

AOOOHFXJOE. 

evidence  of,  right  o(  trial  eonrt  to  eantion  jniy  as  to,  838. 

Qot  lufflcient  u  gionnd  foi  new  trial  or  newly  diecovered  arideuM^ 
445. 
ACTION. 

origiaal  came  of,  doa>  not  exist  after  jodgment,  59. 
is  merged  in  judgment,  59. 

AD  DAJINUH  OZ^nSB. 

of  complaint,  jorlsdietion  of  appellate  eonits  ia  determined  bj  amount 
claimed  in,  900. 

ASJOUBNMENT  OF  TBBH. 

elfeet  at,  upon  time  to  give  notice  of  intention,  92. 
npon  new  tiial  proceedings,  in  general,  88. 

npon  time  to  move  for  relief  under  section  473,  California  Code  of 
Civil  Procedure,  and  corresponding  proviaioni  of  otiier  ttaXta, 
1T79. 
fltatntory  proviaione  ai  to,  95,  ISl. 
proceedings  after,  ISO. 

ADMIBIBTBATOB. 

ae  an  adveree  partj  in  proceeding!  for  review,  1128. 
ai  sn  aggrieved  party  in  similar  proceedings,  lOTO. 
undertaliing  to  perfect  appeal  hj,  1151. 
to  stay  execution  on  ^peal  hy,  ISOO. 
(1818) 
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nUfanncM  u*  to  PttfM.] 

APiaagiOH. 

by  counsel  ig  evidence,  Ml. 

right  of  trial  court  to  charge  jorj  ae  to,  63S. 

See  Contiouanee. 

ADTEBSE  PAKTT. 

wbo  ia,  in  new  tri&l  proeeedinga,  59,  S6. 
how  detenniaed,  in  luch  pioeeedingB,  SO. 
■tatntoiy  provisioiu  aa  to,  nitfa  leapeet  to  the  lamet 

in  Arizona,  60. 

California,  fiO. 

Colorado,  60. 

Idaho,  60. 

Montana,  60. 

Nevada,  00. 

New  Mexico,  60.  '    '      ' 

North  DakoU,  60. 

Oklahoma,  «1. 

Oregon,  61. 

SoDth  Dakota,  61. 

Utah,  61. 

Waahington,  01. 

Wyoming,  61. 
y      requirement  as  to  aerviee  of  notice  of  intention  npon,  SS. 

effect  of  failure  of  aerviee  of  notice  of  intention  upon,  SS, 
who  is,  when  notice  of  appeal  ia  to  be  aerved,  lllS. 
requiremeot  as  to  service  of  notiee  of  appeal  npon,  1114. 
effect  of  failure  to   serve,  with   notiee  of   appeal,  1117. 
administratora,    executors,   guardiane,   truateea,   and   others   acting   "i^ 

another's  right,"  in  the  capacity  of,  1128. 
how  determined,  1127. 

upon  whom  rests  the  burden  of  abowing  who  are,  1128. 
appellate  court  la  aole  tribunal  for  determination  of,  U37. 
•  fictitious  party  is  nut,  1127. 

evidence  of,  occasioning  aurpriae,  as  ground  for  new  trial,  385. 
u  to  service  of  bill  of  exceptions  under  section  850,  California  Cod«  fif 

Civil  Procedure,  who  ia,  1438. 
6ee  Irregularity  of  Adverse  Party;  Party. 

ADTIBOBT. 

verdii;t  in  equity,  1269-1S9S. 
theory  of,  1294-1296. 

AFFIDAVIT. 

of  jurors,  admisaibitity  of,  to  impeach  their  verdict,  381. 
to  sustain  their  verdict,  3dS. 
in  case  of  chance  verdict,  357,  361. 
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[B*f«raieM  u*  W  7«c«i.] 
APriDAVIT  (Continnaa). 

in  cBse  of  "average"  verdict,  35B. 
eouDter,  387. 
of  third  perBODH,  as  to  wh&t  jarorB  uid  «•  to  theii  verdict,  86S. 
for  coatinuBSce  for  abience  of  witnesa,  SOI,  £92,  £94. 
identification  of  for  um  on  appea],  1444,  1454, 

See  AfBdavit  of  Meriti;  Affidavit  on  Uotion  taz  Ne*  Ttialj  Beeord  on 
Appeal. 

AFFIDATIT  OF  HEBITS, 

in  support  of  motion  under  Motion  473,  California  Cod*  at  CItII  Pro- 
eednre,  and  correiponding  provirioni  of  vthei  Rtatea,  1791-1798. 

ATFIDAVrT  ON  MOTION  FOB  NEW  TRIAL. 

when  proper  and  when  necesiary,  690. 
time  te  serve  and  flia,  BBS. 

extension  of,  690. 
eonnter,   S97. 

time  to  file,  697. 

for  newlj  diacoveied  evidence,  439,  411. 
in   repl;,  right  of  moving  part}'  to   file,  699. 
how  used  on  appeal  from  new  trial  order,  TOO,  1414,  1454. 
Dse  of  oral  testimony'  In  place  of,  698. 
for  accident,  anrprife,  etc.,  b7  whom  made,  406. 
for  newly  discovered  evidence,  eharactet  of,  440. 

hj  whom  made,  441. 
order  striking  out  is  a  final  Judgment,  962. 
See  Affidavit;  Bccord  on  Motion  for  New  Trial;  Beeord  on  AppeaL 

AOAINST  XAW. 

definition  of  phrase,  478. 

distinct  from  "iiiBufficienCT'  of  evidence,"  a*  ground  for  new  trial,  479. 

pointed  at  "decision"  and  not  judgment,  47S;  also,  note  6a,  p.  7. 

some  times  means,  against  instruction!,  480. 

but  not  when  evidence  is  conflicting,  481. 

aor  when  trial  was  without  a  jury,  482, 

applies  when  there  ii  a  want  of  a  finding  npon  a  material  tsBue,  48E. 

and  where  the  findings  are  contradictory  and  neutralise  each  other,  484. 

See  Decision. 

AGBEED  STATEMENT  OF  FACTS. 

formerly  part  of  record  without  stipulation,  1380. 

but  not  so  nnder  the  code,  1381. 

question  whether  stipulation  or  finding,  1381. 

part  of  judgment-roll  when  it  takes  place  of  evidence  or  finding,  1E68, 

1381,  1382,  1383. 
must  sustain  the  finding,  1383. 
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[BtfanncM  »•  to  Pasis.] 
AaBSED  STATBUEHT  OF  FACTS  (Coatinued). 

must  not  be  mere  legal  eon  >;  In  lion,  13B4. 
meTB  tranacript  of  tbe  evidence  wai  not,  1380. 
pUce  in  record  of,  1360. 

AOaBIEVED  PABTT. 

may  n:ave  for  new  trifti,  20. 

who  is,  by  verdict  or  decision,  to  make  new  trial  motion,  21. 

may  appeal  from  judgment  or  order,  105S. 

who  are,  for  purpose*  of  appeal,  teat  of,  1001. 

moat  be  party  to  record,  105S. 

when  not,  method  of  becoming  party  to  record,  1060. 

record  is  sole  arbiter,  1070. 

one  against  whom  judgment  ia  entered  is,  1002. 

iDstances  when  claimant  not,  10S8.  ' 

interest  is  not  determined  by  fact  that  claimant  is  entitled  to  coats, 

1080. 
when  an  interpleader  ia,  and  la  not,  107S. 
an  attorney  ia  not,  1077. 
a  receiver  ig  not,  generally,  1070. 
executors,   aSminiitrators,   gnardiana,   trustees,   and   others   acting   "in 

another's  right,"  are  not,  generally,  1070. 
one  may  be,  by  void  order,  1069. 

one  who  eonsenta  to  a  judgment  or  order  is  not,  1067. 
one  who  haa  received  the  fruits  or  the  benefits  of  a  judgment  is  not, 

1067. 
one  whe  has  received  all  he  ashed  for  or  is  entitled  to  is  not,  1067. 
one  who  has  transferred  his  rights  under  the  judgment  oi  order  is  not, 

in  general,  1067. 


right  of  eonrt  to  caution  jury  as  to  evidence  of,  63i). 

AUMOHT. 

order  granting,  is  a  flnal  jndgment  and  appealable,  B5B. 
stay  of  execution  of  order  directing  payment  of,  1207. 

AUENDUENTa 
to  pleadings: 

before  joinder  of  issnea  of  fact,  259. 

as  of  course,  239. 

after  trial  of  iesuea  of  law,  and  before  answer  ffled,  208. 

after  joinder  of  issues  of  fact,  SOS. 

allowance  or  refusal  of  is  in  the  discretion  of  the  court,  267, 

court  shoDtd  exercise  liberality  in  allowing,  267. 

privilege  is  not  unlimited,  27*. 

must  be  made  in  trial  court,  278. 
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but  trial  court  uaaot  allow  after  appeal  taken  and  perfeettd,  88S. 

rule  ■•  to,  after  judgment,  280. 

time  to  apply  for  relief,  £78. 

application  nay  be  made  too  late,  S77. 

bow  appliestion  made,  281. 

■errice  of,  and  of  amended  pleading!,  260,  281,  282. 

effeet   of,   262. 

■upplemental  pleading  ie  not,  285. 

terms  maj'  b«  impoMd  hj  trial  eourt,  2S3. 

bnt  term*  mnat  be  jnat,  £84. 

affect  of  impoaition  of  nojuBt  term*,  284, 

miacellaneoua  matters  in  relation  to,  283. 

amendments  by  referee,  2gS. 

in  case  transferred  from  justice's  eonrt,  289. 

rule  as  to  exceptions  to  raHngs  upon  application  for,  SM. 

ebanging  action  em  delicto  to  action  es  wntraotu,  and  nice  tMrM,  not 

allowable,  273. 
•rror  of  law  ok  abuse  of  discretion,  in  granting  or  refusing,  ia 

ground  for  a  new  trial,  £58, 
waiver  of  objeetiona  to  improper  mling  upon  application  for,  285. 
supervedeas,  original,  282,  283. 
of  Other  matters: 

to  proposed  statement  on  motion  for  new  trial,  7S6,  766. 

effeet  of  failure  to  propose  amendments  to  proposed  statement  on 

motion  for  new  trial,  736,  737,  788. 
effect  of  proposal  of  amendments  upon  objections  to  prior  proceed- 
ings, 72  et  eeq. 
time  to  propose  amendment*  to  proposed  statement  on  motion  for 

new  trial,  738. 
of  bill  of  exceptions,  1438. 
of  records  of: 

the  appellate  eonrt,  1083. 

See  Bebearing. 

the  trial  court,  by  the  appellate  court,  1500-1504,  1506. 
by  itself,  1367  (note  la), 
const itutional,  of  1904,  affecting  the  appellate  jurisdiction  of  the 

supreme  court  of  California,  and  establishing  the  district  courts 

Of  appeal,  886,  604,  600-906,  613,  621. 
statutory,  of  1907,  afTecting  time  to  give  notice  of  intention,  10, 

88,  95. 
findings.     Bee  Findings, 
settled  and  certified  statement.    See  Statement  OB  IfoUon  fox  New 

Trial, 
transcript.    Bee  Diminution  of  Beeord. 
of  case-made,  1501  (note). 
See  Effect  of  Appeal. 
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AMOUNT  or  OONTROVEBST. 

COM*  ftt  l&vr  in  which  the  appellate  jurisdiction  it  regnlated  b^  the,  897. 

APPGAI.. 

OQtline  of  proceedings  required  to  initiate  and  proaoeute,  881. 

]■  a  matter  of  right,  1509. 

extent  Id  which  ^ight  of  dependi  on  statute,  923-92S. 

second  COD  tempo  rsneouB  in  same  case,  1697. 

from  judgment,  and  from  order  on  motion  for  new  trial,  diatinet  Wid 

independent,  14. 

■imultaneona  prosecution  of,  IS, 

lemed;  bj,  concurrent,  15. 
effect  of  order  granting  a  new  trial  upon  appeal  from  judgment,  IS. 

aiud  vic«  verso,  15. 
from  findings,  not  permissible,  932. 
must  bo  prosecuted  from  order  complained  of,  and  not  from  ordar 

refusing  to  set  it  aside,  1025-1034. 
who  maj  take.    See  Party. 

from  what,  may  be  taken.    See  Judgment;  Order, 
how  taken.    See  Notice  of  Appeal, 
how  perfected.    See  Undertaking  on  Appeal, 
time  for  taking.    See  Notice   of  Appeal. 

transcript.     See  Transcript  on  Appeal.  ' 

notice  of.     See  Notice  of  Appeal. 
recital  of  in  undertaking.     See  Recitals, 
from  justice's  courts,  new  trials  in,  29. 
See  Appellate  Jurisdiction;  Stay  of  Execution;  Supersedeas;  EfTeet  of 

Appeal;  Becord  on  Appeal;  Diemissal  of  Appeal;  Bulea  of  Praetiea; 

Belief  on  Appeal. 

AFPEAIJLBLE  PKOOEEDimiB. 

See  Judgment;  Order. 


APFEl^LATE  JUKISOIOTION. 

fixed  by  the  various  Constitutions,  882. 

legislature  cannot  increase,  883. 

nor  diminish,  885. 

but  may  fix  the  method  of  invoking,  923. 

SB  in  the  ease  of  interlocutory  orders,  for  example,  9SL 

in  cases  at  law: 

assessment,  involving  the  legality  of,  895. 

meaning  of  "cases  at  law"  in  this  connection,  899. 

Impost,  involving  the  legality  of,  SOS.  , 

meaning  of  "eases  at  law"  in  this  connection,  S96. 
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[BtfaMBOM  an  to  P«S*i-1 
APPELLATE  JVBISDIOTIOH  (Continoed). 
insolveDcj  pToceedings,  906. 
involving  title  oi  poBBssBion  of  real  estate,  889. 
ineaiiiag  of  "caaeB  at  law"  in  this  coBnection,  889,  890. 

"wbich  involve,"  etc.,  891. 
in  which  the  value  of  the  property  deteimluea  the  qutition  of  jnii^ 

diction,  904. 
■cope  of  "propertj"  as  here  used,  905. 
meaning  of  "caae«"  at  law  in  this  connection,  905. 
in   which   the    amount   of   th«   demand   regulates   the   qneatioB   of 

jurisdiction,  897. 
meaning  of  "caaea  at  law"  in  thia  connection,  689,  890. 
hUtory  of  provision  traced,  898--904. 
municipal  fine,  iovolving  legality  of,  89S. 
toll,  involving  legality  of,  895. 
Is  caaea  in  equity: 

under  the  old  Conatitution,  880. 

under  Conatitntion  of  1S79,  68T. 

U  Amended  in  1904,  889. 

leeta  in  aupreme  court,  exclnaively,  nnder  the  amendment  of  J0D4, 

and  ie  not  shared  with  district  courts  of  appeals,  889. 
new  rights  and  equitable  remedies,  886. 
divorce  caaea  are,  922. 
in  criminal  eases,  908. 
in  divorce  caaea,  922, 

in  actions  to  prevent  or  abate  a  nuisance,  007. 
in  forcible  entry  and  detainer,  905. 
in  probate  proceedicga,  907. 
'  in  special  eases  and  proceedings;  911-921, 
what  are,  911. 
examples,  912. 

never  conferred  upon  supreme  court,  913. 

but  amendment  of  1904  conferred  it  upon  the  district  courts  of  ap- 
peals, 913. 

ABBITKATOB. 

award  of,  is  same  as  report  of  referee,  in  effect  and  scope,  3(k 

ABatmEHT  OF  COITNSBI.. 

jury  may  be  cautioned  against  improper,  638. 

inattention  of  jurors  to,  371. 

open  and  elose,  rule  in  criminal  proceedings,  4S. 

of  new  trial  motion,  effect  of  aa  ffaiver  of  objections  to  prior  procMdf 

inga,  72,  711. 
of  motion  for  new  trial,  8S5-S60. 
in  trial  court: 

not  part  of  the  record  on  appeal,  1550, 1558, 
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INDEX. 
Ilifw>miii  M*  to  Pi|N.l 
OF  OOUMSEL  (Coutinned). 
Bot  neeeusry  or  required,  19G0-1358. 
at  poinU  not  madt  in  trikl  court,  1699-1008. 
waivet  of  point*  in,  1S4S. 
S«e  Bttlei  Dt  Prutiee. 

ABBEST  OF  TDSaMEItT. 

See  Judgment. 


See  Appellate  JnriidietioB. 


See  Judgment, 

ATTAOHMENT. 

appealability  of  orderg  of,  99&. 

not  continued  in  force  by  appeal,  unleai  ipeeial  ataj  bond  be  glTeii,  1205. 

Older  diteharginK  pToperty  from,  under  elaim  of  exenption,  is  ia  eSaet 

an  Older  diaeolviog,  and  appealable,  B93. 
ondertaking  to  itay  ezeeotion  of,  J&05. 

ATTOBHET. 

absence  of,  a*  ground  for  a  eontinuance,  302-30S. 

mistalcen  advice  of,  as  ground  for  continuance,  307. 

absence  of  aa  ground  for  new  trial,  S7B-3TS. 

admJHeion  of,  ia  evidence,  541. 

authentication  of  tianicript  by,  1490-1494. 

duty  of,  in  presentation  of  motion  for  tianafer  of  eauae  for  diiqnaliflea- 
tion  of  judge,  17S. 

duty  of,  in  preaenting  caae  on  appeal,  I588-154S. 

not  an  "aggrieved"  party,  1077. 

miaeonduct  of,  in  argument,  243-250. 

is  irregularity  of  adverse  party,  24S,  246. 

misconduct  or  irregularity  of,  ia  irregularity  of  advorte  party,  B32. 

negligence  or  unskillful ness  of,  not  ground  for  new  trial  for  accident, 
Burpriae,  etc.,  389-393. 

negligence  or  unskillfulness  of,  is  negligence  or  nnakillfulneu  of  party, 
1810,  1811. 

unauthorized  appearance  of,  1110,  1111. 

in  probate  pioceedings,  rigbts  and  interests  of,  under  act  of  IBOS,  1076. 

knowledge  of  is  knowledge  of  party,  149. 

S«e  Argument  of  Counsel;  Attorney  of  Becord;  District  Attorney;  Ir- 
regularity of  Adverse  Party, 

ATTOBNET  OF  BECOBD. 

who  if,  for  purposes  of  review  by  appeal,  1115. 

for  purposes  of  review  by  motion  for  new  trial,  03, 
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tB*t««BMi  an  ta  F*C**-] 

>  (Continusd). 
mmt  sign  notiea  of  intention,  66,  68. 
mnat  lign  notice  ot  appeal,  1107. 
Ann  name  ihonld  be  signed  to  notice  ot  intention,  68. 
anthoHty  to  sign  notice  of  appeal  is  preaumed,  1110. 
effect  of  Bobstitntion  of,  npon  aothority  to  lign  notice  of  appeal,  IIW. 
notice  of  appeal  mnat  be  lerved  upon,  1114,  1115. 
notice  of  intention  moit  be  oerred  upon,  88. 
■igniog  of  notice  of  appeal  hj  after  death  of  client,  IllE. 
eervice  of  notice  of  appeal  npon,  aftei  death  of  ellent,  I1S8. 
See  Attorney. 

AtTTHSlITZ0A.TI01T. 

of  bill  of  exeeptiona,  1447. 

of  traDseript,  I488-14H. 

of  Btatement.    See  Statement  on  Uotion  for  Hew  TiiaL 

ATEBAOE  TXKDIOT. 

Bee  Affidavit;  Hiaconduet  ot  Jnijr;  Vardiet. 

AWABD. 

See  Judgment. 


to  inbeeqaent  appeal,  when  diamisaal  ia,  15S5-1587. 


ef  jndge  ot  trial  eonrt,  gionnd  of  diaqaaliflsation,  178, 

BILL  OF  CW9TS. 

Bee  Coite  of  Appeal. 

BILL  OF  BXOEPTIOVS. 

part  of  judgment -roll,  1418. 
kinds  of: 

in  Arizona,  1409. 

California: 

nnder  old  Practice  Act,  and  under  code,  1408-KI8. 

Colorado,  1410. 

Idaho,  1410. 

Montana,  1410. 

Nevada,  1411. 

New  Mexico,  1411. 

North  Dakota,  14U. 

Oklahoma,   1418. 

Oregon,  1412. 
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flrtwnwi  va  t«  r^fW] 
BILL  OF  EZOEFTIONS  (Continaod). 
South  Dakota,  1413. 

UtBh,  1414. 
Washin^oa,  1414. 
Wjoming,  1418. 
'  difference  between  BtBtementB  and,  1416. 
lor  use  on  motion  for  new  trial,  701-708,  HIT. 
time  to  propose,  T0£,  1431. 
preparation  of,  702  (and  see  1431). 
Mttled  at  the  trial,  141d-14S7. 

on\j  kind,  under  old  Practice  Act,  UID. 
contents  and  preparation  of,  under  old  Pikctiee  Act,  148L 
coatentB  and  preparation  of,  ander  the  code,  142S. 
function  of,  under  old  Practice  Act^  1421. 
function  of,  under  the  code,  14S3. 
effect  of  amendment  of  190T  (California),  1422. 
■peciflcations  in,   14S3. 
Mttled  after  the  trial,  14ST-1440. 
function  of,  140B. 
general   framework,   14ST. 
effect  of  purpose  upon  time  to  propose,  1427. 
time  to  propose,  for  us;  on  appeal  from  Judgment,  1427. 

for  review  of  nanappe^able  order,  1432. 

for  review  of  appealable  order  before  judgment,  1432. 

for  review  of  appealable  order  after  judgment,  1434. 

for  use  on  motion  for  new  trial,  1435. 

extension  of.     See  Extension  of  Time, 
eonsequences  of  failure  to  propose  in  time,  1435. 
proposing  amendments  to,  1436. 
service  of,  failure  not  ground  for  refusal  to  settle,  1437. 

failure  not  ground  for  dismissal  of  appeal,  1437.  * 

penalt;  for  failure,  merelj  consideration  of  appeal  without  bin, 
1437. 
contents,  exceptions,  1442. 

a1]  exceptions  proposed,  on  which  pSrtj  relies,  1438. 
how  exception  stated,  1442. 

matter  sufficient  to  explain  exception,  1442,  1443. 
matter)  mentioned  in  subdivisions  1  and  2,  gsction  6S7,  California 

■  Code  of  Civil  Procedure,  1437: 
evidence  and  other  matter,  bow  set  forth,  1443. 
presumed  to  contain  all  evidence  and  other  matter  matftrial,  1444. 
'  specifications   of  insuOlciencj',  1444,  1445. 

of  error,  1445-1447. 
settlement,  1447-1449. 

presentation  for,  1447-1449. 
must  be  upon  notice,  1448. 

cannot  be  refused  for  failure  to  serve,  14S7, 
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[It«tWW«N  U*  t«  FkgW.]' 

BZ^  OF  BZ0EPTI0H8  (Cootinaod). 

compelling  judge  to,  802-809. 

engroMtneDt,  1147-'144B. 

utheDticatiOD,  1447-144B, 

fliiug,  1447-1449. 

&meDdment  ot,  1449. 
on  appe&l  from  an  order,  prepsrstion  of,  U96. 
advene  partj  ii  to,  settled  under  laetion  650,  Califomift  Code  of  Gvil 

Procedure,  who  is,  143S. 
8«e  Exception  J  Bceord  on  Appeal. 

BILLS  OF  BEVIEW. 

8e«  chapter  51. 

BOND. 

See  Effect  of  Appeal;  JustiHeatlon  of  Bnretiea;  Stay  of  Execution;  Un- 
dertaking on  AppeaL 

BOMDINa  OOHPAmES. 

undertakings  by,  1185, 

BUBOEN  OF  PBOOF. 

to  show  want  of  knowledge  of  irTegvlaritj,  151-154. 
to  ghow  newlj  discovered  evidence  not  cumulatlTe,  4S7. 
to  show  that  injury  did  not  remit  from  error,  141. 
See  Error;  Injury. 

to  show  Rdvene  character  of  party  not  Mrred  with  notice  of  ai^eal, 
1128. 


See  "CaM-made." 


nature  of,  682. 

aa  a  statement  on  appeal,  1390. 
as  a  transcript  on  appeal,  1469, 
in  Oklahoma,  1390, 

CASES  AT  LAW. 

See  Appellnte  Jariadietion. 

OASES  IN  BqiniT. 

See  Appellate  JuriedicUon. 

0AU8B  OF  ACnOH, 

orjgiDsl,  Doneiistent  after  Jndgment,  I 
sufficiency  of  complaint  to  state,  8. 
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HMwoM*  H*  to  r*cw.l 
OBBn7I0A.IB. 

of  elerk,  on  motion  to  diKniw  ftppa«l,  1S20-1631. 

to  bill  of  ezceptioDB,  1447-1449. 

to  itatemeDt,  619-834. 

of  identification  of  ftSdaviti,  etc.,  on  appeal  from  order,  1457-149^ 

to  ttaneerlpt  on  appeal,  1489, 1490. 

OEAIXENaB. 

See  Inegnlarit]'  of  the  Jury. 


appealability  of  ordera  made  in,  9T9, 
power  of  judge  at,  169. 
Bee  Inepilaritj'  of  Court. 

OBAXOB  VEBDIOT. 

may  be  BhowD  bj  affidavit  of  joror,  357,  Ul, 
See  Verdict. 

CHANGE  OF  LAW. 

effect  of,  on  pending  proceedingi,  45-49. 

OSANOB  OF  FZ.AOB  OF  TRIAL. 

appealability  of  orders  in  relation  to,  994,  99S. 
etay  of  proceedingi  on  inch  appeal,  1207,  1E14. 
See  Trauifei:  of  Canse. 

OBANQE  OF  BULIITG. 

ia  irregularity  of  eonrt,  and  groQiid  for  new  trial,  when  i 
prejudice  of  a  P^rty,  203,  204. 

OHAiraE  OF  vsmrE. 

See  Chooge  of  Place  of  Trial;  Tianafei  of  CaoM. 


OUT. 

nndertaking  on  appeal  by,  IISO. 


act  of,  may  be  irregularity  of  court,  15S. 
eertiScate  of,  on  motion  to  dlemisa  an  appeal,  1489,  1490. 
not  to  determine  contents  of  transcript,  1489,  1490. 
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[■ifwun  M*  I*  new.] 

(ContinDed). 
Identifiemtion  of  affida-Tlta,  etc.,  bf  for  om  on  appeal  from  order,  UST- 

ueo. 

of  trial  eonrt,  poirer  of  nipieiiio  court  over,  1489,  U90. 

ooianmaATioKB. 

aes  Irre^luit7  of  Conrt;  Uiacondnet  of  Jnrr. 

OOBIPEUJira  8ETTZ21ISNT  OF  BUJ.  OF  BZOBFTIOira. 

Beo  CompelliiLg  Settlamcnt  of  BtatemenL 

OOUPBLUHQ  SBTTLmEEKT  OF  STAtBUBNT. 

by  judge  of  lower  eonrt,  80S-809. 

OCOCPLAINT, 

amount  elaiined  in,  a*  teat  of  appellate  jorisdietion,  900. 
objection  to  evidenca  »■  teat  of  niffleiency  of,  9. 
aafficiene;-  of,  not  rsTiewable  on  motion  for  neir  trial,  ft. 

OOHFUTATZON  OF  TMB. 

See  Extension  of  Time;  Time. 

OOKCCLUBIOH  OF  LAW. 

cannot  take  place  of  flnding  ctf  fact,  1338. 
distinction  between  ultimate  faeti  and,  1338-1349, 
flndingi  atatad  aa,  I8S0,  18S1. 
fsets  and,  1S47-13&0. 
averments  of  in  pleadings,  1347-1350. 
merged  in  and  anperteded  b;f  tbe  judgment,  13S8. 
atatutorT-  requirementi  a>  to,  1357-1360. 
new  trial  ii  not  a  re-examination  of,  4,  0. 
changing,  1372,  1373. 
eoansel  cannot  etipulate,  1884. 
amendment  of,  S. 
nbatitntion  of,  0. 

erroneous,  not  ground  for  new  trial,  S. 
and  flndings  of  fact  constitnte  "decision,"  100. 
agreed  statement  of  facts  mnit  not  be,  13B4. 

reformation  of  under  aectious  663  and  063a,  CaUf omia  code,  and  timltar 
provisiona  elsewhere,  4S4r-4SS. 

OONDEUITATION  SDITa 

See  Eminent  Domain. 

OONI^KBATION. 
See  AbbreTistion. 
Kew  Trisl— Hi 
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omroimKNAL  obdeh. 

•A  motion  for  now  trifti,  864-469. 

neeeuitj  of  eonip1;ing  with  condition,  868. 

in  discretion  of  conrt  below,  SST. 

iDterfered  with  only  for  aboM,  867. 
'  inpropei  where  verdict  not  justilled,  867. 

granting,  ii  abuse  of  ditcietion,  whoro  condition  Ib  ImpcMad  oB  d»- 
f entod  partf,  867. 

«ffeet  of  complying  with  and  nce«ptance  of  eoadition,  8fl0. 

praetiea  wher*  aeeeptod,  869. 

ill uit rati ona  of  practice,  866. 
allowing  amendment  to  pleadings,  284,  £89. 
allowing  continuance,  305,  S06. 

efCeet  of,  806. 

OOMTUOT  IK  EVIDHiraB. 

rule  of  appellate  court  with  retpect  to,  1814-1645, 
doei  net  affect  proceedings  in  trial  court,  1645. 

applies  where  motion  for  new  trial  made  on  groniul  of  exeewivo 
damages,  468. 

OOHBAHaiTIKm'. 

as  ground  of  disqualiflcation  of  jndge  of  trial  conrt,  170. 

00K8ENT. 

to  judgment  or  order  precludes  the  right  to  hare  It  reviewed,  1S0O-158S. 

limitations  of  the  rule,  IS  S3. 

failure  to  argue,  or  to  appear,  is  not,  1563. 

presumption  as  to,  ISS^ISSS. 

OONSTITITTION. 

See  Appellate  Jurisdiction. 

OONSTITUnOHAI.  AHENDBCBNT  OF  IWM. 

See  Appellate  Jurisdiction. 

OOHSTITUTIONAI.  BiaHT. 

mere  silence  of  attorney  is  not  waiver  of,  192. 

OOHSTBUCTION. 

of  charge  to  jury,  676-680. 

of  findings,  1355,  1356. 

of  notice  of  decision,  112. 

of  order  of  extension  of  time  to  propose  a  ftatement,  T33. 

OONTEHPT. 

appealability  of  orden  In  relation  to,  1016-1025. 
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CWM  TIM  U  AKOB. 

In  diacietion  of  court,  SB7. 

when  rafnaal  of,  is  abuM  of  disBretion,  2B7. 

ezereiM  of  diBcretiou  diatnrbed  onlj  tor  abnie,  888. 

refoaal  of  is  abuse  of  diacretioo  wben  the  efCect  of  ineh  tafnaal  !■  denial 

of  a  fair  and  impartial  trial,  287. 
motion  for,  is  a  dilatory  one,  287, 
for  absence  of  witnesses,  289-302. 
■howing  required,  290,  291. 
evidence  material,  291. 

facts  cannot  be  proved  bj  otliei  witnessei,  202, 
diligence  nsed,  291. 

process  of  court  reaorted  to,  295,  296. 
in  dne  seBson,  295,  296. 

or  steps  taken  to  secure  service  of  proeesi,  296. 
and  ererything  possible  necessary  to  compel  attendance,  EM. 
facts  as  to  diligence  most  be  shown,  299. 
reason  for  not  taking  the  deposition  of  the  witness  most  be 

shown,  296. 
for  Bxample,  that  deposition  was  not  proper,  296. 
personal  attendance  of  witness,  wben  party  entitled  to  it,  296, 

297. 
usnrance  of  abilitj  to  procure  attendance  of  absent  witness 
most  also  appear,  299. 
obviated,  by  admitting  what  witness  would  swear  to  if  present,  301. 
above  rules  apply  to  erimina]  proceedings,  298. 

when  absence  of  witnesses  is  ground  for  new  trial  for  accident,  etc., 
379. 
for  Absence  of  connsel,  when,  302, 
for  absence  of  party,  when,  304. 

when  absence  of  party  ground  for  new  trial,  for  accident,  rarprise, 
etc.,  372-378. 
mistake  ss  to  time,  of  trial,  302,  307, 
iniseellaneouB  matters,  3O5-308. 
terms,  305,  306. 
new  pleadings  and  issuGB,  306. 
to  await  determination  of  other  action,  S06,  307. 
filing  remittitw  in  another  action,  306. 
mistaken  advice  of  connsel,  307. 
effect  of  agreement  to  set  case,  307. 
wben  party  surprised,  prompt  ^plication  should  be  made  for,  iOl. 

OONTKASIOTOBT  FINItlHaS. 

.        mle  as  to,  1354,  13S5. 
efTect  of,  4S4. 

OONTBADIOTOBT  IKSTKUOTIONa. 

rale  aa  to,  648,  649. 
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CONTKADKmmT  TXKDIOt. 


OONVEBSATIOKB. 

betweeti  partlea  and  Jarora,  wlitn  bftrtnleM,  S40. 

Bee  Irregulaiitj  of  Advens  Fertf  j  Uiseoodaet  of  JnrT; 

OOBPOBATIOH. 

Btaj  of  exeeation  of  order  of  mapectlon  of  bookt  'of,  1211. 
See  BoiidtD£  Companlee. 

COSTS. 

ftppea] ability  of  orderi  in  Telation  to,  1009-1016. 

not  dependent  npon  ad  damnum  clauie,  1016,  1010. 

not  inelnded  in  jaTiadictionftl  amount,  903. 

OTTore  in  ralioga  lelative  to,  muet  be  prewnted  hy  bill  of  «xeeptioii% 

1010. 
nnloM  tbe}>  appear  on  the  face  of  the  jadgment-iol^  1016, 
rule  ai  to  "  retail  ng,"  10  li. 
Bee  Co  its  on  Appeal. 

CXWTS  ON  AFFEAIi. 

nrbat  are,  1708-1712. 

provisions  of  the  statute,  1708,  1710. 

allowed,  wb«n,  1708, 1709. 

vheu  in  diecrBtion  of  the  court,  1708. 

role  when  no  direction  given,  1709, 

bill  of,  where  to  be  filed,  1711. 

of  antbentieaticg  transcript  when  attorney  refuMf  to  certify,  14ftft- 

1492. 
Bee  Belief  Given  upon  Appeal. 

OOWBEIm. 

Bee  Attorney;  Attorney  of  Becord;  Argnment  of  Cotuuel;  Diatriet  At 
toTueyi  Irregularity  of  Adverae  Party. 


OOUNTT. 

undertaking  on  appeal  by,  not  required,  1160. 

OOUITTT  OOUBT. 

appeals  from  final  jndgmentt  of,  928,  929. 

difference  between  appeals  from,  and  appeals  from  the  district  eonrti, 
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[SaCmaoH  an  to  Pm*i-I 
OOVBT. 

tiUl: 

dnty  of,  «a  to  boldiDg  ita  msbIohs  at  tlifl  appointed  time,  ISO-IOQ. 

proceedings  of  out  of  term  time,  I60-19S. 

rule  BB  to  holding  court  on  Sandaja,  bolidaya,  and  nonjndieial 

dayo,  163-166. 
proeeediugB  at  regular  timea,  160. 

terms  of  court,  eoustitutional  and  gtatntor;  proviaioiie,  101, 168. 
See  Adjournmelit  of  Term. 

duty  of,  ae  to  holding  iti  aeiafona  at  the  appointed  place,  100-170. 
rule  ae  to  suitable  rooma,  107-169. 
within  the  eouDty,  167,  108. 

duty  of,  as  to  ruling  upon  qnefltiona  of  law  aa  the}'  srlea,  EOO-808. 
duty  of,  as  to  changing  mlinge  to  the  prejudice  of  a  partj,  £03,  204. 
duty  of,  as  to  the  ezpression  of  opinion  as  to  the  character  of  a 

witness,  S04,  £05. 

or  the  credibility  of  a  witness,  618-620. 
dat;f  of  as  to  instructions.    Bee  Judge;  Instructions, 
dulj  of  as  to  nonsuit.    See  Nonsuit. 

dutj  of  as  to  flndiags  and  eonelneions  of  law.    See  Findings;  Con- 
clusions of  Law. 
duty  of  as  to  the  disposition  of  the  motion  for  new  trial.     See  New 

TriaL 
dut]>  as  to  the  granting  of  a  new  trial,  tua  tponte,  i9S6. 

as  to  the  exclusion  of  evidence  of  its  own  motion,  510. 
right  of  ae  to  isstmetionB  to  th«  jurj'.     See  Inatractioni. 

as  to  modification  of  instructions,  019,  650. 
■urprise  oeeasianed  hj  act  of,  400,  401. 
power  of  to  amend  verdicts,  1303. 
power  to  vacate  its  own  order,  869,  10S5-1034. 
appellate: 

confined  to  the  record  on  appeal,  1504,  1505. 
cannot  change  records  of  trial  court,  I5D0,  1504,  1E05. 
but  may  correct  same  to  conform  to  truth,  ISOO. 
points  it  will  decide,  1547-1S50. 
power  over  clerk  of  trial  court,  14S9,  1490. 

•ole  tribunal  for  the  determination  of  the  question  as  to  whethor 
a  party  is  adverse  for  the  purpose  of  the  appeal  or  not,  1437. 
which  may  entertain  motions  for  new  trial,  S9-32. 
See  Appellate  Jurisdiction;  Irregularity  of  Court;  Judge. 

OOTOTB  BOUNTT  ACT. 

new  trials  in  actions  under,  20. 

OBBDIBZLITT  OF  WITNESS. 

judge  most  not  intimate  concerning,  015-618, 
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TUtm 
OBIMIHAL  AOnON& 

■ppe&Is  in,  1053-1067. 

by  th«  state  or  the  peopla,  1051. 

bj-  the  defendKDt,  1055. 
nonsuit  in,  S96. 
rule  u  to  ehowing  iequir«d  in  motion  tot  eonttnnBDM  for  Kbune*  of 

witneMes,  298. 


ATION. 

discretion  of  court  fts  to,  539. 

in  evidence  of  party  producing  tlie  witness,  541. 

OUUUIiATIVZ  EVIDBNCR 

rule  M  to,  on  motion  for  new  trial  tor  newly  diteoTer«d  erldanee,  OT- 

42S. 

same  in  both  civil  and  erimloal  eases,  4E1. 
where  queition  a«  to  whether  the   evidenee  it,  is  in  donbt,  the  tiial 

court's  conclusion  will  not  be  distarbed,  427. 
otherwise,  if  the  evidence  is  neither  incompetent,  impeaching,  nor  enmn- 

Istive,  but  original  evidence  going  direct!)'  to  the  merits,  427,  428. 
rule  sometimes  extended  to  evidence  for  impeachmeDt,  or  eontradictioii, 

428. 
ruie  as  to  different  result,  428. 

burden  of  proof  to  show  enmulative  ebaraet«r  of,  427. 
See  Definition;  Newly  Discovered  Evidenco. 

aUSISa  DEFECTS. 

in  plaintiff's  case  after  motion  for  nonanit,  5Sft-&9S. 
in  undertaking  on  appeal,  1176-1185. 
in  transcript  on  appeal,  1490-1494. 

SAUAasa 

for  frivolous  ^peal,  1705-170S. 

statutory  provisions,  1705. 

usually  imposed  in  the  ease  of  appeal  by  the  defendant,  1705. 

but  sometimes  on  appeal  by  the  plaintiff,  1705. 

necessity  of  flling  transcript  before  imposition  of,  170S. 

not  imposed  on  party  not  appealing,  1705. 

or  on  motion  to  dismisB,  1509,  1510,  1707,  170S. 

not  ordinarily  to  be  computed  in  costs,  1705. 

bona  fidet  of  appeal  not  involved  in,  1706,  1707. 

instances  and  illustrations  of  the  role,  1700,  1708. 
Bee  Excessive  Damages. 

DATS. 

nonjudicial.    Bee  Court;  Kxtenrion  of  Time;  Time. 
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INDEX.  1831 

tBatmnoM  u*  to  T*tM.] 

«t  part^,  before  appekl  taken,  1128,  1129,  1688. 

«fle«t  of  upon  power  of  ettonej.    Bee  Attoniey  of  Beeerd. 

after  lubnunion  in  appeUate  conrt,  leSS. 

power  of  attorney  after,  andei  new  and  altemetire  method  of  ap- 
peal, 1II2  (note), 
jadgment  in  favor  of  party,  after,  16S8. 


what  ia,  12-14,  107-110. 

miMrt  be  in  writing  and  Sled  witb  tb«  elerk,  938,  937,  97S. 

flndingB  of  fact,  aa,  108. 

flndingH  of  fact  mnd  eanelnaione  of  law,  as,  109. 

dittinction     between  findings  alone,   and  findings  end  eoDclnaiona,  as 

eoDftitnting,  110. 
aa  related  to  rendition  and  entry  of  jadgment,  932-914. 
referee,  cbaraeter  and  eontenta  of,  35-43. 
of  referee,  ttatntorj  provitiona  aa  to,  39-12  (note). 
.    notice  of  intention  tnust  be  directed  at,  70. 
entry  of  at  affecting  time  to  give  notice  of  intention,  488. 
neeeesary  to  new  trial,  14. 
agsinat  law,  failure  to  find  on  all  material  iamea,  T. 

groand  for  new  trial,  S. 
Bee  Ag&inst  Law;  Findings;  Notice;  Belief  on  Appeal;  Beferee^ 


See  Jndgment;  Interloentwy  Decrees. 

DBOBBB  IN  PABTinOH. 

appealability  of.    Bee  Inberloeutoiy  Decree*. 


judgment  by; 

remedies  against,  4S-4S,  1774-1778. 

statatory  prorisions,  1T75-I77Q. 

no  relief  by  motion  for  new  trial,  44. 

ifl  a  final  judgment,  902. 

order  for,  ii  not  a  final  jadgment,  902. 

order  setting  aside  or  refnaing  to  aet  aside,  is  not  a  flnal  jadgmenl^ 

902. 
motion  for  relief  from,  time  to  make,  1777-1787. 

who  may  make,  1787-1790. 

showing  required  upon,  1790-1794. ' 

affidavit  of  merits  npon,  1791-1793. 

■  i»  addressed  to  the  eonrVs  discretion,  lTM-1800. 

instances  granting,  lSOO-1803. 
denying,  18O3-180S. 
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nUttcMMM  an  to  rMW>I 
DEFAULT  (Contlnaed). 

reliance  upon  oral  atipnlations  as  groand  for,  1SOIt-lS08. 
imposition  ol  terms  as  a  condition  at  [ranting,  1808-1810. 
miscellaneoDs  iuatters  relating  to,  1810,  1811, 
findings  not  necessary  npon,  1321. 
waived  by  accepting  service  of  demurrer,  181. 
□pon  failure  of  service  of  suramons,  17TS  (note). 

Upon  failure  of  personal  service  of  summons  not  addreised  to  discretion 
of  court,  1799,  1800. 


curing,  in  plaintiff's  ease  after  motion  for  nonsuit,  S88-592, 
in  undertaking  on  appeal,  1176-1186. 
in  transcript  on  appeal,  1490-1494. 

IffiFIHITlON. 

adverse  party,  in  new  trial  proceedings,  SB,  88. 

Dpon  appeal,  lllS. 
See  Adverse  Party, 
aggrieved  party,  by  verdict  of  deeiaion,  21. 

for  purposes  of  appeal,  1004, 
See  Aggrieved  Party. 
cumnlBtive  evidence,  429. 
decision,  12-14,  J07-J10. 

against  law,  7. 
aUtum,  1056,  1657,  1669,  1997. 
diligence,  433, 
error  in  law,  487,  4S8. 
exception,  1438. 
See  Exertion. 

extension  of  time  to  do  an  act,  733. 
interest,  sufficient  to  disqualify  a  judge,  1T8, 
Irregularities,  487. 
irregularity  of  adverse  party,  £32. 
irregularity  of  court,  157. 
irregularity  of  jury,  221. 
issue  of  fact,  code  and  statutory,  4, 
Judgment,  9S0,  951. 
misconduct  of  counsel,  157,  24S,  246, 
misconduct  of  jury,  221,  309. 
new  trial,  3. 

code  and  statutory,  3,  4,  S. 
origin  of,  4. 
"perfected,"  as  of  an  appeal,  1097,  1217. 

See  Effect  of  Appeal;  Stay  of  Proceedings;  Undartaklng  oa  Appeal 
special  cases  and  proceedings,  911-913. 
"taken,"  as  of  an  appeal,  1097, 
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niDsx. 

[BtfnwoM  M*  to  PmwJ 
IXBFINITIOH'  (Continned). 

"taking,"  as  of  an  exception,  1438,  1439. 

See  Notice  ot  Appeal. 

trauacript  on  appeal,  1465, 

trial,  12,  48S. 

See  Wordi  and  Phrases. 


erroi  in  raling  apon,  not  ground  for  new  trial,  7. 
order  sustaining  or  oTemilingi  not  a  flnal  judgment,  B68. 
ruling  upon,  not  determinative  of  an  issue  of  fact,  S. 

DEPOSITION. 

reason  for  not  taking  must  be  shown  on  motion  for  eontinuanee  for 

absence  of  witnesses,  296. 
nile  M  to  taking  of  bj  jury  npon  retiring,  313,  314. 


DIFFBBSNT  BE8UIA. 

rule  as  to,  on  motion  (or  new  trial  for  newlj'  discovered  evidence,  412, 


DIIATORT  MOTION. 

motion  for  a  continuance  is  a,  287. 
See  Motion. 

mZJCFENOE. 

showing  of,  required  on  motion  for  a  coDtlniunee  for  absence  of  wit- 
nesses, 2B4-S&S. 

required  on  motion  for  new  trial  for  newly  discovered  evidence, 
410,  432-439. 

role  as  to  diligence  on  motion  for.  new  trial  for  newly  discovered  evi- 
dence, 432. 

existing  remedj,  by  motion  or  otherwise,  mnst  be  prosecuted  with,  be- 
fore resort  to  equity,  1768. 

See  Continuance;  Deflnitlon;  Newly  Discovered  Evidence. 

DIMINirnON  OF  REOOBD. 

what  1b,  lS0O-lSfi4. 

power  of  appellate  court  over  transcript,  1500-1504. 

role  as  to,  1501. 

process  for  correction  of  transcript  by  suggestion  of,  1500-1604. 

DIHEOTOBS. 

proceeding  to  annul  the  election  of,  is  >  special  proeeeding,  S12. 
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praceedingB,  new  triftl  in,  £9. 
ai«  special  proceedings,  2S. 

DISOHABOINa  SEFENDAHT. 

in  «  eriminBl  ease,  order  if  a  final  jodgmmt,  W2. 

DIBOBETION. 

ot  court,  what  ii,  ltM6,  1647. 

legal,  not  arbitraiy,  164S,  164B. 

matter  lesting  in,  how  presented  for  review,  398. 

disturbed  only  for  an  abuse  of,  1646-1650. 

unless  eourt  declines  to  act  under  a  mistaken  ideft  thftt  It  baa 
no  discretion,  1650. 
amendments  to  pleadings,  granting  or  refusing  ia  in,  267. 
change  of  place  of  trial,  orders  in  relation  to  are  in: 

when  based  upon  the  conrenience  of  witnesses,  095. 
continuance,  granting  or  denying  a,  is  in,  Eg7,  &S8. 
eosts  on  appeal,  when  in,  1708. 
ehsrge,  when  allowance  of  exception  to  ia  in,  072. 
modification  of  instruction  is  in,  650. 
order  of  evidence  is  in,  535,  536. 
opening  default  is  in,  1794-1800. 
investigation  of  misconduct  of  Jury,  rests  in,  370. 
notion  for  new  trial,  for  surprise,  etc.,  addressed  to,  407. 

for  newly  discovered  evidenc«  raises  matter  of,  and  aot  of  law, 
409. 

for  newly  discovered  evidence,  addressed  to,  408. 

for  insufficiency  of  the  evidence,  addressed  to,  409. 

terms  on  granting  or  denying  are  addressed  to,  867< 

when  addressed  to,  258. 

for  error  of  law  not  addressed  to,  487. 
abase  of,  as  ground  for,  258. 

not  an  error  at  law,  487,  536. 


of  action: 

for  failnre  to  prosecute  with  reasonable  dUigenea,  Ii  a  laal  Jndf- 
ment,  961. 

(or  failure  to  serve  summons  in  time,  is  a  final  judgment,  061. 

(criminal)  by  court,  of  its  own  motion,  is  a  final  judgment,  but  aot 
appealable,  961. 
of  appeal; 

grounds  for,  1509-1519. 

for  want  of  merit,  prior  to  hearing,  1509, 1510. 

on  ground  that  it  was  not  "taken,"  1517-1520. 

for  teUore-  to  file  brief,  153 S,  1540. 
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[kilmBoM  mra  to  Vi<m.] 

L(Coiit{mied).  ; 

lor  failor«  to  file  trHmeript,  1520-1531. 

how  avoided,  under  the  rule,  1523-1S2S. 

Id  other  respects,  1525-1529. 
fractions  of  dajr  aot  eonBidered,  1527. 
the  motioti,  1631-1G34. 
elerk'i  eertifieate,  152&-iS31. 

(motion)  must  be  made  in  th«  appellate  eonrt,  1538. 
one  not  a  party  to  the  appeal  cannot  make,  IS3S. 
anIesH  "advene"  under  the  mle,  1538,  1583. 
on  stipulation,  1534. 
reinstatement  after,  1531,  1535. 
when  a  bar  to  a  subseqaent  appeal,  1635-1537. 
from  justiee's  court  is  a  final  judgment,  954. 
«(  a  motion: 

for  a  new  trial,  S01-864. 

is  not  a  final  judgment,  993. 
of  an  intervention  allowed,  is  not  a  final  Judgment,  981. 

DUqVAIJFIOAnON. 

of  judge,  mie  as  to,  170. 

statntoTj'  provisions  as  to,  170,  171. 
as  a  basis  for  an  irregularitj  of  court,  170-181. 
by  consanguinity,  how  determined,  170. 

by  reason  of  farmer  relationship  of  attorney  and  client,  171* 
by  bias  or  prejudice,  171-174. 
how  determined,  174-181. 
hy  interest,  consists  of  what,  178,  179. 
calling  in  another  judge,  by  reason  of,  181. 

DISTKIOT  ATTOKNST. 

improper  argument  of,  miiconduet,  245,  246,  251.  ' 

DI8TBIOT  OOUBT. 

appeals  from,  929,  930. 

difference  between   county  eonrts  and,  as  to  praviaiona  In  relation  to 

appeals  from,  085. 
power  to  gTBint  new  trials,  31. 
review  by,  under  new  trial  procedure,  ezelasive,  32, 

DiaiBIOX  OaURTB  OF  AfPEALB. 

jnrisdiction  of,  under  eonetitutional  amendment  of  1904: 
amount  of  demand,  904. 
value  of  property,  904. 

in  cases  of  forcible  entry  and  detainer,  900. 
in  insolvency  proceedinga,  907. 
in  actions  to  abate  or  prevent  a  n 
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1836  iMi>sx. 

PUtWMM**  BM  to   »MU.l 

DZBTBIOT  00VBT8  OF  AFPEAI.8  (CouUnned). 
criminal  cbumb,  Q09-B11. 
■pedftl  easei  and  pToceedingi,  921. 


attiy  of  proccedingg  on  Bppul  from,  IIBI, 
See  Appellate  jQrisdiction. 

DOCtmSHTS. 

inipection  of,  dnTing  the  trial,  219,  S42. 

identification,  tor  uM  on  appeal,  1444,  14S4. 

what  may  be  taken  hj  tb»  jury  on  retiring,  811-314. 

obtaining  doeum«nti  irregularly,  and  effeet  of,  317-3S4. 

what  may  be  made  a  part  of  atatement  hy  reference,  815-Slft. 

stay  of  execution  of  judgment  diiecting  delivery  of,  1193,  119^ 

See  Id  en  tifl  cation  of  Doeumenta. 

DBOnONa  LI4tI0B  BT  JXIB0B8. 

cOeet  OD  verdict,  as  miiconduet,  and  fronnd  for  s  neir  trial,  341-357. 


enXOT  OF  AOOEFTANOE  OF  TBBH8,  803-869. 

BrrBOT  OF  APFBAI.. 

with  an  undertnkiDg  for  costi  and  damages  (ordinary  nudertaking  db 

appeal),  1216-l£3]. 
with  nndeitaking  to  itay  proceedings,  1231-1S33. 
with  a  stay  bond,  npoc  the  judgment  lien,  1233,  1234. 
upon  Injunction  proceedings,  123 4-123 S. 
with  stay  of  execution,  as  a  luperMedeat,  and  otherwiH,  distingniahed, 

1216-1218.  1232. 
u  a  tupertedeat,  in  the  preservation  of  the  itatiu  gM4,  and  as  ground  for 

the  isBue  of  a  writ  of  mpertedea*  out  of  the  appellate  court,  ISir- 

I22S. 
npon  the  jurisdiction  of  the  trial  court  over  the  case,  1217-1828. 
as  evidcnee  in  another  action,  1226-1231. 
from  judgment  upon  order  granting  a  new  trial,  IS. 
See  Appeal;  Stay  of  Execution;  Undertaking  on  Appeal;  Undertaldag 

to  Stay  Proceedings. 

EFFECT  OF  DEOISION  OF  AFFEUJLTB  OOUBT. 

See  Law  of  the  Case;  fielief  on  Appeal;  Bestitution  on  Appeal;  8t*ie 


EFFECT  OF  EVIDENOE. 
limitation,  of  the,  527. 
objection  need  not  be  taken,  510. 
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IHDBX.  1837 

[BtfWMMM  MM  to  r«gM.J 

'  EFFECT  OF  FIMI>UIQB. 

it  eoncluiTe,  nslMi  Bttaeked  in  the  mftnnflr  pointed  out  bj  itatnU^ 
1360. 

EFFEOT  OF  OKDBB  ON  MOTION  FOB  NEW  TBIAI.. 

is  eonclasiTe,  a*  otb«r  Appekl^bl*  oiden,  anleu  attacked  Is  the  mas- 
nar  pointed  out,  or  nnl«M  inadvertently  mnd^  BSI^-873, 

EFFEOT  OF  TBBDXOT. 
Sm  Terdlet 


are  *peeia]  proceedings,  BIS. 
aew' trial*  In,  not  proper,  XI,  tS. 

BUINENT  DOMAIN. 

Bctione  for  eondemnatloB  under  power  of,  are  epecial  proeeedingi,  912. 

new  triata  in,  are  proper,  2S,  21. 

erder  eonflrming  report  aiaewing  damages  nnder,  it  a  flnal  jodgment, 

S54. 
Btaj  of  execution  of  judgment  nndei,  1£0S. 


of  ttatement  on  motion  for  new  trial,  813-819. 

neceaiity  for,  813. 

making  documents  part  of,  bj  reference,  815-819. 

document  must  be  on  file,  817. 

and  printed  in  the  transcript,  818. 

and  producible  at  tbe  bearing,  SIS. 

tbe  i«ferenefl  must  be  sufficient  to  identify,  819. 

not  elerk'e  duty  to  do  the,  SID. 

time  in  which  muet  be  done,  819, 
of  bill  of  exceptions,  1448. 


(tf  judgment; 

consists  of  what,  932-950. 

entry  of  flndingi,  or  verdict,  as  related  to,  S32-944. 

ia  ministerial  act  of  clerk,  934-930,  939  (note),  943,  944.    ' 

a*  prerequisite  to  appeal,  93S,  933. 

rendition  and,  diitinguished,  933-949. 

statutes  relating  to,  932-934. 

effect  of  amendment  of  1907,  944. 
efFeet  of  upon  time  to  give  notice  of  intention,  8S-9B. 
effect  of  amendment  of  1907,  ae  to  time  to  giw  notice  of  intention, 

95,  »e. 
8m  Deeislon;  Judgment. 
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(Continn»d). 
of  ord«r.    8«e  Order, 
of  flDdingB.    See  Findinga. 
of  veidiet.    See  Verdict 

E4XnTABLB  DEFBZrSB. 

order  diepoiiny  of,  u  a  final  Jndgnent,  M4. 

EQumr. 

jurisdiction  of  appellate  eonrta  in,  880-S89. 

neeeeeity,  of  flnding^  in  eaaee  in,  1310,  1311. 

new  triaie  in,  33-35. 

■pecial  verdict  in,  adviaor;  cbaraeter  of,  34,  35,  12SB-1&98. 

See  Belief  in  Equity. 


apparent  on  face  of  judgment-roll,  review  of,  11,  B71, 
ncceuity  of  bill  of  eieeptioni  for,  974, 
without  injurj,  not  ground  for  reverial,  1591-1608. 
but  if  Ibown,  injury  presumed,  141,  1608-1614. 
unlesB  contrary  affirmatively  appears,  141,  1608-1614. 

as  ground  for  new  trial,  must  be  one  "occurring  at  the  trial,"  140, 

488. 
resulting  in  erroneous  decisions  of  fact,  review  of  by  new  trial,  S. 
occurring  Ht  the  trial,  reviewable  both  by  new  trial  and  appeal  from 

judgment,  9T4. 

and  remedy  is  concurrent,  400. 

is  ground  for  nww  trial,  487. 

what  is,  487-400. 

most  common,  as  ground  for  new  trial,  489,  490. 

irregularity  is  not,  167-159,  487. 

and  irreguleritiei),  diatinguisbed,  157-159,  48T> 

abuM  of  discretion  is  not,  487.' 

error  in  pleading  is  not,  487. 

bvt  may  be  indirectly,  9. 

error  in  judgment  is  not,  4SS. 

motion  for  new  trial  on  ground  of ,  not  addreased  to  dlseretioa 
■  0(  court,  487. 

error  in  impanelment  of  jury  it,  490,  4B1. 

error  in  admitting  or  rejecting  evidence  is,  492. 

error  in  ruling  on  motion  for  nonsuit  is,  543. 

error   in   giving  or   refusing  instruction   must  be  apecified   in 
statement  or  bill  of  exceptions,  738-745,  1445,  1446. 

See  Speciflcations. 

must  be  specifled  in  the  notice  of  intention  if  motion  mads 
on  the  minutes,  71. 
See  EWdence;  Impanelment  of  Jury;  Instructions;  Nonsuit;  Bules  at 
Practice;  Specificationa. 
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ntDEX.  1839 

pfftnDOM  an  to  PafM-l 
EVIDENOE. 

atteinpta  to  nppreaa  or  mannfaetuTe,  u  irreguluity  ot  mdvatfe  put^, 

241-243. 
enoi  in  admitting  ot  rejocting  !■  error  In  law,  493. 
admiMibilitj'  of  it  for  the  jadg«,  4S3-198. 
prelinunary  qnestions  of  fact,  495-498. 
no  error  in  admitting,  nnlesB  objected  to,  498-SlO. 
objection  to,  malt  be  made  when  offered,  502-505,  S09, 
eaonot  Btrike  oat,  if  not  objected  to,  504-506. 
nnleaa  ground  of  objection  not  diacloaed,  S05. 
foundation  of  rule,  509,  510. 
relate*  to  admiuibility  and  not  to  effect,  GIO. 
does  not  apply  where  the  evidence  is  rejected,  510,  S2S-524> 
received  lubject  to  objection,  510-513. 
lenewal  of  objection  when  neeesgaiy,  5JI. 
Teierving  ruling,  practice  condemned,  iOl. 
objectiona  to,  must  be  apecific,  513-525,  661-GS9, 
nnleti  inadmissible  in  an;  view,  515-517. 
meaning  of  rule,  517-621. 
applies  only  when  evidence  la  admitted,  522. 
if  rejected,  anj  ground  maj  be  urged,  524. 
failure  to  make  specific  objectinni,  said  to  be  waiver,  SS2. 
ml«  applies  to  motion  to  strike  out,  524. 
if  admisaible  tor  any  purpose,  must  be  admitted,  5S5,  523. 
if  inadmissible  for  some  purpose,  effect  may  be  limited,  526,  S27. 
but  court  not  bound  to  limit,  in  absence  of  request,  627,  699,  60O. 
limitation  of  effect  by  counael,  527.  , 

exceptions  to  rulingi  upon,  528-530. 

what  are  and  bow  taken,  530. 

difference  between  objections  to  and,  ftSS,  Q6D, 

not  necessary  to  state  objections  in  taking,  1441. 
error  in  ruling  on,  how  cured,  530-532. 
ord«r  of  introduction  in  discretion  of  court,  C32~53S> 
latitude  allowed  counsel,  533. 
opening  case  for  further,  535,  636. 
«ffer  to  prove  facts,  as  a  substitute  for,  537-641. 

objection  to,  where  portion  of  offer  is  admissible,  637-SM. 

abould  be  specific  in  terms,  641, 
admissioii  by  counsel  is,  541. 

of  party  producing  witness,  cross-examination  is,  541. 
abjection  to,  by  one  of  several  parties,  542. 
paper,  how  put  in,  511. 

anfficieney  of  pleading,  how  tested  by  objection  to,  S,  S4L 
objection  to  description  of  deed,  as,  541. 
erroneously  admitted,  to  have  full  weight,  476,  477. 
effect  of,  to  be  given  on  motion  for  nonsuit,  5S1. 
what  to  go  in  statement,  and  how  set  forth,  7&S-7S2. 


Digitized  ByGOOgle 


I  (Coiitlnn«d). 

wlwt  to  go  in  bill  of  axeeptioBs,  &nd  bow  ut  forth,  I44S,  IMS. 

pteaninptioB  thftt  itatemeiit  contolDi  aJl  mkteriml,  783-788. 

fludingB  should  not  b«  mora  ttatement  of,  13S8. 

kvermsnta  of,  In  pleading,  13SZ,  13S8  (note). 

ftppellkte  court  will  not  And  facta  from,  1699-lTOS;  alao,  1068. 

rec^pt  of,  out  of  court,  aa  miaeondaet  of  iarj,  SIS-ASO. 
oral  commnDieationa,  SIS, 
docnmanta,  317. 
8a  e  Doenmenta. 
pieaumption  aa  to  Injnry  from,  880. 

insaffieienej  of  aa  groand  for  ii«w  trial,  7,  407. 

poaitivo,  or  direct,  and  eirenmatantlal,  eompared,  S8S. 

auppresaed   rule,  aa  to,  638. 

of  ac«ompUe«,  not  aoffleient  for  new  trial  for  nnrl^  diaeoTered  vridsnea, 
44S. 

effect  of  Jndgntwt  aa,  when  eaapanded  ty  appeal  or  etar  of  proceed- 
ing*, 1228-IS31. 

Bee  Bill  of  Exceptiona;  Court;  Error;  Exception;  Inatmctiou;  InmfB- 
eieney  of  the  ETidenca;  Irregalarit;-  of  AdYcraa  Party;  Newly 
DiaeoTered  Evidence;  Speciflcationa;  Btatament  on  Motion  for  Haw 
TriaL 

SZOBFTIOir. 

what  is,  G30,  088,  1438-1440. 

under  old  Practice  Act,  only  to  deelalons  of  law,  1438. 

under  code  to  deciaiona  of  both  law  and  fact,  1439,  1440. 

how  taken,  1441,  1443. 

deflnition  of,  C30,  668. 

difference  between  objaetion  and,  aa  to  BTideoce,  66S-6M. 

"taking"  dellned,  1488,  14SB. 

to  rulinga  upon  evidence,  S28-S30. 

what  BuffleioDt,  5ZS-S30. 
to  mlings  upon  noniuit,  593,  S04. 
to  inBtruetioDi,  663,  664. 

must  be  apecifie,  664. 
to  oral  charge,  what  sufficient,  066-068. 
but  not  in  the  sense  that  ia  meant  aa  to  evidenee,  66S. 
previous  objection,  869,  1423-1425  (note). 

when  taken,  870-672. 

when  evidence  must  be  brought  up  with,  078-670. 
lome  mattera  deemed  excepted  to,  1439. 

when  exceptions  thereto  to  be  taken,  1440. 
in  taking,  necessity  of  atating  the  evidence,  1443. 
atating  the  law  or  argument,  1423-1425  (note). 
asking  judge  to  decide  point  of  law,  1423-142S  (note), 
how  atated  in  the  bill  of  exceptions,  1442. 
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CBafanncw  ira  Is  Fkcii.J 

r  (Continued). 
piMumption  OS  to  eontsutB  of  atatement  in  bill  of  excsptiooa,  or  rtat*- 

mant,  783-788. 
proTing,  SOe-SlS. 
See  Bill  of  Exceptions;  Erldeuee;  Objection;  lutniction;  Noniuit. 

EXCEPTION  TO  SDBETIES. 

Bm  Jnatifleation  of  Suretiei, 

EZOESSrVE  DAHAOEB. 

aa  groutid  for  new  trUl,  when,  44S--446. 

mie  of  paaaion  or  pTejadiM,  44S-4S(L 

nature  of,  446. 

distinction  between  insulDcienej  of  evidence  and,  455. 

rnle  of  conflict  applies  to,  462. 

instances  of,  462-460  (note), 
measured  by  legal  standards,  and  in  tbe  discretion  of  the  Jory,  diatinft 

tion  between,  447. 
queaCiona  aa  to,  ariae  only  on  motion  for  new  trial,  and  cannot  be  I« 

viewed  on  appeal  from  the  judgment,  974. 
8<e  Damagea. 

CZOnSABUl  NEGLECT. 

occasioning  aurpriae,  etc.,  as  gronnd  for  new  trial,  373. 

aa  groand  for  relief  under  aection  473,  California  code,  and  correspood' 

ing  provisiona  of  other  atatea,  1TT4-1TT6. 
See  Default;  Belief, 
relief  from  by  new  trial  and  by  motion  under  section  473,  distingniahed, 

377. 

EZEOTTTION. 

See  Effect  of  Appeal;  Stay  of  Execution;  Supersedeas;  Undertaking  on 
AppeaL 

BZBCUTOB. 

undertaking  on  appeal  by,  1151. 
when  adverse  party,  1128. 
when  aggrieved  party,  1070. 


appealability  of  order  made,  979,  1031-1033, 

EXTENSION  OF  TIME. 

must  be  ordered  before  expiration  of  statutory  Ume,  1S7-13&,  733-736. 

must  be  by  order,  732,  T33. 

which  should  be  served  and  flled,  if  made  out  of  court,  S77. 
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1842  INDEX. 

[BafltMiMl  >!•  to  P«c«>.I 
EXTENSION  OF  TIUE  (Continued). 

eonEtruetion  of  order  extending  time,  T33-73S. 
to  giv«  notice  of  intention,  127. 

cannot  be  granted  bj  party  of  hia  own  volition,  131. 

must  be  ordered  before  expiration  of  atatutory  time,  13L 

order  for  must  be  aerved  and  fllod,  132. 

neceaaity  of  affidavit  for,  132. 

in  criminal  cmm,  133. 
to  give  notice  of  appeal,  not  anthorlMd,  lO-Tft-lOSi. 
to  file  affidavits  on  motion  far  new  trial,  6M,  697. 
to  propoae  a  statement  on  motion  for  new  trial,  729-73ft. 
to  aerve  proposed  atatement,  729. 
to  propose  amendment!  to  propoaed  statement  on  motion  for  new  trial, 

737. 
to  prepare  a  bill  of  exceptions,  same-as  in  eaae  of  statement,  143S. 
order  may  be  made  between  rendition  and  entry  of  judgment,  735. 
to  propoae  amendments  to  proposed  bill  of  exceptions,  1430. 
to  file  an  undertaking  on  appeal,  1105-1167. 
to  file  transcript  on  appeal,  1496. 
to  make  and  Bcrrfl  a  eaae-made,  order  cannot  be  made  before  rendition 

□f  judgment,  736. 
in  variooB  matters,  736,  730. 

rAOTB. 

and  conclnsions  of  law,  defined  and  diatingoiehed,  1347> 

bow  stated  in  findings,  13ZB-1338,  13S3. 

probativn  and  secondary,  as  basis  for  findings,  1340. 

ultimate  aa  basis  for  findings,  1338. 

nltimate,  finding  of  is  oflleial,  1345. 

charge  aa  to.     See  Instructions;  Agreed  Statement  of  Faetl. 

FAILUBE  TO  FIND. 

Bee  Against  Law;  Findings. 

TALBUB  IK  UNO. 

rnle  as  to,  638. 
See  Instructions, 

FEDERAL  CODBT. 

power  to  grant  relief  in  equity  against  Judgment  of  state  eoort,  177S. 

FIOTITIOnS  PASTT. 
Bee  Adverse  Party. 

rruNQ. 

affidavits  on  motion  for  new  trial,  693-090. 
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moBX. 

[BtfBUGM  an  to  PacM.] 
mJNQ  (Continaed). 

bill  of  eieeptioDi,  1449. 

bill  of  eostE  on  appeal,  1711. 

briefa  in  appellate  court,  1538-1S49. 

•nyroMed  staiemetit,  S34--S37. 

findings,  13e4-13ee. 

notice  of  appeal,  1112,  1113. 

order  of  lervice  and,  1130-113B. 
notice  of  intention,  part  of  act  of  "giving,"  lOL 
proposed  state  ment,  706. 

ordert  made  out  of  court,  propriety  of,  977. 
tranacript  on  appeal,  14B5-1498. 
nndertaking  on  appeal,  1164-1170. 
nndeitaking  to  stsj  execution,  1186,  1187> 

FINAX.  JTTDaMENT. 

necoBiity  for  final  adjudication,  959,  960. 
distinction  between  order  and,  951-954. 
illDBtratioDB,  954. 

when  appellate  court  will  direct,  16B5-I70S. 
See  Judgment;  Belief. 

FIHDINGW. 

conatitute  part  of  the  judgment-ioH,  1308. 
Tarions  aystema  of: 

in  Arizona,  1312, 

California,  1308-13U. 

Colorado,  1314. 

Idaho,  1318. 

Ifontana,  1312. 

Nevada,  1318. 

North  Dakota,  1818. 

Oregon,  1313. 

Sonth  Dakota,  1318. 

Washington,   1318. 

Wyoming,  1313. 
implied,  1308-1315. 
ezpreu,  13IT,  131S. 

difterence  between  the  two  Byitems,  1318. 
ezceptioDB  to,  under  ayatem  of  implied  findings,  1S15,  1310. 

under  aystem  of  express  findings,  1317, 
caaea  where  required,  1319-1324. 

upon  every  material  iasue,  1319. 

but  not  when  there  ia  do  iiisae,  1321. 

nor  where  the  issue  is  immaterial,  1319,  1320. 

nor  upon  a  default,  1381. 

nor  upon  a  nouanit,  1321. 
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18M  INDEZ. 

nuf  nuMM  H*  to  rMw>i 

rnrDJNOB   (Contitmed). 

nor  in  other  mlHcellaneout  cMea,  I3SI-18S8, 

in   eqaitj  caiee,   1310,   1311. 

in  cases  tried  by  referees,  4E,  43,  13EE. 

in  motions  involving  facts,  1322. 
of  f&ct,  as  constituting  decision,  lOB. 

of  fMt  and  eoncluiiona  of  Iblw,  bs  eonstitating  deciaion,  100. 
entry  of,  937-942. 

itatutorj  provisions  as  to,  938-940. 
requisites,  eufflciene7  and  construction  of,  132B-13S8. 
how  stated,  1328-133S. 

mnst  respond  to  the  issues  of  fact,  132S. 
may  be  stated  as  in  the  pleadings,  1333-1335. 
by  reference  to  pleadings,  1336. 
must  not  be  mere  conelusions  of  lair,  1338. 
mnst  not  be  mere  statements  of  the  evidence,  13SB. 
should  be  of  the  ultimate  facts,  1338-1340. 

or  of  the  leeondarj  facts  from  which  the  ultimate  facts  necessariljr  fid- 
low,  1338-1340. 
findings  of  fact  stated  as  conclusions  of  law,  1350. 

effect  of,  1351. 
should  not  he  contradietorj,  1354. 
particuUrly  self-contradictorj,  135G. 
how  construed,  1355. 
effect  of,  1360. 
failure  to  make  on  material  issue,  ground  for  new  trial,  as  a  decision 

"against  law,"  6. 
Bee  Against  Law. 
when  hopelessly  contradictory  or  conflicting,  so  as  to  neatralice  each 

other,  also  ground  for  new  trial,  for  same  cause,  7. 
insufEeiency  of,- not  proper  subject  for  constdeiation  upon  new  trisJ 

motion,  0. 
on  outside  issue,  not  ground  for  new  trial,  9. 
preparation  of,   1300. 
filing  of,  1361-1366. 

time  of.   1364. 
signing  of,  effect  of,  1364. 
amendment  of,  13B6. 

time  of,  1373. 
cprrection  of,  1374. 
changing,  1372. 

lime  of,  1373. 
substitution  of  one  for  another,  1367. 
supplying  omitted,  1369. 

specifications  attacking  implied,  468  (note),  784. 
how  attacked,  4-7,  467,  468. 

not  by  direct  appeal,  832-034  (note). 
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[Bafatw*!  ua  la  Pmm-1 
FIHDINaS  (Continued). 

nor  by  appeal  from  the  judgment,  B74. 
whethei  proper,  constitute*  a  teat  as  to  the  propriety  of  levieir  bj  anr 
trial,  iS. 

fosoible:  entbt  and  setaineb. 

appealable  orders  and  jiidgmenta  in,  1052,  1093. 

new  trial  in,  28. 

andfcTtaking  to  stay  execntion  on  appeal  in  aetioni  in,  1SQ3,  120i. 

includes  unlawfal  detainer,  1063. 

Bee  Appellate  Juriadiction. 


See  Btay  of  Exeention. 

OONVIOTION. 

See  Judgment. 


nanipation  of,  new  trial  is,  28. 

FBAUD. 

ground  for  relief  in  equity,  173^1T4S. 
but  not  by  new  trial,  1739. 

FETVOLOUB  APPEAL. 

Bee  Damages. 


QAMBIJira  VGEDIOT. 

See  Affidavits;  MiBcondnet  of  Jary. 

OBOVNDS. 

of  motion  for  new  trial: 

abuse  of  discretion,  generally,  ESS. 

in  granting  or  refusing  amendments  to  tbQ  pleadings,  SE9-S8flL 

in  granting  or  refusing  a  continuance,  287-308. 
accident  or  surprise,  etc.,  372-JOS. 
error  in  taw,  occurring  at  the  trial,  487-081, 

impaneling  the  jury,  490,  491. 

mliugs  upon  admission  or  rejection  of  evidence,  492-S42. 

mlinga  upon  nonsuit,  S43-597. 

Tulinga  apon  instructions,  59S-GS1. 
excessive  damages,  446-466. 
irregularities,  in  general,  140-195. 

of  adverse  party,  232-2S7. 

of  the  court,  156-220. 
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[■•ramwM  K*  to  P«<M.] 
ffiBOmnM  (CoDtinned). 

of  the  jury,  £31-231. 
InsafBeieDCy  of  the  evidence,  and  that  the  decision  Is  "againit  law," 

467-480. 
tuiacDiiduct  of  the  jarj,  309-333. 

chance  verdict,  357-360,  361-370. 
newlj  discovered  evidence,  408-445. 

necessity  for  statement  of,  in  the  lan^age  of  the  statote,  137. 
■tatutorj  provisions  as  to  how  stated  in  the  notice  of  intention,  134. 
Bee  Adverse  Partj;  Against  Law;  Amendments;  Continuance;  Discre- 
tion; Error;  Evidence;  Excessive  Damages;  In  struct  ions;  InsnS- 
eiene;  of  the  Evidence;  Iiregularitj  of  Advene  Faitj;  Irregnlaritj' 
of  Court;  Irregularity  of  Jury;  Miseonduct  of  the  Jnry;  Motion  for 
New  Trial;  Newly  Discovered  Evidencei  New  Trial;  Ifonaoit;  Sar- 

OVABDIAN. 

M  an  adverse  party,  112S. 
M  an  aggrieved  party,  1070. 
nndertakiDg  on  appeal  by,  llSl, 

HABEAS  OOSPUa. 

new  trial  of  qnestiona  of  fact  in,  11. 

HEA^UNO. 

of  appeal,  right  to,  1509. 

of  motion  for  new  trial,  right  to,  655-860. 

ZDENTIFIOATIOH. 

of  affidavits,  docnmenta,  papers,  etc.,  for  nse  on  appeal,  143&-14U. 
practice  under  the  old  Practice  Act,  14S7-14S9. 

Code  of  Civil  Procedure,  1459-1481. 
rule    XXIX,  1461-1454. 
by  the  clerk: 

under  the  Practice  Act,  1457. 

under  the  code,  1400. 
by  the  judge: 

under  the  Practice  Act,  1457. 

under  the  code,  1460. 
wliat  certificate  is  sufficient  when  made  by  the  judge,  1400,  1401. 
when  certificate  had  to  be  made,  1462,  1463. 
prastice  aa  to  same  in  criminal  appeals,  1464. 

ncposT. 

Bee  Appellate  Juriadietion. 
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[bhnWM  >n  to  PafN.] 
mPSOVCDENT  OBDEB. 

appssl  from  order  on  motian  to  Bet  uide,  10£9,  1030. 
proeeediDg  to  vacate.    See  luadveitenoe. 

ZNADVEETENOB. 

•urpriie  Dccasioiied  b;,  aa  ground  foi  d6w  trial  for  aeeideitt,  nirpriae, 
etc.,  3Q3-3B5. 

InatancBB  of,  393. 

a«  ground  for  relief  under  aeetioa  473,  Califoniia  Code  of  Civil  Pro- 
cedure, and  correBpondiDg  pioviaiona,  M. 

6ee  Default;  Belief. 

order  made  through,  appealability  of  order  en  motion  to  let  aaide,  or 
vacate,  1029,  1030. 


IRFOSMATION. 

order  eettiag  aside,  is  a  final  judgment,  968. 

□TjmranoK. 

appealability  of  orders  relating  to  an,  0S8-9B1. 

appeal  does  not  revive,  after  dissolution,  1237. 

effeet  of  an  appeal  upon,  1234-1239. 

appellate  eourt  eatitiot  issoe  an,  pending  an  appeal,  1239. 

nor  can  trial  coart  issna  an,  after  final  judgment,  1239. 

noi  does  the  pendency  of  a  mofion  for  new  trial  suspend  tbe  operatioi 

□f  an,  1239. 
stay  of  ezGCution  of,  on  appeal,  1234-1239. 
undertaking  to  stay  execution  on  appeal,  1207. 
inrisdiction  of  superior  courts  relative  to,  090,  991. 

county  courts,  BS8,  9S9. 
*   district  courts,  S89,  990. 

appellate  courts  as  to,  988-991. 
orders  relating^  to,  appealability  of,  984,  9SS. 

IHJVBT. 

error  without,  not  gronnd  for  reversal,  1591-1008. 
presumed,  if  error  shown,  141,  1608-1914. 
unless  contrary  affirmatively  appears,  141,  160S-1614. 
qneation  to  be  determined  from  record  alone,  1612. 
S«e  Error. 

INBAMIT7. 

defense,  power  of  eourt  to  cantioo  jor;  as  to,  638. 

IKSFSOTION  OF  DOCDMENTS. 
Bee  Corporationsj  Documents. 
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□raOLVKNOy  FBOOEEDIira& 

appeftlsbilitj  of,  1049-105S. 

regulated  bj  general  procedure,  105S. 

appeal  tiom  order  diecharging  an  inaolveut  debtor,  1051,  109S. 

new  trial  of,  22. 

regulated  bj  general  procedaie,  1052. 
are  apeeial  proceedingB,  912. 
appellate  jurisdictian  in,  reati  in  diatriet  court  of  appealt,  under   th« 

constitutional   amendment   of   19M,  instead   of   Bu^reme   court,   SJ 

theretofore,   1051. 
■uapended  and  superseded  b^  federal  aet  of  1S98,  1051. 
but  only  as  to  involuntarj  bankinpta,  lOSl. 
andertakiug  to  ata^  execution  on  appeal,  lEOS. 
S«e  Appellate  Juriadiction. 

UStBTB.'OOTIOm. 

erroneous,  are  errors  in  law,  490,  663, 

duty  of  court  as  to.giring,  598-602. 

not  bound  to  give,  unleaa  requested,  599. 

court  should  not  give,  lubmitting  questions  of  law  to  tbo  jtli7,  802—4)01. 

what  are  questions  of  law,  503. 

hypothetical,  should  not  be  given,  003,  604. 

except  where  the  facts  are  disputed,  646. 

as  to  matters  of  fa^t,  court  must  not  give,  805-639. 

in  giving,  court  must  not  assume  facts,  606-609. 

nor  give,  aa  to  presumptions  of  fact,  609-615. 

opinion  as  to  facts,  judge  must  not  erpress,  in  giving,  6]5~6]8. 

nor  intimate  an  opinion  as  to  the  way  the  jury  ought  to  find,  e21-<l24. 

DOT  touch  upon  the  credibility  of  witnesses,  618-620. 

except  to  caution  them  as  to  the  credibility  of  witnesses  in  their  own 

behalf,  in  exceptional  eases,  636. 
comprising  opinions  of  the  appellate  eenrt,  propriety  of,  646.        t 
copies  from  reports  of  eases  decided  by  the  appellate  court,  647. 
testimony  may  be  stated  in,  6E4-626. 

that  there  is  no  evidence  upon  a  given  point,  court  may  give,  624,  S25- 
as  to  uneontroverted  facts,  may  be  given,  686. 

to  find  for  either  party  upon  uneontroverted  facta,  court  may  give,  688. 
may  contain  caution  against  improper  argument  of  eonnael,  631. 
or  as  to'  the  testimony  of  relativea,  630. 
or  as  to  the  testimony  of  an  accomplice,  688. 
or  as  to  oral  admissions,  633. 
or  as  to  evidence  suppressed,  638. 
or  as  to  the  rule  of  faUv*  in  «no,  638. . 
or  as  to  evidence  of  alibi,  636. 
or  as  to  the  defense  of  insanity,  636, 
abstract,  should  not  be  given,  639-64S. 
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ZNSIBVOnONB  (ContiBued). 

nor  svch  as  are  inapplicable  to  the  BvidBuee  or  plBa^Hngi,  039. 

but  abatTBct,  are  not  ground  for  revuaal  naleH  miileading,  M3-UB. 

eoDtradictorj,  nile  ai  to,  61S,  M9. 

modification  of,  64B-651. 

judge  may  modify,  650. 

but  not  bound  to  do  bo,  051. 

f  epetition  of,  05i!-657. 

not  boacd  to  repeat,  664-067. 

bnt  better  to  do  so,  if  desired,  in  eriminal  easei,  666,  S6T, 

as  to  aEiigumeDt  of  reason  for  refusing  to  repeat,  655,  666^ 

time  for  requesting,  657-683. 

rola  of  court  limiting  time  for  rsqueitiug,  661,  663. 

azceptious  and  objeetloua  to,  663,  664. 

time  to  make,  670-673. 
to  oral  charge,  must  be  speeifltf,  664. 

what  saffleiest,  666. 

to  written  inatructiona,  668,  669. 
what  snffleient,  668,  669. 

and  exeeptiona  and  objections  to  evidence,  difference  between,  668, 
669. 
axeeptions  to,  no  previous  objection  required,  668. 
discretioD  of  court  in  allowing,  672,  673. 
not  reviewed  nnleiB  accompanied  with  evidonee,  673-676. 
nnlees  erroneous  in  avery  view,  674,  67S. 
evidence  to  illustrate,  how  set  forth,  676,  676. 
construction  of,  676-679. 
miscellaneoua  matters  as  to,  SSO,  681. 
presumption  as  to,  if  record  doea  not  ahow,  680. 
Immaterial  error  in,  not  regarded,  680. 
error  in,  not  regarded,  if  whole  ease  bad,  6S0. 
as  to  reading  proposed,  to  the  jury,  680. 
party  cannot  object  to,  proposed  by  himself,  68L 
disregard  by  jury  of  erroneoue,  080. 
verdict  against.     See  Against  Law. 
by  judge  to  himself,  604,  14E4,  1426. 
in  equity  cases,  004. 
See  Error. 

nrsuinoiENcnr  of  the  evidenob, 

aa  ground  for  motion  for  new  trial,  scope  of  subject,  467-409. 

attacks  the  decision  of  fact,  and  not  the  judgment,  6,  6,  467. 
addressed  to  discretion  of  trial  court,  469. 
rule  of  conflict  applies  to  the  determination  of,  469-174. 

full  weight  must  be  given  to  evidence  erroneously  admitted,  476- 
478. 

distinct  ground  from  that  "against  law,"  47S. 
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nrsUTFIOIBlTCT  OF  THE  BTISBNCX  (CoatiDiied). 

dUtinction  between,  and  excesBive  damages,  4Sa. 
qaestion  aa  to  presentable  only  on  motion  for  new  trial  nnder  tlia  Pno- 

tiee  Act,  468. 
but  ander  the  code,  maj  be  reviewed  on  appeal   from  the  jndgnwnt, 

4eT~46B,  974. 
See  Against  Law;  Conflict  of  Evidence;  Evidence;  Speeifleatiou. 

ZHSUFFIOHtKOT  OF  THE  FIHDIHas. 

Sea  Finding!. 

ZHBUTFIOIENOT  OF  THE  TEBDIOT. 

Bae  Verdiet 

INTENTIOK. 

Bee  Notice  of  loteDtioa. 

INTE&EST. 

of  »  jndge,  when  a  dUqnalifi cation,  176. 

nTTEBLOODTOST  DBOBSB. 

whsther  provided  for  in  California,  967-970  (note). 

DTTEELOODTOBT  JDIMUIENT. 
See  Judgment;  Order. 

INTEBLOOnTOBT  OBDEB. 

affecting  the  merite,  but  not  appealable,  reviewable  on  ftppeal  tnm 

judgment,  974,  997-1001. 
not  appealable  nnleaa  ezpreul;  made  ao  bj  itatnte,  081-983. 
Bee  Judgment;  Order, 

LNTKKMTiPTATTp  JUlXllffilIT> 

not  appealable,  96S-970. 
See  Judgment. 

DTTEBHEDIATE  OBOEB. 
See  Order. 

DTTEBVENBB. 

when  an  aggrieved  party,  1060,  1061. 

DITEB  V  EM  TION. 

dismiasal  of,  after  allowanee,  is  final  judgment,  061 
refusal  to  allow,  whether  a  final  JQdgment,  060,  961. 
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of  JDror; 


■  groDDd  for  new  trill  for  niseonduet  of  jar;,  344-3S5. 
qoestioD  of  fact  for  determiiiation  of  trial  court  and  not  t&e  ftp- 
peUftte  court,  33  T, 


IBBEOITLABrrT. 

in  general: 


as  gioond  for  new  trial,  aeope  of  aubjaet,  110. 

in  proeeediDga  of  eoatt,  9. 
■tatntor;  proTisioni,  135-137,  140. 

mle  in  criminal  eaiei,  revioir  of,  14E-116i 

rule  in  civil  eaisi,  reviewed,  146,  147. 

ma;  occur  before,  or  at,  but  not  after  th«  trial,  140. 

mUBt   have   materiallT'   affected  the  subatantial   rights   of   tbe 
moving  party,  141. 

L  e.,  must  have  been  in  a  material  matter,  141, 

and  prevented  a  fair  trial,  141. 

bat  injur;  ii  preanmed  from  an  irregularity  ahown,  141, 

unless  the  contrary  affirmatively  appears,  141. 

it  ia  aafflcient,  if  impossible  for  court  to  say  that  injury  did 
not  result,  141. 

or  if  moving  party  shows  that  injury  might  reasonably  bavo 
resulted,  142. 

but  this  does  not  mean  bare  pouibility  of  material  injury,  147. 

party  affected  should  bring  the  matter  promptly  to  the  atten- 
tion of  the  court,  147. 

general  rule  as  to  necessity  for  promptness  in  this  reepect,  147. 

appliea  to  almost  every  stage  of  judicial  pioceediDgs,  148. 

healing  operation  of  the  rule,  148. 

waiver,  if  party  fails  to  comply  with  the  requirement  after 
knowledge,  147-14B. 

knowledge  of  counsel  ia  knowledge  of  party,  149, 

presumptive  knowledge  is  sutDcient,  149. 

actual  knowledge  not  essential,  150.    - 

knowledge  sufficient  to  put  party  on  inquiry,  150,  151. 

part  of  moving  party's  case  to  show  want  of  kfiowledge,  ISl. 

limitationa  and  exceptions  to  the  rule  requiring  prompt  refer- 
ence to  irregularity,  154,  155. 

exception  when  consequences  could  not  have  been  avoided,  154. 

exception  where  moving  party  merely  suspected  an  irregularity, 
as  in  the  case  of  irregularity  on  the  part  of  members  of  ' 
the  jury,  but  could  not  prove  it,  154. 
oUence  of  opposing  counsel  does  not  preclude  court  from  correcting, 

156. 
ia  not  error  in  law,  4S7,  4SS. 
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t  (Continued). 
of  «dverBe  partj: 

U  ground  for  new  trial,  E32-257. 
deflned,  233. 
attempts  to  pack  the  jury,  S32-234. 

Impioperlj  influence  jurore,  834-E41. 
by  party  binuelf,  234r-28T. 
by  cotineel,  234-237. 
by  tbird  perton  on  hii  behalf,  237-240. 
barmleiB  eonveiBation  between  parties  and  jnrors,  240,  S41. 
auppreas  or  manufaetaTS  evidence,  241-243. 
in  argument  to  jury,  243~2S7. 

attempts  to  get  before  the  jury  facts  not  in  evidence,  £43- 

SSO. 
attempts  to   get   the  jury  to  take  tbe   law  from   ■onrees 

other  than  the  court,  &S0,  251. 
should  be  objected  to  at  the  time,  252. 
and  tbe  court  should  interpose  at  once,  252-254. 
efficacy  of  such  iDterposition,  252-254. 
a  fair  trial  muit  have  been  prevented  by,  254-250. 
not  ground  for  a  new  trial  in  criminal  cases,  S5S. 
except  as  miHConduet  of  district  attorney,  254-2501 
not  reviewable  on  appeal  from  the  jadgment,  974. 
of  the  eonrt: 

aa  ground  for  new  trial,  150-220. 

iueludes  itregularity  of  any  officer  of  the  court,  160. 
but  attorneys  are  not  officers  in  this  sense,  150. 
what  is,  157. 
ctasB  indefinite,  157-159. 

distinction  between  errors  in  law  and,  158,  159,  487. 
is  not  "any  order  or  abuse  of  discretion,"  168,  159. 
in  this  regard  distinction  between  void  and  voidable  not  Im- 
portant, 158. 
erroneous   remarks  of  judge,   159. 

threat  of  judge  to  prejudge  tbe  testimony  of  a  witneas,  16B, 
personal  miscondnct  of  judge,  159. 
failure  to  hold  court  at  appointed  time,  100-108, 
proceedings  out  of  term  time,  100-160. 
Bee  Term. 

proceedings  at  irregular  times,  160. 
time  of  holding  court,  statutory  proTisions,  100,  101. 
rule  as  to  courts  always  being  open,  statutory  provisions,  102. 
rule  as  to  Sundays,  holidays  and  nonjudicial  days,  162-165. 
power  of  court  at  chambers,  lOS. 
See  CbamberB. 
failure  to  hold  court  at  proper  place,  166. 
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requirement  as  to  holding  court  in  county,  167. 

and  Rt  some  fixed  place  therein,  167. 

■tatutoiy  provisioDB  aa  to  flzing  a  tuitable  place,  108,  189, 

rule  where  regular  place  noauitable,  168. 

diBqualifleation  of  judge,  170-180. 

eauaes   of,   170,   171. 

character  and  training  aa  alfeeting  hia  fairneu  and  impartialit;^) 

179. 
degreea  of  consanguinity,  and  how  computed,  170. 
hiaB  and  prejudice,  172,  173. 
how  determined,   172-173. 

disqualifleation  by  previooa  relationahip  m  attornoy,  ISO. 
by  intereat,  177-180. 

defined,  178-180. 
diaqualified  judge  should  decline  to  act,  172. 
*     but  otherwise  if  not,  duty  to  act  if  not  disqualified,  177. 
calling  in  another  judge,  ISO,  181. 
transfer  of  cause,  172. 

motion  for,  on  ground  of  disqualification  of  judge  not  ad- 
dressed to  his  discretion,  180. 

refusal   of   trial   jndge   to,   ia   irregularity   of    court,   «nd 
ground'  for  new  trial,  181. 
trial  of  isaues  of  fact  while  issues  of  law  remain  nndispoitd 

of.  is,  181,  182. 
refusal  of  jury  trial  when  party  entitled  thereto,  ii,  183. 
right  to  a  jury  trial,  183-188. 
statutory  provisions,  190,  191. 
waiver  of,  188-197. 

legislature  may  prescribe  modes  of  waiver,  18S. 
bat  cannot  delegate  the  power,  101. 
waiver  by  rule  of  court,  191. 

participation  in  trial  without  demanding,  191,  102. 
failure  to  appear  at  the  call  of  the  docket,  197. 
mere  silence  of  attorney  is  not,  192. 
presumption  of  waiver,  1B4-196. 
verdict  in  equity  case,  as,  190-200. 

trial  of  equity  before  legal  branch  of  ease,  rule  as  to,  200. 
irregular  to  take  both  together,  200. 
waiver  of  equity  case,  200. 
failure  to  mie  on  questions  of  law  aa  tfaey  arise,  200-202,  S13. 

may  be  both  surprise  and,  400. 
practice  of  reserving  ruling  condemned,  200,  201. 
and  should  not  be  indulged  in,  if  objected  to,  201. 
receiviog  evidence  subject  to  objection,  670-573. 
renewal  of  objection  when  required,  511,  512. 
change  of  ruling  to  prejudice  of  party,  203,  201. 
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expreaiion  of  opinion  by  tbe  judgs  u  to  the  elisraetar  of  » 

witneu,  £04,  205. 
whether  irregularity  or  error  in  ]&w,  805. 
improper  commuaicationa  with  jaij,  bj  the  judge,  otherwiae 

than  in  open  court,  205-212. 
role  u  to  jury  coming  b&ck  for  further  inatrnctioua,  S05-207. 
private  communications,  207. 
rule  aa  to  public  trial  in  criminal  cues,  198,  199. 
threats  to  the  jury  bj  the  judge  or  other  officer  of  the  eoart, 

213-217. 
in  receiTing  the  verdiet,  217,  218. 
entering  verdict  without  eonaent  of  jnij,  218. 
bnt  jnr7  cannot  diaient  merclj  bccanss  of  a  micunderstanding 

of  the  legal  effect  of  the  verdict,  218. 
where  the  verdict  is  reguleT  in  form  jnry  should  not  be   sent 

ont  again,  2 IS. 
manner  of  correcting  defects  in  verdict,  219. 
miscellBueone,  21B. 

impropoT  communications  with  jarj  hj  officer  in  charge,  331. 
•eparating  jurj  after  retirement  hj  order  of  court,  or  bj  leave  of 

court  is  not  misconduct  of  jorj',  but,  342. 
not  reviewable  on  aj^eal  from  the  judgment,  974. 
•f  Jury: 

as  ground  for  new  trial,  221-231. 
what  is,  221. 
if  losing  party  knows  of  the  irregularity  he  mnet  challenge  the 

juror,  222. 
failure  to  do  so  will  operate  aa  a  waiver  of  the  objection,  222, 

223. 
party  must  examine  jurors  as  to  their  competency,  223. 
exceptions  to  this  rule,  224,  225. 
presumption  that  only  proper  persons  were  accepted  on  the 

jury,  225. 
effect  of  false  Btatemeot  by  a  juror  aa  to  hia  competency,  SE6. 
or  failure  to  state  the  tmth,  226. 
this  is  not  an  iiregularity,  but  misconduct  in  criminal  eases, 

229. 
'Bot  leviewablB  on  appeal  from  tbe  judgment,  974. 


of  fact: 

new  trial  defined  as  re-examination  of,  4. 
left  unfound,  ground  for  new  trial,  6, 
See  Against  Law. 

in  probate  proeeedings,  25. 


gmzeJ  By  Google 


INDBX.  1855 

[BaftTMioM  *n  to  PafM.] 
(Continved). 
leferenee  to  trj,  on  ftppUcktion  for  original  mandate  In  mipTame 

eourt,  29. 
when  pan  lubmitted  to  jury,  time  ta  give  notice  of  intention,  102. 
when  all  diipo*ed  of  by  jary,  time  to  give  notice  of  intention,  102. 
■bould  not  be  triad  while  iHnea  of  law  remain  nndispoied  of,  181. 
amendment  before  joinder  of,  2S9,  260. 
amendment  u  of  eourie  b«f ore  joinder  of,  259,  ESQ. 
of  law: 

amen'dment  before  joinder  of,  259,  260. 
amendment  as  of  conrae  before  joinder  of,  2S9,  260, 
amendment  after  joinder  of,  26G. 
amendment  after  trial  of,  263. 

iMuei  of  fact  slioDld  not  be  tried  while,  remain  nndispoied  of,  ISl. 
mle  aa  to  diBposition  of  before  iaanei  of  fact  not  applicable  to 
.caM*  in  equity,  183. 

JEOPAKDT. 

isBue  of  once  in,  not  a  trial,  13. 

JUDGE. 

See  Bill  of  Sxceptione;  Coart;  Eridenee;  Initnctioaa;  Irregnlaritj'  of 
Court  J  Jury;  StatemeBt  on  Motion  for  New  TriaL 

JUDOMEKT. 

what  is  the,  932-947. 

not  the  decision,  932-943. 

nor  the  findings,  932-934  (note). 

but  the  decision,  or  findings,  or  the  verdict,  auggest  the  judgment, 
943,  944. 

for  purposes  of  appeal,  932-949. 
entry  of,  aa  affecting  right  of  appeal,  933,  934. 

notice  of,  aa  affecting  time  to  give  notice  of  intention,  88-96. 

ministerial  act  of  clerk,  934-936,  939,  943,  944. 
rendition  of,  aa  affecting  right  of  appeal,  934-950. 

is  act  of  court,  933-936,  939  (note),  943,  944. 
rendition  and  entry  of,   statutory  provisions  aa  to,  932-934, 

distinction  between,  944-947,  1095. 

practice  as  to,  935-950. 
appeal  must  be  proseented  from,  as  entered,  933-93S.    . 
«ffeet  of  amendment  of  1907,  944. 
finality  of,  when  rendered,  932  (note), 
final,  what  is,  9S0-959,  965-970. 

defined,  950,  951. 

illustrationa  of,  miscellaneous,  960-964. 

order  admitting  to  citizenship  ia,  962. 
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order  conflrming  report  And  aneasiiig  danisg«i  In  eoiid«miiAtioa 

proeeedinga  ia,  S54. 
order  flzing  eomprauation  of  teeeiver,  and  directing  psTmeiit  oat 
of  deflnite  fund,  la  »  Anal  judgment,  and  appealable,  937,  95S 
<note),  983. 
order  granting  alimony  ia,  957,  B68  (note),  902. 
order  granting  euit  money  to  plaintiff  in  divorce  action,  9S7,  938 

(note),  96E. 
restraining  order,  having  tlie  effect  of  a  preliminary  injunction,  is, 

984,  985. 
only  one  in  every  action,  968,  969. 

from  which  alone  the  appeal  may  be  proeeeutod,  96S-967. 
u  to  interlocutory  judgmenta  and  decreea,  965,  96T-970  (note), 
form  of  not  eaaantial,  B53,  B54,  1E7S. 
form  of  not  reviewable  on  motion. for  new  trial,  8.     . 
need  not  be  written  out  or  signed,  943,  944. 
appeal  from,  extent  to  which  depends  on  atatntM,  923-928. 
appeal  from,  statutory  proviaiona  as  to,  from  county  eonrta,  928, 

929. 
appeal  from,  atatatory  provision!  aa  to,  from  district  eonrta,  9S9, 

930. 
appeal  from,  statutory  proviaiona  sa  to,  from  anperior  eonrta,  930, 

931. 
record  on  appeal  from,  1253-1277. 
what  constitutes,  1253-1260. 

statutory  provisions,  aa  to,  1253-1256. 
See  Bill  of  Exceptions;  Statement  on  Appeal;  "Case";  "Case- 
made";  Jndgment-roll. 
wkat  may  be  reviewed  on  appeal  from,  generally,  974. 
aa  to  interlocutory  and  intermediate  orden,  997-lOGI. 
question  whether  findings  of  refereo  ■nstain  the  judgment,  43. 
legislative  provisions  in  relation  to  appeals  from,  928--931. 
appealability  of,  aa  entered  under  direction  of  appellate  court,  980. 
appealability  of  void,  950,  979,  1069. 
appeal  from  part  of,  971-973. 
mnst  be  supported  by  verdict,  1299. 

findings,  1316-1319,  132S. 
whether  supported  by  verdict  or  findings,  how  tested,  971. 
recitals  in,  validity  and  effect  of,  1278-12S3. 
effect  of,  as  evidence.     See  Effect  of  Appeal, 
modification  of  on  new  trial  order  is  a  new  judgment,  950,  1085. 
so  are  amended  judgments,  generally,  1085. 
modiScatioD  of  on  appeal.    See  Belief. 
satisfaction  ot,  effect  of  npon  new  trial  proceedings,  IS. 
uudertakiDga  to  atay  execution  of,  and  proceedings  under.     See  Effect 
of  Appeal;  Stay  of  Execution;  Supereedesis;   Undertaking  on  Ap- 
peal. 
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vacation  of,  and  entij  of  n«w  jndpnent,  ondn  ■eetioni  Q03  nnd  MSm, 
Gftlifomia  Code  of  Civil  Procedure,  and  eorreepoiiding  proTisions 
of  other  states,  184-1S6. 
allowance  of  leading  qnestioni  not  gronnd  for  reversal,  641,  54S. 
notice  of  intention  mnet  not  ^e  directed  at,  70. 
laches  in  asking,  not  reviewable  on  motion  for  new  trial,  9. 
appeal  from  Independent  of  appeal  from  motion  for  new  trial,  14-10, 

Bm  Order;  Jndgment-roU. 

JUDOHHNT  IJZtK. 

•Seet  of  appeal  witli  ttaj  bond  npon,  1238,  123^ 

JUDOMENT-BOUi. 

What   constitute*,   1260-1877. 

consist!  only  of  papers  dengnated  iij  rtatntM,  1860-1868. 
StatntoT7  provisione,  ,1262-1201. 

in   Arizona,    1262. 

Idaba,  1262. 

Montana,  1263. 

Nevada,  1263. 

North  Dakota,  1263. 

OUahoma,  12S3. 

Oregon,  1263. 

South  Dakota,  1261. 

Utah,  1264. 

Washington,  1264. 

W;«miDg,  1264, 
la  a  creature  of  statute,  1277. 
attaching  papers  together  not  essential,  1275. 
papers  and  documents  which  are  and  are  not  part  of,  mlBcellaneoQi, 

1267-1277. 
bills  of  ezeeptioDB  are  a  part  of,  1218,  1219,  1271. 
■tatementt,  on  appeal,  and  on  motion  for  sew  trial,  aa  to,  I27I,  1404, 

1*05. 
flndings  are,  1271,  1308. 
verdict  is,  1284. 
opinion  of  court,  as  to,  1376. 

all  between  pleadings  and  flndlnge  or  verdict,  drop  ont  of,  1268. 
none  in  criminal  procedure,  1271. 
in  probate  proceedings,  1276. 
Bee  Judgment;  Aeeord  on  Appeal;  Transcript. 


legislatnre  cannot  change  eanstitutional,  8 
Bee  Appellate  Jnrisdlction. 
H*«  Trial— IIT 
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JTOlBDIOmnr  (Coatinned). 

diamissal  of  ftppMl,  whera  m«tt«i  not  within,  lSU-1580. 
Bm  DismiaiaL 

JUBOBa 

See  IrregnlBTit^  of  AdT«rH  Party ;  Irregnlarity  of  Coort;  IrfsfOltil^ 
of  JDi7i  UiMondnet  of  Juij;  TrUl. 

JUKT. 

8m  Inegolaritr  of  Adnrie  Partj;  Irregularis  of  Conrt;  Imgalvitj 
of  Jury;  ICigeondnct  of  Jary;  Trial. 

6«e  Equity;  Trial;  Trial  b;  Jnij;  Verdiet. 

jmnOBS'  fJODBTS. 

appeals  from,  new  triali  in,  29-31. 

dismiMal  of  is  AiikI  judgment,  9S4. 

nmendment  of  pleadings  in,  285,  286. 
ondertaking  on  appeal  from,  IVU. 

jmtification  of  guretiea  on,  1251,  ISSt. 
JuriidietioiL  in  equity,  SS7,  S8S. 

jusrmoATioif  of  stntExiBS. 

practice  in  relation  to,   1240-12S2. 
in  the  first  instance,  1E40-12SO. 

statutory  provisions,  1240-124S. 

of  what  undertakings  required,  1Z4S-1S49. 

tnaDn«T  and  time  of,  1245-1247. 

there  can  be  but  one,  1247-1249. 

effect  of  upon  stay  of  proceedings,  1249,  1250. 
ander  section  954,  California  Code  of  Civil  Procedure,  and  corresponding 

provisions  of  the  states,  1250,  12E1. 

distinct  from  justiflcation  in  the  first  instance,  1260. 

release   of   execution   under  section   946,  California   Code  of  Civil 
Procedure,  not  affected  by,  1251, 
waiver  of,  1245. 

OD  appeal  bonds  in  justices'  courts,  1251,  1252. 
See  Justices'  Courts;  Stay  of  Ezecution;  Undertaking  on  Appeal;  Sort- 

Uea. 


XMOVLEDOE. 

of  counsel  is  knowledge  of  party.     See  Irregularity. 

of  irregularity,  burden  of  proof  to  show  want  of.     See  Irregularity. 

party  of  moving  party's  case  to  show  want  of.    See  Irregularity, 
of  decision,  whether  notie«  thereof.    6«t  Notice. 
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PtafmBMa  ■(•  to  Itgw.] 
LA0HB8. 

diuniMa]  of  mUob  for,  is  «  fiokl  jadgnont,  901. 
8«*  New  TriaL 

L&KSLOBD. 

ij  *n  aggrieved  ptatj  hj  a  jadgment  in  an  acUon  hj  hii  tenant,  1062, 

I.&W. 

aSact  of  change  of,  npon  pending  proceedings,  45. 

matter  of,  not  rained  hj  motion  for  new  trial  on  the  gronnd  of  newly 

discoTered  ayideneo,  but  matter  of  diecretion,  409. 
Bot  aotrmitted  to  jury,  602-604. 
iMeareh  into,  ij  the  juiy,  independent  of  the  eoort,  not  pemilaeible, 

B21. 
flee  Against  Iaw;  Erroi  In  Law;  Law  of  the  Case;  Law  Books. 

li&W  BOOEB. 

in  hands  of  jnry,  219,  321-32S. 
See  UiKondnct  of  Jury. 

LAW  OF  THE  OASB. 

what  is,  1657-1679. 

appellate  decision  la  eonelasive  during  tobseqnent  stagea  of  the  ease, 

i6S8-ieeo. 

the  rule  applies  to  deciaions  of  jurisdictional  questions,  1661,  1662. 

and  to  deciiions  upon  public  aa  well  aa  private  matters,  1662. 

does  not  depend  upon  mandate  at  end  of  opinion  of  appellate  conrt, 

1661. 
qnestione  of   fact,   extent  of   application   of  nila  to,   1661-1668. 
mle  as  to  different  evidence  npon  aeeoud  trial,  1668. 
and  different  evidence  may  be  introduced  npon  aecond  and  subsequent 

trials,  1669. 
and  iseues  may  be  changed,  1669. 

bnt  mere  changes  of  form  are  immaterial,  1669,  1670. 
presDmption  that  court  considered  ever;  fact  in  the  record,  1678, 
diota  not  protected  by  the  rule,  1674. 
what  are  dieta,  and  what  are  not,  1674. 
record  on  former  appeal  maj  be  examined,  1S74. 
rule  as  to  temporary   injunctions  and  attachments,   1S70   (uota), 
doee  not  apply  to  decisions  of  lower  courts,  1674,  1675. 
disregard  of,  makes  judgment  enoneons  but  not  void,  1675. 

ISADDTa  CASES. 

the  "HotT'  ease,  634. 
the  Cronin  caie,  632. 

xsAsiNa  quEsnoK. 

See  Judgment. 
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[B«f««MM  •(•  to  Ptgw.T 
LSaiSL&TDBB. 

cannot  ehaogo   jorUdietioa  eonfemd  bj  Uib  Conitltntlan,  SS3-SB5. 

UZH. 

Sea  Judgment;  Ueehuue't  lien. 

LIQUOK. 

drinking  by  jaio».    Sea  Uiaeondnet  of  Jnij. 

LOCUS  nr  quo. 

nile  u  to,  321. 

BUNDAUUS. 

new  trial  in,  IL 

order  refueing,  ii  »  flnBl  jndgroent,  96E. 
lefaearing  of  |ietition  for  in  spptUste  court,  29. 
to  lettle  bill  of  exeeptionB  or  atatem«nt,  802-S09. 
undertaking  to  itaj  exeentton  of,  1£08. 


how  set  ont  in  traneeript,  U98,  1497. 

HEOHASICS  USIT. 

new  trial  of  action  to  toreeloce,  2S. 

proceediDgs  onder  law  of  1861   held  to  be  apeelal  proceeding*,  91S,  913. 

proeeeding  to  enforce,  ii  cage  in  equity  (under  preeest  statute),  S88,  8W. 


neeesBit7  for  affidavit  of,  in  motion  for  new  trial  on  newljr  diseovarad 
evidence,  144. 

in  eoit  for  relief  in  aqnity,  17T0. 
in  application  for  relief  from  defanlt  under  section  473,  California 

Code  of  Civil  Frocodnre,  and  corresponding  provisions,  1T91- 

17B3. 

MINUTES. 

of  the  court,  what  are,  850,  851. 

notice  of  intention  where  motion  for  new  trial  made  on,  137-139, 

854. 
when  motion  for  new  trial  may  be  made  on,  856. 
record  on  appeal  where  motion  for  new  trial  made  on,  852-854. 
statement  on  motion  for  new  trial  on,  eon£ied  to  the  grounds  ar> 

gued,  852,  853. 
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[BaftMBOM  an  t»  rxw.] 
lONUTEfl  (Continned). 

ground*  argufld  on,  low  Mt  forth,  853. 
iieee«sit7  for  entry  of  orderi  ia,  &7S-97S. 
TOngh: 

inffleienej  of,  977  (note), 
entry  of  orders  in,  Q7T  (note). 

HiaooimuoT  of  thb  jubt. 

U  ground   for  now  trikl,   13S,  821,  S09-371. 
what  U,  E21,  309,  310. 

knd  irregnUrity  of  juiT,  distingoiBhed,  157,  ESI,  309. 
■leepiug  dnring  the  trial,  310,  311. 
Inattention  to  argument  of  eountel,  371. 
taking  improper  doeomenti  on  retiring,  311-314. 
receiving  information  about  the  caie  ont  of  eoart,  315-326. 
Other  than  that  furniahed  at  th«  trial  in  opes  conrt,  315-326. 
oral  eommunieatiouB  aa  to  the  faeti,  315-317. 
doeumenti  not  in  evidence,  Sll-311,  317-319. 
rule  aa  to  depositions,  31S. 
eonunnnieations  by  party  or  counsel  with  jarors,  before  retiring 

327. 
eommunl cations  between  jnron  and  third  persons,  326-333. 
See  Irregularity  of  Adverse  Party. 
eommnnieations  with  jury  after  retiring,  331, 
with  anyone  while  deliberating,  326. 
communications  with  officer  in  charge,  331, 
rule  as  to  passing  remarks,  332. 
whieb  is  seldom  either  misconduct  of  jury  or  irregularity  of  advenw 

party  or  court,  240. 
rule  as  to  barmleee  conversation,  240. 

presninptions  aa  to  injury  from  all  ancb  communications,  328-330. 
rule  in  criminal  cases,  324. 
eommunieationa  with  judge  may  be  irregularity  of  court,  but  is 

never  misconduct.    See  Irregularity  of  Court. 
mle  of  loou  in  quo,  324-320. 
independent  investigation,  321. 
reading  newspapers,  mle  as  to,  333. 
separation,  334-314. 

after  retirement,  with  and  withont  leave  of  court,  842. 
drinking  liquor,  344-347. 

with  and  without  intoxication,  344-3S2. 
mle  in   capital   cases,  351-355. 

no  distinction  between  civil  and  criminal  cases,  357. 
U  to  use  of  law  books  by  jurors,  219,  321-324. 
arriving  at  verdict  by  resort  to  determination  of  chance,  857-800, 
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1862  INDEX. 

tBtfcmioM  1*  to  P*C*i'l 

HUOOHDirtTT  OF  TEB  JUST  (Continued). 

agKTeg&tiom  and  UTerage,  3S8-3flO,  366,  307.    • 

See  AffidaTitc 

disdoBuie  of  verdict  before  rendition,  360,  SOL 
Intentional  and  otherwise,  rule  aa  to,  310. 
investigation  of  letta  in  diBcretion  of  court,  370, 
not  reviewable  on  appeal  fiom  judgxaent,  971. 
See  Irregularitr;  Grounds;  Irregularity  of  Jnrf ;  Jnrj, 


■  ground  for  relief  In  equity,  173S,  1736  (notes). 

under  wetiou  473,  California  Code  of  Civil  Froeedue,  and  eorrtt' 

^lending  provisiona  of  other  atate^  44. 
Bee  Default:  Belief. 


efCeet  of  on  motion  for  new  trial,  14. 


of  judgment  on  appeal,  1690-1S05. 
of  Instruetiona,  Olfi-SSl, 

HOMZT  JUDGUENT. 

Bee  Btaj  of  Execution;  Undertaking  on  Appeal. 

HOBTaAaB. 

ataj  of  execution  on  appeal  from  judgment  of  for«cloniza  of,  1195-1200, 
1203,  1203. 

iionoN. 

to  dlsmias  appeal.  See  Diamisaal. 
for  continaanoe.  See  Continuance, 
for  relief  from  judgments  bj  default.    Bee  Belief  from  Jndgmenta  hj 

Default, 
for  new  trial: 

courts  which  maj  entertain,  29. 

grounds  of  motion,  134-136. 

papers  on  which   may  be  made,  682,  704, 

right  to  be  beard  upon,  855-860. 

remedy  for  denial  of  right,  859,  860. 

may  be  made  orally,  856. 

but  is  best  written,  856. 

notice  of,  is  not  the  motion  itself,  8SB. 

dismissing  or  denying,  for  want  of  prosecution,  861-864. 

remedy  for  want  of  prosecution,  663,  864. 

granting  or  denying  the  motion  on  term%  864-869. 
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tBtfWMIGM   «<•  to   P>fW.l 

(Continued), 
record  on,  scope  ftnd  effect  of,  ST7,  S78. 
record  mmt  be  completed  before  hearing,  6B8. 
prepenttion  of  bills  of  exception  for  lue  on,  702. 
practice  where  jnd^  proeaedi  to  hear,  before  coDtcmpIation  of 

lecord,  or  without  a  record,  8S2-686. 
not  of  practical  conieqnenee  that  moring  waa  withovt  fanit,  6S&. 
neeeHitf  for  ithtement  of  groundi  in  the  language  of  the  atatute, 

137. 
maf  be  made  onlj  after  diapoaition  of  iaaoei  of  fact,  10. 
time  for  making,  S5S. 

not  generally  affected  hj  tiatij  of  judgment,  10,  88-08. 
Bee  Oronndi;  New  Trial;  Notice  of  Intention;  Judgment;  Papers. 

mnmnPAii  time, 

jnriediction  of  appellate  cowtf  M  to.    Bee  Appellate  Jnriadietioii. 

NEaiiEOT. 

Bee  Erenaable  NegleeL 

MBOZjaENOB. 

of  attoroej  not  ground  for  relief; 

\>j  motion  for  new  trial,  under  the  ground  of  accident,  serpriee,  etc., 

380-303. 
under  section  473,  California  Code  of  CStII  Procedure,  and  eorre- 

qiouding  proTisiona  of  other  states,  1810. 
See  Ezentable  Negleet. 

mSWLT  DIBOOV£B£D  EVIDEWCPE. 
as  ground  for  new  trial,  136,  4 OS. 

addresaed  to  the  diicretion  of  the  trial  court,  408-410^ 

ii  regarded  with  autpieion,  and  diifavoi,  409,  410. 

what  must  be  shown  on  the  motion,  411,  412. 

the  evidence  mnst  be  newly  discovered,  412-417. 

and  material,  414-410. 

and  not  merely  enmulative,  417-427. 

and  not  designed  merely  for  impeachment  or  eoiitradietion,  4S7,  428. 

and  its  materiality  mast  be  consistent  with  the  theory  upon  which 

the  case  was  tried  originally,  415,  416. 
must  tend  to  dispose  of  some  material  issue,  140. 
and  mnst  bear  all  the  earmarks  of  truth,  116. 
these  remarks  apply  to  criminal  proeedure  as  well  aa  civil,  421. 
rule  of  different  result,  42S-132. 

rule  of  different  result  as  to  cumulative  evidence,  412,  48S-127. 
what  ia  cumulative  evidence,  426,  427. 
diligenee  must  be  shown,  13S-130. 
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1664  INDEX. 

VSVriiT  DISOOVESED  EVIDEirOE   (CoDtinuea). 
irliBt  is  diligenca,  434. 

aSidaTita  and  eoanter-affidavita  of  diligenea,  438,  439. 
the  facte  npon  which  the  motion  ia  baaed  miut  b«  made  to  tv>pesT 

by  the  beat  evidence  poaeible,  440,  441. 
motion  must  be  made  upon    affldavits,  443,  444. 
eoaater-affidavits,  and  alEdavitB  in  reply,  practice  aa  to,  i4l-443. 
as  to  evidence  of  an  accomplice,  44S. 
caution  should  be  practiced  in  granting^  the  motion  on  thia  gionnd, 

409,  410. 
the  new  evidence  mnat  be  fully  set  forth,  441. 
miacellaneoas  eBaentiala,  444,  445. 
time  to  make  the  motion  in  Oklahoma  and  Wyoming  differa  from 

that   in   other   atatea,   and   ttiia   ia   a   special   ground   for   tha 

motion,   100. 
the  motion  ia  a  matter  of  diacretjon  and  not  of  law,  409. 
not  reviewable  on  appeal  from  the  judgment,  9T4. 

aa  a  ground  for  relief  in  equity.     See  Belief  in  Equity;  Orounda;  New 
Trial. 

HEW  PLEADXNQ. 

motion  for  continuance  to  permit  the  filing  of,  305,  SOS. 
See  Continuanee. 

HEWWAPEB& 

See  Miaconduet  of  Jury. 

NEW  TBIAIh 

definition  of,  3. 

must  be  of  an  issne  of  fact,  and  not  of  a  concluaion  of  law,  4,  5( 

when  motion  for  proper  when  iasuea  are  not  found,  6. 

motion  for,  as  of  right,  5. 

what  enora  and  irregularities  may  and  what  may  not  be  reviewed  by 

motion  for  new  trial,  4,  5,  7,  8. 
grounds  for,  depend  npon  impairment  of  right  to  fair  and  Impartial 

trial,  9. 
not   allowed   where   defendant   defanlted,   10. 
nor  where  facts  were  agreed  upon,  IS. 

nor  where  averments  of  the  complaint  are  not  controverted,  11. 
nor  where   the  contest  was  diamieaed  for  failure  of  the  contestant  to 

appear,  11. 
not  proper  where  default  was  made  in  a  divorce  case,  IE. 
must  be  made  in  Bam«  court,  II, 
after  trial  and  decision,  12-H. 
may  be  as  to  a  part  of  the  isaues,  13. 

and  appellate  court  may  order  as  to  a  part  of  the  isauea,  IS. 
bnt  cannot  grant  a  new  trial  before  itself,  11. 
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[B«f«Mno«a  1%  M  fai«*.1 
)W  TBJXL  (Continneit]. 
procBedingB  for  are  collateral  to  the  main  action,  14-18,  88-96. 
appeal  from  aider  ij  iadependeut  of  appeal  fiom  the  judgment,  14. 
efCect  of  each  appeal  upon  the  other,  and  of  &  pending  motion  tor  new 

trial  upon  the  judgment  and  an  appeal  from  the  jndgment,  15,  16. 
pendeocj  of  motion  doea  not  ata^  proceedings  under  the  jndgment, 

17-80. 
without  a  ata^  bond  as  in  the  oaae  of  an  appeal  from  the  judgmaot, 

1187-1189. 
partlea  who  ma;  make  motion  for,  20-22, 
Am  Aggrieved  Party, 
proceedings  of  which,  mB;-  and  ma;  not  be  had,  2S-2S. 

atatutory  pioTiHiona,  22-2S. 

partition,   22. 

inaolToncy,  22. 

mechanic's  lien,  22. 

forcible  entry  and  detainer,  23. 

eminent  domain,  or  condemnation  proceedings,  84. 

trial  by  referee,  24,  35. 

contests  of  wills,  24. 

probate  proceedings,  24-27. 

mandamut  and  prohibition,  23. 

settle  accounts  and  fix  compensation  of  receiver,  29. 

original  proceediugB  in  the  appellato  court,  29-31. 

actions  against  the  state  under  coyote  bounty  law,  2B,  29. 

election  contests,  27,  28. 

usurpation  of  offices,  or  fiancbiaes,  28, 

■peeial  proceedings,  28. 

disbarment   proceedings,  20. 

in  justices'  courts,  31,  32. 

time  for  commencement  of  proceedings  for,  10,  88-96. 

statutory  provisions  as  to  time,  89-01. 

courts  which  may  entertain  motions  for,  E9-32. 

appellate,  in  original  proceedings,  20-32. 

district  courts  (under  old  Practice  Act,  under  the  code,  and  prior 
to  adoption  of  present  Constitution),  31. 

county  courts  (under  the  old  Practice  Act,  nnder  the  code,  and  prior 
to  the  adoption  of  the  present  Constitution),  31. 

probate  coarte  (under  the  old  Practice  Act,  under  the  code,  and 
prior  to  the  adoption  of  the  present  Constitution),  31. 

superior  courts,  31,  32. 

justices'  courts,  32. 

code  provisions  as  to  are  ezcln^ve,  and  apply  to  eases  in  law  and 
equity   alihe,   32. 

in  equity  cases,  32-36. 

by  referee  in  equity,  48. 
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[BatKnuM  >n  Is  ncM.] 
HBW  TBIAL  (Continued). 

by  referee,  miscellaneoua  provUioiu,  35~i2. 

Btstntor;  proviiiouB  aa  to,  39-lS. 
when  proper  inatead  of  application  for  relief  under  aeetion  473, 
California  Code  of  CiTil  Procednre,  and  correeponding  pT»- 
riaioDS  of  other  statea,  43-45. 
on  conrt'e  own  motion,  49-S6. 

appliea  only  to  jury  trials,  SO. 
caaea  where  proper,  SI. 
time  to  grant,  5I-5S. 
commencement    of   proeeedingi,   58,   88-96. 
effect  of  entry  of  judgment  upon,  S8-9S, 
effect  of  adjournment   of  terio,   88-96. 
la  an  independent  proceeding,  collateral  to  judgtoent,  S8,  M. 
neceuity  of  a  notice  of  intention,  69. 
ootline  of  proceedinga  to  obtain,  56,  57. 
as  to  impairment  of  vested  righti,  45. 
effect  of  change  of  law  on  pending  proceedings  for,  45-49. 
anbaequent  proceedinga,  effect  npon,  49. 
effect  of  order  on  motion  for,  aa  a  tupartedeat,  1188. 
test  of,  when  findings  are  proper,  25. 
,    more  than  one,  S4  (note). 
order  refusing  to  dismiss  a  motion  for,  not  a  final  judgment,  962. 
See  Affidavits;   Against  Law;   Appeal;   Billa  of  Exceptions;   Decision; 
Discretion;  Oroundi;  Irregularity;  Judgment;  Motion;  Misconduct; 
Uinntes;   Notice;   Newly  Discovered  Kvtdence;   Nonauit;   Ord«r; 
Papers;  Record;  Statement;  Tennaj  Trial;  Yerdiet. 

NOLLE  PSOSEQUI. 

nonsuit  in  criminal  action,  5SS,  697. 

dismissal  of  a  criminal  action  by  the  court  of  its  own  motion  ia  ■  final 

judgment,  but  not  appealable,  S62. 
Bee  Nonsuit. 

HONJVDIOIAL  DATS. 

See  Extension  of  Time;  Holidays;  Sunday;  Time. 

NONSmT. 

erroneous  ruling  upon,  la  error  in  law,  543-546. 

apeeifieation  of  error  in  ruling  on  motion  for,  543-546. 

specification  of  particulars,  546. 

reviewable  on  appeal  from  judgment,  or  on  motion  for  new  trial,  5M. 

statutory  provisions  as  to,  546-548. 

voluntary,  dismiasal  by  the  partlea,  S48-5S8. 

dismissal  by  plaintiff,  S4S-55T. 

necessity  for  written  request,  54S-55IX 

directed  to  the  clerk,  549,  550. 
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[BafsnnoM  u*  to  ?■■•■.} 
NONSniT  (Continued). 

accompanied  with  prescribed  fee,  550,  5S1. 

made  before  trial,  551,  552. 

before  «ount«relaiin,  55E. 

OT  request  for  afGrmative  relief,  SS2-SSi.  •■ 

request  must  be  filed  witb  the  papers,  SSi,  555, 

and  entered  in  the  regiater  of  aetiona,  G55-5S7. 
diamiasal  by  conaent,  557,  558.        • 
retraxit,  SS7,  558. 
eOMputiorj,  diamiisal  by  the  court,  598-501. 

not  a  bar  to  another  action,  Sfil. 

grounds  of,  variance,  561-576. 

atatutorj  pTovisions,  561,  562,  575,  576. 

specification  of  gronnds,  577-581. 

effect  to  be  given  plaintiff's  evidence  on  motion  for,  SS1-5S7. 

curing  defeets  of  case  after  motion  for,  588-592. 

exceptions  to  rulings  upon,  593-595. 

effect  of  order  granting,  SS5,  590. 
is  criminal  actions,  SB6,  597. 
miscellaneous  matters  relating  to,  597,  598. 
order  on  motion  for,  whether  it  is  *  final  judgment,  902,  BOS. 
8«e  Qrounda. 

HonoE. 

statutory,  ii  written  notice,  64. 

required  in  presentations  of  billa  of  exceptions  for  settlement,  1448. 

when  required  in  the  presentation  of  a  statement  for  aettlement,  789- 

795. 
aa  to  aeeeptanee  or  rejection  of  amendments  to  atatement,  78S. 
of  appeal:  ^ 

appeals  "taken"  bj  aervicg  and  filing,  1097. 

atatntoij  provisions  as  to,  1097-1100. 

contents  of,  1099-1106. 

itatatorj  provision  as  to  defective,  1100-1103. 

does  not  have  the  effect  of  dispensing  with  notice  altogether,  1101. 

waiver  of  defects  in  notice,  1106. 

two  or  more  appeals  in  one  notice,  1100. 

aignatnre  of,  1106-1112. 

where  appellant  had  no  attorney  in  tbe  trial  eonrt,  1100,  1107. 
where  he  had  an  attorney  in  the  trial  court,  1107-1110. 
waiver  of  irregularities  in,  1111. 
miscellaneous  matters  as  to,  1111,  1112. 
flUng  of,  1112,  1113. 

cannot  be  waived,  1112. 
stipulation  bj  to,  1112,  1113. 
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1868  INOEZ. 

[BtfwucM  u*  to  PacM.] 
XOTtaB  (CoDtiDiied). 

Miriee  of,  1113-1149. 

u  MBentiftl,  1113. 

the  party  upon  whom  serTiee  moat  b«  mU«,  1114-1189. 

See  Adrene  Pftrtr. 

the  ftddrCM,  «nd  the  neceiiitj  therefor,  lisg,  1130. 

time  of,  and  order  of  aerviee  and  flling,  1130-llti). 

manner  and  proof  of,  lUO. 

wafrer  of  irregnlaritiee  in,  1144-1149. 

waiver  of,  1144-114B. 
waiver  of,  1144-1140. 
of  deeiaion: 

what  conatitatea,  and  what  ia  suffieieiit,  110. 

elfeet  of  upon  time  to  give  notice  of  intentioii,  110,  111. 

■tatntorj'  proviaiona  bh  to,  110,  111. 

muat  be  in  writLng,  111,  112. 

■tatntory  proviaiona  as  to,  111,  112. 
manner  of  giving,  112. 

■hoi'ld  be  directed  to  the  loaing  party,  or  hi*  attorney,  113. 
and  herein,  aa  to  aerviee  of,  118. 
waiver  of,  113-120. 

knowledge  aa  the  equivalent  of,  114-119. 
action  upon  knowledge  aa  the  equivalent  of  waiver,  114-IZO. 
application  of  mlei  aa  to,  to  notice  of  entry  of  jndgment,  1S2. 
involuntary  notice  of  decision  ai  tbe  eqniv&lent  of  involnntarj  M 

tiee  of  entry  of  judgment,  122. 
is  eonatraed  most  strongly  against  the  party  giving,  118. 
mnst  clearly  convey  the  meaning  intended,  112. 
See  Decision, 
entry  of  jndgment: 

aa  fixing  the  time  to  give  notice  of  intention,  88-90. 
Bee  Notice  (of  decision), 
of  intention: 

what  ia,  S6-6S. 

what  step  in  the  proceedings  for  a  new  trial,  58. 

determines  who  are  the  parties  to  the  motiooj  OS. 

analogous  to  tlia  summons,  S9. 
statutory  provisiona  as  to,  6E)-fi2. 
not  a  notice  of  motion,  31. 
contents  of,  B&-M. 

need  not  specify  the  time  of  the  motion,  62. 

except  when  the  motion  is  made  on  the  minutes,  03,  94. 
moat  be  in  writing,  64,  05. 

should  not  be  directed  at  the  judgment,  but  at  the  decision,  70. 
grounds  muat  be  stated,  65,  134-139. 
and  specify  the  papers  on  which  made,  OS, 
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INDEX.  1S69 

[BafwuuM  u*  to  h(M.] 
HOnOB  (Continned). 

ud  ipecifications  of  error  and  p&Tticnlan,  when  nude  on  tha  nlii- 

utaa  of  the  eonrt,  137-139. 
■ignatara  of,  69-«6. 

■honld  be  b;  attomej  of  record,  H. 
'    no  other  attornsy  can  aign,  tfO. 

by  party  i»  pro.  per.,  role  ae  to,  67. 

rule  &■  to  firmi,  Sfl. 
how  addreued,  66. 
neeeMity  for,  6ft-SG. 

there  mnat  be  a  ralid  notice,  09-7L 

If  it  be  not  waived,  71-76. 

practice  where  no  ralid  notice  giv«D,  Tft-7lt 

effect  of  a  silent  record,  78-S9. 
waiver  of,  71-76. 
•eirlce  of,  S9-S8. 
effect  of  failure  of  serriee,  80,  87. 
waiver  of  service  of,  87,  8S.  ■ 
time  to  giv«,  88-127. 

as  affected  by  entry  of  judgment,  BS-M. 

aa  affected  by  adjonrament  of  term,  88-06. 

notice  muat  be  given  within  the  time  preecribed,  96-lOL 

after  verdict,  101-106. 

after  decision,  when  trial  to  court  without  jury,  lOft-lSS. 

after  trial  by  referee,  128-1S7. 

extension  of,  127-133. 

must  be  ordered  before  expiration  of  itatatory  time,  131. 
party  bound  by  notice  given  before,    133,  134. 
notice  mast  b«  given  after  order  of,  132, 
not  effected  by  rendition  of,  10. 

not  limited  by  time  to  take  appeal  from  judgment,  100. 

presamption  that  notice  was  given  in  time,  122. 
oral,  attempt  to  give  in  open  court,  69. 
amendment  of,  71. 

should  not  be  given  prior  to  verdict  of  decision,  71. 
prematurely  given  equally  as  fatal  as  when  given  too  late,  lOL 
effect  of  amendment  of  1907,  upon  time  to  give,  95. 
giving  equivalent  to  serving  and  filing,  101. 
necsseity  of  both  serving  and  filing,  101. 
Bee  Adjournment  of  Term;   Adverse  Party;  Aggrieved  Party;  Affida- 
vits; Against  Law;  Appeal;  Attorney;  Bills  of  Exceptions;  Deei- 
siou;    Grounds;    Irregularity;    Misconduct;    Motion;    New    Trial] 
Judgment;  Order;  Papers;  Statement. 

NxnaAiraE. 

See  AppeUate  Jurltdiction. 
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1870  DTOBX. 

TBtf«r«MH  an  te  Pmw.] 
OBJECnOH. 

nMewitj  foT,  1SS3,  15S4. 

illuBtratiom  and  applieationa  of  tbe  nile,  159S,  1SSB> 
to  pleading!,  1S5E,  1553. 

how  tested  by  objection!  to  evidence,  548. 
to  evidence,  neceasity  for,  498-510,  1555,  1658. 

error  in  ruling  on,  ia  error  in  law,  492. 

ia  addreaeed  to  the  judge  of  the  trial  court,  493-(98. 

flTidence  to  have  fall  weight  if  erroneously  Admitted  kg^nit,  4T5~ 
478. 

when  to  be  made,  GOS-510. 

if  none,  cannot  strike  out,  502-505. 

bat  where  ground  of,  not  dlBClosed,  504--G0S, 

foundation  of  rule  requiring,  SOS,  50S. 

roust  be  to  admisubility,  not  effect  of  evidence,  610. 

not  ueeeasary  where  evidence  is  rejected,  51D,  524,  G25. 

evidence  received  subject  to,  510-513. 

renewal  of,  when  neeessary,  Sll,  512. 

practice  of  reserving  ruling  on,  eondemued,  SOO-202. 

must  be  specific,  613-524. 

unless  it  could  not  be  obviated,  when  a  general  objection  !■  nlB- 
Cient,  514-624. 

meaning  of  mle  requiring  speeifle  objections,  522-524. 

must  be  overruled,  if  evidence  admissible  for  any  purpose, 625, 527. 

limitation  of  effect  of,  upon,  526,  527. 

court  not  bound  to  limit  effect,  in  the  abeeoce  of  a  requeet,  527. 

and  esception  to  charge,  difference  between,  668,  669. 

error  in  ruling  on,  bow  cured,  S30-S32. 

offer  to  prove  facts,  537-540. 
roust  be  specific,  540. 

objections  to  pleadings,  bow  tested  by,  642. 

failure  to  make,  not  waiver  of  nonsuit,  666,  967. 
to  instructions: 

necessity  for  as  a  basis  for  an  exception,  668,  669, 
review  on  appeal,  1554. 

time  to  make,  670. 

to  the  oral  charge,  665-667. 
to  irregularities,  147-166. 

the  rule,  147-154. 

limitations  and  exceptions,  154,  156. 

necessity  for  as  a  basis  for  review,  15S4. 
to  want  of  a  valid  notice  of  intention,  time  to  make,  77. 

effect  of  failure  to  make,  7S. 
by  one  of  severul  parties,  542. 
how  to  set  forth  in  record  on  appeal,  770. 
to  notice  of  appeal,  how  taken,  149S-1500. 
to  undertaking  on  appeal,  bow  taken,  1498-lSOO. 
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INDBZ. 
[BtftMnoM  an  to  Pmm.] 
OBJECTION  (CoDtinned). 

to  tranaciipt  on  appeal,  how  takes,  U98-1S00. 
6«B  Evidence;  Exception.     > 

OFFEB  TO  PBOVE  FACTS. 

practice  with  reference  to,  E37-541. 

when  a  lubatitnte  for  eTidencs,  537. 

■hould  be  ipeeifle  in  termi,  641. 

objection  to,  where  portion  of  ofFei  {■  admitalble,  SS7-S40. 

CaTIOE& 

(tf  eOQTt  ahoald  not  threaten  jojori,  213. 
Be«  Poblic  Officer. 


motion  for  nonanit  o 


of  the  trial  eoart,  nature  of,  1377. 

part  of  record  under  old  Practice  Act,  1870. 
but  not  under  the  code,  137& 

OBAZi  OOMinnnCATION& 

See  Commoni cations;  Irregularity  of  Adverao  Party;  Irregolarity  of 
Court;  UiscoDdnct  of  Jury. 

OSAL  STIFUI.ATI01TB. 

■urpriae  occasioDed  by  reliance  upon,  as  gronnd  for  new  trial,  395-400. 
statutory  proriuons  aa  to,  395,  39fl.  , 

reliance  upon,  bb  ground  for  opening  a  default,  1800-lSlt). 
Bee  Stipulations, 


what  is  an,  978,  977. 

definition  under  section  1003,  California  Code  of  Civil  Pioeedure,  976. 

corresponding  statutes  of  other  states,  97S. 

the  essentials  of,  976. 

when  to  be  written,  B76,  977. 

when  entered  in  the  minutes,  977. 

entry  in  the  rough  minutes,  suiBeiency  of,  977  (note). 

mere  declaration,  not  signed  or  Sled,  and  not  intended  to  be  entered 

in  the  minutes,  is  not,  977. 
Incidental,  remedy  against,  1U31,  1032. 
interlocntory,  not  appealable  nnless  expressly  made  so,  981-965. 

instances  appealable  and  nonappealable,  981-984. 

in  form  of,  but  really  final  judgments,  984,  985. 
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(Continued). 

noiL&ppealBl)le  but   reviewaljle  on   Appeal  from  tliB  JudgmeBt,  Is- 
■Unew,  S97-100I. 

BtatDtor;  provisions  u  to  appeals  from,  New  Uezieo,  BSl  (note). 

in  delation  to  injunctions,  appealabiUtj  of,  9S8-991. 

in  relation  to  attaehmeDta,  appealabilit?  ot,  992,  993. 

in  lelation  to  change  of  venae,  appealabilitj  of,  993-99S. 

in  partition  eases,  appealability  of,  995-997. 
special  order  after  final  judgment,  appealabUit;  of,  1001-1000, 

in  relation  to  costs,  appealabillt}'  of,  1009-lOlfI. 

as  to  "retaxing,"  1012  (note). 
8e«  Special  Orders  After  Final  Judgment, 
interniediate  orden,  appealability  of,  9S4  (note), 
in  relation  to  contempts,  appeal«t»Iit7  of,  1016-lOES. 
In  probate  proceedings,  appealability  of,  1085-1048. 

■tatotoTj  provisions  as  to,  1035-1040. 

role  of  Cxpretfio  uniut,  etc.,  1040-1043. 

ioatanees  of,  appealable  and  nonappealable,  1043-104S. 

mis  aa  to  new  trial  orders  in,  1045,  1046. 

statntory  proviiions  aa  to  new  trial  ordera,  and  app««Is  in,  lOU^ 
1047. 
in  insolvency  proceedings,  appealability  of,  1049-10G2. 

statutory  provisiona,  1049-1051. 
in  forcible  entry  and  detainer,  appealability  of,  1052,  10S8. 
criminal  cases,  10S3-1057. 

in  discretion  of  the  court,  how  presented  for  review,  £58. 
in  discretion  of  the  court,  when  reversed,  1646-1650. 
appeal  from,  must  be  from  order  Itself,  if  appealable,  and  not  older 

on  motion  to  vacate,  1025-1034. 
exceptions  to  this  rule,  1029-1034. 

where  order  vacating  authorized  by  statute,  1029,  1030. 

where  original  order  was  appealable,  but  aggrieved  party  eonld 
not  maintain  an  appeal,  1030-1033. 

where  aggrieved  party  on  order  on  motion  to  vacate  was  not  ag- 
grieved party  on  original  order,  1033,  1034. 
power  of  court  below  to   vacate  appealable  orders,  or  orders  subject 

to  statutory  review,  889,  1025-1030. 
Inprovidently  made,  remedy  against,  1029,  1030,  17T4-1T76. 
against  person  not  party  to  actionj  remedy  against,  1030-1033. 
ex  parte,  remedy  against,  979,  1030,  1031. 
Axing  date  of  execution  of  death  sentence,  1007  (note), 
part  of,  appeal  from,  973. 
appealability  of,  as  entered  under  order  of  the  appellate  eonrt,  9S0. 

does  not  rest  On  operative  effect,  bat  upon  what  it  puiports  to  de- 
termine, 979. 
striking  out  statement,  727-729,  964. 
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INDEX.  1873 

[XafanncM  u*  to  VafM-) 
(CoBttnned). 
raooid  on  appeal  from,  14S1-1453. 

when  levlewablq  from  tha  judgment,  14S2. 
when  itself  «pp«alable,  14K3. 
on  motion  for  now  trial,  appealabillt;'  of,  QBfl,  9S7. 

diamiwinK  or  denying  motion  for  want  of  pTOBOcntion,  861-864. 
what  oongtitntee  want  of  proBeention,  8S1-S63. 
lemed?  for  want  of  prosecution,  8S3,  804. 
'  granting  oi  deiiTing  motion  on  tarma,  864-869. 
xeatB  in  discretion  of  court,  667,  868. 
terms  muat  be  complied  with  to  obtain  the  benefit  of,  868. 
«ffeet  of  eompljing  with  terms,  B68. 
•Sect  of  acceptance  of  terms,  S69. 
•fleet  of,  granting  or  refusing,  869-871. 
granting  motion,  vacates  judgment,  871. 

cannot  bo  vacated  by  trial  court  unless  improvidontly  made,  869. 
should  dispose  of  all  grounds  of  the  motion,  872,  873. 
record  on  appeal  from,  8T3-870. 

terminatea  with  order,  S77,  878. 
notice  of  intention  not  part  of  record  on  ai^eal,  T8-S6,  709,  770, 

875,  876. 
record  on  appeal  when  motion  mode  on  the  minutes  of  the  court. 


order  of  court  aa  ground  for,  2S8. 


on  motion  for  new  trial.    See  Affidavit;  Bill  of  Exeeptions;  Notice; 
Statement;  Becord;  Transcript. 

FAKT  OF  JITDOMENT. 

appeal  from.    Bee  Judgment. 

PABT  OF  OBOEK. 

appeal  from.    See  Order. 

PABTTES. 

who  maj  move  for  new  trial,  SO. 

who  may  make  joint  motions  for  new  trial,  21. 

who  may  move  for  relief  against  a  default,  1787-1800. 

who  may  appeal,  105S. 

who  may  have  relief  in  equity  against  judgments,  ordora  or  decresH  of 

the  law  court,  1735-1719. 
Bee  Adverse  Party;    Aggrieved    Party;    Appeal;     Continuance;    Hew 
Trial;  Notice;  Belief  in  Equity;  Belief  from  Defaults. 
Haw  IHal— lis 
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INDXX. 

proeeedicgi  in,  Kppea1»bUit7'  of,  968,  M*,  fiWH9S7. 
motion  for  neir  trial  in,  22. 
not  ^«eial  proeeedinga,  B13. 
teereea  in.     See  Judgment;  Ordar. 

FAB8IOH  OX  FBBJUDIOB. 

mie  of,  wb«n  motion  for  new  trial  made  on  giotind  of  axeenlTe  dam- 
ages, lis. 
Bee  EzeoMiTS  Damage*;  Qrannda. 


nndertaking  on  appeal  prOMcated  b7,  llStt. 

FBBFBOTIMQ  APFEAI.. 

See  Appeal;  ITndertakinf. 

gEEIBHABLB  PKOFXBTT. 

eale  ol  pending  appeal,  1808,  1809. 

undertaking  t«  staj  judgment  for  *•!•  of,  1S07-I218. 

FBB80HAI.  PBOPEBTT. 

actions  for,  JDriedletiou  of  appellate  eonrts,  901,  905. 
Bttij  of  ezecotion  of  judgment  for  deliTaiy  of,  1198,  1104. 

FLACm. 

of  holding  eourt.    See  Irregularity, 
of  trial,  change  of.    See  Inegularitj. 

FLEADDTOS. 

■uflleienc7  of  not  reviewable  on  notion  for  new  trial,  8. 

ezeeptiOD  to  rule.    See  Evidence. 
reviewable  on  appeal  from  judgment  alone,  971. 
■tricken  out  still  part  of  judgmont-roll,  1276. 
10  as  to  a  pleading  superseded  bj  an  amended,  1270. 
eonclusione  of  law  in.     See   Conelusiona  of   I«w. 
Pleadinga. 

PSESUHFTION. 

a*  to  notice  of  intention,  71-SE. 

that  statement  contains  all  material  evidence  received  at  the  trial,  TS3- 

788. 
that  statement  was  in  time,  T14-72Q. 
that  the  judge  of  the  trial  court  charged  full;  and  eorreetly,  if  Uto 

contrary  is  not  shown,  680. 
as  to  the  action  of  the  trial  court,  1561,  156G,  1571-1591. 
llmiUtions  of  the  mle,  1589,  1990. 
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nntEZ.  1875 

tUtmatm  an  to  hCW.T 
PSBSimPnOK  (Contimi«d). 

BO  piMumptuia  in  favor  of  Jnriidietioiial  mattan,  wliieli  mart  te  at- 

iiaati-rtlj  ihown,  1690,  1S91. 
tbat  injuiT  reaolted  from  error,  1608-1614. 
tbAt  uiJDr7  iMDited  from  irrogntarity,  Itl-UT. 
'  tbAt  tb«  appellato  eoort  eonaiderod  OTer;  faet  ia  tlio  raeoid  on  a  pi«- 
Tiooa  sppaal,  1673. 
ta  to  injoiy  from  miseondtict  of  J1U7,  81% 

FBnmira  teajxbobxpt. 

Bao  Tranacript. 

FBOBATE  PBOOBBDIiraa. 

i^pealabilitf  of  ordera  in.    8m  Jndpnevt;  Ordor. 
new  trial  in.    See  New  Trial 

u  to  relief  in  eqnitr  againat  probate  of  wilL    Sea  A^elUt*  fsdaU*- 
tion;  Belief  in  Eqoitj. 

FftOOEEDINaS. 

of  which  new  trial  maj  be  had,  22, 
for  new  trial,  how  initiated,  OS. 
-     eommeneement  of,  88. 

not  aifeeted  bj  mle  of  oetfo  jienonoti*  moritur  «tm  ptrtoiM,  59. 
eollatern]  and  Independent  of  proeeedingi  onder  the  jndgment,  6S. 


of  eonrt,  neeeealtT'  of  reiort  to,  to  compel  the  attendance  of  witBaaiM, 
where  motion  for  new  trial  made  on  grrand  of  newl;  diM0Tai«d 
evidence,  SS6,  tOd. 


Tsovnro  EzoEPnoink 

See  Ezeeption, 

FDBUO  OFFIOB. 

nanrpation  of,  new  trial  in,  S8. 

lUtj  of  execution  of  judgmest  for,  UlS,  U14, 

PUBUO  OTTIOBB. 

undertaking  on  appeal  by,  1150. 

FDBZJO  TBIAI.. 

in  eriminn]  eawa,  gnarantj  of,  198, 190. 
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1876  iKinx. 

[BtftftoMi  an  ••  ftf-t 

of  Uw,  iutj  of  court  to  ml*  ea  whoa  ittf  ulio,  200. 
So*  lunaa. 


Aettou  concerning,  88ft-49S. 

m«oiuB(  of  phiKM,  "which  lavolTo  tho  tUU  oi 


Sao  Newlj  DiMovorod  Eridenea. 


appealability  of  order  approTlng  aeeoast  of,  BU. 
appealability  of  order  dieallowing  tbe  llnal  aeeoa^  of,  B8S. 
appealability  of  miMeUaneon*  ordera  relating  to,  B67'-O00. 
undertaking  to  etaj  ezeeation  on  i^peal*  by,  IE07. 
fDnetiona  of  not  itupeaded  by  appeal,  1207. 
when  aggrieved  party.    Bee  AggrieTod  Party. 
•ecoDoti  of,  new  trial  in  pToeeeding  to  aettle,  SB. 
•ompoDBatien  of,  new  trial  in  proceeding  to  11^  M> 

BBOITAL. 

in  jDdgmont  or  order,  offeet  of,  1S78-I2S8. 
in  undertaking,  1168-1184. 

BBOOBD. 

on  appeal: 

from  judgment,  12SS-12II0. 
statutory  proviaiona,  1253-1SS8. 

appellate  court  confined  to,  and  cannot  eliange,  1256, 1264,  1S66. 
from  orderi,  1490-1464. 

under  Practice  Act,  12S0,  12S1.  . 

ttatntory  proviaioua,  14S0. 

ncnappeslable  ordera,  how  reviewod,  14S1. 

appealable  orders,  14S1, 

under  code,  1451-1456. 

as  flrit  enacted,  1451,  1452. 

nonappealable  orden,  1452,  1453. 

appealable  order*,  14S3-1456. 

identifleafion  of  pipara,  1456-1464. 

rulea  under  Practice  Act,  1457-1450, 

under  the  code,  14S9,  1460. 

cannot  be  by  clerk,  1460. 

muat  be  judge,  1460. 

what  lufflcient,  1460,  M6I. 
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[Baftmiew  tr»  to  FifW-l 
(Continued). 

mle  XXIX,  TOO,   1261-1264. 
on  motion  for  new  trial,  on  tbe  minnteB,  SSS-SSi. 
on  affidavits,  700. 
in  other  c&BOs,  873-876. 
on  motion  foT  new  trial,  873-876. 

papers  on  which  maj  be  m&de,  SS2. 

mnat  b»  completed  bafore  motion  heard,  682-684. 

order  granting  motion  before  completion  of,  must  be  reversed,  683. 

order  denying  motion  before  completion  of,  mnat  be  affirmed,  683] 

684. 
no  prsetie«l  difference  that  moTing  partj  not  in  fanlt,  68S,  6S6. 
practice  where  hearing  proceeds  before  completion  of,  686-680, 
stepa  to  compel  completion  to  be  taken  in  time,  6S7,  6S8, 
where  notion  msde  on  minntes  of  court,  682. 
independent  of  record  of  ju^ment,  El£. 
See  Affidavits;   Agreed  Statement  of  Pacts;  Bill  of  Exceptions;  Dimi- 
nution of  Becord;   Findings;   Judgment;   Jadgment-roU;   Ulnntea; 
Uotion;   N«w   Tiia];   Notice;   Opinion;   Orders;   Statement;   Tisn< 
script;  Verdict. 


findings  bj,  43,  ISS2. 

review  of  snfflcienej  of,  42. 

when  equivalent  to  special  verdict,  48. 

same,  as  findings  of  court,  41. 

when  equivalent  to  finding  of  conrt,  43. 

whether  sustain  jndgment,  reviewable  on  appeal  from  latt«r,  48. 

review  of  ■nffleiencj  of  on  appeal  from  new  trial  order,  42, 
new  trial  in  cBBes  tried  bj,  35-43. 
reference  on  fact  not  in  issue,  43. 

to  try  isBnes  of  fact  in  original  proceeding  In  appellate  court,  SB; 
report  of,  what  to  contain,  43. 

in  eqoity,  is  advisory  only,  43. 
and  new  trial  not  proper,  43. 

when  binding,  43. 

order  snetaining,  not  flnaj  Judgment,  963. 

See  Beport. 
trial  by,  separate  and  independent,  36. 
trial  judge  as,  in  probate  proceedings,  43, 
amendments  to  pleadings  by.     Bee  Amendments, 
time  to  give  notice  of  intention  after  report  by,  12S-12S. 
See  Notiee. 
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IND£Z. 
[BrfaiMSM  u*  to  F»IM-1 

under  former  practice,  167S-1S8<. 

u  »  pioeeeding  in  tbe  appellate  court  alona,  1679,  UTT. 

and  new  trial  diatinguiahed,  30,  1676,  1677. 

rule*  of  conrt  applicable  to,  1680,  1691. 

time  to  file  petition  for,  1GT7-1681. 

time  to  make  order  for,  1681. 

pointa  cannot  be  made  for  the  first  tim*  in  petition  for,  1678. 

nor  can  change  of  decision  be  made  on,  without  reargument,  1678. 

when  second  petition  for,  proper,  107S, 

If  juatieea  equally  divided,  petition  for  denied,  1678. 

power  of  court  under  Conetitntion  of  1S79,  1673,  1679, 

of  decision  in  department,  30, 1678,  1679. 

«f  decision  of  court  in  banlc,  167S,  1679. 

second,  of  decision  of  court  in  bank,  16S2. 

amendment  of  appellate  court  records,  16S3. 

of  petition  for  writ  of  mandate  in  sapieme  court,  29. 

Bet  Remittitor. 

IffinraiATBHENT  OF  APFEAI.. 

after  disnussai,  1S34,  1Q3€. 

BEZATrVES. 

testimony  of,  right  of  conrt  to  caation  jiuy  u  to,  63fl. 

BEIJ£7. 

against  default,  177*-1811. 

scope  of  subject,  1774-1777. 
statutes,  Arizona,  1777. 

California,  1775-1777. 

Colorado,  1777, 

Idaho,  1777. 

Uontana,  1777. 

Mevada,  1777. 

Hew  MeiiPo,  1777. 

North  DakoU,  1778. 

Oklahoma,  1778. 

Oregon,  1779, 

South  Dakota,  1779. 

Utah,  1779. 

■Washington,  1779. 
—    Wyoming,  1779. 

time  in  which  for,  muat  bo  made,  1777-1787, 
time   begins   to   run   against   the   moving   party   at   tbe   time   tk« 

"judgment,  order,  or  proceeding    was  taken,"  1785-1787. 
parties  who  may  move  for  relief,  1787-1790. 
the  motion  for  relief,  showing,  etc.,  1790-1791. 
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tB«r<raDa«t  ac*  to  P>(m.] 

(Continued), 
affidavit  of  merita  in  aupport  of  motion,  17S1'1794, 

amendment  of,  1794. 
motion  addressed  to  discretion  of  eonrt,  17S4-180O. 
inatanees,  granting  motion,  IS0O-1SO3. 
instances,  denial  of  motion,  lS04r'180S. 
reliance  upon  oral  stipulations,  1B06-1S08. 
See  Oral  Stipulations. 
imposition  of  terms,  1 8 08-1 S 10. 
miscellaneous  matters  relating  to,  18 10-1  SIS. 
See  Befault. 
1  appeal: 

remedial  powers  of  the  appellate  eonrts,  lSOO-1605. 

power  to  reverse,  affirm  or  modify,  on  appeal,  1690-1695. 
extent  of  power  over  judgment  or  order  appealed  from,  1691- 

1095. 
statutes  as  to,  1690,  1691. 
illustrations  of  power,  16S1-I695. 
manner  of  making  modifications  of  judgments    and    orders, 

168B-1895. 
neeessity  of  a  sufQeidnt  Itasis  in  the  record  for  such  modifie»> 

tion,  1695. 
K  modified  judgment  is  not  a  new  judgment,  1715, 
costs,  allowBnee  of.     See  Costs  on  Appeal, 
damages,  for  frivolons  appeal.     See  Damages, 
effect  of  a  decision  of  tlie  appellate  court,  1712-1724. 
judgment  directed  must  be  entered,  1712-1716. 
entrj  of  different  judgment  is  void,  1713,  1714. 
trial  court  must  enter  entire  judgment,  and  not  merelr  a  part, 

1715. 
nor  can  it  exact  terms  as  a  condition  of  such  entrj,  ITIS, 

1716. 
nor  e&n  the  trial  court  make  an  order  which  would  be  eqnivs' 
lent  to  an  indefinite  postponement  of  its  dutj  as  to  such 
entrj,  1716, 
for  entrj'  of  a  particular  judgment  a  special  direction  is  neces- 
sary, 1714,  1715. 
effect  of  general  order  of  reversal,  1716-1721. 
reversal,  reverses  everj  proceeding  dependent  upon  it,  1721,  17S2. 
effect  of  reversal  upon  subsequent  proceedings  in  the  trial  court, 

1722,  1723. 
effect  of  judgments  of  affirmance,  1722-1724. 
restitution  on  reversal,  1TS4,  17S5. 
rule  d0  mtnimu  non  curat  lex,  1726,  1727. 
moot  questions,  I72S-1730. 
disposition  of  cases  where  court  is  equally  divided,  17S9--1738. 
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[BtfWMMM  U«  to   PlgW.1 

(Contlnaed). 
fln&l  judgment,  when  directed  npon  TereTatl,  I69S-173*. 

not  tipoo  the  evidence,  1695-1697. 
rule  In  equitj  euea,  1695. 

modifleatioui  and  limitations  of  the  rule,  I69S,  16S9. 
the  appellate  eonrt  will  not  find  the  facte  from  the  evidenee,  1695- 

1697. 
^eeption  to  the  rale  where  the  ohjectionable  floding  is  diBtinctlj 

Mverable  from  the  rest,  1688. 
•nd  where  the  facte  are  undisputed,  1698. 
rule  where  all  facte  are  eetablisbed,  1700-1705. 
diicietion  in  directing  entiy  of  final  judgment,  1703,  1704. 
in  equity: 

against  judgment!  and  decrees,  1732-1773. 

kinds  of,  1732-1733. 

eailier  practice,  1734,  1735. 

California  practice,  1733,  1734. 

scope  of  the  remedy  hj  iujanetion,  1734,  1735. 
eaiee  in  which  msj  be  granted,  1735-1749. 

inabilitj'  of  the  tribunal  to  give  relief,  1736,  1737. 

want  of  a  valid  service  of  summonB,  1737-1739. 

where  the  losing  partj  waa  prevented  from  presenting  Ub 
case  bj  the  fraudulent  contrivance  of  bis  advcTBiiry,  1739- 
1745. 

newly  discovered  evidence,  1745,  174{t. 

aecid«nt,  surprise,  etc.,  which  ordinary  prudence  could  not  have 
guarded  against,  1746-1749.      , 
limltationa  upon  the  power  to  grant,  1749-1770. 

where  matter  litigated  in  original  action,  1749-17S9. 

where  it  might  have  been  litigated  by  the  exercise  of  due  diligence, 

1759-1783. 
where  the  relief  might  have  been  obtained  by  motion  in  the  eonrt 

which  rendered  the  judgment,  1763-1770. 
must  be  in  aid  of  meritorious  claim,  1770. 
courts  which  may  grant,  1770-I77E. 
interference  with  court  of  co-ordinate  jurisdiction,  1770, 

between  state  and  federal  courts,  1770. 
miscellaneous  matters: 

time  to  bring  action  for,  1772. 

parties  necessary,  1772. 

cannot  have  appeal  and  bill  for  relief  at  the  same  time,  1779. 

nor  can  a  party  have  a  second  bill  for  relief  at  the  aam«  time^ 

1772. 
rights  of  third  parties,  1772. 
obedience  to  decree  before  suit  in  equity,  1772. 
Ineffectual  decree,  1772. 
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1881 

tBtfW 

(ContlBned). 
the  pro«e»diDg  !■  ■  direct  sot  a  eellatsrftl  one,  1T72,  177S. 
fiam  jadgmant  or  ordei  void  oa  f»ee  of  loU,  176S-1789,  1788,  17SS. 


whftt  ia,  1664-1687. 

■tatutory  provitioni  u  to,  lOSt,  1085. 
•ttkched  to  jndgment-riill,  1885. 
time  for  iisnaiica,  1685,  1686. 
Ion  of  janBdlctioiL  hy  iaanBiice  of,  16S5. 
roe&ll  of,  1685-1687. 

frhen  imprOTidentlj  i*nied,  1686. 

to  allow  a  petition  for  reheving,  1686. 

for  Mnendment,  16S7. 
'  no  partienlai  form  reqnired,  1687. 

eontinnmsee  ta  permit  flling  of  in  uotber  eu<^  SOS,  SOS. 

Sea  Behemring. 

ULNUITIOK. 

6m  Judgment. 

BBPETITION. 

of  inatraetiona.    8w  InatmctianB. 


of  referee,  put  of  jndgmant-roll,  M, 

if  npon  tlie  wbole  eue,  1£98. 

when  binding,  13. 

power,  of  court  to  let  maide,  36,  87. 

■»me  ma  flndingi  of  the  court,  11. 

baa  aama  effect  aa  award  of  arliitrator,  SO. 

compared  with  verdict  or  deciaionB,  38. 

reviewable  on  motion  tor  new  trial,  38, 

exeept  in  equity,  43. 

when  it  la  adviBOrj  onlj,  43. 

method  of  making,  itatutory  proTiaiona,  30. 
6ee  Beferee. 

BSBERYiNa  suLnra. 

on  evidence  received  Bnb>et  to  objection,  510-518. 
renewal  of  objection,  wb«n  neceaaarj'.  Oil,  612. 
practice  of,  eondemned,  200-20S. 
See  Evidence. 

^BBTIT  U  TlOIf. 

on  reveraal,  1724,  1783, 
See  Belief. 
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1883  INDEX. 

[SafanaoM  an  to  Tic**.] 

AEBTXAINTNa  OBDEB8. 

«Tron  in  granting,  not  reviewable  on  appeal  from  an  order  for  eos* 
tempt  for  the  violation  thereof,  1025. 


See  DiamiMal;  NenBuit, 


operation  of  etatutea,  45-40. 


hj  motion  for  new  trial,  under  the  Code  of  Civil  Procedure,  32. 
under  the  code  and  under  the  common  law  compared,  33. 

by  bill  for  relief  in  equity.     Sea  Belief. 

hj  motion  far  relief  under  lection  473,  California  Code  of  Civil  Pro- 
cedure, and  correaponding  proviaions  of  other  atatee.    See  Beliaf. 

aiQHT. 

of  appeal.    See  Appeal;  Appellate  Jurisdiction. 

extent  to  which  depend!  on  legislation,  923-923. 
of  trial  by  Jury.     See  Irregularity;  Trial, 
decision,  not  reversed  for  wrong  reason,  1565-1ST4. 

appellate  courts  review  judicial  action,  not  argumenta,  1S66. 

failure  of  court   below   to  aet  upon  &  question  presented  bj   th* 
record,  effect  of,  1573,  1S74. 

presumption   aa  to  what  the  action  of  the  trial  eonrt  waa,  1S71— 
1S73. 

See  Presumption. 

BOUGH  MINUTEa 
See  Minutes. 

BULEB. 

of  court,  as  to  time  for  reqaesting  InatmetionB,  658-040. 

as  to  time  to  ask  for  jury  trial,  190,  190,  197. 

power  to  stipulate  away,  16S9. 
of  practice  in  appellate  courts,  1538-1089. 

duty  of  counsel  in  presenting  ease,  1538-154S. 

to  file  briefs,  and  sometimes  make  oral  argument!,  1538. 

penalty  for  failure  to  file  briefs,  1G39,  1540. 

requirement  as  to  points  and  authoritiea  in  briefa,  1541-1545. 

application  of  rule  to  respondent  as  well  as  appellant,  1S43. 

failure  may  be  eicused,  1543,  1544. 

duty  of  counsel  as  to  the  presentation  of  all  material  points,  1545. 

requirement  as  to  appellant's  opening  brief,  1540. 

what  points  will  be  decided  by  the  appellate  court,  1547-1550. 
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DTDBX.  1883 

[BcftKSCM  U»  !•  7kSM-1 

(Continved). 

waiver  of  poiot  hj  coansel,  1548,  1S49. 

ftrgument  in  appellate  court  upon  pointi  not  made  In  tlie  trial 
couTt,  15S0-1558. 

neeesEitj  for  raisiDg  abjection!  in  the  trial  court,  bnt  not  neccBsarf 
that  tbej  should  be  argued,  1550-1553. 

illustrations  of  the  rnls,  IS 53- 1568. 

one  who  doea  not  appeal  cannot  avail  himself  of  errors  in  the  rec- 
ord presented  bj  hie  adversarj,  or  b«  affected  bj  an  appeal 
to  which  he  is  not  a  part;,  1558-1660. 

Mie  who  consented  to  a  judgment  or  order  in  the  trial  court  will 
not  be  heard  on  appeal  therefrom,  1560-1563. 

the  appellate  court  ia  conflned  to  the  record,  whLeb  it  cannot 
change,  1564,  156S. 

Bee  Hecord. 

a  right  decision  will  not  be  roTersed  because  baaed  on  a  wronf 
reason,  1568-1689. 

See  Opinion. 

If  the  record  is  ailent  ai  to  the  gronnd  upon  which  decision  based, 
it  will  be  presumed  that  it  was  based  on  a  ground  that  wa* 
snffleient,  if  there  is  one,  1ST0-I573. 

failure  of  the  trial  conit  to  act  upon  a  question  presented  b;  the 
record,  1573,  1574. 

the  rule  of  presumption  is  in  favor  of  the  action  of  the  trial  eonit, 
1574-16B1. 

and  error  will-  not  be  presumed,  but  must  affirmatively  appear, 
1674-1591. 

the  burden  is  on  the  appellant  to  show  error,  1576. 

every  possible  intendment  sustains  the  action  of  the  trial  MUrt, 
16S2. 

where  the  record  is  silent  as  to  what  transpired,  it  will  be  pre- 
sumed, if  necessary,  that  the  judgment  or  order  was  by  eon- 
sent,  1685. 

the  principle  is  always  invoked  in  aid  of  the  record,  and  not  of 
the  parties  thereto,   1587, 

limitations  of  the  above  rules  of  presumption,  15S9,  1590. 

the  rule  will  not  be  invoked  in  support  of  the  jurisdictional  fact 
BB  shown  by  the  record,  1590,  ISBl. 

a  judgment  or  order  will  not  be  reversed  for  errors  without  in- 
jury, 1591-1608. 

statutory  provisions,  1591-1595. 

illustrations  of  the  rule,  1595-1608. 

where  error  is  shown  injury  will  be  presumed  unless  the  eontrM7 
affirmatively   appears,   1608-1614. 

See  Irregularity. 

the  rule  of  conflict  of  evidence,  IHH, 
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(ContlTitied). 

rnl«  applies  to  a  real  and  not  a  men  pretenM  of  eonfllet  of  Bvt- 

denee,  16  S3, 
applieatinn  to  eridenea  in  written  form,  or  docDmentaiy  «vid«Dee, 

1624. 
reavin  of  the  rale,  1624-1633. 
illustrations  of  the  principle,  1633-1642. 
if  no  conflict,  and  verdict  or  decision  has  no  mpport,  the  app«l]fttt 

coDTt  will  set  it  aside,  1643. 
iUustrationa,  1643-1646. 
rule  of  conflict  docs  not  depend  upon  the  nnmber  of  witneMM  on 

one  side  or  the  other,  1645. 
it  does  not  apply  to  the  trial  conrt,  164S. 
iatj  of  the  trial  judge,  1649. 
•n  exercise  of  discretion  hj  tha  trial  court  will  be  distnibed  only 

for  abnae,  1646-1660, 
rale  of  itors  deciwU,  1651-1657. 
See  atare  Decisis. 

rale  of  the  law.of  the  ease,  105T-167S. 
Bee  Law  of  the  Case. 
rehesrings,  1675-1684. 
See  Bebearing. 
remittiiw,  16B4-1687. 
See  Remittitur. 
miscellaDeotia  matters,  16S7-1680. 

BUUHO& 

duty  of  court  to  make,  on  questions  of  law  as  they  arise,  E0O-90B. 

duty  of  court  as  to  changing  its,  to  the  prejudice  of  the  party,  803. 

on  evidence,  reaeTving  for  future  consideration,  8D1. 

on  demurrer.     See  Demurrer. 

See  Evidence;  Irregularity;  Beserring  Buling& 


of  perishable  property,  nndertaUng  to  stay,  on  appeal  from  jndgmsat 
of,  1207,  1213. 

80IBB  FACIAS. 

writ  of,  unknown  to  California  practice,  S8. 


not  necessary  to  undeitaldng  on  appeal,  1171. 

SBOnON. 

473,  California  Code  of  Civil  Proeednre,  and  corresponding  provi^ona 
of  other  states,  relief  under.  Sea  Belief;  Table  of  Citations,  Gott- 
■titutional.  Code,  and  Statutea. 
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■EPABAXION  OF  THE  JUBT. 

6m  Irrefnlaiity;  Miseondnet  of  Jnry. 

BEBVIOE. 

of  affldaviti  on  motion  for  sew  trial.    See  Affldnvlta. 

of  amendment!  to  pleKdingg,  and  amended    plMdings.    Sm    An 

of  notice  of  appeal.    See  Notiea. 

of  notice  of  deeiaiom.    See  Notice. 

of  notice  of  intention.     See  Notice. 

of  notice  of  entry  of  judgment.     See  "Entry;  Judf^ent. 

of  propoaed  bill  of  exeeptioni.     See  Bill  of  Ezceptiona. 

of  propoaed  ststeineiit.     See  Statement. 

of  propoied  amendment*  to  propoaed  itatement.     See  StatemeBt 

of  tranacript.     See  Diminntion  of  Record;  Transcript. 

of  annimonB,  want  of  at  gronnd  for  lelief.    See  Belief. 


of  ^111  of  ezeeptiona.    See  Bill  of  Exoeptiou. 
of  "ease-made,"  1470. 
of  atatement.    See  Statement. 
'    preaentation  for.    See  Statement. 

eompelllDgp  judge  to  make.    See  Statement. 

objections  made  at,  effect  of.    See  Statemaat. 
See  Compelling  Settlement. 

SiaNATUBB. 

of  appellant  to  undertaking  on  appeal,  117S. 

of  flndinge,  1304,  1365. 

of  judge  to  judgments  or  decrees,  043. 

decree  in  equity,  M3  (note).         , 

to  orderB,  97  T. 
of  notice  of  appeaL    See  Notice, 
of  notice  of  intention.     See  Notice. 

8KEUT0K  BTATEUENT. 
See  SUtement. 

SLEEPmO  ON  TBIAL 

See  Misconduct  of  Jury. 

SPECIAI.  OASES  ANB  FBOOEEDIHaS. 

See  Appellate  Jniisdiction. 

SPBOIAI.  OBDEB8  AFTEB  FINAL  nmat^vnjfl, 

appealability  of,  1001-1(H19.  ^«^ 

•tatutoiy  proTisiona  aa  to,  1001,  1002. 
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1886  iNi>BX. 

tBafiMaoM  M*  to  Pac««.l 
BPECIAI.  OEDEBS  ATTEB  FINAI.  JtmaUBHT  (CoutiDued). 

tha  rule  and  illaatrstioni,  1003-1005. 

czceptiom,  1005,  1000. 

InitaDMs  of  the  tpplicatioB  of  th«  rale,  1006-IOOS. 

ai  to  «faential  of  being  made  after  judgment  in  point  of  time,  1008, 

1009. 
muit  be  after  entry,  and  not  merel;^  after  rendition,  1004,  1009. 
appealability  of,  doea  not  depend  upon  tb«  ad  damawn  elaose,  1009. 
Se«  Judgment;  Order. 

BPEOIAL  TEBDIOT. 

Bee  Verdict;  also  Dedalon;  New  Tri^l;  Beferea. 

8PEOIFZOATIOHS. 

in  statement  on  tuotion  for  new  trial,  738-TQO. 

the  neceMitj  for,  T3S-74S. 

what  tuffieient,  74S-750. 

maat  be  of  particular  errors,  74T. 
In  bill*  of  ezceptiooB,  1422-1426,  1444^-1446. 
necessitj  for  in,  14S2,  1444-1446. 
in  ruling  on  motion  for  nonauit,  and  exception  thereto,  in  bill  or 

Btntement,  54fl. 
in  erimiuBl  appeale,  1447. 
in  notice  of  intention,  when  motion  for  new  trial  made  on  the  min- 

utea  of  the  court,  65,  136-139,  768,  853. 
See  Notice. 
of  inaufGciencf  of  tbe  evidence; 

in  bills  of  exceptions,  143S,  1439,  1444-1446. 

in  statements  on  motion  for  new  trial,  750-768. 

statutory  provisions,  750,  7 SI. 

purpose  of,  752,  753. 

must  be  directed  at  the  decision  of  fact,  756,  763. 

and  not  the  conclusion  of  law,  7G6,  7SS,  763. 

illustratioiia  of  tbis  rule,  760,  761. 

nor  the  evidence,  756,  761,  763. 

illustrations  of  this  rule,  761,  762. 

and  it  should  be  directed  at  the  probative  facts,  as  distiognished 

from    the   ultimate   fact   which   results   from   sucb    probative 

facts,  754. 
should  be  pointed  at  each  separate  fact,  756.  T64. 
and   each  distinct  proposition  which  it  is  claimed  Is  not  justified 

by  the  evidence,  757. 
geneTal  expressions  of  disapproval  are  not,  757. 
rule  as  to  application  of,  to  tbe  several  general  division*  of  finding*, 

768. 
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[Katonnow  ai«  to  n«M.l 
SFEOmOATIONS  (Contimiad). 

illastratioQB  of  these  niles,  7S8,  759. 

if  itatemeDt  ahowB  ftfErmativel/  that  It  eoDtains  all  the  aTidenee^ 

a  general  epeciflcation  ia  lulBeieDt,  762,  763. 
need  not  itate  what  the  evidence  BhowB,  764. 
•honld  not  purport  to  be  of  errors  of  law,  767. 
bnt  of  ioiufficiency  of  evidence,  767. 
liberalitj  6f  modern  rule,  T53-7S6. 

Iiow  framed  when  there  kre  no  written  flndiof^r,  756,  757. 
in  the  notice   of  intention,   when  motion   for  new   trial  mad*  on 
^         the  minutes  of  the  court,  65,  13S-139,  768,  853. 

BPECIFIO  OBJEOnOH. 

6ea  Objection. 

STABX  DEOI8IB. 

nature  and  scope  of  the  nle,  165I-1$57. 

principles  which   control,  and  the  reaaoni  upon   which   the  mis  Of  il 

foanded,   1651-16S5. 
inatancea  of  application  and  relaxation  of  the  mie  of,  I65S-16S7. 
Tule  of  applies  to  decisions  and  not  to  mere  dieta,  1650, 
what  is  a  dictum  and  what  ii  not,  1637. 
Bee  Definition. 

efFcct  of  a  rehearing  upon  the  rule,  1657. 
See  Law  of  the  Caaej  Bulee  of  Practic*. 

STATS, 

nndertaking  on  appeal  b7,  IISO. 

STATE  OOUST. 

See  Appellate  Court;  County  Court;  Court;  Dictrict  Conrt;  Superior 
Court;  Supreme  Court. 

STATEMENT. 

on  appeal,  in  the  varioui  itatea,  1385-1407. 
in  Arizona,  13S5-13S7. 
California,  1383-1402. 

under  the  Practice  Act,  11165. 
under  the  code,  13S5-I408. 
Nevada,  1387,  1388. 
North  Dakota,  1368-1390. 
Oklahoma,  13BO-13S2. 

the  case-made,  1390-1392. 

procedure  relative  to  closely  «iialogoiu  to  bin*  and  (tatementi 

eleewhere,  I39I,  1398. 
See  Transcript. 
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(■•fWMM*  an  ti  titm.y 
t  (Contlnnod). 
Wuhinftoa,  ISM. 

u  put  of  the  Judgment-roll,  1385,  1403-1405. 
differeneo  between  atatemeata  oa  motion  for  new  trial   Mtd,  140&- 

14H. 
difletenee  between  bill*  of  ezeeptiosB  and,  1408-1418. 
fonetion  of,  13a&-1404. 
nUe  aa  to  nie  of  itBtementH  on  motion  for  new  trial  aa  a  prereqat- 

•ite  to  their  use  as,  under  aeotion  050,  California  Code  of  Civil 

ProeeduTe,  and   corresp ending  pTOviaiona  of  tba  itatea,  139&- 

1402. 
no  longer  raiata  in  California,  1385. 
u  to  other  ataUa,  1385-1392. 
bills  of  ezeeptioni  and  other  papera  take  the  plaee  of,  nnder  Uw 

code,  1385. 
kow  prepared,  140S-1407. 
how  settled,  1417,  1418. 
on  motion  for  new  trial: 

not  part  of  jndgment-roll,  1S7S,  1404. 

except  by  atipulation,  1404. 

and  BO  far  as  to  present  uattera  reviewable  oo  appeal  from  Jadf- 

uent  alone,  1404. 
when  motion  juaj  be  made  on,  0S2,  683,  SSO,  091,  704,  705. 

statutorj  prOTUione,  600,  091. 
diiference  between  atatement  on  appeal  and,  14QS-I4D4. 
eoropared  with  billa  of  exception!,  and  Btatementi  on  appeal,  13S2- 

1405,  1408. 
outline  of  proceedingi  to  obtain,  705,  70fi. 
time  to  Berve  propoied,  700,  707. 

Btatntorj  praviiions  at  to,  706,  707. 
eouuqnencea  of  failure  to  aerre  in  time,  707—710. 
waiver  of  objection  to  failure  to  aerve,  710-714. 
effect  of  a  proposal  of  amendmenta,  711,  712. 
effect  of  stipulationB  at  to  the  correctneaa  of,  712. 
failnre  to  propoBe  in  time,  relief  nnder  aeetion  473,  California  Cod* 

of  Civil  Procedure,  and  eorreeponding  provieions,  712-714. 
practice  relating  to  such  proceeding,  714. 
practice  where  the  statement  was  not  proposed  in  time,  714-729. 

striking  ont  Btatement  it  improper,  714-723. 

appealability   of   order   striking   out   atatement,    714-723,   964, 
1003    (note),  1006. 

necessity  for  objection,   717-719,   728,   729. 

propriety  of  objectioos,  601. 

and  incorporation  thereof  in  statement,  77,  719,  723. 

otherwise  the  preaumption  ia  that  the  atatement  was  in  tine, 
718,  720.  ■ 
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HMKvmt  M*  to  P«fM.] 
nAIEMENT  (Continnad). 

if  no  ■tatement  settled,  separatv  motion  to  SlBinii*  proper, 

72,  788,  T». 
obJMtiottf  may  be  presaed  at  aettleneiit  of  itatement,  720,  728. 
role  when  objeotioni  overruled,  72&-72a. 
rale  when  objection*  niitained,  720-728. 

when  mundsmw  to  eompel  Bettlement  proper,  722-729,  802-80Q. 
^enaioD  of  time  to  Berva  proposed,  72B-738. 
imder  the  Practice  Act,  729,  730. 
under  the  coda,  730-732. 
amendment  of  1907   OalifornU  «od«,  733. 
mult  be  bj  order,  733. 

tmA  before  the  expiration  of  the  etatntoTy  time,  73S,  733. 
light  loit  bj  expiration  of  time  eaniiat  be  reitored,  732,  733. 
eonvtruetion  of  order,  733,  734. 
UIiutratioDa  of  tbe  role*  be  to  extenaion  of  time  to  propose  &nd 

serve  statements,  734,  735. 
extension  of  Cime  to  prepare  neeewarilf  Inelode*  extenaion  of 

time  to  eerre,  736. 
disqnaliflsd  jndge  mtj  not  order,  pending  transfer,  735. 
the   order  mast  be  made  bj  the  judge   who   takea  the  plae* 

of  the  disqnalilled  judge,  730. 
an  order  made  b^  a  disqualified  judge  ia  iuTalid,  786. 
ftmendments  to  proposed  etfttement,  734. 

time  to  propose,  730-73S. 
eoatente  of  proposed  statement,  738-788. 

speeiflcationa  of  error.     See  Spoeifieationa. 

specificatione  of  issnlQeieney  of  the  eTidence.    See  Speoiflea' 

«Tidence  and  other  matter,  76S-7B2. 
how  set  forth,  76S-770. 
should  contain  no  evidence  not  explanator;  of  speeiflca' 

tione,  770,  771. 
bat  it  ahonld  contain  enough  of  each  evidence,  and  other 

matter,  for  the  purpose,  771-776. 
kuch  evidence  and  other  matter  should  be  set  forth  with 

utmoBt  breritj  consistent  with  precision,  776-782. 
principle  illuatrated  with  reference  to  objectiona  to  a  de- 
fective notice  of  intention,  769  (note), 
the  statement  ahould  be  a  mere  transcript  of  the  reporter's 
notes,  763,  761,  1138,  1439. 
presQinption  that  statement  containa  all  the  evidence  material 
to   the  paints  specified,   783-788. 
'  role  in  criminB]  eases,  7SS-T88. 

prasentation  for  settlement,  788-798. 

notice  as  to  acceptance  of  amenctmentt  Mt  neeeaaarr,  T8S. 
S*w  TrUl— lia 
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nutwneM  ar*  M  Aim.] 

(Centlnaed). 
time  and  nkDner  of,  TSS~798, 
■tfttntory  proviciani,  7S8-790,  797. 

u  to  eriminal  caaes,  798. 
to  whom  to  be  made,  796,  797. 

when  delivery  to  the  clerk  will  anlBeo,  790,  79S,  793. 
ivtj  of  judge  as  to  deaignation  of  time  to  eettle,  T93. 
•ottlement  of,  708-802. 
what  is,  798. 

duty  of  judge  as  to,  798-790. 
whether  ^reed  to  or  not,  798,  7S9. 
aa  to  the  addition  of  matter  not  propoeed,  798,  79B. 
•triking  out  redundant  and  nacleia  matter,  799. 
lafreahing  the  memory  of  the  jndg«,  799. 
See  Settlement. 
compelling  judge  to  settle  itatement,  802-809. 
mandanuu,  T2Z-729,  802-809. 
llluitraUoiu,  803,  804. 
ahowing  required,  S04-808. 
illuatratione,  804-808   (notes). 
See  Compelling  Settlement;  Settlement 
proTing  except  ion  a,  809-813. 
•Bgrosnnent,  613-819. 

aooemitj  for,  813-815. 

making  document!  part  of  itatement  hy  refereneo,  815-810. 

requirements,  817~819. 

the  docnments  mu*t  be  on  file,  817,  818. 

moat  be  producible  at  the  hearing,  818,  819. 

and  the  reference  muat  be  aufBcient  to  properly  identif7, 
819. 

thej  must  be  printed  in  the  transcript,  818. 

not  the  clerk'i  duty  to  flngroae  the  atatement,  819, 

time  for  engroaiment,  819. 
Authentication,  819-S34. 
necessity  for,  S19-8S8. 
ftatotor;  provisions  aa  to,  S19-S2S. 
history  of  subject,  81B-827, 
implied  authentication  theory,  826,  827. 
waiver  of,  828,  827. 
by  whom  made,  828,  829. 
what  is  sufficient,  829-833. 

certificate  must  be  to  engrossed  atatement,  832-834. 
presumption  of  regularity  from,  828. 
the  act  of  authentication  ii  a  "proceeding"  within  the  meaning 

of  section  473,  California  Code  of  Civil  Procedure,  834. 
the  statement  cannot  be  anthentieated  after  appeal,  831. 
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[Kaltnaou  an  to  PafM.] 
STATEMENT  (Continaed). 

it   iB   eueEtUl   to   the  jnTiadietioD   of  the   trial   court   that   it 
should  take  place  before  the  hearing  of  the  motion,  834< 
lllii^  of  engroBwd  and  certified  atatemeDt,  834-S37. 
neeeaaity  for,  S34,  S3S. 

not  a  part  of  the  lecord  unti]  filed,  834-S30. 
motion  ia  in  eondition  to  be  heard  after,  bat  not  before,  dUng, 

83e, 
time  of,  S34-S30. 
what  constitutes,  S37. 
cannot  be  extended,  337. 
amendmanta  of,  after  certified  and  filed,  337-849. 

necOBBitj  to  revoke  certificate  before  allowing,  887. 
power  to  revoke  eertifleato  and  amend  atatement,  338-840. 
application  of  aection  473,  California  Coda  of  Civil  Procednie, 

842. 
inataDce*  of  the  exercise  of  the  power,  838-840. 
limitations  upon  the  privilege,  840,  841. 
time  within  which  an  application  ihould  be  made,  841-847. 
Bhowing  upon  which  power  should  be  exercised,  847-849. 
function  of,  on  appeal: 

■a  a  statement  on  appeal,  or  bill  of  exceptions,  1392-1401. 
mte  as  to  use  on  motion  for  new  trial,  under  the  provisions  of 
section  050,  California  Code  of  Civil  Procedure,  1302-1404. 
any  be  nsed  on  appeal  from  order,  873.  * 

not  authorized  when  motion  made  on  the  minutes  of  the  coart,  and 
the  notice  of  intention  failed  to   specify  the   grounds  of  the 
motion,  38,  139. 
skeleton,  778,  605,  818,  and  see  engrossment  of,  «upra. 
waiver  of  objections  to  notice  of  intention  by  proposing  amendments 

to,  71. 
of  facts,  agreed.    See  Agreed  Statement  of  Facts. 

STATtrS  QUO. 

rule  of,  as  to  stay  of  proceedings  or  of  execution  on  appeal,  1214,  1218- 

1225. 
tbe  efFect  of  a  perfected  appeal  Is,  in  some  eases,  to  preserve  the,  1219- 

1829. 
See  Stay  of  Proceedings;  Saporsedeas. 

STATUTES. 

retroactive  effect  of,  48. 

See  Table  of  Citationsj  Constitution,  Code  and  Statutes. 

8TAT  OF  EXEOUnON. 

not  affected  bj  pendency  of  motion  for  new  trial,  17,  1189. 


Digitized  ByGOOgle 


1892  INDKZ. 

BTAT  OF  E^BOnnON  (Continued). 

how  affected,  pending  proceedings  for  new  trial,  10,  20,  1186-1189. 
BKtore  and' kinds  of  undertaking  to  ataj  ezeention.    See  Exeeutioa; 

Undertaking. 
See  Effect  of  Appeal;  Execution;  Status  <)no;  Sapanedeaa. 

RAT  OF  PBDOEEDIHaa. 

Bee  Effect  of  Appeal;  ExeeotioD;  Status  Quo;  Bta;  of  Execution;  Snper- 
sedeas;  DndertAklng. 


neeesaarr  to  obtain  a  new  trial,  96. 

STIPimATION. 

in  appellate  court,  kow  signed,  168EI. 

in  court  below,  not  part  of  the  judgmeDt-roll,  1247. 

except  where  it  takei  the  place  of  a  paper  which  ie  properl;  a  part  of 

the  TOU,  1267,  126S. 
curing  defeeti  iji  authentication  of  transcript  by,  14B^11H. 
diBmiiilDg  appeal,  1S34. 

that  notice  of  appeal  has  been  filed,  1112,  1113. 
oral,  reliance  on.     See  Oral  Stipnlations;  Relief, 
power  to  stipulate  awaj  mlea  of  court,  1689. 
'  waiver  of  notice  of  intention,  ij,  74,  7S. 
,  eousiel  cannot  make,  as  to  legal  conclusions,  13M. 


proceeding  to  widen  and  change  the  grade  of,  a  special  proceeding,  OU. 

trrsjxjsa  out. 

statement,  net  proper  practice,  714-7E8. 

appealabiU^  of  order,  714-725,  964,  1003  (note),  1006. 

See  Statement, 
mandatory  portion  of  injunction,  order  is  appealable,  901. 
pleading,  or  portion  thereof,  order  not  part  of  judgment -roll,  liM. 

affidavit   and  notice  of  motion   to,  is  not  part   of  judgmant-rollf 
1266. 
part  of  pleading,  order  is  not  appealable,  999. 
complaint,  order  it  not  appealable,  999. 
amendrocDt  to  complaint,  order  is  not  appealable,  1000. 
demurrer,  order  is  not  appealable,  1000. 
evidence.    See  Evidence. 

SUA  SPONTE. 

order  for  new  trial,  bj  court,  49-66. 

SUBJECT  TO  EZOEPTION. 

iSee  Svidencsj  Exception. 
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[■•taMCM  K*  to  AwMj 

stnsTiTu  nraf , 

of  attomejra.    6m  Notice;  Bignatnra. 
of  partiea,  not  k  final  jndgment,  9B3. 

SUFFIOIENCT    OF  EVIDEKOB, 

S«e  EvideDce;  Inanffieienej  of  Eridwea. 

BUFFIdEMOT  OF  FunmrOB. 
Sm  Finding!;  Jadgmeot. 

SDIT  HOMET. 

oid«r  granting  ia  a  final  jndgrai«nt,  9S8  (note),  96S  (note). 

8UMH0K& 

diamistal  for  failure  to  terre  in  time,  la  a  final  judgment,  9S1. 

BUM  DAT. 

See  Computation  of  Time;  Db^;  Holiday;  Nonjadidal  Day;  Time. 

SDFERIOB  OOtlBT. 

appeal!  fiom  final  jndginenti  in,  $SO-^S. 

juTiadictioD  of,  in  appeal*  from  juatieea'  eonrta,  analogoua  to  tbat  ef  tlie 

appellate  eourta,  12SE. 
power  of  to  aet  aalde  reporta  of  lefereea,  S7. 
power  of  to  grant  new  triala,  31. 
See  Conrta;  Irregularitj. 


nature  and  effect  of  writ  of,  1810. 
effect  of  appeal  aa  a,  121B. 

effect  of  perfected  appeal  from  order  on  motion  for  new  trial,  1188. 
.  See  Execution;  Stay  of  Execution;  Status  Quo;  TJndertaUng. 

SDFBEME  OOtlBI. 

See  Appellate  Juriadietion;  Courta;  Diminution  of  Secord;  Boeord;  Be> 
lief  on  Appeal;  Bulei  of  Fraetice;  Transcript. 

BUBJITIUE. 

Bea  Juatifleation  of  Sureties. 

SXntFRISE. 

aa  ground  for  new  trial,  138,  372-407. 
what  ia,  3T2. 

party  not  represented  at  trial,  37S-S78. 
rule  aa  to  omployroent  of  attorney,  373. 
rule  as  to  taking  notice  of  time  Md  place  of  holding  oourt,  373-378. 
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[Ktf  tn&eM  M«  W  PlfM.] ' 
SUBfBISE  (Continued). 

and  of  the  position  of  the  cause  on  the  eftlettdu,  3T8. 

initances  of  the  application   of  the  rale,  3T<-^76, 

there  may  be  a  sufficient  excuse,  3TS. 

initances,  376,  377. 

the  partj  should  present  his  exeases  promptlj,  377,  378. 

applications  for  relief  ate  addressed  to  the  diaeretioD  of  the  eourt, 

378,  407. 
and  if  the  party  was  unable  without  fault  to  bs  present,  it  will  be 

abuse  of  discretion  to  deny  the  motion  for  a  new  trial,  378. 
want  of  preparation  for  tbe  trial,  87S-3S2. 
absence  of  witnesaei,  378-3S2. 

duty  of  the  paitj  as  to  fnllj  informing  hii  attoTDey,  378. 
seceuity  for  diligence  in  procuring  the  attendance  of  witneasu^ 

378-3S0,   382. 
Illness  of  attornej,  378. 
other  iuBtauces,  378,  37S. 

as  to  duty  of  party  to  ask  for  a  eontinosnee,  3S0-3B2,  401-405. 
surprise  at  the  testimony  of  a  party's  own  witness,  382-385. 

adversary's  witnesses,  385-389, 
Degligence  or  unskillfnlnesa  of  attorney,  389-393. 
inadvertence,  and  unforeseen  occurrences  during  the  trial,  393-3S5. 
reliance  npon  oral  stipnlations,  395-.400. 
See  Oral  Stipulations. 

■urprise  occasioned  by  act  of  court,  400,  401. 
rule  as  to  probability  of  a  different  result,  405-407. 
See  Newly  Discovered  Evidence. 

facts  should  be  shown  by  the  best  evidence,  406.  407. 
necessity  for  caution  on  the  part  of  the  court,  407, 
as  ground  for  relief  under  section  473  of  the  California  Code  of  Civil 
Procedure,  and  corresponding  provisions  of  other  states.     Be«  Be- 
lief. 
as  ground  for  relief  in  equity.    See  Belief. 

SUBVET  IN  TRAN8CBIPT. 

See  Map. 

definition  of  word,  as  applied  to  appeals,  1097. 

as  applied  to  "proceedings"  under  section  473,  California  Cods  of 
Civil  Procedure,  1185-1187. 
TAX. 

Bee  Appellate  Jurisdiction, 

TEBM. 

See  Adjournment  of  Term. 


Digitized  ByGOOgle 


[B«f«n 


ain«ndmeiiti  npon,  183-283. 
eontiiinftnce  opoti,  305,  SOB. 
Btw  trikl  npon,  864-869. 
6«e  Order, 
opening  defanlt  upon,  1808-1810. 


of  advene  partj,  nrpriae  oeeaaioned  by.    Bee  Barpriae. 
•f  an  aeeompliee.    See  Inatruetiona. 
of  own  witneea,  anipriM  oeeaaioned  hy.    See  SnrpriM. 
of  relatives.    Sea  Instraetiona. 

of  third  perioiia,  as  to  remarka  of  jurota  ia  derogation  of  their  verdict 
See  Hiacoudnct  of  Jnrj. 

3CE. 

to  app);  for  leave  to  antend  pleadioga,  2TS-280. 

See  Araendmenta. 

to  propoae  amendments  to  proposed  atatement  o&  motion  for  new  trial, 

739-738. 
to  object  to  evidence,  4S8-SI0.    8«e  Evidence, 
to  request  inatrnctiona,  657-063.    See  Initruetioni. 
to  He  affidavits  for  new  trial,  693-696.    6««  Affidavit*. 

eounter-affidavita  for  new  trial,  697-6B9.     See  AfSdavitt. 
io  propoae  itatement  on  motion  for  new  trial,  706-716. 
to  eogroH  statement  on  motion  for  new  trial,  819. 
to  amend  a  statement  on  motion  for  new  trial,  after  engroument  and 

authentiestion,  S4 1-847. 
See  Statement, 
to  propose  a  bill  of  exeeptioDS  on  motion  for  new  trial,  702,  143S> 

on  appeal  from  judgment,  1427-1432. 

for  a  nonappealable  order,  14ES,  142S. 

for  an  appealable  order  before  judgment,  1432-1434. 

for  an  appealable  order  after  judgment,  1434,  1435. 

to  propose  amendments  to,  1436,  1437. 
See  Bill  of  Exceptions, 
to  take  an  appeal,  1079-1096. 

statutory  provisions  as  to,  1085-1096. 

in  probate  proceedings,  1094. 

in  criminal  caaes,  1094,  1095. 

in  miscellaneoui  orders,  lOSE,  1083. 

hy  new  and  alternBtive  method,  1096. 
to  file  notice  of  appeal,  1112,  1113. 
to  serve  notice  of  appeal,  1130-1140. 

of  filing  and  service  of  notice  of  appeal,  order  of,  1130-1140. 
See  Appeal;  Notice. 
to  file  undertaking  on  appeal,  1164-1170. 
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[M»rwiBUM  an  M  PtCM.1 
miB  (Continued). 

to  fll*  undertaking  to  stay  proeeediagi,  or  axMtitioa,  IIS^IIM. 

8m  AppeftI;  Undertaking. 

for  jnatlfieation  of  niretiei,  1240-12S2. 

See  JuBtifieation  of  Snretiei. 

to  Jtle  flndinge,  ISfil-lSM. 

to  change  findings,  1373,  1374. 

to  ehange  eoaeluuoai  of  law,  1373,  1374. 

under  aeetioni  863  and  663»,  California  Cad*  «f  Oivil  PiOMdnia, 
4B4-4SS. 
See  Finding!, 

to  giVB  notieo  of  intention.     Be*  Notice, 
to  grant  new  trial,  «im  iponte,  Sl-56. 
to  file  transcript  on  appeal,  1495-1498. 
to  eOTTe  transcript,  1496-1498. 
for  reapondeut  to  object  to  traiiBeiipt,  1498-lSOO. 
See  Tranaciipt. 

to  flle  petition  for  rehearing,  lfi77-lSS(k 
to  grant  order  for  rehearing,  lfi81-'1684. 
Bee  Snlei  of  Practice. 

for  appUeation  to  open  default,  1777-1787. 
See  Belief. 

for  appIieatioB  for  relief,  in  eqnitf,  177S. 
See  Belief. 

to  objoet  to  irregularity,  I47-1JS5. 
See  Irregalaritf. 

of  holding  court.    Saa  Irregnlarity. 
computation  of,  105. 

where  Snndajv  and  noajndieial  dafi  are  iselndod,  IW. 

Bee  Extenaion  of  Time. 

TOLL. 

See  Af^ellate  Jnriadietion. 

TBAN80EIFT. 

what  u,  1465-1473. 

■tatutorj  prOTiaiona  aa  to,  148S-1473. 

In  Arizona,  1485,  1460. 

Califorua.    Bee  Judgment-roll j  B«eord. 

Colorado,  1468,  1467. 

Idaho,  1467. 

UoQtanr,  1467. 

NOTada,  1487,  146S. 

New  MexiBO,  146S,  1469. 

North  Dakota,  146&. 

Oklahoma,  1469,  1470. 

Oregon,  1470,  1471. 
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DkfvueM  m  to  r^Mj 

TttASraOBIPT  (ConMnued). 

South  Dakota,  1171,  14T2. 

Utah,  1472. 

WMhingtoa,  1471,  1478. 

Wyoming,  1473. 
eontentfl  of,  1473-1482. 

pBpua  not  a  part  of  the  neerd,  147S-I47S. 

pap«M  part  of  tba  record,  147S-I480. 

abbreviation  and  eondeneatioD,  1480-1488. 

nast  be  complete  ia  itaelf,  I48E-14e5. 

see  of  tranaeript  in  another  appeal,  I482-li8S. 
printing  and  arracgenient  of,  1486-1487. 
Mthentieation  of,  14S8-14H. 

neeoMitj  for,  1488,  1489. 

certificate  of  elerk,  1489,  14M. 

b7  the  parties,  1490-1494. 

curing  defect*  in,  1490-1494. 
filing  and  gerviee  of,  1495-1498. 
See   Map;    Time. 

diminution  of  record.     See  Diminntion  of  Beeord. 
extent  to  wbieh  maj  bs  corrected,  1502-1504. 
under  new  and  altercative  method  of  appaal,  1S04-1608. 

printing  aame,  150T. 

miseellanaoiu  matters  relating  to,   1507,   1908. 

See  Appeal;  Diamlaial;  Jadgment-ioll;  Record. 

TRAITBFEK  OF  CAUSE, 
in  trial  court ; 

for  disqoalifi  cation  of  ^dge,  172-180. 

a«  to  diicretion  of  judge  in  dealing  iritb  an  application  for,  180. 
in  appellate  courts,  nilea  ae  to,  IdSO. 


what  ia,  12,  488. 

disposal  of  all  isauea  necesaarj,  12,  13. 

Introduction  of  evidence  not  neeesaarj  to,  13. 

motion  for  entry  of  judgment  pursuant  to  itipulation  not  a,  12. 

determination  of  account  of  referee  is  not,  12. 

by  referee,  separate  and  independent,  30. 

continues  until  the  verdict  is  recorded,  141. 

want  of  preparation  for,  oceaiioning  surpriae,  aa  gioand  for  new  trial, 

378. 
party  not  represented  at,  as  ground  for  new  trial,  378. 
6eo  Surprise. 

notice  of  intention  not  to  be  given  before,  10. 
eaa  NoUce;  Continuance;  Public  Trial;  Trial  bj  Jnrjr. 
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IBIAIi  BT  TUBT. 

right  to,  sourc«  and  extent  of,  183-197. 

ii  &  common-l&w  right,  184. 

but  legislature  m^j  enlarge  beyond  scope  of  right  ftt  common  law, 
185. 

and  the  legiBlaturs  maj  dispense  with  to  a  certain  extent  and  pro- 
Tide  for  eammarj  trials  by  the  court  in  certain  cases,  1S5. 

in  equity,  186,  1294. 

In  a  special  procoeding,  188. 

waiver  of,  192. 

presumption  of,  IM. 

denial  of  improperly,   as   an  irregularity  of  the   eonrt,   IS3, 
is  not  collaterally  raviewable,  lOT. 


TBIAI.  JUDaB. 

See  Judge. 


as  an  advene  party,  1128. 
as  an  aggrieved  party,  1070. 
undertaking  on  appeal  by,  1158. 
order  settling  accounts  of,  963. 

tnrOONTEOVEETED  FAOTB. 
instructions  as  to,  620-028. 

UHDEBTAEINO. 

on  appeal: 

necessity  for,  1150-llM. 

statutory  provisious  as  to,  1154^1157. 
in  Arizona,  IIM,  1155. 
California,  11S4. 
Colorado,  1155. 
Idaho,  1155. 
Uontana,  1155. 
Ifevada,  1155. 
Ng>w  Mexico,  11S5,  1156. 
North  Dakota,  1156. 
Oklahoma,   1156. 
Oregon,  1156. 
Bouth  Dakota,  115S. 
Utah,  1156. 
Washington,  1156. 
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[BitaMnoM  an  to  Pagw.] 
(CoDtianed). 

not  D«eessarjr  on  appeal  by  state  of  the  p»opIe  thereof,  1180. 
DDT  on  an  appeal  hy  aa  itate  officer  in  hia  official  capacity,  IIGO. 
and  eoDiitj  officer*  wheie  the  countj  itaelf  ii  the  party  in  intcreat, 

1150. 
HOT  on  an  appeal  by  a  county,  city,  or  town,  1150. 
•■  to  appeals  by  executors,  administiatoTi,  guardiana,  trustees,  etc., 

IISO,  USl. 
■tatutory  provisions  aa  to  appeals  by  state,  officers,  county,  city, 

etc.,  1150,  1151. 
statatory  provisions  as  to  appeals  by  executors,  etc.,  1151. 
necessity  for  an  undertaking  on  each  appeal,  llSl'llOl. 
one  undertaking  is  not  sufficient  on  an  appeal  or  appeals  from  two 

judgments  or  maie,  or  judgment  and  one  or  mora  ordcra,  11S3- 

1104. 

ezeeptioQ  in  case  of  appeal  from  the  judgment  and  an  order  on 
motion  for  a  new  trial  in  the  same  ease,  1160,  1101. 
appeal  must  be  recited  in,  Ufll-llflS. 
aa  to  money  depoiit  in  lieu  of  undertaking,  11S3. 

in  jueticee'  courts,  1164. 
eontenta  of,  11T2-1I70. 

defective  for  ambiguity,  practice  aa  to,  1162,  1103,  lITO-1185. 
earing  defective,  IITG-IISS. 

afBdavit  of  juttiflcation  of  new  undertaking,  1175,  1170. 
filing  new  undertaking  in  enpreme  court,  1170-1185. 
objection  to,  how  Uken,  1498-1500. 
eertiflcate  concerning,  in  trantcript,  1490. 
justification  of  snreties  on.    See  Justiflcatloa  of  Baretiea. 
time  to  file,  1164-1170. 

eitenaiou  of  time  to  file.     See  Extension  of  Time. 
rule  as  to  order  of  giving  notice  and  filing,  1165-1108. 
waiver  of,  1170,  1171. 

OD  appeal  by  new  and  alternative  method,  1134. 
See  Effect  of  Appeal;  Stay  of  Execution;  Superaedeaa;  Status  Quo. 
0  atay  execution: 

nature  and' kinds  of,  1190-1189. 

time  to  file,  1186. 

of  money  judgment,  11S9-1192. 

of  judgment  for  the  aasignment  or  delivery  of  ^eTsO»*^  V"* 

1193,  1194.  "  ^^  ^-^w  V- 

of  judgment  directing  the  execntioQ      •   ^  co'C'^^-^^^c-^ 

strument,  1194,  1195.  ^'v**'*'^ 

of  judgment  directing   the  sale  or  ..ge't'3     ^^   '^'i*® 

property,  1185-1200.  ^e^* 


what  are  necessary  on  foreclosure^   ^  ^Q%- 

of  judgment  belonging  to  more    t-iV\      jV*"    _    c\»-^-*^ 


Digitized  By  GbO^^lj 


1900  IHDEC 

[BlftMBH  an  to  Fmm.1 

UNSBBTASINa  (CoDtinned). 

of  jndgmeuti   in   miBcallaneoiis   eaatt,  1203-lSOS. 

ot  jndpnentB  in  caaea  not  otherwise  provided  foi,  ISOS-ltlS. 

wbeii  Qndert&king  for  ootta  and  daniBgei  (undertaking  on  appeal) 

ie,  1E08-12I5. 
•B  appeal  by  executor,  administrator,  etc.,  1200-1302. 
on.  appe&I  bj  new  and  alteraatiTe  method,  lilS. 
e«e  Effect  of  App«»l;  Ezecntion;  Stay  of  Execution;  Statu  Quo; 

VULAWFUIi  DETAINZX. 

Be*  Forcible  Entry  and  Detainer, 


TABUNOB, 

rule  of,  Sei-877. 

alXegata  and  probata  mart  not  dlaeloM,  bnt  most  eorreiponS,  501^71. 
illuatratione  of  the  rule,  562-^71. 
Objection  to,  how  taken,  571,  S72. 

mere  defeeta  in  proof  which  do  not  miglead  mnat  be  disregarded,  372- 
874. 


See  Change  of  Place  of  Trial, 

VULDIOT. 

part  of  judgment-roll,  1274,  12S4. 

except  in  the  eaie  of  Bpecial  verdicts  in  •qnity,  1297,  12SS. 

general  and  specUl,  distinguished,  1284-1289. 

itatutory  provisions  relating  to,  1284-1286. 

■peeisl,  when  proper,  1284. 

in  equity,  12^9-1299. 

advisory  theory,  aa  to,  34,  104,  1289-1297. 

similar  to  findings,  1209. 
muit  be  within  the  ieeues,  1200-1302. 
and  not  be  uncertain  or  contradictory,  1209'1308, 
and  must  support  the  judgment,  1302,  1303, 
amendment   of,   1303. 
afreet  of,  1304-1307. 
euring  defects  in  complaint,  1304. 
irregulajritiei  in  leeeiving  and  entering.    6eo  Irregularitjf. 
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taateMBw  «n  *•  TaCM.] 

(CoDtinned). 
ifimfflcienej  of  to  npport  tbs  jadgment,  not  r«rl«wa1>l«  os  motion  ior 

niw  trial,  8. 
tima  to  giv*  sotieo  of  intuition  after,  lOl-lM. 
ganeral,  in  aqnity,  irregular,  190. 
ehaneo.    Sm  Cbaneo  Verdict, 
aggregation  and  average.    See  Miaeondoet. 
admiiaibilitjr  of  affidavit*  of  jnrore  to  impeach  or  nittain.    Bee  Af* 

Bdavita;  Uiaeondnet  of  Jnij. 
aetting  aside,  mm  iponte.     See  New  Trial;  Order;  Boa  Sponte. 
diaclomie  of.    See  ICieeoadaet  of  JnrT-. 
airlTed  at  by  influence  of  paaaion  or  prejnilea.    8m  Exceasivo  Dam- 

agee. 
«ntr7  of,  93S,  937. 

•tatutea  relating  to,  038,  937,  940. 

VOID  JUDOUEKT. 

appeal  from.    See  Jadgment. 


appeal  from.    Bee  Order, 

VOLUNTAST  NONSUIT. 
See  Diamiacal;  Nonaiiit. 

WAIVES. 

of  notice  of  intention.     See  Notice. 

of  notice  of  deciaion.     See  DeeleioD;  Notice. 

of  jary  trial.    See  Trial  bj  Jury. 

of  flndinga.     Bee  Findinge. 

of  irregularltiei.     See  Irregalaritjr. 

of  objeetiona  to  mUeonduet  of  tlie  jurj*.     See  Ifiacondnct  of  tbe  Jni?. 

of  autbentieatioD  of  tbe  statement.    See  Statement. 

of  other  objeetiona  to  tbe  atatement.     Bee  Btatement. 

of  notice  of  appeal,  and  objeetiona  thereto.     See  Notic«. 

of  defecta  in  tlie  tranacrlpt.     Bee  Traaeeript. 

of  point  bj  counsel.     See  Boles  and  Practice. 

of  justification  of  sureties.    See  Justification  of  Saretiea. 

of  nonanit  by  failure  to  object  to  evidence,  vbether,  S66. 

WAHT  OF  FKOSEODTION. 

of  new  trial  motion,   remedy   for.     See    Motion. 

"WHIOH  IKTOI.VZ  TITLE  OS  FOBBEB8IOK  OF  KEAI.  ESTATE." 
meaning  of  phrase.    See  Appellate  Jnriadietlon;  Baal  Estate. 
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[ltlil»B«H   K*  to   FiCM] 

WXLb. 

M  tft  eontMtB  for  fnnd,  relief  in  eqnit^,  17il-17U. 

new  triftl  in  eontect  o(,  £4. 

ftppeal  from  proceeding  to  contest.    See  Appeals. 


continuance   for   abaenee    of.     See   Continnanee. 

KbeencB  of,  a*  gronnd  for  neir  trial  on  the  ^onsd  of  mrpriM.    8m  8mt- 
priM, 
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